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^'   Lord  Justice   Knight  Bruce  made  some  characteristic 

Hkemarks  in  Pennell  v.  Roy^  at  p.  81,  on  "  the  attractions  of  a 
I*' 
desperate  Scotch  law-suit ''  for  a  former  Writer  to  the  Signet, 

d:  perhaps  the  best  known  of  all  his  judgments  is  that  in 

[,^urge8S  v.  Burgess^  p.  350.     The  law  relating  to  the  use  of 

trade  names  and  "passing  off"  has  been  largely  developed 

And  illusti-ated  in  the  last  half -century,  but  this  epigrammatic 

.'exposition  remains  as  sound  as  it  is  amusing,  and  contains 

Ihe  root  of  the  matter.     Such  questions  are  rendered  possible 

mider  the  Common  Law  by  its  informal  treatment  of  personal 

:;,^ames.      We  have  nothing  answering    to  the  4tat  civil  of 

^foreign  systems,  which  makes  a  man's  name  part  of  his  legal 

personality ;  neither  have  we  such  regulations  as  to  the  names 

"  which  may  or  must  appear  in  the  style  of  a  firm  as  are  to  be 

^^ound  in  all  or  most  of  the  modem  commercial  codes   of 

Europe.     To  this  day  the  surname  is  with  us,  in  strict  law, 

merely  a  convenient  means  of  identification  not  restiiig  on 

my   definite  sanction.     A  name  of  baptism,   on  the   other 

hand,  can  be  changed  only  at  confirmation  :  Co.  Litt.  3  a.     But 

ibere  is  no  way  of  compelling  a  man  to  use  that  name,  nor 

can    he   be  prevented  from  using,  without  fraud,  another 

aame  which  might  have  been  a  name  of  baptism.     A  name  so 

assumed,  or  the  original  first  name  of  one  who  has  not  been 

baptized,  a  member  of  the  Society  of  Friends  for  example, 

ivould  seem  to  be  merely  what  Coke  calls  "  a  known  name  " 

ind  as  freely  changeable  as  the  surname.     Note  that  our  rule 

;)r    lack  of  nile  cuts  both  ways,  for  there  is  clear  modem 
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authority  that  a  man  may  be  restrained  from  using  his  own 
name  for  fraudulent  ends. 

It  appears  from  a  letter  extracted  in  Rannie  v.  C handler ,  at 
p.  459,  that  in  the  second  quarter  of  the  nineteenth  century 
there  were  persons  not  illiterate,  and  professing  to  take  both 
this  and  the  other  world  seriously,  who  thought  it  an  act  of 
"  true  Christian  fortitude  "  to  make  a  will.  In  the  MiddU- 
Ages  it  was  thought  an  act  of  elementary  duty,  of  which  the 
omission  amounted,  not  to  fortitude,  for  that  was  the  nauu^ 
of  a  virtue,  but  to  presumptuous  and  diabolical  contumacy. 
The  crowning  damnation  of  the  wicked  Fawkes  de  Breaute  was 
that  his  sudden  death  caught  him  intestate.  Nowadays  we 
are  content  to  hold  will-making  an  act  of  common  secular 
prudence,  thus  agreeing  in  the  main  with  our  medieval 
ancestor,  but  for  somewhat  different  reasons. 

A.'G.  V.  Sheffield  Gas  Consumers  Co.^  p.  151,  is  an 
important  authority  on  the  principles  which  guide  the  Court 
in  granting  or  refusing  an  injunction  in  cases  of  public 
nuisance.  Johnson  v.  Shrewsbury  and  Biryningham  Rail.  Co., 
p.  360,  is  interesting  if  not  conclusive  on  the  question  how 
far  a  corporation  established  for  definite  purposes  of  public 
utility  will  have  the  approval  or  assistance  of  the  Court  in 
transactions  involving  more  or  less  delegation  of  the  duties 
imposed  on  it  by  the  Legislature.  R.  v.  Hornsea  (whicli  is 
not  to  be  found  in  the  authorized  reports),  p.  502,  decides  a 
rather  curious  point  as  to  the  repair  of  highways.  Wher^ 
the  terminus  of  the  highway  is  the  sea-shore,  and  part  of  the 
land  is  wholly  destroyed  by  the  encroachment  of  the  sea, 
leaving  an  impracticable  gap,  the  duty  to  repair  does  noi 
extend  to  reconstructing  a  portion  of  the  foreshore.  Thi 
privileges  of  pereons  attached  to  foreign  embassies  aiic 
legations  are  discussed  at  large  in  Taylor  v.  Best^  p.  717 
and  the  result  seems  to  justify  the  late  Mr.  W.  E.  HalF 
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cautious  statement  that  ^'the  immimities  from  civil  juris- 
diction possessed  by  a  diplomatic  agent  ...  are  not 
altogether  ascertained  with  thorough  clearness." 

Warburtan  v.  Loveland,  p.  844,  is  a  decision  of  the  House 
of  Lords  on  appeal  from  Ireland,  which  we  have  now  decided 
a  to  reprint  for  the  reason  given  in  the  editorial  note. 

\;  F.  p. 
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A  surrender  by  a  husband  and  wife  of  the  wife's  copyhold  estate  taken 
out  of  Court  by  a  deputy  steward  who  was  under  age  and  by  whom  the 
wife  was  separately  examined :  Held  to  be  valid,  Uie  infancy  of  the  deputy 
steward  forming  no  ground  of  objection. 

A  surrender  made  as  above  mentioned  was  expressed  to  be  to  such  uses 
in  favour  or  for  tbe  benefit  of  the  husband  his  heirs  and  assigns,  and  with 
such  powers  of  sale  and  other  powers  and  provisoes,  and  chargeable  with 
such  sums  as  a  mortgagee  (to  whom  a  conditional  surrender  had  some  time 
previously  been  made  to  secure  501.)  should,  at  the  request  and  by  the 
direction  of  the  husband  appoint,  and  subject  thereto  to  the  use  of  the 
mortgagee  and  his  heirs,  with  a  proviso  for  making  the  surrender  void  on 
payment  of  the  stun  of  1 00/.  then  advanced  by  the  mortgagee  to  the  husband : 
Held,  that  the  destination  of  the  equity  of  redemption  was  completely 
changed  by  the  last-mentioned  surrender,  and  was  not  merely  affected 
to  the  extent  required  for  the  purposes  of  the  security  thereby  created : 
Held,  also,  that  the  lord  having  accepted  a  surrender  in  the  above  form  was 
bound  by  it  (1). 

In  this  case,  Thomas  Collins  and  Mary  Ann  his  wife,  on  the  8rd 
December,  1846,  surrendered  certain  copyhold  premises,  being  the 
estate  of  the  wife,  to  Stephen  Adcock,  by  way  of  mortgage.  The 
separate  examination  of  Mrs.  Collins  was  taken  out  of  Court  by  the 
deputy  steward  of  the  manor,  who  then  wanted  three  months  of 
being  of  the  age  of  twenty-one  years ;  and  the  main  question  raised 

(1)  But  the  lord  was  not  bound  to  the  principal    case    is    criticized    by 

accept   a    surrender    in    that    form :  Wickens  V.  C.  in  lie  Betton'a   Trust 

Flack  V.  Downing  College,  93  R.  B.  Estates  (1871)  L.  R  12  Eq.  at  ip.  667. 
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EDDLB8T0N  was,  whether  the  sarrender  was  void  by  reason  of  the  minority  of 
GoLLiKB.  the  depaty  steward.  The  Yice-Ghancellor  Sir  Gbobgb  Tuekeb 
decided  that  it  was  valid  ;  and  the  defendants,  the  married  woman 
[  *2  j  and  her  ^hasband,  now  appealed.  [The  facts  of  the  case  and  the  old 
authorities  as  to  the  capacity  of  an  infant  to  act  as  steward  of  a 
manor  will  be  found  sufficiently  stated  in  the  following  judgment  of 
the  Lord  Ghakcbllob.] 

Mr.  Elmsley  and  Mr.  Smythe  for  the  plaintiff,  who  was  a 
transferee  of  the  mortgage,  supported  the  decision  of  the  Vice- 
Ghakcbllob,  [and  read  the  following  passage  from  Goke's  Gopyholder, 
section  45,  page  127,  ed.  1650  (page  104,  ed.  1764) :]  ''  The  law  is 
not  very  curious  in  examining  the  imperfections  of  the  steward's 
person,  nor  the  unlawfulness  of  his  authority ;  for  be  he  an  infant, 
or  non  compos  mentis^  an  idiot,  or  lunatick,  an  outlaw,  or  an  excom- 
municate, yet  what  things  soever  he  performeth  as  incident  to  his 
[  *8  ]  place  *can  never  be  avoided  for  any  such  disability,  because  he 
performeth  them  as  a  judge,  or  at  least  as  custom's  instrument : 
and  for  his  authority,  though  it  prove  but  counterfeit  if  it  come  to 
exact  trial,  yet  if  in  appearance  or  outward  show  it  seemeth  currant, 
that  is  sufficient.'*  Very  monstrous  consequences  would  follow  if  a 
surrender  could  be  avoided  on  the  grounds  contended  for  by  the 
defendants. 

Mr.  Olasse  and  Mr.  Beaks,  for  the  defendants,  and  in  support 
of  the  appeal. 

[They  contended  further  that  the  surrender  could]  not  be  extended 
to  sums  subsequently  advanced,  referring,  in  support  of  their 
argument,  to  the  cases  of  Jackson  v.  Innes(l),  Wood  v.  Wood  (2), 
Clark  V.  Burgh  (a),  Plouden  v.  Hyde  (4).  They  also  insisted  that 
[  *^  J  the  circumstances  *of  the  transaction  established  a  case  of  fraud 
practised  on  Mrs.  GoUins. 

Mr.  Stevens  appeared  for  other  parties  defendants,  but  took  no 
part  in  the  argument. 

Mr.  Elmsley  replied.     *     ♦     ♦ 

Jan.  27.      The  Lord  Ghancellor: 

[  6  ]  This  was  a  bill  filed  by  Martha  Eddleston,  seeking  to  obtain  a 

decree  of  foreclosure  in  respect  of  a  mortgage  debt,  as  she  alleges, 

(1)  20  E.  R.  45  (1  Bligh,  104.)  (3)  70  R  B.  181  (2  ColL  221). 

(2)  64  R.  R.  54  (7  Beav.  183).  (4)  95  R.  R.  288  (2  D.  M.  &  G.  684). 
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of  600/.,  with  an  arrear  of  interest ;  and  the  circamstances  of  the    Eddlbhton 
case  are  these.  Collins. 

In  the  year  1843,  a  lady  of  the  name  of  Mary  Ann  Ward,  then 
unmarried,  was  admitted,  as  devisee  of  her  father,  to  a  copyhold 
estate  of  inheritance  holden  of  the  manor  of  Lyles  in  the  county  of 
Cambridge,  to  her  and  her  heirs  according  to  the  custom  of  the 
manor,  in  the  usual  way.  That  lady  married  a  gentleman  of  the 
name  of  Collins,  and  it  is  an  admitted  fact,  the  common  case  of 
both  parties,  that  on  the  20th  May,  1844,  she  and  her  husband 
concurred  in  making  a  valid  surrender  of  the  copyhold  estate  in 
question  to  a  gentleman  of  the  name  of  Stephen  Adcock,  a  solicitor 
at  Cambridge,  by  way  of  mortgage  to  secure  to  him  the  sum  of  502. 
There  is  no  dispute  but  that  Miss  Eddleston,  having,  by  the 
circumstance  of  the  transaction  to  which  I  will  presently  advert, 
now  become  the  assignee  of  Adcock,  is  to  that  extent  entitled  to  the 
relief  she  asks ;  but,  as  I  have  stated,  she  seeks  to  be  treated  as 
mortgagee  for  6002.,  and  not  only  for  that  501. 

The  next  and  material  transaction  occurred  at  the  end  of  the 
year  1846.  On  the  8rd  December  in  that  year,  Mr.  Collins  and  his 
wife  made  another  surrender  to  Mr.  Adcock,  in  consideration  of  a 
farther  advance  of  lOOZ.,  and  the  terms  of  that  surrender  were  of 
an  unusual  nature.  It  was, — *'  Be  it  remembered,  that  on  the  8rd 
day  of  December  in  the  year  of  our  Lord  1846,  Thomas  Collins 
and  Mary  Ann  his  wife,  formerly  Mary  Ann  Ward,  spinster, 
customary  or  copyhold  tenants  or  one  of  them  a  customary  *or  [  •e  ] 
copyhold  tenant  of  the  said  manor,  came  before  John  Gillam  Bell 
the  younger,  gentleman,  deputy  steward  of  Clement  Francis, 
gentleman,  chief  steward  of  the  said  manor,  and  in  consideration  of 
1002.  of  lawful  English  money  to  the  said  Thomas  Collins  and 
Mary  Ann  his  wife  paid  by  Stephen  Adcock  of  Cambridge  in  the 
said  county  of  Cambridge,  gentleman,  the  said  Mary  Ann  Collins 
being  first  privately  examined  by  the  said  deputy  steward  separately 
and  apart  from  her  said  husband  and  freely  and  voluntarily 
consenting,  did  out  of  Court  surrender  '*  to  the  lord,  &c.,  all  that 
messuage  (describing  it),  and  all  the  estate,  &c.,  to  such  uses  upon 
such  trusts  and  to  and  for  such  estates  ends  intents  and  purposes  in 
favour  or  for  the  benefit  of  T.  Collins  his  heirs  and  assigns,  and 
with  under  and  subject  to  such  powers  of  sale  and  other  powers 
provisoes  declarations  and  agreements,  and  charged  and  chargeable 
with  the  payment  of  such  sum  and  sums  of  money,  as  S.  Adcock 
his  heirs  executors  administrators  or  assigns  by  any  deed  or  deeds 

1—2 
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Eddlwton  in  writing  to  be  by  him  them  or  any  of  them  legally  executed  should 
Collins.  ^^  the  request  and  by  the  direction  in  writing  of  the  said  T.  Collins 
his  heirs  executors  administrators  or  assigns  at  any  time  direct,  or, 
in  default,  to  the  use  of  8.  Adcock  his  heirs  and  assigns  for  ever, 
subject  to  the  former  conditional  surrender  for  502.,  and  with  a 
proviso  that  if  T.  Collins  his  heirs  executors  administrators  or 
assigns  should  pay  or  cause  to  be  paid  to  the  said  S.  Adcock  the 
said  principal  sum  of  lOOZ.  with  interest  on  the  8rd  June  then 
next,  the  surrender  was  to  be  void.  Thus  it  was  a  surrender  not 
merely  to  secure  the  sum  of  1002.  further  advance,  but  it  was  a 
surrender  substantially  to  the  husband,  because  it  was  to  the  use  of 
the  husband  for  such  uses  as  S.  Adcock  should  appoint  for  the 
benefit  and  by  the  direction  of  T.  Collins,  so  that  it  gave  the  same 
[  *7  ]  control  over  the  estate  to  Collins  with  *the  consent  of  Adcock,  as  it 
gave  to  Adcock  with  the  consent  of  Collins,  the  object  of  the  parties 
being,  I  think,  clear,  from  what  is  disclosed  in  the  case  and  to  which 
I  shall  presently  advert,  to  give  the  husband  the  absolute  control 
over  the  estate. 

The  first  question  made  upon  the  pleadings  is  as  to  the  validity, 
in  point  of  law,  of  the  surrender ;  for  the  defendants  say  that  this 
surrender,  independently  of  its  particular  contents,  supposing  it  had 
been  a  surrender  in  the  ordinary  form  to  secure  1002.,  or  any  other 
form,  was  void,  because  the  deputy  steward  who  took  the  surrender 
was  an  infant  under  the  age  of  twenty-one  years;  and  what  is 
contended  is,  that  the  infancy  of  the  acting  steward  is  a  disqualifi- 
cation such  as  makes  all  acts  of  that  steward  absolutely  null  and 
void  in  point  of  law.  The  young  man  who  took  the  surrender  was 
in  truth  under  age ;  the  surrender  was  in  the  beginning  of  Decem- 
ber, and  he  did  not  attain  his  age  of  twenty-one  years  until  the 
24th  February,  1847. 

In  order  to  support  that  proposition  several  old  authorities  were 
referred  to,  all,  I  think,  resolving  themselves  into  what  is  stated  in 
Coke's  Copyholder ;  but  though  those  subsequent  authorities  are 
mere  copies  or  transcripts  of  what  is  there  found,  or  what  Lord 
Coke  says  may  be  a  transcript  of  something  else,  of  what  was  agreed 
as  law  in  his  time,  they  have  this  effect,  that  they  have  the 
additional  weight  that  those  who  followed  Lord  Coke  saw  no  reason 
to  doubt  the  validity  of  his  decision.  In  the  forty-sixth  section  of 
his  Treatise  on  Copyholds  he  says, — *'  If  an  office  of  stewardship 
descend  unto  an  infant,  he  may  make  a  deputy,  because  the  law 
presumeth  he  is  himself  incapable  to  execute  it ;  "  and  then  other 


TOL.  xcrai.]        1853.    CH.    3  D.  M.  &  G.  7—9.  6 

passages  are  to  be  fonnd,  partly  there  and  partly  in  Coke  upon  Kddlbstom 
Lyttleton,  3  B.,  which  go  to  the  effect  *that  an  infant  **  cannot  be  a  colliks. 
steward."  The  question  then  is,  what  is  the  meaning  of  "  cannot  [  *8  ] 
be  a  steward."  There  is  a  case  of  Seamier  v.  Waters  referred  to  on 
this  point,  the  decision  of  which  is  unintelligible  as  collected  from 
the  report  in  Groke,  but  perhaps  it  means  no  more  than  that  an 
infant  could  not  maintain  an  assize  or  real  action  for  the  office  of 
steward  as  an  office ;  but  whatever  be  its  meaning,  I  tbink  that  for 
all  practical  purposes  the  law  on  the  subject,  supposing  it  to  be 
stated  distinctly  that  he  cannot  be  a  steward  or  a  deputy  steward, 
must  be  read  with  the  qualification  that  Lord  Coke  sets  out  at 
length,  and  which  is  adopted  in  all  subsequent  writers,  in  these 
words;  [His  Lordship  here  read  the  passage  from  Coke's  Copy- 
holder, above  set  out,  p.  2.]  That  is  the  distinct  authority  of  Lord 
Coke,  and  it  is  an  authority  so  much  in  conformity  with  the 
convenience  of  mankind,  that  even  if  any  doubt  had  been  cast  upon 
it,  which  I  do  not  find  there  has  been,  I  should  be  very  reluctant 
indeed  to  listen  to  any  suggestion  of  it,  because  the  danger  to  titles 
would  be  enormous  if  it  could  be  said  that  a  transaction  as  to  which 
parties  have  no  means  of  inquiring  except  by  looking  on  the  Court 
rolls,  is  absolutely  void  by  reason  of  infancy,  or  idiocy,  or  non 
compon  mentis,  or  lunacy,  or  outlawry,  or  excommunication,  attach- 
ing to  some  person  as  to  whom  there  was  no  evidence  at  the  time 
that  any  such  disability  did  attach.  If  we  were  to  hold  an 
instrument  to  be  void  on  such  a  ground  as  this,  we  should,  as  it 
seems  to  me,  be  introducing  difficulties  quite  insuperable,  and  lead- 
ing to  inconvenience,  the  amount  of  which  can  hardly  be  calculated. 
Finding  then  an  authority  in  opposition  to  the  objection  distinctly 
stated  in  that  elaborate  way  by  Lord  Coke,  I  have  no  difficulty  in 
coming  to  the  conclusion  that  the  objection  cannot  be  sustained. 

It  was  admitted  here,  that  though  the  deputy  steward  *was  in  [  *^  1 
truth  under  the  age  of  twenty -one  years,  he  was,  unless  that 
circumstance  was  in  itself  an  objection,  just  as  competent  as  he  . 
would  have  been  three  months  afterwards,  when  he  would  have 
been  of  age.  The  law,  of  course,  in  drawing  the  line,  is  bound  to 
say  that  however  little  a  case  is  on  the  one  side  or  the  other  of  the 
line,  the  consequences  of  being  on  that  side  on  which  it  is  must 
follow.  If,  therefore,  it  was  positive  law  that  everything  done  by 
this  person  was  void,  the  circumstance  that  he  was  very  near  the 
age  of  twenty-one  years  would  be  immaterial ;  but  if  such  be  not 
the  law,  and  it  be  only  a  matter  of  argument,  this  is  pre-eminently 
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EUDLE8T0N     a  Cdse  to  whlch  the  maxiiUy  Jieri  non  debet  factum  valeaty  ought  to 
GoLLiNa      ^PP^y-     ^  ^^  ^^^^  ^^  ^  ^^^  conclusion  that  there  is  no  legal 
invalidity  in  the  surrender  by  reason  of  the  infancy  of  the  deputy 
steward. 

There  was  one  argument  adduced  at  the  Bar  to  which  I  will  here 
advert.  It  was  said  that  the  steward,  though  an  infant,  might 
perhaps  be  allowed  to  do  ministerial  acts,  but  that  the  separate 
examination  of  a  married  woman  was  an  act  requiring  discretion, 
and  to  which  Lord  Coke  could  not  have  intended  to  advert.  This 
distinction  cannot,  I  think,  be  maintained.  Lord  Coke  meant 
absolutely  to  include  every  act  of  the  steward ;  he  makes  no  dis- 
tinction whatever ;  and  there  is  scarcely  any  act  a  steward  does 
that  may  not  require  some  discretion.  In  the  case  of  most  surren- 
ders there  is  one  important  act  that  always  requires  very  great 
discretion,  namely,  the  assessment  of  the  fines,  which  is  really  done 
by  the  steward.  Another  case  of  discretion  which  continually 
occurs  is,  where  one  party  claims  as  heir  and  another  as  devisee. 
It  is  common  to  admit  them  both,  and  let  them  litigate  the  matter ; 
but  it  has  been  held  to  be  competent  for  the  steward  to  say  that  the 
will  is  a  false  will,  a  forgery,  and  on  that  ground  to  refuse  to  admit 
the  devisee. 
f  10  ]  The  defendants,  however,  say  that,  even  supposing  the  difficulty 

as  to  the  steward  be  got  over,  still  the  surrender  ought  only  to 
operate  to  secure  the  sum  of  lOOZ.,  which  is  all  that  was  then 
advanced ;  but  what  is  its  legal  meaning  ?  The  instrument  is  very 
complicated,  and  I  should  say  not  a  very  artificial  mode  of  effecting 
the  object  which  was  intended  ;  but  it  provides  that  the  surrender 
shall  operate  to  such  uses  as  Adcock  his  heirs  &c.,  by  any  deed  to 
be  legally  executed  by  the  request  and  at  the  direction  of  Collins, 
shall  from  time  to  time  appoint.  I  give  no  opinion  whether  the 
lord  was  bound  to  accept  such  a  surrender  ;  probably  he  might  not. 
That  sort  of  question  was  discussed  very  much  in  the  case  of  Glasse 
V.  Richardson,  argued  before  us  (i),  and  in  which  some  authorities 
of  a  recent  date  in  tlie  Court  of  Queen's  Bench  were  quoted.  The 
law  very  likely  may  be,  that  the  lord  would  not  be  bound  to  accept 
such  a  surrender  as  this ;  but  having  done  so,  it  appears  to  me  not 
to  admit  of  a  doubt  that  the  surrender  operated  as  the  language 
imports,  namely,  to  such  uses  as  Adcock  by  the  direction  of  Collins 
should  from  time  to  time  appoint,  and  that  if  Adcock  did  afterwards 
by  deed  direct  or  appoint  with  the  consent  of  Collins  that  that 
(1)  Since  i-eported,  95  B.  R.  275  (2  D.  M.  &  G.  658). 
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surrender  should  enure  to  particular  uses,  it  would  so  enure.     There    Eddlsstoii 

is  no  doubt  that  subsequently  to  the  execution  of  this  deed,  Adcock      Collims. 

by  the  direction  of  Collins  did  direct  that  it  should  enure  from  time 

to  time  to  secure  further  sums  of  money,  ultimately  making  the 

sum  of  600{.,  all  of  which  was  in  fact  paid  by  the  present  plaintiff. 

It  appears  that  the  four  first  advances  made  after  the  original 

advance  in  1846  were  made  by  deeds,  to  two  of  which  Adcock  was 

a  party,  and  to  two  of  .which  *he  was  not  a  party,  but  they  all       [  **!  J 

recited  the  former  advances ;  and  to  the  transaction,  when  Miss 

Eddleston  made  the  final  advance  and  took  a  transfer  of  the  security, 

Adcock  was  a  party,  and  executed  the  deed.     Treating,  therefore, 

the  surrender  as  valid,  and  the  transaction  as  in  conformity  to  the 

language  of  the  surrender,  which  it  clearly  was,  the  estate  became 

vested  in  Miss  Eddleston,  to  secure  the  sum  of  600Z. 

The  defendants  next  say,  that,  supposing  there  be  no  objection 
by  reason  of  the  infancy  of  the  deputy  steward,  and  that  the  power 
given  by  the  surrender  has  been  from  time  to  time  properly 
executed,  still  it  has  only  been  properly  executed  in  form,  for  that 
in  truth  Mrs.  Collins  was  imposed  upon,  and  did  not  know  what 
she  was  executing ;  that  the  surrender  was  never  explained  to  her, 
and  that  she  did  not  mean  to  do  more  than  authorize  the  raising  of 
the  additional  1002.  beyond  the  first  50Z.,  which  was,  ex  concessisy  a 
good  advance.  If  that  were  so,  though  perhaps  the  more  strict 
course  would  have  been  to  file  a  cross  bill  to  set  aside  the  transac- 
tion, yet  I  conceive  the  point  may  be  raised  by  way  of  defence, 
by  saying  for  what  sum  the  plaintiff  is  to  be  considered  as  a 
mortgagee. 

For  the  purpose  of  ascertaining  how  the  matter  stands  on  this 
point,  it  must  be  seen  what  the  evidence  in  the  cause  is.  Mrs. 
Smith  (Mr.  Collins  having  died,  Mrs.  ColUns  subsequently  married 
Mr.  Smith),  by  her  answer  (and  she  has  been  examined  as  a  witness 
also),  says  that  the  surrender  was  never  explained  to  her,  that  she 
did  not  know  what  she  was  doing,  and  she  thought  she  was  only 
giving  her  husband  the  power  of  raising  the  additional  lOOZ. ;  but 
I  must  look  at  all  the  evidence,  and  see  if  what  she  thus  states 
is  in  conformity  with  the  facts  as  to  which  there  is  no  doubt  in  the 
cause. 

The  plaintiff,  in  order  to  negative  this,  examined  Mr.  Adcock,        [  12  ] 
and  as  I  consider  him  to  be  substantially  the  plaintiff  in  the  case,  I 
look  at  his  evidence  with  that  suspicion  which  is  to  be  attached  to 
the  evidence  of  a  party  in  a  cause.     The  same  observation  applies 
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Eddlbbtom  to  the  evidence  of  Mrs.  Smith.  Mr.  Adcock,  however,  gives  the 
CoLLiHs.  most  detailed  account  of  the  whole  transaction,  and  what  he  states 
in  substance  is  this, — that  previously  to  the  advance  of  the  1001.  in 
September,  1846,  Mr.  and  Mrs.  Collins  came  to  him  and  said  that 
they  wanted  then  to  raise  1001.,  and  that  they  should  from  time  to 
time  want  to  raise  further  sums,  for  they  were  going  to  cultivate 
the  farm  in  question  themselves,  and  therefore  should  want  money 
from  time  to  time,  and  they  desired  to  know,  if  the  estate  was  given 
up  to  the  husband,  whether  he  must  be  admitted, — ^that  was  not  the 
expression,  but  something  to  that  effect, — for  that  they  were  told  was 
expensive ;  Adeock  told  them  that  it  would  cost  about  lOOL  for  him 
to  be  admitted,  and  thereupon  he  took  the  opinion  of  counsel,  and 
instructed  counsel  to  prepare,  if  possible,  such  a  surrender  as  should 
enable  money  from  time  to  time  to  be  raised  without  incurring 
the  necessity  of  admitting  the  husband.  In  confirmation  of  that, 
there  is  the  fact  that  there  is  the  very  document,  proved  in  evidence 
in  the  cause,  which  he  laid  before  a  gentleman  at  the  Bar,  instruct- 
ing him  to  prepare  a  surrender  that  would  enable  that  object  to  be 
carried  into  effect.  It  may  be  said,  indeed,  that  that  was  only  part 
of  the  scheme  to  defraud  this  lady,  but  on  that  I  must  observe,  that 
I  can  discover  no  motive  at  all  on  the  part  of  Adeock  to  concur  in 
a  criminal  conspiracy  with  the  husband  to  deprive  the  wife  of  her 
estate,  unless  we  are  to  suppose,  without  any  sort  of  evidence  on 
the  subject,  that  he  was  to  receive  something  by  way  of  a  bribe  for 
effecting  this  object ;  and  it  is  inconsistent  with  any  object  so 
[  'IS  ]  wicked,  that  the  parties  lay  by  for  a  long  time,  *raising  in  the 
course  of  the  next  year  50Z.,  and  at  the  end  of  that  year  another 
50/.,  and  so  on  from  time  to  time  little  sums,  exactly  in  conformity 
with  what  they  would  be  doing  if  Mr.  Adcock's  statement  is  correct, 
but  quite  inconsistent  with  the  notion  that  they  wanted  immediately 
fraudulently  to  cheat  this  lady  out  of  the  estate.  It  seems  to  me 
therefore,  that  all  probability  goes  along  with  the  story  which 
Mr.  Adeock  tells,  that  that  was  the  original  intention,  that  after- 
wards from  time  to  time  Mr.  and  Mrs.  Collins  came  to  his  office 
applying  for  further  money,  she  as  often  as  he,  sometimes  both 
together,  sometimes  the  husband  without  the  wife,  and  sometimes 
the  wife  without  the  husband,  but  that  what  was  going  on  was  always 
perfectly  well  known  to  all  of  them.  That  is  the  case  of  Mr.  Adeock, 
a  party  to  the  suit,  against  the  evidence  of  Mrs,  Smith,  the  other 
party. 

Then  how  are  these  statements  on  one  side  or  the  other  con- 
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firmed  ?     There  is  no  eonfirmation  whatever  of  the  account  given    Kddlbston 
by  Mrs.  Smith  of  the  facts  as  she  represents  them,  but  on  the  part      gollinb. 
of  Mr.  Adcock  there  is  very  strong  confirmation  by  the  testimony 
of  one  of  his  clerks,  Mr.  Book,  against  whom,  as  far  as  I  know, 
there  is  not  a  breath  of  suspicion.     He  has  no  interest  in  the  subject, 
and  what  he  says  is  this : 

His  Lordship  here  read  Mr.  Book's  evidence,  in  which,  among 
other  things,  he  stated, — that  Mrs.  Collins,  on  one  occasion 
subsequent  to  December,  1646,  desired  Mr.  Adcock  to  raise  a 
sum  of  money  for  her  husband;  that  in  September,  1847, 
she  joined  with  her  husband  in  executing  the  security  prepared 
for  the  amount  raised,  namely,  642. ;  that  on  the  30th  May, 
1849,  she  called  at  the  office  of  Mr.  Adcock,  and  inquired  the 
amount  then  due  from  her  husband,  and  was  informed  that  it 
was  *600i.,  and  Mr.  Adcock  then  explained  to  her  how  it  was  made  [  *u  ] 
up ;  that  on  the  6th  and  13th  June,  1849,  she  called  again  at  the 
office  of  Mr.  Adcock,  who  produced  his  books  of  accounts  signed  by 
Mr.  Collins,  and  Mrs.  Collins  then  said  that  she  did  not  expect  that 
her  husband  had  had  more  than  4502. :  and  his  Lordship  remarked, 
that  Mrs.  Collins  did  not  question  that  she  had  given  her  husband 
the  power  to  get  as  much  as  he  could  obtain,  but  that  she  wished 
to  look  at  the  books,  because  she  did  not  expect  that  he  had  had 
more  than  4607.) 

Although  I  must  not  be  understood  as  meaning  that  this  would 
be  sufficient  to  pass  Mrs.  Collins'  interest,  if  she  had  not  executed 
the  surrender  of  December,  1846,  yet  it  is  strongly  corroborative  of 
the  truth  of  what  Mr.  Adcock  says,  that  all  was  done  with  her 
entire  privity,  and  that  everything  was  explained  to  her.  Unless 
that  be  true,  all  her  conduct  afterwards  is  irreconcilable  with  the 
conduct  of  a  rational  person ;  and  I  therefore  think  that,  on  this 
point,  the  defendants  have  failed,  and  that  there  is  nothing  leading 
to  the  conclusion  that  any  fraud  was  practised.  The  plaintiff  is 
thus  to  be  treated  as  a  mortgagee  for  600/.,  and  the  decree  below 
was  perfectly  correct. 

The  Lobd  Justigb  Tubnbb: 

At  the  request  of  my  learned  brother,  I  have  next  to  state  my 
opinion  upon  this  case.  Having  already,  in  the  Court  below,  fully 
entered  into  the  question  of  the  capacity  of  an  infant  deputy 
steward,  of  competent  understanding,  to  take  the  surrender  of  a 
copyhold  estate,  and  determined  that  he  was  capable  of  doing  so,  it 
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eddlkston    is  unnecessary  for  me  to  say  more  upon  that  point  than  that  my 
C0LLIK8.      opinion  has  not  been  altered  by  anything  which  I  have  heard  in 
the  re-argument,  or  by  the  further  consideration  which  I  have  given 
to  the  question. 
[  15  ]  In  the  course  of  the  argument  upon  the  appeal,  however,  two  or 

three  points  have  been  brought  forward  which  were  not  adverted 
to  in  the  Court  below ;  and  I  think  it  right,  therefore,  to  make  a 
few  observations  upon  those  points. 

It  has  been  argued,  on  the  part  of  the  appellants,  that  this  case 
falls  within  the  principle  of  the  cases  in  which  it  has  been  held, 
that  upon  mortgages  of  the  estates  of  married  women,  the  old  uses 
were  not  altered  by  the  equity  of  redemption  being  reserved  to 
parties  who  would  not  be  entitled  under  those  uses.  But  those 
cases  do  not  appear  to  me  to  apply  to  the  present,  or  in  any  degree 
to  assist  the  appellants'  case.  They  proceed,  as  I  apprehend,  upon 
this  principle,  that,  the  purpose  of  the  deed  being  to  create  a 
mortgage,  the  Court  will  not,  merely  from  mere  trifling  and  partial 
alterations  in  the  reservation  of  the  equity  of  redemption,  imply  an 
intention  not  merely  to  create  the  mortgage,  but  also  to  alter  the 
uses.  The  Court  is  to  collect  what  was  the  intention  of  the  parties 
in  the  transaction.  The  nature  of  the  transaction  distinctly 
evidences  one  intention,  and  the  Court  will  not,  from  trifling 
circumstances,  impute  another.  But  in  the  present  case  it 
distinctly  appears  by  the  surrender  that  the  intention  was  not 
merely  to  create  a  present  mortgage,  but  to  give  power  to  create 
further  charges;  and  nothing  which  I  can  And  in  the  cases  referred 
to  would  warrant  the  extension  of  them  to  such  a  case.  The  case 
of  Jackson  v.  Innes  (i),  in  the  House  of  Lords,  seems  to  be  very 
strongly  opposed  to  this  argument  on  the  part  of  the  appellants. 
The  question  here  is,  on  the  right  to  create  the  further  charges, 
and  not  on  the  right  to  the  ultimate  equity  of  redemption,  subject 
to  the  charges  when  created. 
[  16  ]  The  appellants  then  attempted  to  impeach  the  securities,  upon 

the  evidence  taken  in  the  cause.  But  the  appellants  are  defen- 
dants in  this  cause,  and  I  feel  great  doubt  whether  it  is  competent 
to  them  to  do  so.  The  plaintiff's  security  is,  I  must  now  assume, 
well  created  by  deed,  and  I  rather  apprehend  that  such  a  security, 
if  impeached  at  all,  must  be  impeached  by  cross  bill.  The  security 
is  good  until  impeached ;  and  to  allow  the  defendant  to  impeach 
it  by  her  answer,  and  by  evidence  on  her  part,  would  be  to  make  a 
(1)  20  E.  E.  45  (1  BHgh,  104). 
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decree  in  favour  of  the  defendant,  upon  the  application  of  the  eddleston 
plaintiff.  If  the  defendant  were  at  liberty  thus  to  impeach  the  collinb. 
plaintiff's  title,  she  must  be  equally  at  liberty  wholly  to  subvert  it ; 
and  the  consequence  of  allowing  this  would  be,  that  plaintiffs 
coming  to  this  Court  for  relief  might  find  themselves  in  the 
position  of  being  decreed  to  convey  to  the  defendants.  The  objec* 
tion  to  decreeing  relief  upon  the  answers  of  defendants  is  perhaps 
founded  on  deeper  reasons  than  may  at  first  sight  appear.  It  may 
be  the  medium  of  compelling  defendants  to  do  justice  to  plaintiffs, 
by  putting  any  legal  rights  which  they  may  have  under  the  control 
of  the  Court,  and  of  thus  giving  effect  to  the  rule,  that  he  who 
comes  into  equity,  must  do  equity. 

The  only  other  point  to  which  I  think  it  necessary  to  advert  is 
the  offer  now  made  on  the  part  of  the  appellants  to  file  a  cross  bill, 
the  Court  in  the  meantime  suspending  the  decree.  It  is,  I  appre- 
hend, within  the  power  of  the  Court  to  grant  this  indulgence.  But 
what  is  asked  of  the  Court  is  clearly  indulgence.  The  ordinary 
course  of  the  Court  is,  not  to  stop  the  progress  of  the  cause  unless 
the  cross  bill  is  filed  in  due  time.  Upon  a  motion  to  adjourn  a 
cause  upon  the  ground  of  a  cross  bill  having  been  filed,  in  Coaies 
V.  Pearson  (l),  Sir  John  Leach  says,  **'  If  the  cross  bill  had  been  [  •!?  ] 
filed  in  due  time,  you  might  have  moved  to  stay  publication  in  the 
original  cause  until  an  answer  had  been  put  in,  but  you  cannot 
now  stop  the  progress  of  the  cause."  Have  then  the  appellants 
made  a  case  entitling  them  to  the  extraordinary  indulgence  of 
suspending  the  decree  in  the  original  cause,  not  at  the  original 
hearing,  but  at  the  rehearing  ?  I  am  of  opinion  that  they  have 
not.  I  think  it  clear  upon  the  evidence,  that  this  lady  well  knew 
that  her  late  husband  was  borrowing  money  on  the  estate,  and  was 
herself  instrumental  in  borrowing  it.  This,  I  think,  is  fully  proved 
by  the  plaintiff's  evidence,  and  the  lady  does  not,  in  her  evidence, 
assert  the  contrary.  I  think  that  the  case  set  up  by  this  lady,  of 
fraud  upon  her  in  procuring  the  surrender,  is  entirely  an  after- 
thought on  her  part.  The  evidence  seems  to  me  to  prove  that  the 
original  dispute  in  this  case  was,  whether  more  than  4502.  was  due 
on  the  securities,  not  whether  there  had  been  any  fraud  in  th6 
surrender  ;  and  that,  at  a  later  period  of  the  dispute,  the  question 
raised  by  this  lady's  solicitor  on  her  part  was,  not  whether  there 
had  been  fraud  in  the  surrender,  but  whether  the  lady  could  not 
defeat  it  upon  the  legal   ground  of  the  infancy   of  the  deputy 

(1)  4  Madd.  262. 
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Bdduwtof    steward.    These  are  circamstanceB  which  might  not  defeat   the 

Ck>LLiNB.      right  of  the  appellants  to  relief  in  equity;  bat,  in  my  opinion, 

they  are  circumstances  which  disentitle  them  to  any  extraordinary 

indulgence  from  the  Court ;  and  I  therefore  concur  in  the  opinion, 

that  this  appeal  ought  to  be  dismissed. 

Thb  Lord  Justice  Enioht  Bruce  : 

In  the  present  case  there  are  questions  of  law,  of  equity,  and  of 
fact,  which,  with  or  without  sufficient  reason,  have  appeared  and 
still  appear  to  me  of  difficult  solution,  and  doubtful.  While  my 
mind  was  in  this  condition  upon  the  matter,  I  foimd  from  the 
Lord  Chancellor  and  the  Lord  Justice  Turner,  that  they  had 
L  *^^  ]  made  up  *  theirs,  and  were  agreed  as  to  the  proper  mode  of  dealing 
with  the  cause,  a  circumstance  which  rendered  it  necessarily 
unimportant  what  my  views  of  the  case  might  ultimately  be.  And 
I  thought  it  consequently  better  for  the  parties  that  they  should 
not  Le  kept  longer  in  suspense,  by  reason  of  my  undetermined 
state  of  opinion ;  a  state  which  might  not  soon  end,  or  might 
possibly  be  never  wholly  removed.  I  requested  their  Lordships, 
accordingly,  not  further  to  postpone  disposing  of  the  appeal.  This 
their  Lordships  have  now  done  ;  the  judgment  of  the  Court  being 
one  to  which  possibly  a  more  prolonged  consideration  of  the 
questions  in  dispute  between  the  parties  might  bring  me  to  assent, 
though  at  present  I  do  not  do  so. 
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A  testatrix  by  her  will  gave  thus,  **to  my  sister  C.  N.'s  surviving  children 
30/.  each;  "  she  then  gave  to  0.  N.  thus,  **the  interest  of  my  funded 
property  for  and  during  her  natural  life,  and  after  her  decease  such  property 
to  be  equally  divided  between  her  surviving  children :  "  Held,  that  though 
on  the  construction  of  the  word  *'  surviving"  in  the  first  clause,  the  period 
of  vesting  and  distribution  was  referable  to  the  death  of  the  testatrix,  yet 
that  the  period  of  vesting  in  the  last  clause  was  to  be  referred  to  the  death 
of  C.  N.,  and  that  those  children  only  who  survived  C.  N.  were  entitled. 

On  an  appeal  from  the  whole  of  an  order  made  on  a  claim,  the  plaintiff 
is  entitled  to  begin. 

This  was  a  motion  of  the  defendant  William  Reed,  by  way  of 
appeal  from  an  order,  dated  the  17th  November,  1852,  pronounced 
by  Vice-Chancellor  Stuart,  on  the  claim  of  the  plaintiflF,  whereby  it 
was  declared  that  the  plaintiff  was,  under  the  will  of  Elizabeth 
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Lynch  deceased,  entiUed  to  one-fourth  of  the  clear  residue  of  her    Nsathwat 
personal  estate,  under  the  following  circumstancep.  Bbsd. 

The  question  arose  upon  the  will  of  Elizabeth  Lynch,  dated  the 
12th  June,  1828,  which,  after  giving  certain  pecuniary  legacies, 
and  appointing  the  defendant  *  William  Reed,  and  John  Dodd  who  f  ms  ] 
had  since  died,  executors,  was  as  follows :  "  I  give  and  bequeath 
unto  my  sister  Ann  Hilditch  501. ;  and  to  my  brother  Thomas 
Hildiix^h's  two  daughters  80/.  each,  that  is  to  say,  to  Mrs.  Elizabeth 
Barton  now  living  at  Tunbridge  Wells,  and  Mrs.  Mary  Smart  now 
living  at  Ruthen  in  Wales ;  and  to  my  brother  William  Hilditch's 
surviving  children  80Z.  each;  and  to  my  sister  Catherine  Neath- 
way's  surviving  children  30{.  each.  I  also  give  and  bequeath  unto 
my  sister  Catherine  Neathway  the  interest  of  my  funded  property 
(whatsoever  may  be  remaining  after  the  legacies  are  paid)  for  and 
during  her  natural  life,  and  after  her  decease  such  property  to  be 
equally  divided  between  her  surviving  children.  It  is  also  my 
desire  that  the  money  which  will  be  derived  from  the  funds  at  my 
decease,  by  the  will  of  my  late  husband  John  Lynch,  with  the 
money  I  may  have  at  the  saving-bank  at  Southampton,  should  be 
first  used  in  paying  the  before-mentioned  legacies,  and  which 
monies  my  executors  are  hereby  authorized  and  empowered  to  take 
for  that  purpose ;  and  if  those  monies  should  not  be  sufiScient  to  do 
so,  then  they  are  to  sell  out  from  the  8  per  cent.  Consols  enough  to 
defray  that  expense,  the  remainder  then  left  in  the  8  per  cent. 
Consols  to  be  made  use  of,  to  my  sister  Catherine  Neathway,  and 
to  her  surviving  children  as  before  mentioned."  Tlie  testatrix 
soon  afterwards  died. 

The  claim  stated,  and  the  facts  were  not  controverted,  that 
Catherine  Neathway  had  at  the  death  of  the  testatrix  five  children, 
namely,  Catherine  Neathway,  Margaret  Clark,  Mary  Lee,  Elizabeth 
Creasey  Dodd,  and  the  plaintiflF  William  Howard  Neathway ;  that 
Elizabeth  Creasey  Dodd  was  the  wife  of  John  Dodd  the  executor, 
and  died  before  her  mother  Catherine  Neathway ;  that  Catherine 
Neathway  the  mother  received  ^during  her  life  all  the  interest  of  [  *20  ] 
the  residuary  estate  of  the  testatrix,  and  died  on  the  4th  July,  1845, 
leaving  only  four  children  her  surviving ;  that  John  Dodd,  as  the 
administrator  of  Elizabeth  Creasey  Dodd,  had  claimed  and  received 
from  himself  and  William  Reed,  his  co-executor,  one-fifth  i  art  of 
the  residue  in  right  of  his  wife,  and  died  in  February,  1851 ;  and 
that  Catherine  Neathway  the  younger,  Margaret  Clark,  and  Mary 
Lee,  had  also  agreed  to  take,  in  full  of  all  demands,  and  in  fact 


14  1863.     CH.     8  D.  M.  &  G.  20—22.  [n.n. 

Nbathway    received,  each  one-fifth  part  thereof;  that  the  remaining  fifth  had 
Rebd.        been  transferred  into  Court  by  William  Reed  the  surviving  executor, 
under  the  powers  of  the  Trustee  Relief  Act. 

The  plaintiff  claimed,  under  the  above  circumstances,  to  be 
entitled  to  one-fourth,  and  not  merely  to  one-fifth,  of  the  residuary 
estate  of  the  testatrix ;  and  the  Vice-Chancellor  Stuart  having  held 
that  the  plaintiff  was  so  entitled,  the  defendant  J.  Reed  now 
appealed. 

[Mr.  Cairns,  for  the  plaintiff,  cited  Cnpps  v.  Wolcott  (i).] 

[  21  I  [Mr,  Elmsley  and  Mr.  Yotmge,   for  the  defendant  J.  Reed, 

supported  the  appeal  [and  referred  to  Leeming  v.  SheiiraU  (2)]. 

(The  Lord  Justice  Knight  Bruce  mentioned  the  case  of  Walk^  v. 
Shore  (8).) 

Mr.  Caii-ns,  in  reply,  [cited  Taylor  v.  Beverley  (4)  and  Carter  v. 
Bentall  (6)]. 

The  Lord  Chancellor: 

I  am  of  opinion  that  the  Vice-chancellor's  judgment  is  perfectly 
right.  The  question  in  each  case  as  to  who  is  meant  by  the  use 
of  the  word  "  survivor  "  is  often  one  of  difficulty :  the  testator  very 
frequently  does  not  himself  know  in  what  sense  he  uses  the  term  : 
in  such  cases  the  established  rules  of  construction  must  be  referred 
to  in  order  to  determine  the  meaning. 

According  to  the  old  principles  of  law,  the  rule  was  that  the 
period  of  vesting  should  be  at  the  moment  of  the  testator's  death. 
Now,  however,  in  putting  a  construction  upon  the  word  "  surviving," 
reference  is  had  to  the  intention  of  the  testator  as  discoverable  from 
the  whole  will.  In  my  opinion,  when  an  estate  is  given  to  a  person 
[  'Z-i  ]  for  life,  and  after  his  death  to  his  surviving  *children,  those  only  of 
the  children  who  survive  the  tenant  for  life  will  take.  It  has  been 
said,  that  although  such  may  be  the  general  rule  of  construction, 
yet  that  there  is  something  in  this  case  to  take  it  out  of  that  rule, 
because  there  were  legacies  of  80/.  each  to  the  surviving  children  of 
the  testator's  sister,  clearly  independent  of  the  rule  to  which  I  have 
referred ;  and  it  is  said  that  because  the  period  of  the  testatrix's 
death  and  of  the  distribution  is  in  that  clause  coincident,  therefore 

(1)  20  R.  R.  268  (4  Madd.  11).  (4)  66  R.  R.  22  (1  Coll.  108). 

(2)  62  R.  R.  1  (2  Hare,  14).  (0)  dO  R.  R.  283  (2  Beav.  551). 

(3)  lOR.  R.  41  (loVee.  122). 
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that  the  last  sentence  of  the  will  must  be  so  construed.    It  is  well    nkathwat 
established,  however,  that  the  same  words  occurring  in  different       j^^^ 
parts  of  a  will   are  not  necessarily  to  have  the  same  meaning 
attributed  to  them,  but  they  must  be  construed  in  each  instance 
by  reference  to  the  context. 

Thb  Lord  Justice  Enioht  Bbuob: 

The  gift  in  question  is  in  these  words :  **  I  also  give  and  bequeath 
unto  my  sister  Catherine  Neathway  the  interest  of  my  funded 
property  (whatsoever  may  be  reiaaining  after  the  legacies  are  paid) 
for  and  during  her  natural  life,  and  after  her  decease  such  property 
to  be  equally  divided  between  her  surviving  children."  Unless 
there  is  something  in  the  context  to  control  the  meaning  of  these 
words,  the  children  referred  to  must  be  taken  to  be  those  who  were 
living  at  the  death  of  Catherine  Neathway.  It  is,  however,  said 
that  there  is  something  in  this  will  which  shows  that  a  different 
meaning  must  be  given  to  the  word  ''surviving,"  inasmuch  as, 
immediately  before  the  bequest  in  question,  there  is  one  thus 
expressed :  "  to  my  sister  Catherine  Neath  way's  surviving  children 
30/.  each;"  and  it  is  said,  that  as  in  this  bequest  the  word 
**  surviving  "  must  refer  to  the  testatrix's  death,  it  must  also  refer 
to  the  same  period  in  the  other.  The  argument  is  plausible,  and 
raises  some  doubt,  but  is  not,  in  my  opinion,  of  sufficient  weight  to 
justify  a  departure  from  the  ordinary  rule  of  interpretation. 

The  Lord  Justice  Turner:  [23] 

My  opinion  in  this  case  entirely  coincides  with  that  expressed  by 
the  Lord  Chancellor.  The  argument  on  behalf  of  the  appellant  is, 
that  the  term  "  surviving  children  '*  having  a  particular  meaning 
in  the  first  gift,  must  receive  the  same  meaning  in  the  second  gift. 
But  the  reason  why  the  phrase  in  the  first  clause  must  be  held  to 
designate  children  surviving  at  the  death  of  the  testatrix  is,  that 
there  is  no  other  period  to  which  the  term  '*  surviving  "  could  in 
that  instance  refer.  The  same  observation  does  not  apply  to  the 
second  clause.  As  regards  that  clause  there  are  two  periods,  to 
either  of  which  the  term  "surviving"  might  apply — either  the 
death  of  the  testatrix,  or  that  of  the  tenant  for  life— and  the 
question  is  to  which  of  those  periods  it  must  be  taken  to  refer. 
Now,  it  is  an  established  rule,  that,  if  possible,  some  effect  must 
be  given  to  every  word  of  the  will.  If  the  gift  had  been  to 
Catherine  Neathway    for   life,  and   after    her   decease   to  "her 
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children,"  without  the  word  ''  surviving/'  the  children  living  at 
the  testatrix's  death  would  have  taken.  I  think  that  some  effect 
must  be  given  to  the  word  ''  surviving,"  and  that  it  must  mean, 
— surviving  Catherine  Neathway.  The  case  of  Wordsworth  v. 
Wood  (1),  before  the  House  of  Lords,  confirms  me  in  this  opinion. 


1853. 
Jan.  21. 

Lord 

Cranwobth, 

L.C. 

Knight 
Bruob, 

TURNEK, 

L.JJ. 

[24] 


[♦25] 


MORGAN  V.  MILMAN. 

(3  D.  M.  &  G.  24—38;  S.  C.  22  L.  J.  Ch.  897;  17  Jur.  193;  1  W.  B.  134  ; 
20  L.T.  0.8.286.) 

Lands  were  settled  to  such  uses  as  Sir  C.  M.  and  bis  son  should  by  deed 
jointly  direct,  and  subject  thereto  to  Sir  C.  M.  and  bis  son  successively  for 
life,  witb  remainders  over  to  tbe  sons  of  tba  son  in  tail.  A  Bail  way  Company 
baving  under  their  Act  power  to  take  tbe  lands  thus  settled,  Sir  C.  M.  and 
his  son  contracted  for  the  sale  to  them  of  a  certain  part  of  tbe  lands,  and 
the  Company  were  let  into  possession  on  an  agreement  that  tbe  amount  of 
compensation  should  be  settled  either  by  arbitration  or  a  jury  as  Sir  C.  M. 
should  choose:  tbe  Company  also  paid  a  sum  of  money  to  Sir  C.  M. 
expressly  on  account  of  tbe  compensation  money  to  be  ultimately  fixed : 
Sir  C.  M.,  however,  died  before  anything  further  was  done :  Held,  under 
these  circumstances,  that  there  was  no  contract  tbe  specific  performance  of 
which  tbe  Court  could  enforce  or  aid  in  carrying  into  effect  as  a  defective 
execution  of  the  joint  power  of  appointment,  at  the  instance  of  tbe  son  and 
against  tbe  parties  entitled  in  remainder  under  the  settlement  (2). 

Where  on  a  sale  of  property  the  parties  have  stipulated  that  tbe  price 
shall  be  ascertained  in  a  particular  way  and  it  is  not  so  ascertained,  the 
Court  cannot,  in  the  absence  of  special  circumstances,  interfere  to  aid  tbe 
carrying  out  of  the  contract  by  baving  the  price  ascertained  in  some 
different  mode. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  Sir 
Gborqb  Turner,  dismissing  the  bill  filed  by  the  plaintiff  Sir 
C.  M.  B.  Morgan  to  enforce  against  the  South  Wales  Railway 
Company  the  specific  performance  of.  a  contract  for  the  sale  to 
them  of  certain  lands.  The  following  are  the  material  facts  of  the 
case. 

By  indenture  of  settlement  dated  the  26th  November,  1844, 
and  made  between  the  late  Sir  C.  Morgan  and  bis  son,  the 
present  plaintiff,  of  the  first  part,  the  defendants  F.  M.  Milman 
and  C.  0.  S.  Morgan  of  the  second  part,  and  H.  0.  Owen  and 
C.  F.  B.  Lascelles  of  the  third  part,  the  lands  in  question  were 
settled  to  such  uses  upon  and  for  such  trusts  intents  and  purposes 
and  with  *under  and  subject  to  such  powers  provisoes  agreements 


(1)  48  R.  R.  at  p.  196  (1  H.  L.  C. 
129). 

(2)  If  tbe  purchase  money  bad  been 
ascertained  the  contract  might  probably 


have  operated  as  an  execution  of  the 
joint  power  by  the  vendor:  In  re 
Dyke's  Estate  (1869)  L.  R  7  Eq.  337, 
20  L.  T.  292.— O,  A.  S. 
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and  declarations  as  the  late  Sir  G.  Morgan  and  the  plaintiff  by  any  horg/in 
deed  or  deeds  legally  executed  should  from  time  to  time  or  at  any  milmak 
time  jointly  direct  limit  or  appoint,  and  in  default  of  and  subject 
to  any  such  direction  and  appointment,  to  the  parties  of  the  third 
part  for  a  term  of  five  hundred  years  upon  certain  trusts  therein 
expressed,  and  subject  thereto  to  the  late  Sir  C.  Morgan  and  the 
plaintiff  successively  for  life,  with  remainder  to  the  sons  of  the 
plaintiff  in  tail.  It  was  provided  by  the  settlement  that  it  should 
be  lawful  for  the  trustees,  with  the  consent  of  the  late  Sir  C.  Morgan 
or  other  the  person  who  should  be  entitled  under  the  settlement  to 
the  first  estate  of  freehold  in  the  settled  estates,  to  agree  with  any 
Canal  Railway  or  other  Company  or  projected  Company  as  to  the 
amount  of  consideration  to  be  paid  for  or  in  respect  of  any  of  the 
hereditaments  by  the  indenture  limited  in  strict  settlement  which 
such  Company  should  require,  and  as  to  the  taking  by  such  Com- 
pany of  any  further  part  or  parts  of  such  settled  premises  and  the 
amount  of  consideration  for  the  same,  and  as  to  any  compensation 
for  severance  of  lands,  and  for  any  injury  or  damage  to  the  settled 
estates  which  the  works  of  any  such  Company  and  the  purposes  to 
which  the  same  should  be  applied  might  occasion,  and  for  the 
making  such  bridges  communications  ways  roads  buildings  and 
erections  and  generally  to  require  and  agree  to  all  such  provisions 
as  should  be  thought  necessary  for  the  protection  of  the  said  settled 
estates  or  any  part  thereof  in  consequence  of  the  works  of  any  such 
Company  or  the  purposes  thereof,  and  that  the  receipt  of  the 
trustees  should  be  a  good  and  sufficient  discharge  for  all  monies 
payable  in  consequence  of  such  arrangements  with  Canal  Hallway 
or  other  Companies,  or  projected  Companies  as  aforesaid.  And 
the  settlement  contained  a  power  of  '''sale  and  exchange  in  the  [  •26  ] 
usual  form,  and  a  declaration  that  the  monies  to  be  received  in 
consequence  of  arrangements  with  Companies  and  which  might 
arise  upon  any  sale  made  under  the  power  should  be  applied  by  tlie 
trustees  in  the  purchase  of  other  lands,  to  be  held  upon  the  same 
trusts  as  the  settled  estates. 

The  South  Wales  Railway  Company  having  power  under  their 
Act  to  take  the  lands  comprised  in  the  settlement,  the  late  Sir 
C.  Morgan,  in  December,  1845,  instructed  his  solicitor  to  negotiate 
with  them,  intending,  as  was  alleged,  with  the  concurrence  of  the 
plaintiff,  to  convey  to  the  Company  such  part  of  the  lands  as  they 
might  require,  by  means  of  the  exercise  of  the  joint  power  of 
appointment  contained  in  the  settlement.    In  March,  1846,  the 
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Morgan  Company  gave  the  usual  notice  to  take  part  of  the  settled  lands, 
MiLMAN.*  aiid  thereupon  Mr.  T.  S.  WooUey,  a  surveyor  appointed  for  that 
purpose  by  the  late  Sir  C.  Morgan  and  the  plaintiff,  valued  these 
lands  at  8,000^. 

While  this  valuation  was  being  made  the  late  Sir  G.  Morgan's 
solicitor  wrote  to  the  solicitors  of  the  Company  the  following  letter, 
dated  the  16th  April,  1846 :  "  The  surveyor  of  Sir  Charles  and  the 
Company  are  now  arranging  as  to  the  value,  &c.,  and  as  the 
purchase-money  is  to  be  either  paid  or  deposited  before  possession 
is  taken,  I  should  wish  to  have  an  arrangement  entered  into  in 
regard  to  the  title  which  the  Company  will  require  to  be  shown. 
The  title  of  Sir  Charles  Morgan  to  the  estates  in  Monmouth  and 
Glamorgan,  through  parts  of  which  the  above  railway  passes, 
stands  thus :  By  a  settlement  executed  in  November,  1844,  those 
estates  were  under  the  powers  of  a  former  settlement,  executed 
in  1814,  appointed,  subject  to  the  family  and  other  charges  thereon, 
to  the  following  uses,  viz.  to  such  uses  as  Sir  Charles  and  Mr. 
[  •27  ]  Morgan  should  by  deed  jointly  ^appoint,  and  in  default  of  and 
until  appointment,  to  the  use  of  Sir  Charles  for  life,  with  remainders 
to  Mr.  Morgan  and  his  sons  for  their  respective  lives,  with  remainders 
over  to  their  issue  in  tail,  so  that  under  the  last  settlement  Sir 
Charles  and  Mr.  Morgan  can  appoint  any  of  the  lands  required  by 
the  Company,  as  absolute  owners  of  the  fee.  The  estates  in  the 
above  counties,  above  the  family  and  other  charges,  are  of  great 
value,  and  I  hope,  therefore,  that  there  will  be  no  objection  to 
Sir  Charles  and  Mr.  Morgan  receiving  the  purchase-money,  without 
it  being  requisite  to  obtain  the  consent  of  any  mortgagee  thereto. 
I  shall  be  obliged  by  hearing  from  you  as  soon  as  possible  what 
course  you  will  adopt,  as  I  shall  then  know  what  abstract  of  title  to 
prepare." 

The  Company  declined  to  give  the  8,000Z.,  the  amount  of  Mr. 
WooUey's  valuation,  but  offered  7,500Z.  As  however  they  wanted 
possession  of  the  land,  the  following  agreement  in  writing,  signed 
by  Sir  C.  Morgan's  solicitor  and  by  the  secretary  of  the  Company, 
was  entered  into  on  the  80th  July,  1846 :  "  Sir  Charles  Morgan, 
Baronet,  and  South  Wales  Kailway  Company. — Memorandum. — 
The  amount  claimed  by  Sir  Charles  Morgan  (8,000Z.)  for  and  in 
respect  of  the  26a.  Or.  6p.  of  land  required  by  the  Company  in  the 
parishes  of  Christchurch,  Saint  Wollos,  Bassaleg,  and  St.  Bride's, 
in  the  county  of  Monmouth,  to  be  deposited  in  the  Bank  of  Messrs. 
Glynn,  in  the  joint  names  of  John   Burley,  Esq.,  and   Charles 
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Russell,  Esq.,  M.P.,  as  security  for,  and  until  the  payment  by  the       Moboam 
Company  of  the  sum  which  shall  be  awarded  or  agreed  upon.     On      milmak. 
this  deposit  being  made,  possession  to  be  given  to  the  Company  of 
the  land,  the  Company  paying  interest  at  the  rate  of  4/.  per  cent, 
on  the  sum  to  be  so  awarded  or  agreed  upon  from  the  time  of  such 
possession :  the  Company  within  one  month  from  such  possession 
to  proceed  without  any  *delay  to  get  the  amount  of  compensation        [  "^^  ] 
settled  either  by  arbitration  or  a  jury,  as  Sir  Charles  Morgan  shall 
choose."     The  Company  accordingly  deposited  8,000/.,   and  took 
possession  of  the  lands. 

Subsequently  the  Company  became  desirous  to  take  a  further 
I)ortion  of  the  lands  included  in  the  settlement,  and  these  were 
valued  by  Mr.  Woolley  at  7,500/.,  making,  together  with  the  8,000/., 
a  total  sum  of  15,500/.,  which  the  late  Sir  C.  Morgan  asked  from 
the  Company.  To  this  demand  the  Company  refused  to  accede,  and 
pending  the  negotiations  on  the  subject  Sir  C.  Morgan's  solicitor 
wrote  to  the  secretary  of  the  Company  the  following  letter,  dated  the 
2ith  September,  1846 :  ''  Will  you  have  the  kindness  to  inform  me 
whether  the  directors  have  any  objection  to  pay  over  to  Sir  Charles 
and  Mr.  Morgan  a  portion  of  the  purchase-money  for  their  use :  all 
parties  interested  in  the  estate  will  concur  in  this  arrangement. 
The  8,000/.  deposited  is  the  amount  I  now  require  for  Sir  Charles. 
The  sum  claimed  by  Mr.  Woolley  for  the  other  lands  will  be 
deposited  by  the  directors  in  the  usual  way,  after  which  the  total 
amount  of  the  compensation  can  be  decided  upon,  either  by  reference 
or  a  jury." 

To  this  letter  the  following  reply  was  sent  by  the  secretary  of 
the  Company,  dated  the  25th  September,  1846 :  ''It  will  be  better  to 
let  the  8,000/.  already  deposited  stand  as  it  is,  but  on  any  day  from 
Monday  28th  instant  inclusive  that  you  will  be  good  enough  to 
bring  me  a  receipt  from  Sir  Charles  and  Mr.  Morgan  for  7,500/., 
the  balance  of  the  15,500/.  claimed  by  Sir  Charles,  I  shall  be  happy 
to  hand  you  a  cheque  for  the  amoant,  on  account  of  the  whole 
payment  to  be  made  for  Sir  Charles's  land  as  may  be  determined 
hereafter.  Will  you  be  good  enough  to  let  me  know  when  I  may 
expect  you  here  with  the  receipt?" 

In  consequence  of  this  correspondence,  the  Company,  on  the  80th        [  29  ] 
September,  1846,  paid  to  Sir   C.  Morgan's  solicitor  7,500/.,  and 
received  the  following  receipt,  signed  by  Sir  C.  Morgan  and  the 
plaintiff:  "  30th  September,  1846. — ^Received  this  day  of  the  South 
Wales  liailway  Company  the  sum  of  7,500/.  on  account  of  the 
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MoBQAK  compensation  money  to  be  ultimately  fixed  and  to  be  paid  by  the 
MiLMAx.  Baid  Company  in  respect  of  the  lands  part  of  our  estates  required  for 
the  South  Wales  Railway.*'  The  7,500L  was  paid  to  the  account  of 
Sir  C.  Morgan  with  his  bankers.  The  abstracts  of  title  to  the  lands 
comprised  in  the  settlement  were  delivered  to  the  solicitors  of  the 
Company,  but  before  any  conveyance  was  executed  Sir  C.  Morgan 
died,  on  the  5th  December,  1846,  having  appointed  tbe  plaintiff  his 
executor,  who  duly  proved  his  will  accordingly. 

The  Company  subsequently  negotiated  with  the  plaintiff  for  the 
purchase  of  a  further  portion  of  the  lands  comprised  in  the  settle- 
ment, and  arranged  to  pay  20,000^.  for  the  whole  of  the  lands  thus 
taken  by  them,  of  which  15,866{.  Bs,  was  attributable  to  the  lands 
taken  before  Sir  C.  Morgan's  death,  and  4,6332.  Ws.  to  those  taken 
subsequently. 

The  Company  having  approved  of  the  title,  the  points  remaining 
to  be  settled  were  the  form  of  the  conveyance  and  the  mode  in 
which  the  purchase-money  was  to  be  apportioned.  To  determine 
these  questions  the  plaintiff  filed  his  bill  against  the  trustees  and 
the  parties  entitled  under  the  settlement,  and  the  Bailway  Com- 
pany, stating  the  facts  above  mentioned,  and  that  by  reason  of  the 
death  of  Sir  C.  Morgan  it  became  impossible  to  carry  into  effect 
the  intended  execution  of  the  joint  power  of  appointment,  but  that 
tbe  same  ought  so  far  as  regarded  the  lands  taken  previously  to 
[  *jK)  ]  the  death  of  Sir  C.  Morgan  *to  be  treated  and  considered  as  having 
been  conclusively  agreed  to  be  executed ;  that  the  trustees  of  the 
settlement  ought  to  be  directed  to  concur  with  the  plaintiff  in  the 
conveyance  to  the  Company  of  the  said  lands;  and  that  the 
purchase-money  for  the  same  ought  to  be  paid  to  the  plaintiff,  as 
the  executor  of  Sir  Charles  Morgan,  the  plaintiff  for  such  purpose 
waiving  any  right  he  might  have  to  any  of  such  purchase-monies 
in  his  individual  character.  The  bill  prayed  a  declaration  and 
direction  accordingly. 

The  point  on  the  other  side  submitted  for  the  decision  of  the 
Court  was,  that  the  joint  power  of  appointment  had  never  been 
completely  exercised,  and  could  not  then  be  exercised,  and  that  the 
whole  of  the  purchase-money  ought  to  be  paid  to  the  trustees  of  the 
settlement;  and  that  the  plaintiff,  as  the  executor  of  Sir  Charles 
Morgan,  ought  to  repay  to  them  the  sum  of  7,6002.  received  from 
the  Bailway  Company  as  hereinbefore  stated. 

The  case  came  on  before  the  Vice-Chancellor  Sir  George  Turner 
in  July  and  August,  1862;  and  on  the  12th  November,  1852, 


TOi..  xcvrn.l       1858.    CH.    8  D.  M.  .V  G.  30—82.  21 

his  Honour  made  an  order  declaring  that  the  parties  entitled  in  Moboan 
remainder  under  the  indenture  of  settlement  were  not  bound  by  uilmak. 
the  contracts  in  the  plaintiff's  bill  mentioned;  and,  it  appearing 
beneficial  to  the  parties  entitled  that  the  offer  of  the  Bailway  Com- 
pany should  be  accepted,  ordering  that  the  plaintiff  should  pay  the 
sum  of  7,500/.  to  the  trustees,  this  sum  to  be  held  by  them  on  the 
trusts  of  the  settlement  together  with  what  remained  due  from  the 
Railway  Company,  and  ordering  the  trustees  to  convey  to  the 
Company,  the  costs  of  all  parties  to  be  taxed  and  paid  by  the  trus- 
tees out  of  the  sums  thus  directed  to  be  paid  to  them.  From  this 
order  the  plaintiff  now  appealed. 

Mr.  RoU,  Mr.  Elmsleyy  and  Mr.  WooUey,  for  the  plaintiff,  and        [  ^i  ] 
in  support  of  the  appeal : 

We  contend  that  these  lands  were  duly  sold  in  exercise  of  the 
joint  power  contained  in  the  deed  of  settlement,  and  that,  accord- 
ingly, the  money  belongs  to  the  plaintiff,  as  claimed  by  his  bill ; 
and  that  there  was,  in  equity,  an  execution  of  the  power  in  the  life- 
time of  Sir  C.  Morgan.  The  basis  of  the  plaintiff's  case  is,  that 
there  was  a  binding  contract  for  sale,  between  Sir  C.  Morgan  and 
the  plaintiff  on  the  one  hand,  and  the  Railway  Company  on  the 
other,  the  price  being  to  be  ascertained  either  by  arbitration  or  a 
jury,  as  mentioned  in  the  letter  of  the  24th  September,  1846. 

(The  Lord  Justice  Knight  Bbuce  here  referred  to  Bluruiell  v. 
Brettargh  (i),  and  Gourlay  v.  The  Duke  of  Somerset  (2),  as  to  the  effect 
which  the  circumstance  of  the  arbitrators  not  having  been  appointed 
would  have  on  the  interference  of  the  Court,  in  the  case  of  a  sale 
of  property,  the  price  of  which  was  to  be  settled  by  arbitration.) 

In  the  present  instance,  the  question  of  who  was  to  select  which  of 
the  two  modes  of  getting  the  value  settled  was  to  be  adopted,  was 
determined  by  the  nature  of  the  transaction  :  it  was  clearly  the 
right  of  the  vendors  to  do  this,  and  no  practical  difficulty  arises 
from  the  circumstance  of  the  death  of  one  of  the  parties.  It  is 
submitted  also,  that  there  has  been  a  part  performance,  and  there- 
fore, even  treating  it  as  a  parol  contract,  the  Court  would  enforce 
it,  and  if  either  party  refused  to  take  the  necessary  steps  to  com- 
plete it,  by  naming  an  arbitrator,  &c.,  the  Court  would  do  it  for 
him:  Gregm^  *v.  Mighell  (3),  Morse  v.  Merest  (4).     It  may  be  said,        [  '32  J 

(1)17    Ves.    232,    which    followed  (2)  13  R.  B.  234  (19  Ves.  429). 

MUnf  V.  Gertj,  9  B.  B.  307  (14  Ves.  (3)  11  B.  B.  207  (18  Ves.  328). 

400).  (4)  22  B.  B.  220  (6  Madd.  26). 
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MoRGAK  on  the  other  side,  that  part  performance  cannot  be  alleged  against 
MiLMAN.  the  remaindermen  in  reference  to  the  execution  of  the  power, 
because  there  can  be  no  fraud  on  the  part  of  the  remaindermen. 
The  question,  however,  is  not  by  whom  fraud  may  be  committed ; 
but  the  Company  may  say,  that  unless  the  execution  of  the  power 
is  upheld  against  the  remaindermen,  there  will,  as  regards  them, 
be  a  fraud  by  the  donees  of  the  power ;  and  a  parol  agreement 
partly  performed  will  bind  a  remainderman :  Blore  v.  Sutton  (i), 
Doicell  V.  Dew  (2),  Campbell  v.  Leach  (z).  Where  the  written 
instrument  does  not  contain  the  full  contract,  but  only  affords 
evidence  of  what  it  was,  part  performance  is  a  most  material 
ingredient  in  the  case  :  Saund^rson  v.  Jackson  (4). 

Mr.  Glasse  and  Mr.  MUman  appeared  for  the  trustees  of  the 
settlement  and  the  parties  entitled  in  remainder ;  and 

Mr.  Osboime  was  for  the  Railway  Company ;  but  they  were  not 
called  on  by  the  Court. 

The  Lord  Chancellor: 

The  case  has  been  very  fully  and  ably  argued ;  and  I  think  we 
are  so  entirely  in  possession  of  all  the  bearings  of  it,  that  we  need 
not  call  on  the  other  side  to  be  heard.  None  of  us  have  any  doubt 
that  the  decision  below  was  perfectly  correct. 

The  equity  here  sought  to  be  enforced  is  one  by  which  the  Court 
is  called  upon  to  aid  the  defective  execution  of  a  power  against  the 
parties  entitled  in  default  of  that  execution.  It  is  unnecessary  to 
L  •3-'^ )  say  that  that  is  a  Jurisdiction  *which  the  Court  does  exercise  in 
many  cases  which  are  well  ascertained,  and,  amongst  others,  in 
favour  of  purchasers  for  value.  There  must  however  have  been,  in 
order  to  entitle  the  Court  to  interfere,  an  execution  or  an  intended 
execution  of  the  power,  though  defective.  One  question  which  is  of 
great  nicety  and  importance  is  this,  whether  in  the  case  of  a  parol 
contract  evidenced  or  at  least  supported  by  subsequent  acts,  but  the 
only  execution  of  which  is  to  be  deduced  from  the  conduct  of  the 
parties,  though  the  Court  would  interfere  in  favour  of  a  purchaser 
against  an  owner  in  fee,  it  would  also  interfere  against  a  party 
entitled  in  remainder.  I  do  not  think  it  necessary  to  give  any 
distinct  opinion  upon  that  subject :  indeed,  if  it  had  been  necessary, 

(1)  17  B.  R.  74  (3  Mer.  237).  (3)  Amb.  740. 

(2)  57  R.  R.  363  (1  Y.  &  C.  C.  C.  (4)  5  R.  R.  580  (2  Bos.  &  P.  238). 
345). 
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I  should  have  re(]uired  further  time  to  look  into  the  authorities ;  Morgan 
but  I  must  say,  that  merely  looking  at  them  in  a  cursory  way  milmah. 
according  to  my  recollection,  I  think  there  is  a  great  deal  of  force 
in  the  doubt  (to  put  it  no  stronger)  which  has  on  several  occasions 
been  expressed  upon  the  point,  because  when  the  principle  upon 
which  the  Court  interferes  in  such  cases  is  considered,  namely, 
that  it  would  be  a  fraud  on  the  part  of  the  person  who  might  insist 
upon  the  Statute  of  Frauds  to  insist  upon  it,  I  think  it  is  extremely 
doubtful  whether  that  principle  is  applicable  to  the  case  of 
enforcing  such  a  parol  contract  against  remaindermen.  However, 
I  do  not  think,  for  the  reasons  I  will  now  proceed  to  state,  that  it 
is  necessary  to  decide  that  point. 

The  ground  upon  which  I  proceed  here  is  this,  that  there  has 
been  no  contract  at  all  proved,  either  written  or  parol :  by  no  con- 
tract I  mean  no  complete  contract  the  terms  of  which  had  ever  been 
ascertained.  No  doubt  it  had  been  ascertained  that  certain  lands 
which  the  Company  wanted  for  the  purpose  of  their  railway,  and 
all  of  *  which  they  were  entitled  to  take,  would  be  wanted,  and  [  •sa  ] 
would  be  taken.  All  that  remained,  therefore,  to  be  ascertained 
was  that  which  alone  had  been  left  in  doubt,  namely,  the  sum  of 
money  to  be  paid  for  them.  In  order  to  ascertain  that  sum,  pre- 
suming the  lands  themselves  to  be  sufficiently  ascertained,  we  have 
to  refer  back  to  the  original  agreement,  which  states  that  the 
Company,  within  one  month  (that  is,  within  a  month  after  they 
first  took  possession),  are  to  proceed  without  any  delay  to  get  the 
amount  of  compensation  settled,  either  by  arbitration  or  a  jury  as 
Sir  Charles  Morgan  shall  choose.  Sir  Charles  Morgan,  however, 
never  made  his  election  either  for  one  or  other  of  those  modes  of 
proceeding,  and  therefore  it  is  quite  clear  that  the  only  point 
remaining  in  doubt,  namely,  the  amount  of  the  purchase-money, 
never  was  ascertained  by  either  of  the  modes  which  were  pointed 
out.  It  has  been  suggested  that  that  was  immaterial ;  that  the  Court 
may  ascertain  it,  or  that  some  other  step  may  be  taken  different 
from  that  which  the  parties  stipulated  as  the  mode  of  ascertaining 
what  the  amount  of  the  purchase-money  should  be.  I  confess  that 
upon  principle,  as  well  as  upon  authority,  the  Court  cannot  here, 
as  it  appears  to  me,  take  upon  itself  to  do  that :  if,  indeed,  there 
had  been  an  agreement  that  the  price  should  be  that  which  was  to  be 
ascertained  upon  a  fair  valuation,  then  the  Court  might  interfere. 

The  cases  of  MUnes  v.  Oeiyii),  BlundeU  v.  Brettargh  (2)^  and 
(1)  9  B.  B.  307  (14  Ves.  400).  (2)  17  Ves.  232. 
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HoBOAw  Oourlay  v.  The  Duke  of  Somerset  (i),  enunciate  the  proposition  in 
MiLMAH.  the  strongest  language,  that  where  the  parties  have  stipulated 
that  the  price  shall  he  ascertained  hy  arbitration, — in  Blnndell  v. 
[  •ss  ]  Brettargh  *it  was  by  a  particular  arbitrator,  in  Mibien  v.  Geiy  it 
was  not  by  a  particular  arbitrator  but  by  arbitration  generally, — that 
in  such  case,  if  the  arbitration  does  not  proceed,  and  the  price  is 
not  ascertained  according  to  the  mode  in  which  the  parties  have 
stipulated,  this  Court  has  no  right  to  make  a  different  contract  from 
that  which  the  parties  have  entered  into,  and  ascertain  it  for  them 
in  some  different  mode.  That  being  so,  it  appears  to  me  to  put  an 
end  to  this  case,  because  the  stipulation  was  that  the  price,  putting 
it  in  the  most  favourable  way  for  the  plaintiff,  should  be  ascertained 
by  arbitration,  the  arbitrator  being  to  proceed  in  a  particular  mode. 
The  arbitrator  was  not  named  in  the  lifetime  of  one  of  the  parties 
during  whose  lives  the  contract  must  have  been  enforced,  and 
no  steps  were  taken  to  ascertain  that,  without  ascertaining  which 
no  contract  could  be  made  available. 

There  is  another  difficulty  which  strikes  my  mind  (I  do  not 
know  whether  it  strikes  the  other  members  of  the  Court  with  equal 
force)  as  being  extremely  strong.  The  price  was  to  be  ascertained 
either  by  arbitration  or  by  a  jury,  that  is,  by  a  jury  under  the 
Lands  Clauses  Consolidation  Act:  it  was  to  be  ascertained  by  con- 
tract, that  is  by  arbitration,  or  by  a  proceeding  in  invitos,  that  is 
by  a  jury :  the  jury  was  the  machinery  which  was  in  the  hands 
and  under  the  sole  control  of  the  Company,  and  they  might  insist 
upon  having  the  price  thus  ascertained,  quite  independent  of  the  con- 
tract on  the  part  of  Sir  Charles  Morgan  and  his  son.  The  agree- 
ment therefore  came  to  this :  The  vendors  say  to  the  Company,  you 
shall  have  the  land  (that,  however,  was  nothing,  for  the  Company 
were  entitled  to  take  the  land,  and  had  only  to  point  out  what  part 
they  wanted) ;  if  we  can  settle  the  price  by  contract  or  by  arrange- 
[  •se  J  ment,  we  will  do  so,  if  not,  you  must  proceed  by  the  ♦mode  in 
which  the  Legislature  has  authorized  you  to  act.  That  being  so,  we 
are  brought  to  a  consideration  which  seems  to  me  extremely  impor- 
tant in  this  case ;  the  purchasers  here  are  not  in  the  predicament 
which  alone  renders  the  interference  of  this  Court  important  in  aid 
of  the  defective  execution  of  a  power.  The  Court  interferes  because 
it  is  unjust  on  a  purchaser  not  to  give  him  the  benefit  of  his  con- 
tract, but  here  it  is  perfectly  indifferent  to  the  Company  whether 
the  Court  interferes  or  not.  The  Company  are  certainly  entitled  to  the 

(1)  13  R.  R.  234  (19  Vns.  429). 


▼OT^  xcvm.l       1853.     CH.     B  D.  M.  *  G.  36—87.  25 

land  ;  they  are  certainly  entitled  to  it  by  one  of  the  alternative  modes  Mokoan 
fixed  for  ascertaining  the  value,  though  not  entitled  to  insist  on  the  milman. 
other  mode.  It  therefore  seems  to  me,  even  if  there  had  been  much 
more  amounting  to  a  contract  than  I  can  discover  upon  the  face  of 
the  evidence  of  what  took  place,  that  we  should  be  going  considerably 
farther  than  any  case  has  gone,  if  we  were  to  say  that,  under  these 
circumstances,  the  parties  who  have  the  power  of  defeating  those  in 
remainder  shall  be  allowed  to  do  so,  not  for  the  benefit  of  the  pur- 
chaser, but  for  the  benefit  of  themselves,  in  contradiction  to  the 
interests  of  those  whose  rights  the  exercise  of  the  power  was  to  defeat. 
I  am  of  opinion,  therefore,  that  the  decision  of  Lord  Justice 
Turner,  then  Vice-Chancellor,  was  perfectly  correct,  and  that  this 
appeal  must  be  dismissed. 

The  Lord  Justice  Enight  Bruoe: 

It  is  essential  to  the  success  of  the  plaintiff  on  this  appeal  to 
show  that  a  binding  and  enforceable  contract — a  contract,  at  least,  in 
equity  binding  and  in  equity  enforceable — was  made  between  himself 
and  his  deceased  father  on  one  side,  and  the  Railway  Company  on  the 
other ;  whether  necessarily  a  written  agreement  I  decline  saying, 
for  the  evidence  is  very  far  from  satisfying  me  that  there  was  any 
contract,  except  indeed  a  contract  *formed  only  by  the  Railway  t  *87  ] 
Acts,  an  exception  which  eubstantially  for  every  present  purpose  is 
no  exception  at  all. 

As  to  a  portion  of  the  lands  in  question,  neither  was  any  price 
fixed,  nor,  according  to  my  view  of  the  evidence,  was  any  mode  of 
fixing  it  provided  in  any  sense ;  and  with  regard  to  the  expression 
"  arbitration  or  a  jury,"  the  present  case  falls  far  short  of  Gregory 
V.  MigheU{i).  Had  the  Railway  Company  filed  a  bill  during  the 
late  Sir  C.  Morgan's  lifetime,  against  him  and  the  present  plain- 
tiff for  specific  performance,  and  they  had  resisted  a  decree  and 
required  the  bill  to  be  dismissed,  could  a  decree  have  been  made 
against  both  on  the  footing  of  a  contract  either  written  or  in  part 
performed?  I  am  of  opinion,  certainly  not;  for,  as  I  view  the 
matter,  it  is  wholly  uncertain  what  the  words  "  arbitration  or  a 
jury"  meant.  If  they  should  be  construed  as  explained  by  the 
Railway  Acts,  then  it  would  have  been  in  the  power,  I  suppose,  of 
the  Railway  Company,  in  case  of  default  on  the  vendors'  part,  to 
appoint  an  arbitrator  for  them.  Did  they  intend  this  ?  I  conceive 
not.  And  what  j ury  ?  How  to  be  obtained,  or  chosen,  or  appoin  ted , 
(1)  11  B.  R.  207  (18  Ves.  328). 


26 


1853.    CH.    3  D.  M.  &  G.  37. 


[B.B. 


MoBGAK      or  regulated  ?     The  words  are,  I  repeat,  to  my  mind  inexplicable. 
MiLHAK.      I  ani  sorry  to  say  that  I  think  the  decree  right,  and  probably  not 

alone  upon  the  ground  that  I  have  mentioned,  though  I  consider 

that  ground  sufficient. 

The  Lord  Justice  Tubnbr: 

I  have  carefully  reconsidered  this  case,  and  entirely  concur  in  the 
judgment  which  has  been  given. 

The  appeal  was  accordingly  dismissed  without  costs,  except  as  to 
the  Railway  Company,  whose  costs  were  paid  by  the  plainti£f. 


1853. 
Feb,  16 


BAILLIE  V.  JACKSON. 

(3  D.  M.  &  G.  38,  39 ;  S.  C.  17  Jur.  170  ;  1  W.  B,  186.) 

Under  the  22nd  section  of  15  &  16  Yict.  c.  86,  the  signature  of  the 
registrar  of  deeds  to  a  certificate  of  the  registration  of  a  deed  in  a  place 
abroad  under  English  dominion  requires  verification  unless  the  registrar 
is  a  person  authorized  to  administer  oaths  at  that  place. 

[See  now  Order  XXXYIII.,  r.  6,  which  does  not  dispense  with  the  verification 
of  signature  in  such  a  case.] 


1853. 
Ffth,  16. 


BATEMAN  v.  COOK. 

(3  D.  M.  &  a.  39.) 
Sect.  22  of  15  &  16  Yict.  c.  86,  was  retrospective  in  its  operation. 
[This  section  is  now  replaced  by  Order  XXXYIII.,  r.  6.] 


1853. 

July  20,  27, 

30. 

Lord 

CRANWOBTHy 
L.C. 

Knight 

Bruce, 

Turner, 

L.JJ. 

[40] 


EDWARDS  V.  TTJCK. 

(3  D.  M.  &  O.  40—73 ;  S.  0.  23  L.  J.  Ch.  204  ;  17  Jur.  921 ;  1  W.  R  521.) 

W.  0.  devised  and  bequeathed  all  his  real  and  personal  estates  to  trustees, 
upon  trust,  as  to  certain  parts  thereof,  to  pay  the  rents  and  profits  to  his 
granddaughter  F.  E.  for  life,  and  after  her  death  to  sell  the  same  and  divide 
the  proceeds  among  her  children  on  their  respectively  attaining  twenty-one, 
with  remainder  to  the  children  of  his  nephew  C.  W.  0.  in  like  manner  as  he 
had  bequeathed  unto  them  the  moiety  of  the  residue  of  his  estate  and  effects: 
the  testator  then  empowered  his  trustees  to  sell  and  convert  into  money  the 
residue  of  his  real  and  personal  estate ;  and,  subject  to  the  payment  of  his 
debts  and  legacies,  he  directed  them  to  invest  the  proceeds  and  accumulate 
the  income,  and  to  divide  the  principal  and  accumulation  into  two  equal 
parts,  and  to  pay  or  transfer  one  of  such  parts  unto  and  amongst  the 
children  of  his  granddaughter  F.  E.,  and  the  remaining  part  among  the 
children  of  his  nephew  C.  W.  C. :  and  the  testator  directed  that  the  share 
of  each  child  of  F.  E.  and  C.  W.  0.  respectively  should  be  a  vested  interest, 
as  to  sons  at  twenty-one  or  earlier  death  leaving  issue,  and  as  to  daughters 
at  twenty-one  or  marriage ;  and  that  if  any  such  child  died  without  having 
attained  a  vested  interest,  the  share  of  such  child  should  accrue  to  the 
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survivors  of  the  said  chjldren ;  and  that  if  there  should  not  be  any  child  of 
C.  W.  0.  and  of  F.  E.  or  of  either  of  them,  or,  being  such,  if  all  such 
children  should  die  without  having  attained  any  vested  interest,  the  trust 
property  should  be  held  in  trust  for  the  testator's  heir  and  next  of  kin 
according  to  the  natures  thereof :  the  testator  died  in  1826;  and  in  1847 
the  granddaughter,  F.  E.,  having  never  been  married,  and  being  between 
fifty  and  sixty  years  of  age,  instituted  a  suit  for  the  opinion  of  the  Court  as 
to  the  disposition  of  the  accumulation  of  the  moiety  of  the  residue  left  to 
her  children :  Held,  that  the  direction  for  accumulation  was  void  beyond 
the  period  of  twenty-one  years  from  the  testator's  death,  and  that  the 
aubeequent  accumulations  were  undisposed  of  by  the  will,  and  went, 
according  to  the  nature  of  the  property,  to  the  testator's  heir-at-law  and 
next  of  kin. 

Held,  also,  that  a  direction  to  accumulate  residue  for  the  benefit  of  an 
infant  is  not  a  provision  for  raising  a  portion  for  that  child  within  the 
meaning  of  the  second  section  of  the  Thellusson  Act  (1). 

Held,  per  L.  J.  Turneb,  that  the  accruer  clauses  in  the  trusts  of  the 
residue  must  be  construed  distributively,  and  could  only  operate  between 
members  of  the  same  family,  so  that,  on  the  death  of  F.  E.  without  being 
married,  the  moiety  limited  upon  trusts  for  her  children  would  devolve 
upon  the  testator's  heir  and  next  of  kin,  and  not  upon  the  children  of 

a  w.  c. 

Held,  also,  per  L.  J.  Tubkeb,  that  in  this  view  the  question  as  to  the 
oonstruction  of  the  statute  was  immaterial,  for  that,  if  the  statute  applied, 
as  the  income  could  not  abide  the  event  of  F.  E.  having  or  not  having  a 
child,  but  must  be  received  according  to  the  statute  by  the  person  who 
would  be  entitled,  if  there  was  no  trust  for  accumulation,  the  heir-at-law 
and  next  of  kin  would  take ;  and  if  the  statute  did  not  apply,  they  took 
under  the  will  a  vested  interest  in  the  accumulations,  subject  only  to  be 
divested  upon  an  event  which  (having  regard  to  the  age  of  F.  E.)  was 
impossible ;  and  so  in  either  case  were  entitled  to  present  payment. 

WiiiLiAM  Chapman,  by  his  will,  dated  the  2lBt  October,  1826, 
after  directing  the  payment  of  his  debts  and  funeral  expenses  and 
the  charges  of  proving  his  will,  and  after  giving  unto  his  grand- 
daughter Frances  Edwards  and  other  persons  certain  specific 
legacies,  *gave  devised  and  bequeathed  unto  George  Priest,  William 
Tuck,  and  George  Yeatherd,  their  heirs  executors  administrators 
and  assigns,  certain  freehold  copyhold  and  leasehold  premises 
specifically  described,  certain  furniture  books  and  pictures  which 
he  desired  should  go  as  heir-looms,  a  share  in  the  Stroud 
Water  Navigation,  and  four  shares  in  the  Auction  Mart,  and 
also  all  monies  standing  in  his  name  in  the  public  funds,  monies 
due  upon  securities  or  otherwise,  rents  and  dividends  which  should 
be  due  or  accruing  due  at  the  time  of  his  decease,  and  all  the  rest 
residue  and  remainder  of  his  estate  and  effects  both  real  and  per- 
sonal or  of  what  nature  or  kind  soever  and  wheresoever  the  same 
might  be  and  not  otherwise  specifically  disposed  of  by  his  will,  and 


Edwabds 

V, 

Tuck. 


[•41] 


(1)  MathewB  ▼  Kthle  (1868),  L.  R.  3  Ch,  691,  37  T^  J.  Ch.  657,  19  L,  T.  243,  246. 
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Edwabds  all  his  estate  and  interest  therein  with  all  and  every  the  rights 
Tdck.  members  and  appurtenances  thereto  belonging,  to  hold  the  same 
upon  the  trusts  and  for  the  intents  and  purposes  and  with  under 
and  subject  to  the  powers  provisoes  declarations  and  agreements 
thereinafter  expressed  and  contained  of  and  concerning  the  same, 
upon  trust,  as  to  a  certain  dwelling-house  and  premises  and  cottage 
therein  described,  to  let  the  same  either  from  year  to  year  or  for  a 
term  of  years  or  in  case  they  should  not  be  able  to  let  the  same  to 
their  satisfaction  within  twelve  months  after  his  decease  then  to 
proceed  to  sell  the  same,  and  as  to  and  concerning  his  freehold 
[  •42  ]  messuage  or  tenement  at  Stratford,  his  freehold  *messuage  or 
tenement  in  Fenchurch  Street,  and  his  copyhold  messuage  or 
tenement  and  premises  at  Paradise  Bow,  Snaresbrook,  upon  trust 
from  time  to  time  during  the  life  of  his  said  granddaughter  Frances 
Edwards  to  let  the  same  for  such  term  of  years  at  such  yearly  rents 
and  in  such  way  as  they  should  from  time  to  time  think  proper, 
and  pay  the  rents  issues  and  profits  unto  his  said  granddaughter 
for  her  separate  use  for  her  life,  and  from  and  after  her  decease 
then  upon  further  trust  to  sell  and  dispose  of  the  said  three  mes- 
suages and  to  divide  the  proceeds  arising  from  such  sale  equally 
between  and  amongst  all  and  every  the  child  or  children  of  his  said 
granddaughter  if  more  than  one  in  equal  shares  as  tenants  in 
common  upon  their  respectively  attaining  the  age  of  twenty-one 
years,  and  if  only  one  then  to  pay  the  whole  to  such  one  his  or 
her  executors  administrators  or  assigns,  and  in  case  there  should 
not  be  any  child  or  children  of  his  eaid  granddaughter  or  being 
such  if  all  such  children  should  die  without  having  attained  a 
vested  interest  therein,  then  the  testator  directed  that  the  trustees 
should  stand  possessed  thereof  upon  trust  for  the  benefit  of  the 
child  or  children  of  his  said  nephew  Charles  William  Chapman  in 
like  manner  as  he  had  thereinafter  bequeathed  unto  them  a  moiety 
of  the  residue  of  his  estate  and  effects,  and  as  to  and  concerning  all 
other  his  freehold,  copyhold  and  leasehold  estates  thereinbefore 
devised  and  bequeathed,  not  including  his  said  three  last-mentioned 
messuages  or  tenements  nor  the  dwelling-house  and  premises  and 
cottage  before  mentioned,  upon  trust  that  his  trustees  should  from 
time  to  time  and  at  all  times  thereafter  let  the  same  either  from 
year  to  year  or  for  a  term  of  years  or  at  their  discretion  sell  the 
same,  and  as  to  and  concerning  all  and  every  his  personal  estate 
and  effects  upon  trust  that  the  trustees  should  get  in  the  same 
[  MS  ]       and  convert  the  same  iijto  *money,  except  the  furniture  &c.  before 
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directed  to  be  held  and  enjoyed  as  heir-looms.  And  the  testator  Edwards 
directed  that  his  trustees  should  out  of  the  first  monies  which  should  tuck. 
be  received  in  respect  of  the  premises  retain  to  and  satisfy  them- 
selves all  costs  charges  and  expenses  attending  the  execution  of  his 
will,  and  stand  possessed  of  the  rents  of  his  freehold  copyhold  and 
leasehold  estates,  except  of  those  before  specifically  bequeathed,  and 
of  the  monies  to  be  raised  from  the  sale  of  such  parts  as  should 
be  sold,  and  all  his  personal  estate  and  effects  and  the  produce 
and  profits  thereof,  after  the  payment  of  such  costs  charges  and 
expenses  as  aforesaid,  upon  trust  in  the  first  place  to  pay  satisfy 
and  discharge  all  his  funeral  and  testamentary  expenses  and  just 
debto,  and  in  the  next  place  to  pay  and  transfer  as  therein  men- 
tioned the  several  legacies  and  sums  of  money  and  stock  which  the 
testator  then  proceeded  to  bequeath,  among  which  were  a  legacy  of 
2,000/.  to  his  said  granddaughter  Frances  Edwards  and  a  legacy  of 
5U0Z.  to  his  said  nephew.  Charles  William  Chapman,  and  in  the  next 
place  by  and  out  of  the  said  trust  monies  and  premises  to  set  apart 
and  invest  in  their  joint  names  a  sufficient  sum  of  91.  per  cent. 
Bank  Annuities  to  raise  and  produce  the  clear  yearly  sum  of  200/., 
to  be  paid  to  the  testator's  brother  Charles  Chapman  for  his  life, 
and  on  his  death  to  his  wife  Mary  Chapman  in  case  she  should 
survive  him  for  life,  and  after  the  decease  of  the  survivor  of  them 
the  said  Charles  Chapman  and  Mary  his  wife,  then  as  to  the  prin- 
cipal Bank  Annuities  so  to  be  set  apart  and  invested  for  the  purpose 
of  raising  the  said  yearly  sum  of  200/.,  in  trust  for  all  and  every 
the  child  and  children  of  the  testator's  nephew  Charles  William 
Chapman  as  should  be  living  at  the  time  of  the  decease  of  the 
survivor  of  them  the  said  Charles  Chapman  and  Mary  his  wife  if 
more  than  one  in  equal  shares,  and  if  but  one  then  for  such  only 
*child,  the  share  of  such  child  who  should  be  a  son  to  be  paid  or  [  U4  ] 
transferred  to  him  at  his  age  of  twenty-one  years  or  to  his  executors 
or  administrators  if  he  should  die  under  the  age  of  twenty-one 
years  leaving  issue,  and  the  share  of  such  child  being  a  daughter  to 
be  paid  and  transferred  to  her  at  the  age  of  twenty^one  years  or  on 
the  day  of  her  marriage,  whichever  should  first  happen,  in  case 
such  ages  or  days  should  not  arrive  in  the  lifetime  of  them  the  said 
Charles  Chapman  and  Mary  his  wife  or  either  of  them,  but  if  such 
ages  or  days  should  arrive  in  the  lifetime  of  them. or  either  of  them, 
as  soon  as  conveniently  might  be  after  the  decease  of  the  survivor 
of  them,  with  the  interest  dividends  and  produce  thereof  from  the 
time  of  such  decease.    And  the  testator  declared,  that  all  and  every 
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Edwabdb  the  share  and  shares  provided  for  the  said  children  of  the  said  C.  W. 
TuoK.  Chapman  respectively  should  be  considered  as  vested  interests  in 
such  of  them  who,  being  a  son  or  sons  should  live  to  attain  the  age 
of  twenty-one  years  or  die  before  that  age  leaving  issue,  and  being 
a  daughter  should  live  to  attain  that  age  or  be  married.  And  the 
testator  further  declared  that  if  any  such  the  child  or  children  of 
the  said  G.  W.  Chapman  should  depart  this  life  without  having 
attained  a  vested  interest  in  his  or  her  share  of  the  said  Bank 
Annuities,  the  share  of  every  such  child  so  dying  should  accrue  and 
belong  unto  the  survivors  or  survivor  of  the  said  children  if  more 
than  one  in  equal  shares,  and  should  becouie  vested  and  be  paid  or 
transferred  at  such  ages  or  times  and  in  such  manner  as  was  before 
directed  concerning  his  her  or  their  original  share  and  shares 
respectively,  and  that  all  and  every  the  share  and  shares  which 
should  thus  accrue  to  any  such  surviving  child,  in  case  any  such 
surviving  child  should  afterwards  depart  this  life  without  having 
attained  a  vested  interest  in  his  or  her  accruing  share  or  shares, 
[  *45  ]  should  from  time  to  time  be  subject  to  such  and  *the  like  right  of 
accruer  or  survivorship  unto  and  for  the  benefit  of  the  survivors  or 
survivor  of  the  said  children  as  was  declared  concerning  the  original 
share  and  shares  of  such  child  or  children  so  dying  as  aforesaid. 
And  the  testator  further  declared,  that  if  there  should  not  be  any 
child  or  children  of  the  said  Charles  William  Chapman  living  at  the 
time  of  the  decease  of  the  survivor  of  them  the  said  Charles  Chap- 
man and  Mary  his  wife,  or  being  such  if  no  such  child  should  hve 
to  attain  a  vested  interest  in  the  said  Bank  Annuities,  then  and  in 
such  case  the  said  Bank  Annuities  so  to  be  set  apart  and  invested 
or  so  much  thereof  as  should  not  have  been  applied  or  disposed  of 
for  the  purposes  aforesaid  should  from  and  immediately  after  the 
decease  of  the  survivor  of  them  the  said  Charles  Chapman  and 
Mary  his  wife  sink  into  and  become  part  of  his  residuary  estate  and 
effects  thereinafter  disposed  of. 

And  the  testator  then  proceeded  as  follows:  ''And  as  to  and 
concerning  the  residue  or  surplus  of  the  rents  issues  and  profits  of 
my  said  freehold  copyhold  and  leasehold  estates  and  of  the  monies 
to  arise  from  the  sale  of  such  parts  thereof  as  shall  be  sold  as 
aforesaid  and  of  my  said  personal  estate  and  effects  and  the  produce 
thereof  from  timq  to  time  remaining  over  and  above  what  shall  be 
Bufdcient  to  answer  the  several  purposes  aforesaid,  I  will  that  they 
my  said  trustees  and  the  survivors  and  survivor  of  them  and  the 
heirs  executors  and  administrators  of  such  survivor  do  and  shall 
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from  time  to  time  permit  and  suffer  the  same  to  accumulate  for  the     Edward» 

benefit  of  the  several  persons  to  and  in  trust  for  whom  the  said       xd^ck. 

estates  and  premises  are  hereinafter  devised  and  bequeathed,  and  do 

and  shall  for  that  purpose  lay  out  and  invest  the  same  from  time  to 

time  as  and  when  the  same  shall  be  received  in  the  joint  names  of 

them  the  said  trustees  and  of  the  survivors  and  survivor  of  them 

*and  of  the  executors  or  administrators  of  such  survivor  in  some  of       [  *^^  J 

the  public  stocks  or  funds  or  in  Government  or  real  securities  in 

England,  and  do  and  shall  from  time  to  time  receive  and  take  the 

dividends  interest  and  annual  profits  thereof  and  again  place  out 

and  invest  the  same  in  such  or  the  like  stocks  funds  and  securities, 

and  so  from  time  to  time  as  occasion  shall  be  or  require  until  the 

period  of  distribution  hereinafter  mentioned  and  expressed,  and 

with  full  power  for  them  my  said  trustees  and  the  survivors  and 

survivor  of  them  and  the  heirs  executors  and  administrators  of  such 

survivor  from  time  to  time  and  when  and  as  they  think  proper  to 

call  in  alter  and  vary  any  of  the  stocks  funds  or  securities  in  or 

upon  which  my  said  estate  and  effects  or  the  produce  thereof  or  any 

part  or  parts  thereof  are  or  shall  or  may  be  at  any  time  invested. 

And,  subject  to  the  several  trusts  aforesaid,  I  will  and  direct  that 

they  my  said  trustees  and  the  survivors  and  survivor  of  them  and 

the  heirs  executors  and  administrators  of  such  survivor  shall  stand 

seised  and  possessed  of  and  interested  in  all  and  every  my  said 

freehold  copyhold  or  leasehold  estates  ^hereinbefore  devised  and 

bequeathed  or  intended  so  to  be  and  of  and  in  the  monies  to  arise 

and  be  received  from  the  sale  of  such  parts  thereof  as  shall  be  sold 

under  the  aforesaid  trusts,  and  of  and  in  my  said  personal  estate 

and  effects  and  the  produce  thereof  and  of  and  in  all  accumulations 

of  my  said  real  and  personal  estate  and  effects  and  the  rents  issues 

dividends  and  profits  thereof  and  all  other  my  estate  and  effects 

whatsoever,  the  whole  of  which  I  direct  shall  for  the  purpose  of 

distribution  be  considered  as  personal  estate,  in  trust  to  divide  the 

same  into  two  equal  half  parts  or  shares,  and  to  pay  or  transfer  one 

of  such  half  parts  or  shares  unto  and  amongst  all  and  every  the 

child  or  children  of  my  said  granddaughter  Frances  Edwards  and 

their  respective  executors  administrators  *and  assigns  in  equal       [  *47  ] 

shares  and  proportions  as  tenants  in  common,  and  if  but  one,  the 

whole  to  such  one  his  or  her  executors  administrators  or  assigns, 

and  also  to  pay  or  transfer  the  remaining  half  part  or  share 

thereof  unto  and  amongst  all  and  every  the  child  or  children  of  my 

said  nephew  Charles  W.  Chapman  and  their  respective  executors 
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Edwaedh  administrators  and  assigns  in  equal  shares  as  tenants  in  common. 
Tuck.  ^^^  ^  ^^^  ^^^  ^^®  whole  to  such  one  his  or  her  executors  adminis- 
trators and  assigns,  the  share  of  each  child  of  my  said  granddaughter 
and  of  my  said  nephew  who  shall  be  a  son  to  be  conveyed  paid  or 
transferred  to  him  at  his  age  of  twenty-one  years  or  to  his  heirs 
executors  or  administrators  if  he  shall  die  under  the  age  of  twenty- 
one  years  leaving  issue,  and  the  share  of  each  child  being  a  daughter 
to  be  conveyed  paid  and  transferred  to  her  at  her  age  of  twenty-one 
years  or  on  the  day  of  her  marriage  whichever  should  first  happen* 
in  case  such  ages  or  days  shall  not  arrive  in  my  lifetime,  but  if  such 
ages  or  days  shall  arrive  in  my  lifetime  then  as  soon  as  conveniently 
may  be  after  my  decease,  with  the  accumulated  rents  interests 
dividends  and  profits  thereof  from  the  time  of  my  decease.  And  I 
do  hereby  declare,  that  all  and  every  the  share  and  shares  herein- 
before by  me  provided  for  the  said  children  of  my  nephew  Charles 
W.  Chapman  and  of  my  said  granddaughter  Frances  Edwards 
respectively  shall  be  considered  as  vested  interests  in  such  of  them 
who,  being  a  son  or  sons  shall  live  to  attain  the  age  of  twenty-one 
years  or  die  before  that  age  leaving  issue,  and  being  a  daughter  or 
daughters  shall  live  to  attain  that  age  or  be  married.  And  I  do 
hereby  further  declare,  that  if  any  such  child  or  children  shall 
depart  this  life  without  having  attained  a  vested  interest  in  his  or 
her  share  of  the  said  trust  estate  and  premises,  the  share  of  each 
such  child  so  dying  shall  accrue  and  belong  unto  the  survivors  or 
[  *48  ]  survivor  of  the  said  children  and  the  heirs  executors  *and  adminis- 
trators of  such  survivors  if  more  than  one  in  equal  shares,  and  shall 
become  vested  and  be  conveyed  paid  and  transferred  at  such  ages  or 
times  and  in  such  manner  as  is  hereinbefore  directed  concerning 
his  her  or  their  original  share  or  shares  respectively :  and  also  that 
all  and  every  the  share  or  shares  which  by  virtue  of  this  proviso 
shall  accrue  to  any  such  surviving  child  in  case  any  such  surviving 
child  shall  depart  this  life  without  having  attained  a  vested  interest 
in  his  or  her  accruing  share  or  shares  shall  from  time  to  time  be 
subject  to  such  and  the  like  right  of  accruer  or  survivorship  unto  or 
for  the  benefit  of  the  survivors  or  survivor  of  the  said  children  as 
hereinbefore  is  declared  concerning  the  original  share  and  shares  of 
such  child  or  children  so  dying  as  aforesaid.  And  I  do  hereby 
further  direct  and  declare,  that  in  case  there  shall  not  be  any 
children  or  child  of  the  said  C.  W.  Chapman  and  of  my  said  grand- 
daughter Frances  Edwards,  or  of  either  of  them,  or  being  such  if  all 
such   children  shall  depart  this  life  without  having  attained  any 
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vested  estate  and  interest  in  my  said  trust  estate  and  premises  or  Edwabos 
any  part  thereof,  then  and  in  such  case  they  my  said  trustees  and  tuck. 
the  survivors  and  survivor  of  them  and  the  heirs  executors  and 
administrators  of  such  survivor,  shall  stand  seised  and  possessed  of 
and  interested  in  my  said  real  and  personal  estate  and  effects  or  so 
much  thereof  as  shall  not  have  been  applied  for  the  purposes  afore- 
said, in  trust  for  my  own  right  heirs  and  next  of  kin  according  to 
the  respective  natures  and  qualities  thereof  and  to  and  for  and  upon 
no  other  trust  intent  and  purpose  whatsoever." 

And  the  will  contained  a  power  for  the  appointment  of  new 
trustees,  and  a  declaration  as  to  the  indemnity  of  the  trustees,  and 
their  reimbursing  to  themselves  their  costs,  charges,  and  expenses : 
and  the  testator  nominated  and  appointed  G.  Priest,  W.  Tuck,  and 
G.  Yeatherd  executors  of  his  will. 

The  testator  died  on  the  19th  November,  1826.  Charles  William  [  49  ] 
Chapman,  the  testator's  nephew,  died  on  the  10th  September,  1836, 
leaving  four  children,  three  of  whom  were  born  in  the  testator's 
lifetime,  and  one  within  five  months  after  his  death ;  and  as  to  the 
shares  of  these  in  the  property  under  the  will  no  question  was  now 
made.  Frances  Edwards,  the  granddaughter,  never  married ;  and 
the  present  suit  was  instituted  to  obtain  the  opinion  of  the  Court  on 
the  construction  to  be  put  on  the  dispositions  contained  in  the  will 
in  favour  of  her  children. 

The  bill  was  filed  in  October,  1847,  by  Frances  Edwards,  who 
was  then  between  fifty  and  sixty  years  of  age,  as  plaintiff,  and  to  it 
the  trustees  of  the  will,  C.  T.  Edwards  who  was  the  testator's 
grandson  and  heir-at-law  and  customary  heir,  T.  Edwards  (he 
together  with  the  plaintiff  and  C.  T.  Edwards  being  the  next  of  kin 
of  the  testator),  and  the  children  of  G.  W.  Chapman  were  made 
defendants ;  and  it  raised  the  point,  whether  the  trust  for  accumu- 
lation relating  to  the  rents  <&c.,  of  the  moiety  of  the  freehold, 
copyhold,  and  leasehold  estate,  and  the  residuary  personal  estate, 
and  the  produce  thereof,  devised  and  bequeathed  for  the  benefit  of 
the  children  of  the  plaintiff,  was  not  void,  so  far  as  such  period  of 
accumulation  exceeded  twenty-one  years  from  the  testator's  death, 
namely,  the  19th  November,  1847 ;  and  whether  the  rents  &c., 
from  the  said  moiety,  and  from  the  legal  accumulations  thereof 
from  the  expiration  of  the  said  twenty-one  years  until  the  moiety 
was  disposed  of  by  the  will  did  not  belong  as  to  personalty  to  the 
plaintiff  and  C.  T.  Edwards  and  T.  Edwards  as  next  of  kin  of  the 
testator,  and  as  to  realty  to  C.  T.  Edwards  as  heir-at-law. 
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Kdwauds         The  cause  was  heard  in  May,  1849,  when  certain  inquiries  were 
TocK.        directed.    The  Master  made  his  report  *on  the  12th  August,  1852, 
[  *50  ]       finding,  among  other  things,  the  various  facts  as  to  the  state  of  the 
testator's  family  above  mentioned. 

On  the  10th  March,  1858,  the  cause  came  on  upon  further 
directions  before  the  Master  of  thb  Bolls,  when  his  Honour  made 
a  decree,  declaring  that  the  trusts  for  accumulation  of  or  relating  to 
the  residue  or  surplus  of  the  rents,  issues,  and  profits  of  the  moiety 
of  the  freehold,  copyhold,  and  leasehold  estates,  and  the  residuary 
personal  estate  of  the  testator,  and  the  produce  thereof,  respectively 
devised  and  bequeathed  unto  or  for  the  benefit  of  the  child  or 
children  of  the  plaintiff  Frances  Edwards  were  void,  so  far  as  the 
period  of  accumulation  directed  by  the  will  exceeded  the  term  of 
twenty-one  years  from  the  testator's  death,  and  that  such  trusts  for 
accumulation  accordingly  ceased  in  the  month  of  December,  1847  ; 
and  declaring  that  the  rents,  issues,  profits,  and  income,  which  had 
arisen  or  might  arise  from  the  said  moiety,  and  from  the  legal 
accumulations  thereof,  from  and  after  the  expiration  of  the  said 
term  of  twenty-one  years  until  the  said  moiety  should  become 
actually  vested,  were  undisposed  of  by  the  will,  and  that  the  same, 
so  far  as  they  had  arisen  or  might  arise  from  the  testator's  personal 
estate  and  from  the  legal  accumulations  thereof,  belonged  to  and 
were  divisible  between  the  plaintiff  and  C.  T.  Edwards  and  T. 
Edwards  as  the  next  of  kin  of  the  testator  in  equal  shares  and 
proportions,  and  that  the  same,  so  far  as  they  had  arisen  or  might 
arise  from  the  testator's  freehold  and  copyhold  estates  and  from  the 
legal  accumulations  thereof,  belonged  to  C.  T.  Edwards  as  the  heir- 
at-law  and  customary  heir  of  the  testator.  In  delivering  judgment, 
his  Honour  remarked  that  the  two  cases  of  Barrhtgton  v.  Lidd^ll  (l) 
[  *b\  ]  and  Middleton  v.  Losh  (2)  produced  considerable  *embarrassment  in 
his  mind,  because  he  thought  it  impossible  to  reconcile  those  two 
cases  with  some  of  the  cases  cited  in  them  and  a  immber  of  other 
cases  to  be  found  in  the  books.  His  Honour  concluded  by  saying, — 
"  I  propose  to  adhere  to  the  decisions  as  they  existed  prior  to  the 
decision  of  Barrinijton  v.  Liddell,  and  at  the  same  time  that  I 
express  my  opinion  I  have  a  strong  desire  and  wish  that  the  matter 
should  be  carried  further,  and  that,  if  possible,  the  opinions  of  both 
the  Lord  Cuancellob  and  the  Judges  of  the  Court  of  Appeal  should 
be  obtained,  for  the  purpose  of  settling  the  question,  which,  as  is 

(1)  Since  reported,   95    R   R.    170  (2)  96  R.  B.  318  (I  Sin.  &  G.  Gl). 

(2  1).  M.  &  O.  480). 
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evident  from  all  the  previous  authorities,  it  had  been  considered  to     Edwaudb 
be  up  to  the  time  of  the  last  case,  but  which  that  case  decidedly        tuck. 
unsettled.     I  am  of  opinion  that  in  this  case  the  statute  applies, 
and  that  there  has  been  a  void  accumulation,  void  for  excess,  with 
respect  to  one  half  of  the  property." 

The  children  of  C.  W.  Chapman  now  appealed  from  the  decision 
of  the  Mastbb  of  the  Bolls,  and  the  case  was  directed  to  be  heard 
before  the  full  Court  of  Appeal. 

Mr.  K.  Palmer  and  Mr.  Surrage,  for  the  appellants.     *     *     * 

Mr.  Stevens  appeared  for  the  trustees  of  the  will,  but  took  no        [  ^^  ] 
part  in  the  argument. 

Mr.  Boupell  and  Mr.  Sliejffkld,  for  the  plaintiff,  supported  the 
decision  of  the  Mastbb  of  thb  Bolls.    *    *    * 

Mr.  6.  Simpson  appeared  for  the  heir-at-law,  and  supported        [  ^^  ] 
the  decree  appealed  from. 

Mr.  K.  Palmer  replied. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
sufficiently  appear  from  the  following  judgments.] 

Thb  Loan  Changellob:  [55] 

This  is  a  case  of  very  great  difficulty,  arising  out  of  what  is 
unfortunately  the  loose  way  in  which  the  Legislature  has  been  in 
the  habit  of  expressing  its  will  (a  reproach  which  I  am  afraid  has 
not  becDme  less  in  modern  times),  for  nothing  can  be  less  credit- 
able than  the  mode  in  which  the  Act  in  question,  commonly  called 
Lord  Loughborough's  Act,  was  drawn  up.  I  will  now,  however, 
state  the  conclusion  to  which  I  have  arrived  upon  the  case  before 
the  Court. 

The  testator  by  his  will  gives  certain  real  estate  for  the  benoiit 
of  his  granddaughter  Frances  Edwards  for  life,  then  for  her 
children,  with  remainder  over  to  the  children  of  his  nephew 
C.  W.  Chapman  in  the  same  way  as  he  had  given  to  them  a  share 
of  his  residuary  estate :  he  then  gives  an  annuity  of  200Z.  to  his 
nephew,  and  bequeaths  other  legacies.  He  then,  after  directing 
that  as  to  the  annuity,  if  there  should  be  no  children  of 
C.  W.  Chapman,  it  should  form  part  of  and  sink  into  the  residue, 
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Edwards     disposes  of  his  residuary  estate  in  the  following  manner  :  "  And  as 
TuoK.        to  and  concerning  all  the  residue  or  surplus  of  the  rents,  issues, 
and  profits  of  my  said  freehold,  copyhold,  and  leasehold  estates/'  &c. 
(His  Lordship  here  read  the  passages  from  the  will  above  set  out.) 
r  W  J  The  testator  died  in  the  year  1826,  at  which  time  his  grand- 

daughter was  a  lady  of  twenty-five  or  thirty  years  of  age,  and  his 
nephew  a  married  man.  The  nephew  had  several  children,  and  as 
to  their  shares  in  the  testktor's  property  no  question  is  now  raised  : 
the  present  discussion  relates  only  to  that  portion  left  to  the 
children  of  the  plaintiff  Miss  Edwards.  Twenty-one  years  of  the 
accumulation  ended  in  1847i  and  the  plaintiff  having  never  been 
married,  and  being  now  at  a  period  of  life  when  it  may  be  said  to 
be  impossible  that  she  can  have  children,  the  question  arises  as  to 
what  is  to  be  done  with  the  moiety  of  the  residue  that  has  been 
accumulated. 

Under  the  first  clause  of  the  Thellusson  Act,  the  direction  is  that 
no  person  shall,  after  the  passing  of  the  Act,  ''  by  any  deed  or 
deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwise  howso- 
ever, settle  or  dispose  of  any  real  or  personal  property  so  and  in 
such  manner  that  the  rents,  issues,  profits,  or  produce  thereof  shall 
be  wholly  or  partially  accumulated  for  any  longer  term  than  the 
life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  settlors  " 
(we  have  nothing  to  do  with  that),  ''or  the  term  of  twenty-one 
years  from  the  death  of  any  such  grantor,  settlor,  devisor,   or 
testator."    If  the  Act  had  ended  here  it  is  quite  clear  that  the 
accumulation  could  only  have  been  directed  up  to  the  year  1847, 
being  twenty-one  years  from  the  death  of  this  testator ;  but  then 
comes  the  second  section,  which  creates  the  embarrassment  in 
which  courts  of  justice  have  more  than   once  felt   themselves 
placed  ;  ''  Provided  always,  and  be  it  enacted,  that  nothing  in  this 
Act  contained  shall  extend  to  any  provision  for  payment  of  debts  " 
(that  we  have  nothing  to  do  with),  "  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor,  settlor,  or  devisor, 
I  *67  ]       or  any  child  *or  children  of  any  person  taking  any  interest  under 
such  conveyance,  settlement,  or  devise." 

The  question  thus  is,  whether  the  present  direction  is  a  pro- 
vision for  raising  portions  for  the  children  of  any  person  taking  an 
interest  under  this  devise.  It  is  a  provision  for  the  benefit  of  the 
possible  children  of  the  testator's  granddaughter  Frances  Edwards, 
and  the  nature  of  the  provision  is  that  it  is  to  accumulate  during 
her  life  till  those  possible  children  attain  twenty-one.    Is  that  a 
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provision  for  raising  portions  for  the  children  of  a  person  taking     Edwabds 
an  interest  nnder  the  devise  ?  Tuoic. 

Two  objections  are  made:  it  is  said,  first,  that  this  is  not  a 
direction  for  raising  portions  at  all,  and  that  it  is  an  abuse  of 
language  to  speak  of  a  general  gift  of  all  a  person's  property  to 
accoinnlate  until  a  possible  child  attains  twenty-one,  as  a  provision 
for  raising  a  portion  for  that  child ;  and  secondly,  that  it  is  not  a 
provision  for  raising  portions  for  a  child  of  a  person  taking  an 
interest  under  that  devise,  for  although  Miss  Edwards,  who  would 
have  been  the  mother  if  there  had  been  children,  did  take  an 
interest  under  the  devise,  it  was  an  interest  not  in  the  property 
directed  to  be  accumulated  but  in  another  estate. 

The  first  question  then  is,  how  this  matter  stands  independently 
of  authority.  I  own  that,  independently  of  authority,  I  should  say 
that  it  is  impossible  to  treat  such  a  direction  as  this  as  a  direction 
for  raising  portions  for  children.  If  I  am  asked  to  define  what  the 
raising  of  portions  is,  I  confess  myself  in  extreme  embarrassment 
and  difficulty,  which  I  cannot  at  present  surmount.  It  is,  however, 
sometimes  possible  to  say  what  a  thing  is  not,  although  it  may  be 
extremely  difficult  to  define  what  that  thing  is.  Thus,  whether 
under  ''any  circumstances  the  gift  of  a  residue  should  be  called  [*68] 
giving  a  portion  I  am  not  now  required  to  decide ;  but  I  think  that 
a  direction  to  accumulate  all  a  person's  property  to  be  handed  over 
to  some  child  or  children  when  they  attain  twenty-one  can  never 
be  said  to  be  a  direction  for  raising  portions  for  the  child  or 
children ;  it  is  not  raising  a  portion  at  all,  it  is  giving  everything. 
"  Portion "  ordinarily  means,  as  has  been  observed  during  the 
argument,  merely  a  part  or  a  share,  and  though  I  do  not  know  that 
the  gift  of  a  whole  might  not,  in  some  circumstances,  come  under 
the  term  of  a  gift  of  a  portion,  yet  I  do  not  think  it  comes  within 
the  meaning  of  a  portion  in  this  clause  of  the  Act  which  points  to 
the  raising  of  something  out  of  something  else  for  the  benefit  of 
some  children  or  class  of  children.  This  is  the  way  in  which  the 
matter  strikes  me ;  and  although  I  confess  that  it  certainly  is  not 
entirely  satisfactory  to  my  mind,  being  merely  a  negative  defini- 
tion, it  is  sufficiently  satisfactory  to  enable  me  to  act  on  the  present 
occasion,  and  I  accordingly  do  not  think  that  a  gift  of  a  residue  to 
accumulate  is  a  provision  for  the  raising  of  portions  within  the 
meaning  of  the  second  section  of  the  Act.  In  truth,  if  it  were  so, 
the  whole  Act  would  fall  to  the  ground  at  once.  It  has  indeed 
been  often  remarked,  that  the  Act  is  very  easily  evaded;  but  if 
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EowABDB     every  direction  for  accumulation  for  a  child  was  a  portion,  the 
Took.        intention  of  the  Legislature,  which  was  to  prevent  accumulations, 
such  accumulations  being  most  frequently  directed  for  the  benefit 
of  children,  would  be  entirely  defeated.    There  is  certainly    the 
other  safeguard  which  the  clause  imposes,  namely,  that  the  chil- 
dren in  whose  favour  the  accumulation  may  possibly  be  made 
are  the  children  of  some  person  taking  an  interest  under  the  will  ; 
but  applying  to  this  the  argument  which  has  been  used,  that  it  is 
confined  to  the  case  of  the  children  of  a  person  taking  an  interest 
[  *59  ]       in  the  same  property,  it  is  *clear  that  where  residue  is  directed  to 
accumulate,  if  the  parents  take  an  interest  in  anything  they  take 
an  interest  in  the  same  property  in  the  only  possible  sense  that 
could  be  attributed  to  the  words,  because  what  is  directed  to  be 
accumulated  is  all  except  the  interest  given  to  the  parent.     I 
think,  therefore,  that  whether  the  proposition  be  right  that  the 
parents  must  take  an  interest  in  the  same  property,  or  whether  it 
be  sufficient  that  they  take  an  interest  in  any  property,  that 
question  does  not  arise  in  a  case  where  the  accumulated  fund  is  a 
residue,  because  of  necessity  if  the  parents  take  any  interest  they 
take  an  interest  in  what  must  be  considered  the  same  property  as 
that  which  is  the  subject-matter  of  accumulation.    I  cannot,  then, 
come  to  any  other  conclusion  than  this,  that  a  direction  to  accumu- 
late residue  for  the  benefit  of  an  infant  is  not  a  provision  for 
raising  portions  for  the  child  within  the  meaning  of  the  section  in 
question.     That  was  the  view  that  was  taken  of  this  statute  by 
Sir  Richard  Kindbrsley  in  the  case  of  Bourne  v.  Buckton  (i),  and  I 
entirely  concur  in  the  observations  there  made  by  his  Honour,  which 
seem  to  me  to  be  well  founded. 

It  is  however  said,  that  in  holding  the  present  case  not  to  be 
within  the  section  of  the  Act,  we  are  militating  against  the  high 
authority  of  my  very  learned  predecessor.  Lord  St.  Leonards,  who 
is  supposed  to  have  decided  the  contrary  in  Bamngton  v.  LiddM  (2), 
and  I  observe,  that  in  giving  judgment,  the  Master  of  the  Bolls 
is  represented  to  have  said  that  he  felt  himself  under  the  necessity 
of  deciding  either  against  Barrington  v.  Liddell  or  against  a  long 
series  of  authorities  in  a  contrary  direction,  and  observations  are 
attributed  to  his  Honour  to  the  effect,  that  when  a  course  of  decisions 
[  '60  ]  has  *long  prevailed,  it  is  infinitely  better  to  adhere  to  them  than 
to  consider  whether  they  were  right  in  the  first  instance.  I  do 
not,  however,  quite  go  along  with  his  Honour  in  that,  for  I  do  not 
(1)  89  B.  B.  220  (2  Sim.  N.  S.  91).        (2)  95  B.  B,  179  (2  D.  M.  &  G.  480). 
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see  the  long  series  of  authorities  that,  if  I  had  thought  that  Bai  -     KDWAmos 

I* 

rington  v.  LiddeU  was  a  decisive  authority  on  the  subject  woulci        Tucr. 
have  made  it  difficult  for  me  to  follow  it.     Independently  of  that,  I 
think  that  Barrington  v.  LiddeU  was  a  perfectly  right  decision ; 
bat  the  present  case,  in  the  view  which  I  take  of  it,  does  not  come 
within  the  same  class. 

As  to  Barrington  v.  LiddeU  I  will  not  speak  with  great  con- 
fidence, knowing  the  difference  of  opinion  which  existed  on  it,  the 
Lord  Justice  Turnbb  having  taken  one  view  of  the  case,  and  my 
Lord  St.  Leonards  having  taken  another.     I  think,  however,  not 
only  that  Lord  St.  Leonards  ought  to  be  an  authority  where  he 
has,  on  appeal,  decided  a  contrary  way  to  the  Court  below,  but  that 
his  view  of  the  case  is  likely  to  be  the  more  accurate,  even  if  I 
were  not  to  look  at  it  as  the  decision  of  the  superior  Court.     The 
facts  in  that  case  were  these :  there  was  an  estate  settled  to  the 
use  (omitting  the  preceding  uses)  of  the  present  Lord  Barrington 
for  life,  with  remainder  to  his  first  and  other  sons,  and  with  a 
proviso  for  raising  portions  to  an  amount  varying  according  to  the 
number  of  his  younger  children,  but  which,  there  being  a  large 
family,  tamed  out  to  be  40,0001. ;  soon  after  the  marriage  of  Lord 
Barrington,  when  it  was  uncertain  what  the  number  of  children 
would  be,  the  late  Bishop  of  Durham,  his  great  uncle,  made  his 
will,  and  by  that  will  provided  for  increasing  the  value  of  the 
settled  estate  by  building  a  mansion  upon  it,  the  sum  left  for  that 
purpose  being  30,0002. :  he  then  directed  his  executors  to  set  apart 
a  sum  of  15,000/.,  and  to  accumulate  that  sum  for  the  purpose 
of  raising  the  sum  that  should   eventually  *become   payable  for        [  •ci  ] 
portions  under  the  settlement.    What  Lord  St.  Leonards  decided 
was,  that  in  the  first  place  that  was  a  provision   made  by  the 
devisor  for  the  *benefit  of  the  children  of  a  parent  who  took  an       [  •sa  ] 
interest,  and  that  it  was  a  direction  for  the  purpose  of  raising 
portions.     I  think,  that  whatever  be  the  definition  of  portions, 
there  can  be  no  doubt  that  this  was  a  direction  for  raising  por- 
tions ;  it  was  a  direction  to  set  apart  a  sum  in  order  to  raise  the 
sum  which  was  charged  by  way  of  portions.     Lord  St.  Leonards 
seems  to  have  thought  that  it  admitted  of  no  sort  of  doubt.    It  had 
previously  been  decided  by  the  Vicb-Chancbllor  op  England,  in 
the  case  of  Halfoi^d  v.  Stains  (i),  that  portions   meant  portions 
already  existing.    If  that  be  so,  the  decision  seems  to  be  well 
founded ;  for  there  can  be  no  possible  doubt  that  the  direction  to 

(1)  80  R.  R.  126  (16  Sim.  488). 


40  1853.    CH.    8  D.  M.  &  G.  62— 64,  [r-k. 


Bdwards     set  apart  the  15,000{.,  for  the  purpose  of  clearing  the  estate  of  the 
Tdok.        sum  charged  on  it  by  way  of  portions,  was  the  very  *thing  that  was 
[  *63  ]       contemplated  by  the  Act :  it  was  a  provision  for  raising  a  sam  of 
money  by  way  of  portions,  according  to  any  possible  interpretation 
that  can  be  pat  upon  that  word.     The  only  doubt  was,  whether  the 
party,  for  the  benefit  of  whose  children  the  portions  were  to  be 
raised,  was  a  person  taking  an  interest  under  the  devise  within  the 
meaning  of  the  statute.    I  confess  I  rather  feel  inclined,  on  that 
subject,  to  lean  to  the  observations  made  in  the  House  of  Lords  by 
Lord  Lyndhubst  and  Lord  Brouoham   in  the  case  of  Evans  v. 
HeUier  (i) ;  but  I  do  not  mean  to  decide  the  point,  as  it  does  not 
necessarily  arise  in  the  present  case.     Lord   St.  Leonards  was 
clearly  of    opinion,   that  30,000Z.   given  to   be  expended    on    a 
mansion-house  in  improving  the  estate  settled  as  I   have  men- 
tioned,  was  an  interest  under  the  devise  within  the  meaning  of  the 
statute.     It  seems,  therefore,  to  me,  that  the  Master  of  the  Boiii^s 
was  not  at  all  embarrassed  by  this  decision,  in  a  case  where,  as  I 
interpret  the  statute,  it  is  quite  clear  there  were  not  portions,  the 
fact  of  there  being  portions  being   the  very  foundation  of  the 
decision  in  Barrington  v.  LiddelL     I  have  come,  then,  to  the  con- 
clusion, that  the  present  is  not  a  case  within  the  exception  of  the 
second  section  of  the  statute,  and,  consequently,  that  the  accumu- 
lation must  be  held  to  terminate  at  the  end  of  twenty-one  years, 
that  is,  in  the  year  1847. 

Then  arises  the  other  question.  The  Master  of  the  Bolls  has 
considered,  upon  the  authority  of  several  cases,  that,  the  accumula- 
tion ending  in  the  year  1847,  the  subsequent  rents  and  profits  are 
to  go  to  the  next  of  kin  and  heir-at-law  as  undisposed  of  parts 
of  the  residue.  I  think,  also,  that  in  this  the  Master  of  thb 
EoLLS  was  perfectly  right,  and  I  come  to  that  conclusion  upon  both 
[  •Si  ]  *precedent  and  authority  beginning,  as  I  conceive,  in  the  time  of 
Lord  Eldon. 

The  first  question  is,  whether  there  are  in  this  case  any  cross- 
remainders,  or  rather  limitations  in  the  nature  of  cross-remainders, 
that  is,  whether  on  the  failure  of  the  issue  of  Miss  Edwards,  if  she 
should  die  without  having  any  child  that  should  attain  twenty-one, 
her  share  in  that  portion  of  the  accumulation  which  was  to  have 
been  made  for  the  benefit  of  her  children  is  to  go  over  to  the 
children  of  the  nephew.  If  there  are  no  cross-limitations,  cadet 
quastio,  for  then  the  income  of  Miss  Edwards  after  1847  must, 

(1)  43  R.  R.  161  (5  CI.  &  Fin.  114). 
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nnder  any  view  of  the  case,  go  to  the  heir-at-law  and  next  of  kin :  if  Edwards 
it  is  undisposed  of  it  goes  to  them  as  undisposed  of  residne,  and  if  tdck. 
the  ulterior  disposition,  which  is  to  the  testator's  heir-at-law  and 
next  of  kin,  is  accelerated,  it  goes  to  them  by  virtue  of  that  disposi- 
tion. If  there  are  cross-limitations,  the  children  of  G.  W.  Chapman 
take,  in  case  Miss  Edwards  should  die  without  a  child  attaining  a 
vested  interest. 

For  the  purpose  of  construing  the  limitation,  I  must  look  at  it 
jnst  as  if  the  person  taking  had  been  a  man  instead  of  a  woman ; 
and  I  must  therefore  consider  that,  at  the  date  of  the  testator's  will, 
whether  Miss  Edwards  would  have  a  child  could  not  be  ascertained 
till  after  her  death,  unless  she  had  a  child  taking  a  vested  interest 
in  her  lifetime.  It  is  an  executory  bequest  to  the  children  of 
G.  W.  Chapman  in  case  the  plaintiff,  Miss  Edwards,  should  die  and 
have  no  child  attaining  twenty-one.  This  is  clearly  good  to  carry 
the  corpus  whenever  the  event  happens,  that  is,  on  the  death  of  the 
plaintiff  never  having  had  a  child.  I  am  assuming  that,  on  the 
true  construction  of  the  will,  there  are  cross-limitations  and  that 
the  corpus  would  go  over  to  the  children  of  G.  W.  Chapman.  How 
is  it,  *then,  as  to  the  interest  ?  I  think,  upon  the  authorities,  that  [  *^^  1 
the  will  must  be  read  as  if  it  had  directed  first,  that  the  income 
should  be  accumulated  for  twenty-one  years,  and  then  added  to  the 
corpus  (that  would  be  good),  and  then  had  directed  that  the  accumu- 
lation should  go  on  until  the  event  happened  the  happening  of 
which  was  to  carry  the  corpus  to  the  ultimate  legatees :  that  would 
be  bad,  and  the  will  must  be  construed  as  if  there  was  no  such 
direction ;  and  the  consequence  is  that  there  is  an  intestacy.  This 
seems  to  me  clearly  to  have  been  the  opinion  of  Lord  Eldon  in 
Griffiths  V.  Fere  (I).  Lord  Eldon  there  says,  "  Such  being  supposed 
to  be  the  capacity,  which  every  testator  and  grantor  had,"  that  was, 
to  accumulate  during  all  the  period  during  which  the  vesting  was 
suspended,  "this  Act  passed;  and  I  believe,  it  was  considerably 
altered  from  what  it  was,  when  introduced  in  the  House  of  Lords ; 
having  received  alterations  in  both  Houses  which  were  not  foreseen. 
But  I  believe,  the  object  of  those  who  introduced  it,  and  the  idea 
of  all,  was,  that  in  general,  if  not  in  all  cases,  those  rents  and 
profits  would  have  gone,  not  to  persons  claiming  by  disposition, 
but  by  the  effect  of  the  Act,  striking  out  of  the  will  the  direction 
for  accumulation,  to  those  entitled  by  intestacy ;  for,  if  literally 
pursued,  the  testator  might  give  his  estate  to  a  person,  not  to  take 

(1)  9  Ves.  127. 
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Edwakds     till  the  expiration  of  twenty-one  years  after  a  life  in  being ;  and  if 
TucV.       he  said  nothing  about  accumulation,  the  rents  and  profits  would  be 
undisposed  of:  if  he  directed  what  the  Act  authorizes  him  to  direct, 
that  for  the  first  twenty-one  years  after  his  death  there  should  be 
accumulation,  at  the  end  of  that  time  there  might  be  a  very  long 
period,  during  which  the  rents  and  profits  would  go  to  no  one  by 
the  disposition  ;  but  in  the  case  of  real  estate  would  belong  to  the 
I  *^  ]       heir ;   and  in  the  case  *of  personal  estate,  unless  there  was  an 
express  disposition  of  what  was  not  before  disposed  of,  to  the  next 
of  kin."     That  was  the  opinion  of  Lord  Eldon,  and  Lord  Lanodalb 
acted  on  it  in  McDonald  v.  Bryce  (i),  and  Eyre  v.  Marsden  (2) :  in 
both  of  those  cases  he  directed  the  excess  of  accumulation  to  go  as 
in  the  case  of  intestacy.    In  the  subsequent  case  of  Ellis  v.  Maxwell  (3), 
decided  by  the  same  learned  Judge,  the  excess  went  to  the  residuary 
legatee,  there  being  in  that  case  a  gift  of  everything  not  effectually 
disposed  of  by  the  prior  clause  of  the  will.    Jn  the  present  case  the 
accumulations  beyond  the  twenty-one  years,  which  expired  in  the 
year  1847,  appear  to  me  to  be  undisposed  of,  and  they  consequently 
go  in  certain  portions  to  the  heir-at-law  and  next  of  kin. 

In  my  opinion,  therefore,  the  Master  of  thb  Bolls  was  perfectly 
right,  and  I  give  this  opinion  with  the  less  hesitation  because  his 
decree  does  not  appear  to  me  to  militate  against  the  decision  of 
Lord  St.  Leonards  to  which  reference  has  been  made.  If  I  thought 
that  it  did,  I  should  have  felt  great  difficulty  in  supporting  it, 
although  Lord  St.  Leonards  did  differ  from  the  Lord  Justice 
Turner  in  Bairington  v.  Liddell.  It  appears  to  me,  that  Lord  St. 
Leonards'  decree  in  that  case  was  right,  and  that  the  Master  of 
THE  Bolls  in  the  present  case  was  also  right  both  in  the  construc- 
tion which  he  put  upon  the  statute  and  in  the  mode  in  which  he 
directed  the  excess  of  accumulation  to  be  applied. 

The  Lord  Justice  Knight  Bruob  : 

In  this  case,  Mr.  Charles  William  Chapman  being  dead,  his 
deceased  children  having  died  in  the  testator's  lifetime  minors, 
without  having  been  married,  the  other  children  of  Mr.  Charles 
[  '^^  ]  William  Chapman  having  all  attained  *majority,  and  Miss  Edwards, 
the  testator's  granddaughter,  a  lady  now  in  the  fifty-fourth  or  fifty- 
fifth  year  of  her  age,  having  never  been  married ;  no  question  is 
raised  concerning  the  capital   or  income  of  that  moiety  of  his 

(1)  44  R  R.  254  (2  Keen,  276).  (3)  52  R.  R  235  ^3  Beav.  587). 

(2)  48  R.  R.  73  (2  Keen,  504). 
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residuary  property  which  may  be  called  the  Chapman  moiety.  The  kdwauni 
only  questions  raised  are  as  to  the  other  half,  the  Edwards  moiety ;  r^i^u. 
and  the  testator's  death  having  happened  in  the  year  1826,  and  the 
income  of  this  half  having  been  added  to  the  capital  by  way  of 
accumulation  during  twenty-one  years  next  after  that  event,  the 
point  mainly  argued  before  us  has  been,  what  ought  to  be  the 
application  or  destination  of  the  income  of  the  original  and  accumu- 
lated capital  from  the  end  of  those  twenty-one  years  until  the  death 
of  Miss  Edwards,  or  the  existence  of  a  child  of  that  lady,  whichever 
of  the  two  events  shall  first  or  alone  happen. 

What  I  should  have  done  if  this  cause  had  come  before  me,  not 
by  way  of  appeal,  but  originally,  I  know  not;  for  after  closely 
attending  to  the  able  observations  of  the  learned  counsel  who  have 
debated  it  in  this  Court,  and  the  relevant  authorities  of  importance, 
so  far  as  I  am  aware  of  them,  I  have  found  it  impossible  to  satisfy 
my  mind  whether  the  obscure  will  before  us  is  affected  by  the  still 
darker  Act  of  Parliament,  which  is  contended  by  the  respondents, 
and  denied  by  the  appellants,  to  affect  it ;  or  whether,  if  in  that 
contention  the  appellants  are  wrong,  the  decree  or  order  under 
appeal  has  proceeded  upon  an  accurate  view  of  the  mode  and  direc- 
tion in  which  the  statute  operates,  and  accordingly  has  correctly 
dealt  with  so  much  of  the  income  of  the  testator's  property  as  falls 
within  it ;  or  whether,  if  Miss  Edwards  were  to  die  on  this  day, 
not  having  married,  the  Edwards  moiety  of  the  residuary  estate, 
as  it  stood  at  the  end  of  the  twenty-one  years,  would  belong  to 
the  Chapmans. 

This  failure  on  my  part  has  not  been  for  want  of  considering  the  [^] 
case  thoroughly  :  I  have  considered  it  so  thoroughly  as  to  be  con- 
vinced that  I  cannot,  for  any  useful  purpose,  consider  it  longer;  and 
have  only  to  add,  what  it  is  perhaps  surplusage  to  add,  that,  doubting 
the  correctness  of  the  decision  under  appeal,  I  am  not  so  persuaded 
of  its  incorrectness  as  to  be  able,  with  propriety,  to  give  a  voice  for 
reversing  or  varying  it,  which,  therefore,  I  must  necessarily  decline 
to  do. 

Thb  Lord  Justice  Tubneb  : 

Whether  looked  at  with  reference  to  the  construction  of  the  will, 
or  to  that  of  the  statute,  this  case  presents  considerable  difficulty ; 
and  if  it  were  necessary  to  give  an  opinion  upon  the  construction 
of  the  statute,  and  the  effect  of  the  decisions  upon  it,  my  opinion 
concurs  with  that  of  the  Lord  ChanceliiOB  to  this  extent,  that  the 
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Edwards  interests  here  in  question  are  not  *'  portions  "  within  the  meaning 
Took.        of  the  Act.    Beyond  that  it  is  not  necessary  to  go. 

The  first  question  arises  upon  the  construction  of  the  will,  and  is 
this:  whether,  in  the  event  of  Miss  Edwards  having  no  child, 
the  children  of  Mr.  Chapman  were  intended  to  take  the  entirety  of 
the  residue  ?  Now  the  dispositions  made  by  the  will  are  these : 
The  trustees  are  directed  to  invest  and  accumulate  the  income  of 
the  residuary  estate  during  the  lives  of  the  persons  for  whose  benefit 
estates  are  devised  and  bequeathed,  and  to  go  on  with  the  accumu- 
lation until  the  period  of  distribution  arrives.  Subject  to  these 
trusts,  the  testator  directs  his  trustees  to  stand  seised  and  possessed 
of  and  interested  in  the  freehold,  copyhold,  or  leasehold  estates, 
and  the  monies  to  arise  from  the  sales,  and  all  accumulations,  in 
trust  to  divide  the  same  into  two  equal  parts,  and  pay  or  transfer 
[  ^69  J  one  of  such  parts  unto  and  amongst  all  and  *every  the  child  and 
children  of  Miss  Edwards,  in  equal  shares  and  proportions,  as 
tenants  in  common,  and  to  pay  or  transfer  the  remaining  part  unto 
and  amongst  all  and  every  tbe  child  or  children  of  Mr.  Chapman, 
in  the  same  way.  Then  the  testator  provides  that  the  share  of 
each  child  of  Miss  Edwards  and  of  Mr.  Chapman,  "  respectively," 
should  be  a  vested  interest  in  such  of  them  who,  being  sons,  should 
attain  the  age  of  twenty-one  or  die  under  that  age  leaving  issue, 
and  being  daughters  should  attain  that  age  or  be  married.  Then 
comes  this  clause :  "  And  I  do  hereby  further  declare  that  if  any 
such  child  or  children  shall  depart  this  life  without  having  attained 
a  vested  interest  in  his  or  her  share  of  the  said  trust  estate  and 
premises,  the  share  of  each  child  so  dying  shall  accrue  and  belong 
to  the  survivors  or  survivor  of  the  said  children,  and  the  heirs, 
executors,  and  administrators  of  such  survivors,  if  more  than  one 
in  equal  shares,  and  shall  become  vested,  and  be  conveyed,  paid, 
and  transferred  at  such  ages  or  times  and  in  such  manner  as  is 
hereinbefore  directed  concerning  his,  her,  or  their  original  share 
or  shares  respectively."  Then  comes  the  clause  for  the  accruer  of 
the  accrued  shares,  and  the  will  closes  with  this  clause  :  "  In  case 
there  shall  not  be  any  children  or  child  of  the  said  C.  W.  Chapman, 
and  of  my  said  granddaughter  Frances  Edwards,  or  of  either  of 
them;  or,  being  such,  if  all  such  children  shall  depart  this  life 
without  having  attained  any  vested  estate  and  interest  in  my  said 
trust  estate  and  premises,  or  any  part  thereof,  then  and  in  such 
case,"  &c.     (His  Lordship  read  to  the  end  of  the  clause.) 

There  is  therefore  a  division  of  the  residue  into  moieties,  and  a 
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gift  of  one  moiety  to  the  children  of  Miss  Edwards,  and  of  the     edwakds 
other  to  the  children  of  Mr.  Chapman.     This  is  not  altered  by  the        took. 
direction  that  the  shares  shall  be  transferred  to  sons  at  twenty-one, 
*and  to  daughters  at  that  age  or  marriage;  or  by  the  direction       t'^oj 
that  they  shall  be  vested  in  sons  at  twenty-one  or  earlier  death 
leaving  issue,  and  in  daughters  at  twenty-one  or  marriage,  these 
directions  still  applying  to  the  original  shares,  viz.  to  the  moieties. 
I  observe  that  the  word  "  respectively  "  occurs  in  the  direction 
ae   to    vesting,  but    that  does  not  alter   the  case.      The  word 
''respectively"  may  mean  either  the  respective   shares  of  the 
children,  or  the  shares  of  the  children  of  Miss  Edwards  and  Mr. 
Chapman  respectively.    Being  found  in  a  clause  which  relates  to 
the  shares  of  the  children,  I  think  it  must  mean  their  respective 
shares. 

Thus  far,  therefore,  the  moieties  are  kept  separate.  But  then 
comes  the  clause,  that  if  any  such  child  or  children  Bhall  die  with- 
out having  attained  a  vested  interest  in  his  or  her  share,  the  share 
of  every  such  child  so  dying  shall  accrue  and  belong  "to  the 
survivors  or  survivor  of  the  said  children." 

The  question  then  arises,  whether  this  clause  is  to  be  read  dis- 
tributively,  thus :  The  shares  of  the  children  of  Miss  Edwards 
shall  accrue  to  the  survivors  or  survivor  of  her  children,  and  the 
shares  of  the  children  of  Mr.  Chapman  to  the  survivors  or  survivor 
of  his  children.    In  my  opinion  the  clause  must  be  so  read. 

The  words  "  any  such  child  or  children  "  must  mean  any  child 
or  children  of  Miss  Edwards  or  of  Mr.  Chapman ;  and  the  words 
"  the  said  children  "  are  referential  to  the  words  "  any  such  child 
or  children."  The  words  "survivors  or  survivor  of  the  said 
children  "  therefore  mean  the  survivors  or  survivor  of  the  children 
of  Miss  Edwards  or  of  Mr.  Chapman.  This  construction  is  fortified 
by  the  consideration  that  there  is  a  distinct  gift  in  moieties,  and 
that  something  must  be  found  equally  distinct  to  alter  it. 

The  construction  which  would  give  any  part  of  the  share  [  ^*  ] 
originally  bequeathed  to  a  child  of  one  family  to  the  children  of 
the  other  would  seem  to  be  foreign  to  the  intention  of  the  testator. 
The  effect  of  such  a  construction  would  be,  that  if  each  had  one 
child,  and  one  had  a  second  child  born  which  only  lived  an  hour, — 
the  estate  which,  if  the  second  child  had  not  been  born,  would  have 
been  divisible  in  moieties  between  the  two  children,  would  become 
divisible  thus — in  three-eighths  and  five-eighths.  Such  a  conse- 
quence does  not  appear  consistent  with  the  testator's  intention. 
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EDWA.RDS  Bo  far,  I  think,  we  arrive  with  tolerable  safety  at  the  conclusion 
ToGK.  ^^^^  ^^^  moieties  are  to  be  kept  distinct.  It  remains  to  be  con- 
sidered whether  the  last  clause  alters  this  conclusion.  After  much 
consideration  of  that  clause,  I  think  that  it  does  not  alter  the 
distributive  character  of  the  previous  dispositions.  I  think  that 
the  word  "  either  "  in  it  must  be  construed  "  one."  For  we  have 
not  only  the  words  "  shall  not  have  been  applied  or  disposed  of  for 
the  purposes  aforesaid,"  but  there  are  also  the  words  "  or  any  part 
thereof "  in  the  clause  having  reference  to  the  death  of  children 
without  attaining  a  vested  interest.  And  upon  no  other  construc- 
tion than  that  of  applying  the  clause  to  the  several  moieties  do  I 
see  how  a  child  could  attain  a  vested  interest  in  part,  without 
attaining  a  vested  interest  in  the  whole. 

My  construction  therefore  of  the  will  is,  that  all  the  clauses  of 
the  will  are  to  be  read  distributively,  and  that  if  Miss  Edwards  dies 
without  children,  her  moiety  will  go  to  the  heir  and  next  of  kin,  and 
not  to  the  Chapmans. 

Then  arises  the  question  upon  the  construction  of  the  statute. 

L  ^72  ]       And  this  question  is  confined  to  Miss  Edwards'  *children's  moiety, 

there  being,  as  I  understand,  no  dispute  as  to  the  Chapman  moiety. 

The  question  is.  Miss  Edwards  having  no  children,  what  becomes 
of  the  income  of  the  moiety  given  to  her  children,  accrued  after  the 
expiration  of  the  twenty-one  years  from  the  testator's  death,  and  of  the 
income  of  the  fund  accumulated  from  that  moiety  during  the  twenty- 
one  years.  Now  it  seems  to  me  that  in  any  event  the  heir  and 
next  of  kin  must  be  entitled. 

Either  the  statute  applies,  or  it  does  not.  If  the  statute  applies, 
one  or  other  of  these  consequences  must  follow :  either  its  effect 
must  be  to  strike  the  trust  for  accumulation  out  of  the  w^ill,  as  in 
El/re  V.  Maraden,  and  Boj/ce  v.  McDonald,  or  it  must  constitute 
a  statutory  disposition  of  the  income  in  favour  of  the  persons 
entitled,  subject  to  the  trust  for  accumulation.  In  the  former 
case,  the  heir  and  next  of  kin  must  take  as  upon  an  intestacy.  In 
the  latter  they  must  take  under  the  statutory  disposition,  for,  there 
being  no  child  of  Miss  Edwards,  there  is  no  person  who  can  take 
before  them.  The  income  cannot  remain  to  abide  the  event  of 
Miss  Edwards  having  children,  because  the  statute  says  it  shall 
go  to  and  be  received  by  the  person  who  would  be  entitled  if  there 
was  no  trust  for  accumulation.  There  is  no  person  but  the  heir 
and  next  of  kin  to  whom  it  could  go,  or  by  whom  it  could  be 
received. 
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Bat  if  the  statute  does  not  apply,  or,  in  other  words,  if  these  are 
portions  within  the  meaning  of  the  exception,  then  there  is  a  valid 
trust  for  accumulation  during  the  life  of  Miss  Edwards.  But  as 
there  is  now  no  possibility  of  her  having  children,  the  trust  is 
to  accumulate  for  the  benefit  of  the  heir  and  next  of  kin;  that 
is  to  say,  they  have  vested  interests,  subject  to  be  divested  *only  in 
an  event  which  cannot  happen.  And  having  vested  interests  in  the 
capital  to  be  accumulated  for  their  benefit,  they  are  entitled  to 
present  payment.  ^ 


Edwards 
Took. 


[•73] 


PEACOCK  V.  8T0CKF0RD  (1). 

(3  D.  M.  &  G.  73—79.) 


1853. 
Jan.  31. 


V..C. 

On  Appeal. 

Knioht 
Bkucb, 

TURNBB, 

L.JJ. 

[73] 


A  testator  bequeathed  life  interests  in  four  distinct  funds  to  four  nieces  Kindebslet, 
respectiTely,  and  directed  that,  upon  the  decease  of  any  or  either  of  them, 
the  principal  of  the  fund  the  interest  of  which  was  to  be  received  by  her  or 
them  should  be  held  in  trust  for  '*  the  benefit  of  all  and  every  the  lawful 
children  of  her  or  them  so  dying  and  of  the  survivors  or  survivor  of  my 
other  nieces  hereinbefore  named  in  equal  shares."  One  of  the  nieces  having 
died,  leaving  two  children :  Held,  that  her  fund  was  divisible  among  these 
children  and  among  the  childi'en  of  the  three  other  nieces ;  it  being  proper 
to  give  some  force  to  the  word  **  of,"  and  that  word  being  referable  to  the 
word  "  children"  as  the  last  antecedent 

This  was  an  appeal  from  the  decision  of  Vice  -  Chancellor 
KiNDEBSLEY,  upon  the  petition  of  Thomas  Bonnett  and  Michin 
Lake,  two  of  the  defendants. 

The  question  was  as  to  the  construction  of  the  will  of  Thomas 
Slaughter,  dated  the  22nd  of  April,  1823,  whereby  the  testator, 
among  other  bequests,  gave  and  bequeathed  to  his  executors  and 
trustees  9,000^.  New  4Z.  per  cent.  Bank  Annuities,  a  bond  condi- 
tioned for  the  replacement  of  1,000{.  &l.  per  cent.  Consolidated 
Bank  Annuities,  a  debt  of  1,500/.  due  to  the  testator,  and  a  sum  of 
3,500L  8Z.  per  cent.  Consolidated  Bank  Annuities :  upon  trust,  in 
the  first  place,  immediately  after  the  testator's  decease,  to  pay  the 
dividends,  interest,  and  annual  proceeds  of  5,000^,  part  of  the  sum 
of  9,000t.  41.  per  cent.  Bank  Annuities,  and  the  bond  debt  above 
mentioned,  to  his  niece  the  defendant  Sarah  Stockford  for  her  life 
for  her  separate  use ;  and  upon  further  trust  to  pay  the  dividends, 
interest,  and  annual  proceeds  of  the  sum  of  2,0002.  other  part  of 
the  sum  of  9,0002.  H.  per  cent.  Bank  Annuities  to  his  niece 
(another  defendant)  Elizabeth  Edmonds  for  her  life  for  her 
separate  use ;  and  upon  further  trust  to  pay  the  dividends,  interest. 


(1)  IIawc4  V.  Ilawes  (1880)  14  Ch.  D. 
014.  43  L.  T.  280;  In  re  Ftuthersioiit's 


Trugts{\m2)  22  Ch.  D.  Ill,  52  L.  J. 
Ch.  75,  47  L.  T.  538. 
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Pkaoock  and  annual  proceeds  of  the  sum  of  2,0002.,  remainder  of  the  sum 
Stockfoild.  of  9,0001.  4/.  per  cent.  Bank  Annuities,  *to  his  niece  (another 
[  *74  ]  defendant)  Ann  Mann  for  her  life  for  her  separate  use ;  and 
upon  further  trust,  as  to  the  debt  of  1,5002.,  to  re-invest  the  prin- 
cipal, when  paid,  in  the  stock  of  New  42.  per  cent.  Annuities,  and 
in  the  mean  time,  and  also  after  such  re-investment  to  pay  the 
dividends,  interest,  and  annual  proceeds  to  his  niece  (another 
defendant)  Ann  Burnett  for  her  life  for  her  separate  use;  and 
upon  further  trust  to  pay  the  dividends,  interest,  and  annual 
proceeds  of  the  sum  of  8,5002.  82.  per  cent.  Consolidated  Bank 
Annuities  to  Mary  Slaughter  for  her  life  for  her  separate  use ;  and 
after  her  decease  to  stand  possessed  of  and  interested  in  the  said 
sum  of  8,5002.  82.  per  cent.  Consolidated  Bank  Annuities  in  trust  to 
pay  the  dividends,  interest,  and  annual  proceeds  thereof  unto  his 
nieces  Ann  Mann  and  Elizabeth  Edmonds  in  equal  shares  and 
proportions  during  their  joint  lives  and  for  their  separate  use. 

The  will  then  proceeded  as  follows:  "And  upon  the  decease 
of  any  or  either  of  my  said  nieces  Sarah  Stockford,  Elizabeth 
Edmonds,  Ann  Mann,  and  Ann  Burnett,  to  stand  and  be  possessed 
of  the  principal  sum  or  sums  (the  interest  or  dividends  of  which  is 
to  be  paid  to  or  received  by  her  or  them  during  their  lives),  in  trust 
for  the  benefit  of  all  and  every  the  lawful  children  of  her  or  them 
so  dying,  and  of  the  survivors  or  survivor  of  my  other  nieces  here- 
inbefore named,  in  equal  shares  and  proportions,  the  respective 
shares  of  such  child  or  children  as  may  be  a  son  or  sons  to  be  paid 
or  assigned  and  transferred  to  him  or  them,  as  and  when  he  or  they 
shall  attain  his  or  their  age  or  ages  of  twenty-one  years  respectively, 
and  the  share  or  shares  of  such  as  may  be  daughters  on  their 
respectively  attaining  that  age  or  being  married,  and  the  interest 
and  dividends  thereof  or  any  part  or  parts  of  the  principal  to 
be  sooner  disposed  of  and  applied  for  his  and  their  education,  main- 
[  '76  1  tenance,  preferment,  *or  advancement  in  the  world  in  such  manner 
as  the  said  trustees  and  executors  shall  think  fit.  Provided  always, 
and  my  will  also  is,  that  if  either  or  any  such  child  or  children  shall 
die  without  leaving  issue  before  he,  she,  or  they  shall  attain  the  age 
of  twenty-one  years,  or  being  a  daughter  or  daughters  before  she 
or  they  shall  be  married,  then  the  share  or  shares  of  him,  her,  or 
them  so  dying  as  aforesaid,  or  so  much  thereof  as  shall  not  have 
been  applied  and  disposed  of  for  his,  her,  and  their  preferment  or 
advancement  in  the  world,  shall  from  time  to  time  go  to  the  survivor 
and  survivors  of  such  children,  and  be  paid,  applied,  assigned,  and 
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transferred  to  him,  her,  or  them  equally,  share  and  share  alike,      Peacock 
at  such  time  or  times  and  in  the  same  manner  as  is  hereinbefore    stockford. 
mentioned  and  expressed  touching  his,  her,  and  their  original  share 
and  shares." 

The  testator  died  on  the  28rd  of  August,  1823.  He  left  his  four 
nieces  him  surviving.  One  of  them,  Sarah  Stockford,  had  never 
been  married.  Another  of  them,  Elizabeth  Edmonds,  had  never 
had  any  child.  A  third,  Ann  Burnett,  had  had  four  children,  of 
whom  two  were  still  living,  but  the  other  two  had  died  in  the  life- 
time of  the  testator.  The  fourth  niece,  Ann  Mann,  had  had  two 
children,  Mary  Ann  Mann  and  Harriet  the  wife  of  John  Butt,  both 
of  whom  were  still  living. 

Ann  Mann  having  died  on  the  12th  of  September,  1852,  a 
petition  was  presented  for  the  distribution  of  the  funds  to  the 
income  of  which  she  was  entitled  for  her  life,  and  upon  that  peti- 
tion the  order  now  appealed  from  was  made  by  the  Vicb-Chancbllou, 
deciding  that  the  fund  representing  the  2,000/.  42.  per  cent.  Annuities, 
in  which  she  had  a  life  interest,  became  divisible  upon  her  death 
in  five  equal  shares  between  the  three  surviving  nieces  of  the 
testator  and  the  two  daughters  of  Ann  Mann,  that  *is  to  say,  [  '76  ] 
between  Sarah  Stockford,  Elizabeth  Edmonds  and  Ann  Burnett, 
and  Mary  Ann  Mann  and  Harriet  Butt  and  their  incumbrancers, 
in  equal  shares. 

Mr.  Roll  and  Mr.  Giffard  appeared  for  the  appellants. 

Mr.    Bacon,   Mr.    Law,   and    Mr.    Baggallay,   for    different 
respondents. 

The  arguments  and  authorities  relied  upon  appear  from  the 
judgment. 

Thb   Lord   Justice   Tubnbr,   after    stating    to  the   effect  above 
mentioned,  said: 

We  have  felt  the  great  weight  which  is  due  to  the  opinion  of 
the  Vice-Chancellob  in  this  case,  and  it  is  with  great  reluctance 
we  differ  from  him  upon  a  question  open  to  so  much  doubt ;  but, 
after  repeatedly  considering  this  will,  we  have  been  unable  to 
satisfy  our  minds  that  the  construction  he  has  put  upon  it  is 
correct. 

This  construction,  which  lets  in  the  surviving  nieces  or  niece 
to  take  equally  with£the  children  of  any  niece  or  nieces  who  may 
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PsAoooK  die,  appears  to  us  to  be  open  to  many  objections.  It  woald,  if 
STooKroRD.  tbe  words  "  survivors  or  survivor  "  be  read  in  their  natural  sense, 
give  to  each  of  the  nieces  a  contingent  interest  in  the  capital  of 
the  fund,  to  the  income  of  which  the  other  nieces  were  entitled 
for  their  lives ;  and,  if  the  last  surviving  niece  should  die  without 
having  had  a  child,  the  capital  of  the  fund,  to  the  income  of  which 
she  was  entitled,  would  fall  into  the  residue.  If,  on  the  other 
hand,  the  words  ''survivors  or  survivor"  be  construed  in  the 
artificial  sense  of  ''others  or  other,"  and  any  one  of  the  nieces 
died,  without  having  had  a  child,  the  other  nieces  would  take  the 
capital,  to  the  income  of  which  the  deceased  niece  had  been 
[  *77  ]  entitled,  to  *the  exclusion  of  the  niece  so  dying.  Each  niece  would 
take  a  reversionary  interest  in  the  funds  in  which  the  others  took 
life  interests.  It  is  most  improbable  that  the  testator  could  have 
entertained  such  intentions  as  these;  and  we  are  satisfied,  from 
these  and  other  considerations,  that  a  construction  which  leads  to 
such  consequences  ought  not  to  be  adopted  by  the  Court,  unless 
it  is  absolutely  driven  to  it. 

Another,  and,  as  it  seems  to  us,  a  more  probable  intention  to  be 
imputed  to  the  testator,  is,  that  the  children  of  each  niece  were 
to  take  the  capital,  in  which  their  parents  took  a  life  interest,  and 
that  the  survivors  or  others  of  the  nieces  were  to  take  the  capital 
if  the  deceased  niece  had  no  children.  But,  probable  as  this 
intention  is,  wo  think  the  words  of  the  will  do  not  warrant  us  in 
adopting  that  construction.  It  could,  we  think,  be  arrived  at  only 
by  interpolating  after  the  limitation  to  the  children,  and  before 
the  limitation  to  the  survivors,  the  words  "  if  there  shall  be  no 
children;"  and  if  a  sensible  construction  can  be  put  upon  the 
words  as  they  stand,  it  is  clear  that  we  should  not  be  justified  in 
making  any  interpolation. 

Being,  then,  satisfied  that  the  surviving  nieces  cannot  take 
with  the  children  of  the  deceased  nieces,  and  that  the  construction, 
which  would  give  the  shares  of  the  deceased  nieces  to  their  children, 
and,  in  default  of  children,  to  the  survivors  or  others  of  the  nieces, 
cannot  be  maintained,  it  seems  to  us  to  follow,  as  almost  a  necessary 
conclusion,  that  the  parties  to  take  the  fund  in  question  must  be 
the  children  of  all  the  nieces.  For,  the  surviving  nieces  being 
excluded,  the  children  are  to  take,  and,  as  each  class  does  not  take 
its  parent's  share,  all  must  take  together. 
[  78  ]  Each  step,  however,  by  which  we  have  arrived  at  this  result,  is 

open  to  doubt  and  difficulty,  and  we  should  have  felt  even  more 
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hesitation  upon  the  case  than   we  have,   if  we  had  not  found      Peacock 
authority,  which,  in  our  opinion,  supports  the  conclusion  to  which    gTocicroRo. 
we  have  come. 

In  cases  of  this  nature  we  think,  that  the  only  safe  course  is  to 
adhere  to  the  words  of  the  will,  to  give  effect  to  all  of  them,  and 
to  construe  them  according  to  the  ordinary  rules.  Now,  in  this 
case,  the  terms  of  the  disposition  are — ''  In  trust  for  the  benefit  of 
all  and  every  the  lawful  children  of  her  or  them  so  dying  and  of 
the  survivors  or  survivor  of  my  other  nieces ; "  not — "  in  trust  for 
the  benefit  of  the  children  of  her  or  them  so  dying  and  the  sur- 
vivors or  survivor  of  my  other  nieces."  Had  the  disposition  been 
in  the  latter  form  the  surviving  nieces  must,  we  think,  have  been 
held  entitled,  according  to  the  decision  in  Lugar  v.  Harman  (i), 
and  what  is  said  in  Doe  v.  Joinville  (2).  In  Lxvgar  v.  Harman 
there  was  a  gift  of  residue  to  H.  for  life,  and  after  his  death  "to 
be  divided  equally  amongst  the  children  of  my  late  cousin  Edward 
Lugar  and  my  cousin  P.  Fearis  and  their  lawful  representatives," 
and  it  was  held  that  F.  Fearis,  and  not  his  children,  took  with  the 
children  of  E.  Lugar;  but  it  may  be  collected  from  the  report 
that  had  the  word  "of"  been  introduced  between  the  words  "my 
cousin  P.  F."  (3)  the  decision  would  have  been  the  other  way ;  and 
we  think  this  decision  is  well  founded,  for  it  is  an  undoubted 
general  rule  that  some  effect  is  to  be  given  to  every  word  of  a 
will,  and  the  construction  suggested  would  have  been  necessary 
to  give  some  effect  to  the  word  "  of."  Assuming  that  we  are  right 
in  considering  that,  in  the  absence  of  the  introductory  word  "of," 
the  surviving  nieces  would  have  been  ^entitled,  the  same  principle  [  *7i)  ] 
of  construction  seems  to  us  to  govern  the  present  case,  for  then, 
in  order  to  give  the  word  "  of  "  some  effect,  it  would  be  necessary 
to  refer  it  to  the  children.  It  was  said,  however,  that  effect  would 
be  given  to  it  by  referring  it  to  the  words  "  for  the  benefit"  by 
which  the  sentence  is  introduced :  in  effect,  reading  the  sentence 
as  if  it  stood,  "  In  trust  for  the  benefit  of  all  and  every  the  lawful 
children  of  her  or  them  so  dying,  and  for  the  benefit  of  the 
survivors  or  survivor  of  my  other  nieces ; "  but  we  think  this 
would  not  be  consistent  with  the  ordinary  rules  of  construction, 
for  in  Noy's  Maxims  we  find  this  rule  laid  Aovfu—Ad  proximum 
antecedens  fiat  relation  nisi  impediatur  sententia.  And  several 
instances  are  cited  in  support  of  it. 

(1)  1  Cox,  250.    See  14  CJh.  D.  p.  617.  (3)  Sic, 

(2)  6  B.  B.  585  (3  East,  172). 
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flUB. 


Peacock 

r. 

Stockpord. 


Upon  the  whole,  therefore,  the  conclusion  at  which  we  have 
arrived,  after  much  doubt  and  hesitation,  is,  that  the  Vice- 
Chancellor's  order  must  be  altered,  and  it  must  be  declared  that 
this  fund  is  divisible  in  fourths  amongst  the  four  children  of  the 
nieces,  and  directions  must  be  given  accordingly. 

The  Lord  Justice  Knight  Bbucb  concurred. 


1863. 
Jan,  26,  28, 

29 

Frh.  14,  15. 

March  4. 

Parkeb, 
V.-C. 

On  AppeaL 

Knight 

Bruce, 

Turner, 

L.JJ.  (1). 

[80] 


DERBISHIRE  v.  HOME. 

(3D.  M.&G.  80-115.) 

Slaves  in  the  West  Indies  were  bequeathed  to  executors,  upon  trusts  for 
a  niece  of  the  testator  for  her  life  with  remainder  to  her  children.  The 
executors  having  renounced  and  disclaimed,  administration  with  the  wiU 
annexed  was  granted  to  the  niece,  who  afterwards  married  a  minor.  Before 
her  husband  had  attained  twenty-one  the  husband  and  wife  executed  a 
settlement,  reciting  that  the  husband  was,  in  right  of  the  wife,  possessed 
of  the  slaves,  theretofore  the  property  of  her  late  uncle ;  but  not  in  any 
manner  referring  to  the  will.  The  settlement  purported  to  assign  the 
slaves  to  trustees,  in  trust  to  sell  and  invest  the  proceeds  and  pay  the  inoome 
for  the  separate  use  of  the  wife  for  life,  without  power  of  anticipation,  with 
trusts,  by  way  of  remainder  to  the  children  of  the  marriage.  Before  the 
husband  came  of  age  the  husband  and  wife  sold  the  slaves  without  noticiiig 
the  settlement  in  the  contract,  but  paid  part  of  the  purchase-money  to  one 
of  the  trustees  of  the  settlement,  the  other  trustees  not  concurring  in  or 
being  in  fact  aware  of  the  sale  or  payment.  An  amicable  bill  was  then 
filed  on  behalf  of  the  infant  children  of  the  marriage,  to  have  the  trusts  of 
the  settlement  carried  into  execution,  or  a  new  settlement  made  in  con- 
formity with  an  offer  of  the  husband  to  execute  such  settlement  on  receiving 
3,o00/.  out  of  the  wife's  fortune.  This  bill  contained  an  allegation  that  the 
proceeds  of  the  slaves  had  been  invested  in  the  names  of  the  trustees.  The 
trustees,  by  their  answer,  admitted  the  truth  of  this  allegation.  The  hus- 
band and  wife,  answering  separately,  disputed  the  validity  of  the  settle- 
ment, and  stated  that  the  wife  was  not  intended  to  be  bound  by  it ;  but  the 
husband  offered  to  execute  a  settlement  on  the  above  terms.  The  decree 
declared  the  settlement  void,  and  directed  a  new  settlement  to  be  made 
upon  the  footing  of  the  husband's  offer.  A  settlement  was  accordingly 
executed  and  the  3,500^  paid  to  the  husband.  Afterwards  it  was  discovered 
that  the  admission  in  the  trustees'  answer  was  incorrect,  the  trustee  who 
received  the  proceeds  of  the  slaves  having  applied  the  money  to  his  own 
use,  and  having  by  false  statements  induced  his  co-trustees  to  believe,  and 
upon  their  answer  admit,  that  the  investment  in  their  names  and  his  had 
been  made  as  there  stated.  His  circumstances  were  such  that  any  attempt 
to  recover  the  amount  at  any  period  would  have  been  hopeless.  More  than 
twenty  years  after  the  wife  was  aware  of  these  circumstances  she  instituted 
a  stdt  against  the  co-trustees  to  make  them  personally  liable  for  the  breach 
of  trust :  Held, 

First,  that  the  above  facts,   independently  of  the  admission  of   the 
co-trustees  in  their  answer,  did  not  render  them  personally  liable  in  respect 


(1)  The  Lord  Chancellor  was  present  during  a  part  of  the  ailment. 
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of  the  proceeds  of  the  sale  of  the  slaves,  the  title  of  the  settlors  not  having  Debbuhirb 
been  such  as  to  enable  the  trustees  legally  to  possess  themselves  of  the  fund.  c* 

Secondly,  that  in  the  circumstances  of  the  Ciise  that  admission  did  not  ^^'* 

create  any  such  liability. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Parker, 
reported  5  De  Gex  &  Smale,  702. 

The  following  statement  of  the  facts  of  the  case  is  transposed        [  8i  ] 
to    this  place  from  the  commencement  of   the  judgment  of   the 
Lord  Justice  Turner: 

The  bill  was  filed  by  Mary  Derbishire,  the  wife  of  Henry  Grant 
DerbJshire,  by  her  next  friend,  mainly  for  the  purpose  of  charging 
some  trustees  and  representatives  of  deceased  trustees  and  the 
husband  of  the  plaintiff  with  the  sum  of  4,869/.  11«.  3d.  SL  per 
cent.  Consolidated  Annuities,  and  the  dividends  thereon.  There 
was  a  subordinate  part  of  the  case  which  had  reference  to  the 
dividends  upon  a  proof  against  the  estate  of  Marsh  &  Co.  for  the 
Sam  of  8,500/.,  the  cash  with  which  the  4,869/.  lis.  dd.  Consols 
was  represented  to  have  been  purchased,  and  to  the  application  of 
these  latter  dividends ;  but  the  main  part  of  the  case  related  to  the 
above-mentioned  stock. 

The  equity  of  the  bill  as  to  this  part  of  the  case  was  summed  up 
by  the  following  pretence  and  charge.  And  the  said  defendants, 
Francis  Home,  William  P.  de  Bathe,  Charles  Hoare,  Henry 
Merrick  Hoare,  Sir  Orford  Gordon,  John  Hogge,  and  Thomas 
Deane  Shute,  sometimes  pretend  that  the  said  sum  of  4,869/.  11«.  Sd. 
8/.  per  cent.  Consolidated  Bank  Annuities,  and  the  other  monies 
arising  from  the  said  negro  and  other  slaves  as  aforesaid,  were  in 
some  manner  lost  to  the  said  trust-estate  by  means  of  the  fraud  of 
the  said  Henry  Fauntleroy,  and  without  any  neglect  or  default  of 
the  said  Sir  Hildebrand  *Oakes,  Jabez  Mackenzie,  Sir  William  [  *82] 
P.  de  Bathe,  and  Francis  Home ;  whereas  the  plaintiff  charges  the 
contrary  of  such  pretence  to  be  the  truth,  but  that,  in  any  event, 
the  estate  of  the  said  Sir  Hildebrand  Oakes,  and  the  said  Sir 
William  P.  de  Bathe,  and  Francis  Home,  are  liable  for  the  acts 
and  defaults  of  the  said  Henry  Fauntleroy,  they  having  authorized, 
or,  at  all  events,  knowingly  permitted  him  to  receive  the  said  sum 
of  8,500/.  on  behalf  of  himself  and  the  said  Sir  Hildebrand  Oakes, 
Sir  William  P.  de  Bathe,  and  Francis  Home.  So  that  the  case 
which  in  this  respect  the  plaintiff  sought  to  establish,  was  the 
liability  of  the  trustees  (who,  or  whose  estates,  were  sought  to  be 
charged),  by  reason  of  their  having  authorized  or  permitted 
Fauntleroy,  their  co-trustee,   to   receive  the  3,600/.,  involving  a 
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D£RBiBHiBB  cbarge  of  neglect  on  their  part  for  not  having  themselves  got  iii  or 
Home.        ^^^^  to  the  investment  of  that  sum. 

The  circumstances  of  the  case  were  the  following. 

Sir  John  Stuart  being  entitled,  among  other  property,  to  a  gang 
of  slaves  belonging  to  a  plantation  in  one  of  the  Bahama  Islands, 
by  his  will,  dated  the  5th  of  March,  1801,  gave  to  the  plaintiff, 
then  Miss  Mary  Fenwick,  the  whole  residue  of  his  property,   real 
and  personal,  wheresoever  the  same  might  be,  and  directed  that 
the  interests  or  annual  proceeds  thereof  should  be  applied,  as  far 
as  might  be  necessaiy,  towards  her  education  and  maintenance 
until  she  attained  the  age  of  twenty-one  years,  at  which  period  he 
directed  that  she  might  receive  from  his  estate  the  principal  sum 
of  600Z.  sterling,  together  with  the  savings  of  interest  during  her 
minority,  with  all  the  plate,  pictures,  jewels,  trinkets,  or  articles  of 
[  *83  ]       household  use,  belonging  to  him,  for  her  own  absolute  *use  and 
disposal ;  after  which  appropriation  the  testator  directed  that  his 
entire  remaining  principal  property,  real  and  personal,  might  be 
so  settled  upon  his  said  niece,  that  in  the  event  of  her  marriage, 
either  then  or  at  any  future  period,  the  said  property  might  be 
secured  to  herself,  with  reversion  at  her  decease,  according  to  her 
own  choice  of  distribution,  to  any  such  children  as  she  might  have, 
independently  of  any  right  or  power  of  her  husband  therein,  and 
that  the  entire  annual  proceeds  or  interest  thereof  might  be  paid 
to  her,  in  half-yearly  payments,  for  her  own  use  and  appropriation 
during  her  life,  subject  to  a  condition  thus  expressed :  **  On  con- 
dition nevertlieless  that  she  resides  in  Europe,  for  which  she  shall 
enter  into  such  proportional  bond  or  engagement  in  favour  of  her 
next  heirs  under  this  my  will  as  my  executors,  whom  I  appoint . 
also  trustees,  are  hereby  directed  to  require."    And  the  testator 
nominated  Charles  Shaw,  James  Simpson,  and  Frederick  Booth, 
executors  of  his  will. 

The  testator  died  in  March,  1815.  The  executors  and  trustees 
renounced ;  and  on  the  SOth  of  May,  1815,  letters  of  administration, 
with  the  will  annexed,  were  granted  to  the  plaintiff. 

In  the  month  of  January,  1817,  the  plaintiff  married  Henry 
Grant  Derbishire,  who  was  then  an  infant.  There  was  no  settle- 
ment upon  the  marriage,  and  on  the  19th  of  November,  1818,  the 
plaintiff  and  Mr.  Derbishire,  he  being  then  still  an  infant,  entered 
into  an  agreement  for  the  sale  of  the  slaves,  which  was  as  follows  : 
''Articles  of  agreement  made  and  entered  into  this  19th  day  of 
November  in  the  year  of  our  Lord  1818  between  Henry  Grant 
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Derbishire,  of  Crawford  Street,  Portman  Square,  in  the  county  of  Dkebishibb 
Middlesex,  Esquire,  and  Mary  his  wife,  *late  Mary  Fenwick  (the  hom b. 
niece,  residuary  legatee,  and  administratrix,  with  the  will  and  [  '^^  ] 
codicil  annexed,  of  General  Sir  John  Stuart,  late  of  Clifton,  in  the 
county  of  Gloucester,  deceased)  of  the  first  part ;  Henry  Wood,  of 
Liverpool,  in  the  county  palatine  of  Lancaster,  merchant,  of  the 
second  part;  and  John  Moss,  of  Liverpool  aforesaid,  banker,  of 
the  third  part :  Whereas  the  said  Sir  John  Stuart  was  in  his  life- 
time, and  at  the  time  of  his  death,  possessed  of  and  entitled  to  a 
gang  or  number  of  various  negro  slaves,  consisting  of  the  several 
persons  mentioned  and  specified  in  the  schedule  hereunder  written 
or  hereto  annexed,  and  late  in,  upon,  about,  or  belonging  to  a 
certain  plantation  called  Stuart's  Manor,  in  the  island  of  Exuma, 
Bahamas,  in  the  West  Indies,  and  elsewhere  in  the  said  island. 
And  whereas  the  said  John  Stuart  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date  the  5th  day  of 
March,  1801,  and  thereby  (after  making  certain  bequests  therein 
specified)  gave  and  bequeathed  unto  his  beloved  niece  the  said 
Mary,  the  wife  of  the  said  Henry  Grant  Derbishire,  then  Mary 
Fenwick,  the  whole  residue  of  his  property,  real  and  personal, 
wheresoever  the  same  might  be,  subject  to  certain  limitations  and 
restrictions  therein  fully  stated;  and  the  said  testator  appointed 
the  said  Mary  Derbishire  executrix,  together  with  Charles  Shaw, 
James  Simpson,  and  Frederick  Booth,  Esquires,  executors  of  his 
said  will ;  and  the  said  Sir  John  Stuart,  on  the  24th  day  of  May, 
1815,  made  and  pubUshed  a  codicil  to  his  said  will,  without  in  any 
manner  revoking  the  same.  And  whereas  the  said  Sir  John  Stuart 
departed  this  life  on  or  about  the  2nd  day  of  April,  1815,  without 
having  revoked  or  altered  his  said  will  or  the  codicil  thereto,  and 
the  said  Charles  Shaw,  James  Simpson,  and  Frederick  Booth, 
having  in  due  form  of  law  renounced  the  execution  thereof, 
administration,  with  the  will  annexed,  of  all  and  singular  the 
goods,  chattels,  *and  credits  of  the  said  testator,  was  on  or  about  [  *<*6  ] 
the  30th  day  of  May,  1815,  duly  granted  by  the  Prerogative  Court 
of  Canterbury  to  the  said  Mary  Derbishire  during  her  residence  in 
Europe,  but  no  further  or  otherwise ;  and  the  said  Mary  Fenwick 
hath  since  intermarried,  and  is  now  the  wife  of  the  said  Henry 
Grant  Derbishire.  Now  these  presents  witness  that  the  said  Henry 
Grant  Derbishire  and  Mary  his  wife  do  and  each  of  them  doth 
agree  with  the  said  Henry  Wood  to  sell  to  him  and  deliver  or 
cause  to  be  delivered  over  into  his  possession  in  manner  hereinafter 
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Dkrbibhirk   mentioned  all  the  gang  and  number  of  male  and  female  negro 
Home.        slaves  late  of  and  belonging  to  the  said  Sir  John  Stuart,  deceased, 
in,  upon,  about,  and  belonging  to  the  said  plantation  called  Stuart*s 
Manor,  in  the  island  of  Exuma,  Bahamas,  and  elsewhere  in  the 
said  island,  which  were  late  the  property  of  the  said  Sir  John 
Stuart,  deceased,  and  of  or  to  which  the  said  Mary  Derbishire,  as 
the  residuary  legatee  or  administr^itrix,  or  the  said  Henry  Grant 
Derbishire  in  her  right,  or  either  of  them,  or  any  person  or  persons 
as  their  agent  or  attorney,  is  or  are  possessed  or  entitled,  and 
which   are  mentioned  and   specified   in   the   schedule   hereunder 
written  or  hereto  annexed,  and  all  and  every  the  progeny  and 
offspring   of   the   same   slaves,  together  with   all   and  every   the 
clothes,  apparel,  and  tools,  utensils  and  implements,  effects  and 
things,  respectively  of  and  belonging  to  the  said  slaves,  and  every 
or  any  or  either  of  them,  at  or  for  the  price  or  sum  of  4,000/., 
subject  nevertheless  to  such  deduction  or  addition  as  is  herein- 
after mentioned,  and   to   be   secured   in  the  manner  hereinafter 
mentioned ;  and  also  that  they  the  said  Henry  Grant  Derbishire 
and  Mary  his  wife,  their  executors  and  administrators,  on  receiving 
from  James  Wood,  as  the  agent  of  the  said  Henry  Wood,  such 
securities  for  the  payment  of  the  said  before-mentioned  price  as 
[  ♦se  J       the  case  may  be  as  are  *hereinafter  mentioned,  shall  and  will,  at 
the  costs  and  charges   of  the  said  Henry  Wood,  his  executors, 
administrators,   or   assigns,   execute   by   themselves  or   by  their 
attorney  or  attornies,  duly  authorized  for  that  purpose,  a  proper 
bill  of  sale,  or  other  necessary  instrument  or  instruments  of  assign- 
ment or  conveyance  for  assuring  and  conveying,  as  far  as  the  said 
Henry  Grant  Derbishire  and  Mary  his  wife  lawfully  can  or  may, 
the  absolute  property  and  interest  in  the  before-mentioned  slaves, 
and  other  effects  and  tilings  hereinbefore  agreed  to  be  sold  and 
disposed  of  by  them  the  said  Henry  Grant  Derbishire  and  Mary 
his  wife,  with  their  appurtenances."     (Then  followed  an  agreement 
on  the  part  of  the  purchaser  to  purchase  the  slaves,  and  various 
provisions  and  stipulations  incidental  to  the  contract.) 

Pending  the  treaty  for  this  sale  there  was  a  correspondence 
between  the  plaintiff  and  the  purchaser,  in  which  the  plaintiff 
referred  to  the  will.  On  the  day  next  following,  the  date  of  the 
contract,  viz.  the  20th  of  November,  1818,  was  executed  the  first 
instrument  to  which  the  trustees  were  parties.  It  was  a  settlement 
of  that  date  made  between  Mr.  and  Mrs.  Derbishire,  of  the  one 
part,  and  Sir  Hildebrand  Oakes,  Bart.,  William  Plunket  de  Bathe, 


YOL.  xcvm.]       1868.     CH.     3  D.  M.  &  G.  86—88.  67 

Esq,,  Francis  Home,  Esq.,  and  Henry  Fauntleroy,  Esq.,  of  the    Dkubishibe 
other  part.     It  recited   the   marriage,   and   that  Mr.  Derbishire        homb. 
was  in  right  of  the  plaintiff  his  wife  possessed  of  or  entitled  to 
6,658Z.  16s.  of  lawful  money  of  Great  Britain,  and  was  also  entitled 
in  right  of  his  wife  to  the  sum  of  1,888/.  East  India  Stock,  which 
had  been  transferred  onto  and  was  then  standing  in  the  name  of 
Mr.  Derbishire  in  the  books  kept  for  entering  the  transfer  of  East 
India  Stock ;  and  that  Mr.  Derbishire  was  in  right  of  his  wife 
further  possessed  of  or  entitled  to  certain  negroes  or  other  slaves, 
^amounting  in  number  to  seventy  or  thereabouts,  theretofore  the       [  •«7  ] 
property  of  her  late  uncle,  Sir  John  Stuart,  deceased,  and  which 
were  then  or  lately  were  hired  out  to  a  Mr.  Forbes,  and  that  it  was 
lately  agreed  by  and  between  Mr.  and  Mrs.  Derbishire  that  the 
sum  of  6,658Z.  15«.  should  be  invested  in  the  purchase  of  a  com- 
petent share  of  8^  per  cent.  Consolidated  Bank  Annuities  in  the 
joint  names  of  Sir  Hildebrand  Cakes,  William  P.  de  Bathe,  Francis 
Home,   and   Henry  Fauntleroy,  and   that  the  East  India  Stock 
shoold  be  transferred  into  the  same  names ;  and  that  it  was  also 
agreed  that  the  aforesaid  negroes  or  slaves,  together  with  the 
offspring  and  issue  of  the  females  of  the  negroes  and  other  slaves 
shoold  be  assigned  to  Sir  Hildebrand  Cakes,  William  P.  de  Bathe, 
Francis  Home,  and  Henry  Fauntleroy,  upon  trust  to  sell  and 
dispose  of  the  same.    By  the  first  witnessing  part  it  was  declared 
that  Sir  Hildebrand  Cakes,  William  P.  de  Bathe,  Francis  Home, 
and  Henry  Fauntleroy,  their  executors,  administrators,  and  assigns, 
should  stand  and  be  possessed  of  the  sum  of  8,550Z.  11«.  dd.  SI.  per 
cent.  Consolidated  Bank  Annuities  and  1,8882.  East  India  Stock 
then  respectively  standing  in  their  names  as  thereinbefore  was 
mentioned,  and  of  and  in  the  dividends,  interest,  and  annual  pro- 
duce thereof,  upon  trust  either  to  permit  the  sums  of  8,550/.  lis.  Sd. 
SL  per  cent.  Consolidated  Bank  Annuities  and  1,8882.  East  India 
Stock  to  remain  in  their  then  actual  state  of  investment,  or  to  vary 
the  same,  with  the  consent  of  H.  G.  Derbishire  and  the  plaintiff 
his  wife,  during  their  joint  lives,  and  after  the  decease  of  either  of 
them  with  the  consent  in  writing  of  the  survivor  of  them  during 
his  or  her  life,  and  after  the  decease  of  such  survivor  at  the  dis- 
cretion of  the  trustees  or  trustee  for  the  time ;  and  to  stand  pos- 
sessed of  and  interested  in  all   and  singular  the  trust  monies, 
stocks,   funds,  and   ^securities,  and   the  interest,  dividends,  and        [  *88  ] 
annual  produce  thereof,  upon  trust  from  time  to  time  during  the 
joint  lives  of  Henry  Grant  Derbishire  and  the  plaintiff  his  wife  to 
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Debbibhibb  apply  the  interest,  dividend^,  and  annaal  produce  as  the  plaintiff, 
Home.  notwithstanding  her  coverture,  should  from  time  to  time  by  any 
writing  or  writings  under  her  hand  (but  not  so  as  to  dispose  of 
or  affect  the  same  in  the  way  of  anticipation)  or  otherwise  direct 
or  appoint,  and  in  default  of  such  direction  and  appointment  into 
her  own  hands  for  her  separate  use.  And  after  the  decease  of 
either  of  them  Henry  Grant  Derbishire  and  the  plaintiff  to  pay 
the  interest,  dividends,  and  annual  produce  of  the  trust  monies, 
stocks,  funds,  and  securities  to  or  permit  the  same  to  be  received 
by  the  survivor  and  his  or  her  assigns  during  his  or  her  life,  for 
his  or  her  and  their  own  proper  use  and  benefit;  and  after  the 
decease  of  the  survivor,  to  stand  possessed  of  the  trust  funds,  in 
trust  for  all  and  every  the  children  and  child  of  Mr.  Derbishire  by 
the  plaintiff  who  being  a  son  or  sons  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  should  attain 
that  age  or  marry,  to  be  divided  between  or  among  them  if  more 
than  one  in  equal  shares  and  proportions,  and  if  there  should  be 
but  one  such  child  the  whole  to  be  in  trust  for  that  one  child. 
And  the  deed  then  contained  certain  trusts  relating  to  the  main- 
tenance and  education  of  the  children,  and  limitations  by  way  of 
accruer. — By  the  second  witnessing  part,  for  a  nominal  considera- 
tion Mr.  and  Mrs.  Derbishire  assigned  unto  Sir  Hildebrand  Oakes, 
William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  their 
executors,  administrators,  and  assigns,  all  and  singular  the  therein- 
before-mentioned negroes  and  other  slaves  (amounting  in  number 
to  seventy  or  thereabouts),  together  with  the  offspring  and  issue  of 
the  females  of  the  said  negroes  or  other  slaves,  upon  trust,  as  soon 
[  'sy  ]  as  conveniently  *might  be  (and  with  or  without  the  concurrence  of 
Mr.  Derbishire  and  the  plaintiff  his  wife),  absolutely  to  sell  and  dis- 
pose of  the  same  either  by  public  auction  or  private  contract  to  any 
person  or  persons  willing  to  become  the  purchaser  or  purchasers 
thereof,  for  such  price  or  prices  or  sum  or  sums  of  money  as  Sir 
Hildebrand  Oakes,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  or  the  survivor  of  them,  or  the  executors,  administra- 
tors, or  assigns  of  such  survivor,  should  deem  proper,  and  for  the 
purposes  aforesaid,  to  enter  into,  make,  and  execute  all  necessary 
and  proper  sales,  contracts,  agreements,  assignments,  acts,  deeds, 
matters,  or  things,  which  were  to  be  valid  and  effectual  to  all 
intents  and  purposes  whatsoever,  although  Mr.  and  Mrs.  Derbi- 
shire should  not  join  therein  or  concur  therewith.  And  it  was 
thereby  agreed  and  declared  that  Sir  Hildebrand  Oakes,  William 
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P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  their  execators,  Dbkbishikb 
administrators,  and  assigns,  should  stand  and  be  possessed  of  and  hom& 
interested  in  the  sum  or  sums  of  money  to  arise  or  be  produced  by 
any  sale  to  be  made  in  pursuance  of  the  trust  lastly  thereinbefore 
declared,  and  of  and  in  the  profits  to  arise  in  the  meantime  and 
until  the  negroes  and  other  slaves  should  have  been  so  sold  as 
aforesaid,  upon  and  for  such  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisoes,  agreements, 
and  declarations  as  were  thereinbefore  expressed,  declared,  and 
contained  of  and  concerning  the  sum  of  8,5501.  lis.  dd.  SL 
per  cent.  Consolidated  Bank  Annuities  and  1,888Z.  East  India 
Stock,  and  the  dividends,  interest,  and  annual  produce  thereof 
respectively,  or  as  near  thereto  as  circumstances  would  admit 

This  settlement,  therefore,  set  up  and  proceeded  upon  a  title 
totally  different  from  the  title  on  which  the  agreement  *for  the  sale       [  *!k>  ] 
of  the  slaves  proceeded,  and  it  settled  the  property  on  trusts 
differing  from  those  limited  by  Sir  John  Stuart's  wilL 

Some  time  after  the  execution  of  this  settlement,  8,500/.,  part  of 
the  proceeds  of  the  slaves,  was,  as  alleged  by  this  bill,  received  by 
Henry  Grant  Derbishire,  and  paid  over  by  him  to  Henry  Fauntleroy 
upon  the  trusts  of  the  settlement.  The  evidence,  however,  on  this 
part  of  the  case  was  not  clear.  But  whatever  might  have  been  the 
true  state  of  the  case,  it  sufficiently  appeared  that  the  trustees 
ultimately  treated  and  considered  the  3,500/.  as  having  been  paid  to 
Fauntleroy  upon  the  settlement  trusts. 

Henry  Grant  Derbishire  attained  twenty-one,  according  to  his 
own  statement  in  his  answer,  in  July,  1821. 

He  then  disputed  the  settlement,  and  there  being  two  children 
bom  of  the  marriage,  a  bill  was  filed  in  the  names  of  the  children 
as  plaintiffs  against  Mr.  and  Mrs.  Derbishire  and  the  trustees.  It 
alleged  that  previously  to  and  at  the  time  of  the  marriage  Mrs. 
Derbishire  was  entitled  as  administratrix  and  sole  next  of  kin  of 
Sir  John  Stuart,  deceased,  to  the  sum  of  6,668/.  15«.  sterling,  the 
Bum  of  1,888/.  East  India  Stock  then  standing  in  the  name  of 
Sir  John  Stuart,  and  to  certain  negro  slaves  in  the  island  of  Little 
Exuma,  one  of  the  Bahama  Islands,  and  other  monies  and  effects. 
It  further  stated  the  indenture  of  settlement,  and  that  the  negro 
slaves  were  some  time  after  the  date  and  execution  of  that  deed, 
and  in  pursuance  of  the  trusts  thereof,  sold  or  disposed  of,  and 
produced  the  net  sum  of  8,500/.,  which  sum  of  8,500/.  had  been 
invested  in  the  purchase  of  the  sum  of  4,869/.  lis.  Sd.  SI.  per  cent. 
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Drbbibhibb  Consolidated  Bank  Annuities  *in  the  names  of  Sir  Hildebrand 
Home.  Oakes,  Sir  William  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy, 
r  •»<  j  and  was  then  with  other  trust  stock  standing  in  their  names.  It 
further  stated  that  it  was  alleged  that  at  the  time  the  settlement 
was  executed  Mr.  Derbishire  was  under  the  age  of  twenty-one  years. 
It  further  stated  that  Mr.  and  Mrs.  Derbishire  sometimes  alleged 
that  they  were  willing  and  desirous,  if  the  indenture  of  settlement 
should  be  deemed  not  to  be  a  binding  settlement,  to  make  and 
execute  a  good,  valid,  and  effectual  settlement,  and  to  confirm  the 
settlement  as  to  a  part  of  the  trust  funds  for  the  benefit  of  the  then 
plaintiffs  and  such  other  children  as  Mr.  and  Mrs.  Derbishire  might 
have,  on  receiving  a  part  only  of  the  trust  funds,  and  that  Mr.  and 
Mrs.  Derbishire  alleged  that  they  or  Mr.  Derbishire  had  contracted 
some  debts  in  the  maintenance  of  themselves  and  the  then  plaintiffs 
]  their  children,  and  otherwise,  to  the  amount  of  3,5002.  or  there- 
abouts, and  that  they  were  desirous  to  receive  out  of  the  trust  funds 
the  sum  of  8,500{.  only,  and  had  proposed  to  Sir  Hildebrand  Oakes, 
William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  to  sell 
out  and  dispose  of  so  much  of  the  trust  funds  as  should  be  sufiicient 
to  raise  the  sum  of  8,500Z.  to  be  paid  to  Mr.  and  Mrs.  Derbishire 
for  the  purpose  of  paying  their  debts,  and  to  answer  their  then 
present  occasions,  and  had  proposed  and  offered,  on  receiving  and 
being  paid  3,500Z.  as  aforesaid,  to  make  and  execute  any  proper 
deed  or  instrument  for  confirming  the  settlement  with  respect  to 
the  remainder  of  the  trust  funds  or  effectually  to  settle  the  same  for 
the  benefit  of  the  then  plaintiffs  and  the  other  children  of  the 
marriage.  The  prayer  was  that  it  might  be  declared  by  the  Court 
that  the  settlement  was  a  valid  and  binding  settlement,  and  that 
[  ♦»2  ]  Sir  Hildebrand  Oakes,  William  P.  de  Bathe,  Francis  Home,  ♦and 
Henry  Fauntleroy,  might  be  restrained  by  injunction  from  selling 
or  disposing  of  any  part  of  the  principal  of  the  trust  funds,  or  if  the 
Court  should  be  of  opinion  that  the  settlement  was  not  a  valid  and 
binding  settlement,  and  that  Mr.  and  Mrs.  Derbishire  were  entitled 
to  receive  any  part  of  the  principal  of  the  trust  funds  or  the  pro- 
ceeds thereof,  then,  that  after  raising  and  paying  out  of  the  trust 
funds  the  sum  of  3,500/.  to  Mr.  and  Mrs.  Derbishire  a  proper  settle- 
ment  might  be  made  of  the  remainder  of  the  trust  funds,  according 
to  the  aforesaid  proposal  and  offer  of  Mr.  and  Mrs.  Derbishire,  such 
new  settlement  to  be  approved  of  by  one  of  the  Masters  of  the  Court. 
All  the  defendants  in  this  bill,  except  Sir  William  P.  de  Bathe  (who 
was  then  abroad  out  of  the  jurisdiction),  appeared  and  put  in  their 
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answers,  the  same  solicitors  acting  for  all  the  parties ;  and  all  the  DsRBTfiniRE 
answers  were  put  in  without  oath,  but  were  signed  by  the  several  homk. 
defendants.  These  answers  admitted  the  several  statements  in  the 
bill,  but  Mr.  and  Mrs.  Derbishire,  who  answered  separately,  denied 
the  validity  of  the  settlements,  and  stated  that  it  was  not  intended 
to  be  binding  upon  Mrs.  Derbishire.  By  a  decree  made  in  the  suit, 
dated  the  20th  of  June,  1822,  it  was  referred  to  the  Master  to 
inquire  and  state  to  the  Court  whether  any  debts  of  Sir  John  Stuart 
remained  unpaid  on  the  20th  of  November,  1818,  which  were  a 
charge  upon  his  assets  and  payable  thereout.  And  it  was  ordered 
that  the  Master  should  inquire  and  state  to  the  Court  whether 
Mr.  Derbishire  was  of  the  age  of  twenty-one  years  when  the  settle- 
ment was  executed  by  him. 

Sir  Hildebrand  Oakes  died  in  the  month  of  September,  1822. 
The  defendants  Charles  Hoare  and  Charles  Merrick  were  his  legal 
personal  representatives. 

The  Master,  by  his  report,  dated  the  14th  of  May,  1823,  after  •  9»  ] 
finding  that  there  was  no  debt  of  the  "intestate"  Sir  John  Stuart 
which  remained  unpaid  on  the  20th  of  November,  1818,  which 
was  a  charge  upon  his  assets  and  payable  thereout,  except  a 
debt  of  1402.  which  had  been  paid  by  Mr.  Derbishire,  found 
that  Mr.  Derbishire  was  not  of  the  age  of  twenty-one  years  at 
the  time  of  executing  the  settlement.  Upon  the  cause  coming 
on  for  further  directions,  on  the  27th  of  November,  1823,  it 
was  declared  that  the  settlement  was  not  binding  on  Mr. 
Derbishire;  and — Mr.  Derbishire  by  his  counsel  submitting  (on 
receiving  and  being  paid  out  of  the  trust  funds  mentioned  in 
the  indenture  of  settlement  the  sum  of  8,500Z.)  to  confirm  the 
settlement,  or  to  make  and  execute  such  settlement  of  the  remainder 
of  the  trust  funds,  (after  payment  of  the  costs  of  the  suit,)  as  the 
Court  should  direct, — it  was  ordered  to  be  referred  to  the  Master  to 
tax  all  parties  their  costs  of  the  suit  relating  to  the  settlement 
thereinafter  directed  to  be  approved  of  by  the  Master  as  between 
solicitor  and  client.  And  it  was  ordered  that  William  P.  de  Bathe, 
Francis  Home,  and  Henry  Fauntleroy,  the  surviving  trustees  of 
the  indenture  of  settlement,  should  be  at  liberty  to  sell  so  much  of 
the  trust  funds  as  would  be  sufficient  to  raise  the  sums  of  1402.  and 
3,500^.,  and  what  should  be  taxed  for  such  costs.  And  thereout  it 
was  ordered  that  the  defendants  should  pay  the  sum  of  1402.  to 
Mr.  Derbishire,  and  retain  and  pay  all  parties  their  costs  when 
taxed  ;  and  thereout  also  it  was  ordered  that  the  defendants  should 
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Dkrribhirb  retain  the  sum  of  8,5002.,  subject  to  the  inquiry  thereinafter  directed, 
HoMB.  ai^d  the  further  order  of  the  Court.  The  order  then  contained  the 
usual  directions  for  the  separate  examination  of  Mrs.  Derbishire  by 
commission,  as  to  the  disposition  of  the  sum  of  3,5002.  And  it  was 
[  *94  ]  ordered  to  be  referred  to  the  Master  to  approve  of  a  proper  ^settle- 
ment  to  be  made  of  the  remainder  of  the  trust  fund  upon  Mr.  and 
Mrs.  Derbishire,  and  the  issue  of  their  marriage,  and  to  appoint 
proper  persons  to  be  trustees  of  the  settlement. 

Mrs.  Derbishire  being  examined,  expressed  her  desire  that  the 
sum  of  3,5002.  to  which  she  was  entitled  as  administratrix  and  sole 
next  of  kin  of  Sir  John  Stuart,  deceased,  or  the  securities  on  which 
the  same  or  any  part  thereof  had  been  placed,  should  be  paid, 
transferred,  or  assigned  to  Mr.  Derbishire ;  and  accordingly,  by  an 
order  of  the  22nd  of  January,  1824,  it  was  ordered  that  the  sum  of 
8,5002.,  or  the  securities  on  which  the  same  or  any  part  thereof  had 
been  placed  out,  should  be  paid,  assigned,  or  transferred  to  him. 

The  sums  of  1402.  and  8,5002.  were  paid  according  to  this  order, 
and  a  new  settlement  was  approved  of  by  the  Master,  and  execut'ed 
by  the  parties  thereto.  It  bore  date  the  1st  of  June,  1824,  and 
was  made  between  Mr.  and  Mrs.  Derbishire,  of  the  one  part,  and 
Jabez  Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  of  the  other  part.  It  recited  that  the  negroes  had  been 
sold,  and  produced  the  sum  of  8,5002.,  which  had  been  invested  in 
the  purchase  of  4,8692.  lis.  Sd.  82.  per  cent.  Consolidated  Bank 
Annuities  in  the  names  of  the  trustees.  And  that  William  P.  de 
Bathe,  Francis  Home,  and  Henry  Fauntleroy,  in  obedience  to  the 
order  of  the  27th  of  November,  1828,  and  the  Master's  report  of  the 
81st  of  May,  1824,  had  sold  out  1,8262.  159.  8d.  East  India  Stock, 
part  of  the  trust  monies  and  securities  which  had  produced  the 
sum  of  8,9272.  58.  6d.,  and  they  had  thereout  that  day  paid  to 
Mr.  Derbishire  the  two  sums  of  1402.  and  8,5002.,  as  he  did  thereby 
admit  and  acknowledge,  and  had  also  paid  the  costs  of  the  suits 
[  *95  ]  *and  broker's  charges,  and  there  was  then  standing  in  the  names 
of  the  trustees  the  sum  of  5612.  4^.  4^2.  East  India  Stock,  and 
13,4202.  2«.  6d,  82.  per  cent.  Consolidated  Bank  Annuities.  The 
witnessing  part  declared  that  William  P.  de  Bathe,  Francis  Home, 
and  Henry  Fauntleroy,  would  with  all  convenient  speed  transfer  the 
sum  of  5612.  48.  4d.  East  India  Stock  and  the  sum  of  18,4202. 2s,  6d 
82.  per  cent.  Consolidated  Bank  Annuities  into  the  names  of  Jabez 
Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  and  that  until  the  transfer  thereof  William  P.  de  Bathe, 
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Francis  Home,  and  Henry  Fauntteroy,  their  executors,  adminis-  dkrbishiu 
trators,  and  assigns,  and  from  and  after  such  transfer,  they,  homk. 
Jabez  Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  their  executors,  administrators,  and  assigns,  should 
stand  possessed  of  and  interested  in  the  above  trust  funds,  upon 
trusts  for  transposing  and  varying  the  investment  thereof,  and  for 
standing  possessed  of  and  interested  in  all  the  trust  stock,  funds, 
and  securities,  and  the  dividends,  interest,  and  annual  produce 
thereof,  upon  the  trusts  thereinafter  expressed,  being  trusts  to  pay 
the  income  during  the  joint  lives  of  Mr.  and  Mrs.  Derbishire,  as  she 
should  (but  not  by  way  of  anticipation)  direct  or  appoint,  and  in 
default  of  appointment  for  her  separate  use ;  and  after  the  decease 
of  either  of  them  Mr.  and  Mrs.  Derbishire  to  pay  the  income  to  the 
survivor  for  life,  and  after  the  decease  of  the  survivor  to  stand  and 
be  possessed  of  the  capital,  in  trust  for  the  children  of  Mr.  and  Mrs. 
Derbishire,  as  they  during  their  joint  lives,  or  the  survivor,  should 
appoint;  and  subject  to  such  appointment,  in  trust  for  all  the 
children  equally  who  being  a  son  or  sons  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  should  attain 
that  age  or  be  married. 

In  the  year  1829  Sir  W.  P.  de  Bathe  and  F.  Home  transferred  [  96  j 
the  sum  of  561L  4«.  4d.  East  India  Stock  into  the  names  of 
F.  Home,  Sir  F.  W.  Drummond,  and  George  Battcock,  but  the  sum 
of  8,55(M.  11«.  Sd.  3/.  per  cent.  Consolidated  Bank  Annuities  was 
never  transferred  out  of  the  names  of  Sir  H.  Oakes,  Sir  W.  P.  de 
Bathe,  F.  Home,  and  H.  Fauntleroy. 

On  the  16th  of  September,  1824,  a  commission  of  bankrupt 
issued  against  William  Marsh,  Josias  Henry  Stacey,  and  George 
Edward  Graham,  the  partners  of  Henry  Fauntleroy,  and  on  the 
29th  of  October,  1824,  another  commission  of  bankrupt  issued 
against  Henry  Fauntleroy.  They  were  all  found  bankrupt,  and 
the  two  commissions  were  consolidated. 

In  the  month  of  November,  1824,  Fauntleroy  was  executed  for 
felony,  and  he  died  an  uncertificated  bankrupt  and  wholly  insolvent. 
After  the  death  of  Fauntleroy  Sir  W.  P.  de  Bathe  and  F.  Home, 
proved  for  8,500/.,  part  of  the  produce  of  the  negroes,  against  the 
estate  of  the  bankrupts  under  the  bankruptcy,  but  they  never  in 
any  manner  proved  or  attempted  to  prove  against  the  estate  for  any 
other  sum  of  money. 

A  first  and  second  dividend  of  three  shillings  and  fourpenca 
each  in  the  pound  in  respect  o{  the  debt  so  proved,  amQunting  in 
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DKBnisHiRie   the  whole  to  the  sum  of  1,1662.  18«.  4d.  were  received  by  Sir  W.  P. 
HoMB.       de  Bathe  and  F.  Home  previously  to  the  22nd  of  December,  1829, 
and  the  sum  of  856/.  (part  thereof)  was  invested  by  them  Sir  W.  P. 
de  Bathe  and  F.  Home  in  the  parchase  of  1,000/.  3/.  per  cent.  Con- 
solidated Bank  Annuities. 

[  07  ]  The  Solicitor-General,  Mr.  Daniell,  and  Mr,  SoiUhgate^  were 

for  the  appellants. 

Mr.  Teed  and  Mr.  Roche,  were  for  the  defendants  Home  and 
Battcock. 

[They  referred  to  Evans  v.  Bicknell  (i),  Jones  v.  Kearney  (2), 
Jackson  v.  Hohhouse  (3),  Jones  v.  Smith  (4),  Hovenden  v.  Lord 
Annesley  (5),  Beckfirrd  v.  Wade  (6),  and  other  cases.] 

Mr.  Chandless  and  Mr.  Hallett,  for  the  defendant  De  Bathe, 
[referred  to  Bonser  v.  Cox  (7),  Fowler  v.  Reynal  (8),  Hearlev.  Green- 
hank  {9),  Ryder  v.  Bickerton  (\o),  Evans  v.  Bicknell  (i),  Baggett  v. 
Meux(l\),] 

Mr.  Malms,  Mr.  Craig,  and  Mr.  Hoare^  were  for  the 
defendants  Messrs.  Hoare. 

Mr.  Wigram  and  Mr.  Sandys  were  for  the  representatives  of 
Mr.  Mackenzie. 

Mr.  Campbell  was  for  Sir  0.  Gordon. 

The  Solicitor-General,  in  reply. 

March  4.        ThE   LoRD   JuSTICB   KnKJHT   BrUCE  : 

[  98  ]  The  appeal  of  which  we  have  to  dispose   is  that  of  the   sole 

plaintiff,  Mrs.  Derbishire,  who  complains  of  part  only  of  the  decree. 
There  is  no  other  appellant.  The  appeal  has  been  resisted  by 
various  respondents,  who  have  between  them  scarcely  suggested, 
and  none  of  whom  has  in  eflfect  asked,  that  the  decree  should  be  in 


(1)  oR.  B.  245(6  Ves.  174). 

(2)  58  R.  11.  249  (J  Dr.  &  War.  134). 

(3)  16  R  R.  200  (2  Mer.  483). 
4)  58  R.  R  38  (1  Ph.  244). 

(5)  9  R.  R.  119  (2  Sch.  &  Lef.  607). 

(6)  11  R.  R.  '^0(17  Ves.  87). 

(7)  63  R.  R.  32^<6  Beav.  110). 


(8)  87  R.  R.  163  (2  De  G.  &  Sm. 
749). 

(9)  3  Atk  V.2. 

(10)  3  Swanst.  80,  n. ;  see  32  R,  B. 
277,  278. 

(11)  65R.  R.471  (I  Ph.  627). 
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any  respect  altered.    Some  defendants  in  the  cause  have  not    Debbibhibb 
appeared  apon  the  appeal.  Homb. 

The  chief  or  sole  object  of  the  plaintiff's  pursuit  is  the  price  or 
value  of  some  slaves  formerly  the  property  of  a  distinguished 
officer,  the  late  Sir  John  Stuart,  her  uncle,  and  especially  a  sum  of 
3,5002.,  produced  by  a  sale,  whether  valid  or  invalid,  of  those  slaves, 
or  some  of  them,  that  took  place  in  the  year  1819,  and  received 
in  the  same  year  by  the  late  Mr.  Fauntleroy,  or  the  sum  of 
4869Z.  11<.  3(2. 32.  per  cent.  Bank  Annuities,  in  the  purchase  of  which 
he  untruly  alleged  the  3,5002.  to  have  been  invested :  the  appellant 
contending  that  at  least  with  one  of  those  sums,  and  with  interest 
or  income  for  a  considerable  time  in  respect  of  it,  she  is  entitled  to 
charge  the  defendants  Colonel  Home,  Sir  William  de  Bathe,  and 
Mr.  Battcock,  and  the  estates  of  Sir  Hildebrand  Oakes,  Colonel 
Mackenzie,  and  Sir  Francis  Drummond,  deceased,  who  are  repre- 
sented respectively  by  other  defendants. 

That  there  are  difficulties  in  the  way  of  this  claim  as  to  one  and 
all  of  the  persons  and  estates  sought  to  be  subjected  to  it,  has 
scarcely  been  denied  by  her  counsel,  who  maintain,  however,  that 
these  difficulties  are  not  insurmountable,  and  are,  unless  perhaps 
as  to  Colonel  Mackenzie,  surmounted.  And  the  main  question  is, 
whether  the  plaintiff's  counsel  have  established  this  proposition. 
*Now  upon  the  pleadings  and  evidence  it  appears  to  me  that  the  [  *99  ] 
plaintiff  must,  for  every  purpose  of  the  cause,  be  taken  to  have 
been  before  and  at  the  time  of  her  marriage,  and  continually  after- 
wards, well  aware  and  in  the  possession  of  a  full  recollection  of  her 
husband's  age.  Sir  John  Stuart's  will,  its  nature  and  contents,  and 
the  fact  of  the  letters  of  administration  of  his  effects  having  been 
granted  to  her  with  that  will  annexed.  She  had  attained  majority 
some  years,  or  certainly  a  year,  before  het  marriage.  For  if  not 
bom,  as  Mr.  Teed  declares  that  she  was,  before  the  year  1788,  she 
must  be  taken  to  have  been  at  least  twenty-one  years  of  age  when 
the  letters  of  administration  were,  in  the  year  1815,  granted  to  her ; 
and  the  marriage  (for  three  years  or  more  after  which  her  husband 
seems  to  have  been  a  minor)  took  place  in  1817.  It  is,  perhaps, 
not  too  much  to  say,  that  merely  by  so  marrying  without  any 
previous  settlement,  without  any  previous  act  to  secure  or  protect 
Sir  John  Stuart's  property  against  the  consequences  of  such  a 
step,  she  committed  a  breach  of  trust.  But  however  that  may  be, 
does  it  appear,  or  is  it  a  legitimate  inference  from  the  pleadings 
and  evidence,  that  previously  to  the  year  1821  Sir  Hildebrand  Oakes, 
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Dbrbishibe  Colonel  Home,  and  Sir  William  de  Bathe,  or  any  one  of  them, 
HoMR.  knew  or  had  notice  that  when  the  deed  of  1818  was  executed  by  any 
person  who  did  execute  it,  or  when  Mr.  Fauntleroy  received  the 
8,500/.  paid  to  him  by  the  plaintiff's  husband  in  the  year  1819,  the 
plaintiff's  husband  was  a  minor  ?  This  question  I  mention  that  I 
may  not  seem  to  have  forgotten  it ;  though,  not  considering  it 
important  to  be  answered,  I  do  not  answer  it. 

But,  again,  Does  it  appear,  or  is  it  a  legitimate  inference  from  the 
pleadings  and  evidence,  that  previously  to  Mr.  Fauntleroy's  bank- 
r  'lOO  ]  ruptcy  or  death,  or  previously  *indeed  to  the  year  1848,  the  six 
alleged  trustees  (in  using  which  expression  I  mean  Sir  H.  Oakes, 
Colonel  Home,  Sir  W.  de  Bathe,  Colonel  Mackenzie,  Sir  F.  Drum- 
mond,  and  Mr.  Battcock,  of  whom  the  two  last  were  appointed,  or 
professed  to  be  appointed,  not  until  1829),  or  any  one  of  them, 
knew,  or  for  any  purpose  or  in  any  sense  material  in  this  cause  had 
notice,  of  Sir  John  Stuart's  will,  or  of  the  fact  that  the  plaintiff  was 
administratrix  of  his  effects,  not  simply,  but  with  a  will  annexed  ? 
This  question  must,  in  my  opinion,  be  judicially  answered  in  the 
negative.  I  assume  it  to  be  true  that  in  some  suits,  and  for  some 
purposes,  notice  of  a  person  being  administrator  of  a  man  deceased 
is  notice  also  constructively  of  the  fact,  if  true,  that  the  letters  of 
administration  are  letters  of  administration  with  a  will  annexed, 
and  notice  therefore,  constructively,  of  its  contents.  But  the  pre- 
sent, in  my  opinion,  is  not  such  a  suit,  nor  do  I  think  the  purpose 
under  consideration  here  such  a  purpose. 

The  plaintiff  must  be  taken  in  substance  and  effect  to  have, 
during  the  whole  time  material  for  us  now  to  consider,  represented 
uniformly  to  the  alleged  trustees  for  the  time  being  that  her  uncle. 
Sir  John  Stuart,  had  died  intestate,  and  that  at  the  time  of  her 
marriage  she  was  beneficially  the  absolute  owner  of  his  property ; 
and  I  conceive  that,  as  against  her  at  least,  each  of  the  six  alleged 
trustees  had  a  right  to  trust  to  the  fact  being  so,  was  entitled  to 
believe  it,  was  justified  in  acting  upon  that  footing.  The  will,  how- 
ever, did  in  truth,  and  does  bind  the  property  in  question.  What- 
ever the  age  of  the  plaintiff's  husband,  neither  he  nor  she  rightfully 
did,  or  rightfully  could,  defeat  or  contravene  its  trusts  or  dispositions. 
But  the  husband  and  wife  have  so  acted  as  to  rob  the  testator  after 
[  MOi  ]  his  death,  by  robbing  their  *children  of  7,000Z.,  or  so  much  of  that 
sum  as  the  proof  under  the  bankruptcy  of  the  bankers  shall  not 
have  been  the  means  of  effectually  making  good  to  those  children  : 
to  say  nothing  of  the  heavy  costs  of  the  amicable  suit, — a  suit 
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amicable  in  one  sense, — ^but  which  may  also  deserve  another  desig-    dkbbibhibe 
nation.    For  by  the  improper  receipt  of  the  first  sum  of  8,50O/.»  and       homb. 
its  improper  payment  to  Mr.  Fauntleroy,  it  has  wholly,  or  in  great 
part,  been  lost ;  and  by  the  deception  practised  on  the  Court,  in 
concealing  the  will  from  it  throughout  that  suit,  the  second  sum  of 
3,500/.  was  in  fact  fraudulently  obtained,  though  of  all  participation 
in  making  the  payment  of  1819,  and  of  all  connection  with  the 
fi-aud,  each  of  the  six  alleged  trustees  is,  I  think,  clearly  entitled  to 
be  acquitted ;  nor  do  I  impute  fraud  to  the  solicitors  concerned  in 
the  amicable  suit,  who  (to  borrow  a  phrase  from  the  present  bill) 
miaccountably  suffered  themselves  to  be  kept  in  ignorance  of  the 
true  nature  of  the  letters  of  administration, — an  ignorance  exposing 
them  not  only  to  much  observation,  well  or  ill  merited,  but  possibly 
to  other  consequences  also.    Both  the  settlements  are  in  contraven- 
tion of  the  will,  and  so  far  void.    Independently  of  the  material 
fact,  that  the  will  does  not  contain  any  power  of  appointing  new 
trustees,  or  a  single  new  trustee,  the  testator  did  not  suppose  or 
contemplate  that  the  plaintiff,  or  any  person  whom  she  might 
marry,  would  be  a  trustee,  still  less,  solely  the  trustee  of  it.    There 
never  has  been  a  due  or  proper,  there  never  has  been  an  effectual 
appointment  of  new  trustees,  or  a  single  new  trustee  of  the  will 
Not  one  of  the  six  alleged  trustees,  therefore,  was  at  any  time 
entitled  to   intermeddle  with  any  portion  of  the  property  of  Sir 
John  Stuart,  at  least  with  any  portion  of  the  capital  of  it.    Any 
act  of  interference  with  the  capital,  by  any  one  of  them,  after  actual 
notice  of  Sir  John  Stuart's  will,  could  not  but  be  a  breach  of  trust 
towards  the  plaintiff's  children.     *And  how  can  ignorance  of  the       [  •lo-j  ] 
true  state  of  the  case — in  point  of  fact,  an  ignorance  as  to  which 
the  plaintiff  was  and  is  mainly  if  not  solely  to  blame — render  any 
one  of  the  six  alleged  trustees  liable  to  her  ?    How  can  a  justifiable 
omission  to  act  be  rendered  unjustifiable  by  not  having  been  known 
to  be  so  justifiable,  as  it  was  ?    The  statement  of  Sir  H.  Oakes  and 
Colonel  Home  with  respect  to  the  imaginary  Bank  Annuities  in  the 
amicable  suit  has  deserved  certainly,  and  has  received  from  myself, 
and  I  believe  from  the  Lord  Justice  Tubnbb,  great  attention  in  this 
cause.    But  the  answer  on  their  part  at  least  was,  I  am  persuaded, 
though  careless  and  imprudent,  an  honest  answer.    It  may  have 
helped  possibly,  in  1822  and  1828,  to  mislead  the  Court,  but  of  it 
the  plaintiff  in  the  present  litigation  is  alone  now  complaining,  and 
she  assuredly,  in  my  judgment,  is  entitled  neither  equitably  nor 
morally  to  complain. 

6—2 
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DxBBiBHiKB  Again,  at  what  a  distance  of  time  from  that  at  which  every 
HoMB.  material  fact  was  fully  known  to  the  plaintiff  has  she  instituted  this 
cause  !  Her  original  bill  was  filed  not  before  the  year  1848.  But 
she  was  aware  previously  to  the  year  1826,  of  every  circumstance 
on  which  that  part  of  her  case  with  which  I  am  now  dealing 
necessarily  rests.  She  rebuts,  or  attempts  to  rebut,  any  defence 
founded  on  this  delay,  by  the  circumstance  of  the  prohibition  from 
anticipation,  contained  perhaps  in  the  will  (though  that  I  do  not 
assert),  but  certainly  expressed  in  the  two  settlements.  That  the 
defence  grounded  on  the  length  of  time  between  the  year  1825  and 
the  commencement  of  this  litigation  can  so,  or  at  all,  be  met 
successfully,  I  am  not  satisfied ;  but  there  is  too  much  else  in  the 
case  to  render  it,  in  my  opinion,  necessary  to  decide  the  point. 
The  will,  and  the  true  nature  of  the  letters  of  administration, 
[  *io3  ]  coupled  with  the  *age  of  the  plaintiff's  husband,  her  unfair  coarse 
of  conduct,  and  the  good  faith  of  the  six  alleged  trustees,  are 
suilicient,  in  my  opinion,  to  exclude  her  from  all  title  to  allege 
successfully,  in  this  cause,  that  there  was  on  the  part  of  any  one  of 
the  six  alleged  trustees  any  default,  or  any  breach  of  trust  as  to  the 
slaves,  or  as  to  the  8,500Z.  paid  to  Mr.  Fauntleroy,  or  as  to  the 
fictitious  Bank  Annuities. 

The  plaintiff  having,  by  her  counsel  at  the  Bar,  waived  all  relief 
as  to  any  past  income  of  the  still  remaining  India  Stock,  and  of 
the  8,5502.  11«.  3d.  Bank  Annuities  also  saved,  (a  waiver  which 
ought,  I  suppose,  to  be  entered  in  our  order,)  and  no  relief  having 
been  (if  any  could  in  this  cause  rationally  have  been)  asked  as  to 
the  East  India  Stock  which  by  means  of  the  amicable  suit  the 
Court  was  made  the  iustrument  of  abstracting  from  Sir  John  Stuart's 
estate  for  the  benefit  of  the  plaintiff's  husband  and  for  costs,  there 
remains  but  a  single  object  of  the  present  suit  to  deal  with.  It  is 
of  course  one  which  my  observations  already  made  were  not 
intended  to  include  or  refer  to,  namely,  the  produce  of  the  proof 
made  under  the  bankruptcy  of  Marsh  &  Go.  It  being  or  having 
been  contended  by  the  plaintiff,  that  whatever  the  view  proper  to 
be  taken  of  the  greater  and  higher  claim  made  by  the  bill,  some  of 
the  defendants  (including  defendants  wholly  dismissed  by  the  Yicb- 
Ghamgellob)  ought  at  once  to  be  charged  on  this  account.  Possibly 
in  the  result  some  of  the  defendants  may  be  made  accountable,  and 
charged  in  respect  of  that  produce.  But  circumstanced  as  the  case 
-is,  justice  and  convenience  will  (I  agree  with  Sir  Jamss  FAEKEa  in 
thinking)  be  better  consulted  by  postponing  at  least  any  enforce- 
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ment  or  declaration  of  liability,  than  by  now  charging  any  person    Derbtshibb 
upon  the  score  of  the  proof.     The  Vicb-Ghancbllor  was,  I  think,       homb. 
right  in  directing  the  ^inquiries  which,  with  liberty  to  state  any       [  *104  j 
circumstances  specially,  he  did  concerning  its  produce.    Whether 
the  execution  of  these  inquiries  should  have  been  deferred  until 
ascertaining  who  are,  or  at  the  time  of  filing  the  original  bill  were, 
the  persons  beneficially  interested  in  the  produce  of  the  proof,  if 
that  ought  to  be  considered  obscure  or  uncertain,  is  a  different 
point,  which  was  scarcely  or  not  at  all  touched  in  the  argument. 

The  inquiries  concerning  "any  assignment,  charge,  or  other 
incumbrance,"  would  probably  have  better  been  wholly  omitted  as 
to  the  plaintiff's  husband,  who  really  never  had  any  interest  in  his 
own  right,  and  perhaps  also  as  to  the  plaintiff.  But  that  he  is 
stated  to  be  the  administrator  of  two  adult  children  of  the  marriage, 
and  she  may  have  done  some  acts  or  act  to  affect  arrears  of  income, 
if  any,  now  due,  the  decree  may,  I  think,  well  be  taken  as  not 
admitting  the  possibility  that  she  can  otherwise,  since  the  first 
marriage  settlement,  or  at  least  since  the  second,  have  assigned, 
charged,  or  encumbered.  And  with  respect  at  least  to  her  children, 
these  inquiries  should  in  strict  propriety  either  have  heen  omitted 
or  have  been  preliminary,  as  I  proceed  to  state. 

The  inquiries  relating  to  the  produce  of  the  proof  under  the 
bankruptcy  are,  I  repeat,  as  I  conceive,  right  and  sufficient ;  but  if 
any  one  of  the  parties  shall  desire  them  to  be  fuller  or  more  par- 
ticular, I  do  not  myself  object  to  any  reasonable  addition  in  this 
respect ;  though,  whether  extended  or  not  extended,  the  execution 
of  them  ought,  I  suppose,  in  point  of  regularity,  to  have  been  post- 
poned until  the  inquiries,  if  any,  concerning  ''any  assignment, 
charge,  or  other  incumbrance,"  should  have  been  executed,  that  is, 
until  the  suit  should  have  been  shown  to  be  or  should  be  made 
sufficient,  if  it  ought  not  to  be  now  taken  as  certainly  sufficient  in 
point  of  parties  *for  all  the  purposes  of  justice.  Considering,  how-  [  *106  ] 
ever,  the  manner  in  which  the  petition  of  appeal  is  worded,  that 
some  of  the  defendants  have  not  appeared  upon  it,  and  that  none 
of  the  defendants  have  complained  in  this  respect,  I  think  that  the 
decree  may,  as  far  as  this  point  is  concerned,  which  seems  not  to 
have  been  brought  under  the  attention  of  the  Viob-Changbllor, 
remain  as  it  is. 

The  bill  stands  wholly  dismissed  as  against  those  who  represent 
the  estates  of  Sir  H.  Oakes  and  Colonel  Mackenzie.  I  think  this 
right,  for   Sir  H.  Oakes  did   not  join  in  the  proof   under  the 
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Deubishirr  banliruptcy,  or  receive,  apply,  or  deal,  or  interfere  with,  or  join  in 
HwiB.  receiving,  applying,  or  dealing,  or  interfering  with,  the  produce,  or 
any  part  of  the  produce  of  that  proof,  whether  in  the  shape  of 
money,  or  of  stock,  or  otherwise ;  and  the  circumstances  sufficient, 
as  I  have  said,  in  my  judgment,  to  exempt  his  estate  from  liability 
for  the  8,500Z.  received  by  Mr.  Fauntleroy,  or  the  stock  falsely 
stated  by  him  to  have  been  bought  with  that  sum,  are  also,  I  think, 
certainly  sufficient  to  exempt  Sir  H.  Oakes's  estate  from  all  respon- 
sibility connected  with  the  proof,  and  to  render,  as  I  have  said,  the 
total  dismissal  of  the  bill,  as  far  as  his  assets  are  concerned,  per- 
fectly correct.  As  to  Col.  Mackenzie,  he  never  did,  alone  or  jointly 
with  any  other  person  or  persons,  receive  or  become  possessed  of 
any  part  of  the  trust  property  ;  nor  did  he  join  in  the  proof  under 
the  bankruptcy.  And  the  circumstances  exempting,  at  least  in  my 
opinion  exempting,  his  estate,  and  Col.  Home,  and  Sir  W.  de  Bathe, 
from  all  liability  otherwise  than  in  respect  of  the  proof  under  the 
bankruptcy,  must,  I  think,  exempt  the  estate  of  Col.  Mackenzie 
from  all  liability  in  respect  of  that  proof  or  its  produce.  It  does 
not  seem  that  any  party  wishes  an  inquiry  as  to  the  number  or 
ages  of  the  children  that  the  plaintiff  has  had. 
[106]  I  consider  that  the  words,  "And  this  decree  is  to  be  without 

prejudice  to  the  right  of  any  of  the  parties  to  these  suits  under  the 
will  of  Sir  John  Stuart,  the  testator  in  the  pleadings  named,"  had 
better  be  struck  out,  the  reasons  being,  that  the  will  governs  the 
property,  that  much  of  the  capital  of  the  testator's  estate  is  now  in 
Court  in  this  cause,  and  that  the  survivors  of  the  six  alleged  trustees, 
and  the  representatives  of  the  others,  ought,  if  possible,  not  to  be 
left  exposed  to  a  future  suit  on  the  subject.  But  there  may,  I 
think,  for  these  omitted  words  be  with  propriety  substituted  this 
sentence—"  And  this  decree  is  to  be  without  prejudice  to  any  suit 
that  may  be  instituted  for  the  purpose  of  charging  the  plaintiff,  or 
her  separate  estate,  in  respect  of  the  8,500Z.  received  by  Henry 
Fauntleroy*  in  1819,  or  the  stock  alleged  by  him  to  have  been 
purchased  with  that  snra  ; "  otherwise  the  decree  on  the  whole 
must,  I  think,  stand  as  it  is,  the  waiver  that  I  have  mentioned 
being  entered. 

I  have  the  Lord  Chancellor's  permission  to  state  that, — though 
not  having  heard  the  argument  throughout,  he  does  not  join  in 
deciding  this  case, — his  impression,  from  what  he  did  hear,  is  in 
conformity  with  the  conclusion  at  which  I  have  said  that  I  have 
arrived,  and  with  which  the  Lord  Justice  Turner,  I  believe,  agrees. 
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Nor  do  I  believe  that  he  differs,  or  that  the  Lord  Chancellor  would  Derbibhies 
have  differed  from  me,  in  thinking  that,  the  appeal  having  failed  Home. 
in  its  principal,  if  not  only  object,  the  sabjecting,  namely,  of  the 
survivors  of  the  six  alleged  trustees,  and  the  representatives  of  the 
others,  to  an  ungracioas,  a  harsh,  a  stale  and  an  unjust  demand  of 
considerable  amount,  the  plaintiff's  next  friend  ought  to  pay  the 
whole  costs  of  it. 

I  have  not  yet  expressly  adverted  to  the  demand  which  ♦the  bill,  [  •lo?] 
whether  sincerely  or  otherwise,  asserts  against  the  plaintiff's  husband. 
She  may  probably  be  thought  to  have  so  acted  as  to  preclude  her- 
self from  obtaining  any  relief  againsii  him  in  this  suit,  even  if  she 
wishes  it  (which  I  suspect  that  she  does  not  do) ;  and  even  had  her 
course  of  acting  been  different,  she  would  have  obtained  it.  But 
her  husband,  when  he  and  she,  or  one  of  them,  paid  to  Mr.  Faunt- 
leroy  the  3,600i.  received  by  Mr.  Fauntleroy  in  1819,  was  a  minor, 
and  continued  so  throughout  that  year;  nor  do  I  consider  that 
when  the  plaintiff's  husband  received  the  second  8,500Z.  from  the 
Ciourt  of  Chancery,  he  was  aware  that  the  stock  alleged  to  have 
been  purchased  by  Mr.  Fauntleroy  with  the  former  8,500Z.  had  not 
been  so  purchased,  or  was  not  safe  for  the  plaintiff  and  her  children. 
It  appears  to  me  that  in  this  suit  there  is  not  a  case  of  liability 
established  against  Mr.  Derbishire,  and  the  bill  should  perhaps,  in 
strictness,  be  in  part  dismissed  against  him;  but  this  is  of  no 
importance,  and  has  not  been  asked  by  him  or  his  friendly  adversary 
the  plaintiff. 

The  Lord  Justice  Turner  began  by  stating  the  facts  nearly  in 
the  words  in  which  they  are  stated  above,  observing  during  the 
narration  that,  from  the  correspondence  with  the  purchaser  of  the 
slaves  on  the  occasion  of  the  contract  of  1818,  it  was  clear  that,  at 
the  date  of  the  contract,  the  plaintiff  was  fully  aware,  and  had  in 
her  immediate  recollection,  the  will  of  Sir  John  Stuart.  After 
concluding  the  statement  of  the  facts,  his  Lordship  said  : 

The  first  question  appears  to  me  to  be,  whether  Fauntleroy  was 
authorized  or  permitted  by  his  co-trustees  to  receive  the  8,500{., 
and  I  think  the  evidence  does  not  warrant  even  a  suspicion  that  he 
was.  It  is,  I  think,  clear,  from  the  fact  of  the  settlement  having 
purported  'to  assign  the  slaves,  that  all  knowledge  of  the  agree-  [  *^^®  ] 
ment  by  which  the  slaves  had  been  contracted  to  be  sold  was  with- 
held from  the  trustees,  and  it  was  under  this  agreement  that  the 
3,5001.  became  payable.    The  co-trustees  could  not  therefore  have 
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DnsmiBB  authorised  or  permitted  Fauntleroy  to  receive  this  sum,  unless  they 
H<»fs.  became  aware  of  the  agreement  for  sale  between  the  date  of  that 
instrument  and  the  period  when  Fauntleroy  received  the  money, 
and  I  find  no  proof  whatever  that  this  was  the  case.  The  plaintiff's 
case,  therefore,  wholly  fails  as  to  authority  or  permission,  and  the 
true  question  is,  whether  there  is  a  sufficient  case  to  charge  the 
trustees  with  neglect  or  default. 

In  order  to  determine  this  question,  it  is  material,  I  think,  in  the 
first  place,  to  consider  by  whom  and  upon  what  trusts  the  slaves 
and  the  proceeds  of  them  ought  to  have  been  and  ought  now  to  be 
held;  and  upon  this  part  of  the  case  no  doubt  can,  I  think,  be 
entertained.  These  slaves  were  part  of  the  property  of  Sir  John 
Stuart,  and  were  subject  to  the  trusts  of  his  will,  and  barring  any 
power  which  there  may  have  been  to  deal  with  them  for  the  pay- 
ment of  debts,  for  which  purpose  it  is  clear  that  they  were  not,  and 
were  not  required  to  be  dealt  with,  there  was  no  power  whatever 
to  discharge  them  from  those  trusts.  In  the  event  of  Mrs.  Derbi- 
shire's  death  under  twenty-one  without  children,  they  were  to  be 
enjoyed  in  specie,  by  some  of  the  devisees  in  remainder,  and  they 
could  not  therefore  be  subject  even  to  the  ordinary  equity  for  con- 
version, if  property  of  this  nature  be  subject  to  such  an  equity. 
Again,  the  will  of  Sir  John  Stuart  did  not  contain  any  power  for 
the  appointment  of  new  trustees,  and  there  was  no  authority  there- 
fore, short  of  the  power  of  this  Court,  which  could  warrant  their 
being  vested  in  any  other  trustees  than  those  whom  the  testator 
[  ^109  ]  had  named.  It  is  clear,  therefore,  that  these  slaves  *ought  to  have 
been  held  upon  the  trusts  of  Sir  John  Stuart's  will :  the  trustees 
appointed  by  him  having  declined  to  act,  ought  to  have  been  held 
by  Mrs.  Derbishire  upon  those  trusts  until  new  trustees  of  them 
were  duly  appointed  by  the  Court. 

This  being  the  position  of  the  case  as  to  the  slaves  at  the  death  of 
the  testator,  we  have  next  to  consider  the  mode  in  which  they  were 
dealt  with.  In  the  year  1817  Mrs.  Derbishire  married  the  defen- 
dant H.  G.  Derbishire,  then  an  infant,  and  on  the  19th  of  Novem- 
ber, 1818,  she  and  her  husband,  who  was  then  still  an  infant,  in 
direct  breach  of  the  trusts  created  by  Sir  J.  Stuart's  will,  entered 
into  an  agreement  for  the  sale  of  the  slaves  to  a  gentleman  of  the 
name  of  Wood,  for  the  sum  of  4,000{. ;  and  it  is  to  be  observed  that 
in  this  agreement  Mrs.  Derbishire  is  described  as  the  niece,  residuary 
legatee,  and  administratrix,  with  the  will  and  codicil  annexed,  of 
Sir  John  Stuart;  and  her  will  is  recited  in   the  agreement   as 
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constituting  Mrs.  Derbishire  residuary  legatee,  subject  to  certain    DiaBisHiBB 

limitations  and  restrictions  therein  fully  stated.    It  is  further  to  be       homk. 

observed,  that  Mrs.  Derbishire,  in  her  letters  of  this  date,  refers  to 

the  will.    It  is  clear,  therefore,  that  the  will  was  at  this  time 

present  both  to  her  mind  and  to  the  mind  of  her  husband ;  but, 

notwithstanding  this  fall  knowledge  of   the  will,  she   and    her 

husband  on  the  following  day  execute  a  post-nuptial  settlement, 

which  is  purely  voluntary,  by  which  they  recite  that  tlie  defendant 

H.  6.  Derbishire  is  entitled  to  these  slaves  in  right  of  his  wife,  and 

the  slaves  are  purported  to  be  assigned  to  the  trustees,  who,  and 

whose  estates,  are  sought  to  be  charged  in  this  suit,  upon  trusts 

to  sell  the  same  and  to  stand  possessed  of  the  proceeds,  upon  trust 

for  Mrs.  Derbishire  for  life,  without  power  of  anticipation,  with 

remainder  to  Mr.  Derbishire  for  life,  with  remainder  to  the  children 

of  the  marriage,  with  *remainder  to  Mrs.  Derbishire,  appointment       [  ^no] 

by  will,  and  in  default  of  appointment,  to  the  husband  absolutely, 

— trusts,  therefore,  which  essentially  vary  from  those  created  by 

Sir  J.  Stuart's  will. 

Now  at  this  point  of  the  case  we  part  with  the  slaves  in  their 
character  of  slaves,  and  it  may  be  convenient  therefore  to  pause 
and  consider  what  was  the  position  of  the  trustees  under  this 
settlement ;  and  whether,  if  nothing  further  had  been  done,  the 
trustees  could  have  been  made  liable  under  the  settlement,  and  by 
whom  and  to  what  extent.  Much  was  said  in  the  argument  upon 
the  validity  of  this  deed — upon  the  deed  of  an  infant  being  voidable 
and  not  void,  and  upon  the  deed  being  beneficial  to  the  infant.  I 
have  difficulty  in  understanding  how  it  could  be  beneficial  to  the 
infant  to  concur  in  a  breach  of  trust,  or  in  what,  in  the  eye  of  this 
Ck>urt  at  least,  would  amount  to  a  fraud. 

But  I  do  not  think  it  necessary  to  pursue  this  question.  The 
case  may  be  dealt  with  on  the  footing  of  the  settlement  having  been 
effectual  to  vest  in  the  trustees  the  property  in  the  slaves.  What 
then  would  have  been  their  position  ?  Either  the  slaves  passed  by 
delivery,  or  they  did  not :  if  they  passed  by  delivery,  the  delivery 
under  the  previous  contract  entered  into  by  Mr.  and  Mrs.  Derbi- 
shire would  have  defeated  the  sale  by  the  trustees ;  if  they  did  not 
pass  by  delivery,  it  would  have  been  necessary  for  the  trustees,  when 
tiiey  proceeded  to  sale  under  the  trusts  of  the  settlement,  to  make 
out  their  title,  and  upon  their  attempting  to  do  so  it  would  have 
appeared  that  they  derived  under  a  breach  of  trust.  In  neither 
case,  therefore,  could  the  trustees  have  made  an  effectual  sale ;  and 
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Dkhbibhirs  how,  then,  coald  they  have  been  charged  with  the  proceeds  of  the 
HoMK.       slaves,  when  they  could  not  by  any  means  have  realized  them  ? 
[  111  ]  This  being  the  state  of  the  case  as  to  the  slaves  themselves,  it  is 

next  to  be  considered  how  the  case  stands  as  to  the  proceeds  of 
them.  In  the  year  1819  a  bill  of  exchange  for  8,500/.,  part  of  the 
purchase-money  for  the  slaves,  was  remitted  from  Jamaica,  and 
reached  the  hands  of  the  defendant  H.  G.  Derbishire,  by  whom  this 
bill  alleges— and  I  think,  upon  the  evidence  in  this  cause,  it  must, 
as  to  some  at  least  of  the  defendants,  be  assumed — that  that  sum 
was  paid  over  to  Fauntleroy  upon  the  trusts  of  the  settlement. 
Was  there,  then,  neglect  or  default  on  the  part  of  the  co-trustees  in 
not  seeing  to  the  investment  of  this  money  in  the  hands  of  Faunt- 
leroy? Now,  Fauntleroy  had  no  right  to  receive  this  money  on 
account  of  the  trustees.  He  could  not  receive  it  on  their  account 
without  adopting  the  sale  which  had  been  made  by  Mr.  and  Mrs. 
Derbishire,  and  he  had  no  authority  from  his  co-trustees  to  make 
that  adoption ;  nor  does  it  appear  that  the  co-trustees  knew  of  the 
sale  until  some  time  in  the  year  1821.  Up  to  that  time  at  least, 
therefore,  I  think  that  there  was  no  neglect  or  default  on  the  part  of 
the  trustees.  The  inquiry  therefore  upon  this  point  must  be  limited 
to  what  subsequently  occurred  ;  and  on  pursuing  this  inquiry,  I  think 
it  will  be  found  that  there  is  nothing  subsequently  occurring  on  which 
the  trustees  could  be  charged.  The  defendant  H.  G.  Derbishire 
had  then  attained  twenty-one,  and  he  disputed  the  validity  of  the 
settlement.  A  bill  was  filed  in  this  Court  for  the  purpose  of 
enforcing  it,  and  this  Court  declared  the  settlement  to  be  void. 
The  position  of  the  trustees,  therefore,  during  this  period  was,  that 
their  title  was  disputed,  and  was  ultimately  declared  to  be  invalid ; 
and  surely  it  cannot  be  maintained  that  the  trustees  can  be  charged 
with  default  for  not  having  insisted  on  such  a  title. 
[  •112  ]  It  was  much  relied  on,  however,  upon  the  part  of  the  *plaintiflF, 

that  the  trustees  had  in  this  former  suit  admitted  the  receipt  of  the 
8,6002.,  and  the  investment  of  it  in  their  names  upon  the  trusts  of 
the  settlement ;  and  no  doubt  this  part  of  the  case  might  have  been 
material  had  this  bill  been  filed  to  charge  the  trustees  with  the 
8,600/.  paid  to  the  husband  under  the  decree  in  that  suit.  The 
trustees  might  or  might  not  have  been  able  in  such  a  suit  to  explain 
away  or  escape  from  the  effect  of  their  admission.  They  might  or 
might  not  have  been  held  entitled  to  relief  against  the  admission, 
upon  the  principles  of  those  cases  in  which  this  Court  has  relieved 
executors  from  the  consequences  of  mistaken  admissions ;  but  this 
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bill  does  not  seek  to  charge  the  trustees  in  respect  of  the  3,500Z.  Dbbbishirx 
paid  to  the  husband.  It  seeks  to  charge  them  only  in  respect  of  homb. 
the  proceeds  of  the  slaves,  and  I  do  not  see  how  their  admission  of 
the  receipt  and  investment  of  the  money  can  bear  upon  the  charge 
of  wilful  neglect  or  default.  The  utmost  which  could  be  said  upon 
that  subject,  as  it  seems  to  me,  would  be,  that  if  the  trustees  had 
not  made  the  admission,  the  fact  of  the  receipt  and  of  the  non- 
investment  might  have  been  discovered.  But  suppose  that  it  had 
been  discovered,  the  title  of  the  trustees  would  not  in  any  respect 
have  been  improved.  The  Court  must  equally  have  declared  that 
the  settlement  was  void  against  the  husband,  and  the  trustees 
could  not  have  recovered  the  fund;  and  if  they  could  not  have 
recovered  the  fund,  they  could  not,  as  I  apprehend,  be  charged 
with  it. 

This  state  of  the  case  continued  down  to  the  date  of  the  settle- 
ment of  1824.  It  remains,  then,  only  to  consider  whether  the 
trustees  can  be  charged  for  neglect  or  default  in  the  interval 
between  that  date  and  the  bankruptcy  of  Marsh  &  Go.  I  am  of 
opinion  that  they  cannot.  Sir  William  de  Bathe,  one  of  the  trus- 
tees, was  then  at  Malta,  and  a  power  of  attorney  for  the  ^transfer  [  *ii3  ] 
of  the  stock  was  sent  out  for  his  execution,  so  that  the  proper  steps 
were  taken  to  get  in  the  stock,  had  it  existed ;  and  had  its  non- 
existence been  discovered,  it  is  clear  that  it  could  not  then  have 
been  recovered.  In  my  opinion,  therefore,  this  bill,  so  far  as  it 
sought  to  charge  the  trustees  with  the  4,8692.  Us.  M.  Gonsols,  or 
the  8,500{.,  was  most  properly  dismissed,  with  costs  against  the 
parties  against  whom  it  was  in  that  respect  dismissed. 

In  arriving  at  this  conclusion  I  have  dealt  with  the  case  in  the 
view  most  favourable  to  the  plaintiff.  There  are .  many  other 
grounds  which  might  have  been  called  in  aid  of  the  conclusion  at 
which  I  have  arrived,  had  it  been  necessary  to  resort  to  them.  One 
question  would  be,  whether  the  fetter  upon  alienation  could  protect 
this  lady  against  the  rules  of  this  Gourt  as  to  lapse  of  time  and 
acquiescence.  I  much  doubt  this :  that  fetter  is  imposed  for  her 
protection  against  her  husband;  it  prevents  her  from  disposing  of 
her  interest ;  but  I  am  not  prepared  to  say  that  it  exonerates  her 
from  the  obligation  of  asserting  within  a  reasonable  period  any 
claim  which  she  may  be  entitled  to  advance.  There  is,  I  think, 
strong  ground  to  contend  that,  as  a  court  of  equity  creates  and 
models  the  separate  estate,  the  estate  so  created  and  modelled  must 
be  subject  to  the  ordinary  rules  of  the  Court.     It  will  be  sufficient, 
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Derrishibe  however,  to  decide  that  question  when  it  may  become  necessary 
HoMR.       to  do  so. 

Another  and,  as  I  think,  a  very  serious  question  would  be,  whether 
it  is  competent  to  a  married  woman  who,  upon  a  bill  being  filed  in 
this  Court  for  the  purpose  of  effectuating  a  settlement  purporting 
to  be  made  by  her  and  her  husband,  has,  as  this  lady  has  done,  put 
1^  *^^^  1  in  a  separate  answer  alleging  that  that  settlement  was  made  *iipon 
an  understanding  that  it  was  not  to  be  binding  upon  her — whether 
it  is  competent  to  her  afterwards  to  turn  round  and  attempt  to 
charge  the  trustees  upon  the  footing  of  their  not  having  acted  upon 
the  trusts  of  the  very  instrument  the  binding  effect  of  which  she  has 
thus  repudiated. 

A  third,  and  even  more  serious  dificulty  in  the  way  of  this  plain- 
tiff, would  be,  that  the  trust  under  which  she  seeks  to  charge  these 
trustees  was  wrongfully  created  by  her ;  that  she  concealed  from  the 
trustees  the  wrongful  creation  of  it ;  and  that  she  is  now  seeking  to 
charge  the  trustees  under  a  trust  which,  if  she  had  divulged  the  true 
state  of  the  case,  they  in  all  probability  never  would  have  under- 
taken. In  truth,  having  deceived  the  trustees,  she  is  endeavouring 
to  charge  them  for  default,  in  not  having  carried  into  full  effect  the 
deception  which  she  has  herself  practised. 

There  remain  to  be  considered  only  the  question  as  to  the  divi- 
dends on  the  proof  against  the  estate  of  Marsh  &  Co.,  and  one  or  two 
questions  which  are  of  very  minor  importance.  After  looking  into 
the  pleadings  in  this  case,  I  am  satisfied  that  no  decision  upon  that 
part  of  the  case  which  relates  to  the  dividends  upon  the  proof  could 
now  be  safely  pronounced,  and  that  the  decree  of  the  Vice-chan- 
cellor, directing  inquiries  on  that  subject,  with  liberty  to  state 
special  circumstances,  is  best  calculated  to  work  out  the  justice  of 
the  case  in  this  respect.  I  think,  also,  that  the  inquiry  as  to  the 
incumbrances  must  be  retained.  It  was  objected  that  there  should 
have  been  a  decree  against  the  husband  as  to  the  stock,  but  it 
appears  that  he  was  an  infant  when  he  received  the  3,600Z.  and  paid 
it  over  to  Fauntleroy ;  and  if  it  be  said  that  he  was  chargeable  upon 
the  ground  of  fraud,  the  plaintiff  was  herself  a  party  to  the  fraud. 
[  'lis  ]  A  further  ♦objection  was  made  to  the  decree,  upon  the  ground  that 
the  representatives  of  Mackenzie  were  wholly  dismissed. 

Although  the  case  against  them  as  to  the  capital  of  the  stock  was 
given  up,  it  was  said  that  Mackenzie's  estate  was  chargeable  in 
respect  of  a  sum  of  160/.,  part  of  the  dividends  upon  the  proof 
against  Marsh  &Co.,  but  this  sum  was  never  received  by  Mackenzie; 
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and  the  same  principle  which  applies  to  the  other  trustees  as  to  the   dsrbibhibx 

capital  of  the  stock,  applies  to  Mackenzie  as  to  this  sum.    I  think, 

therefore,  this  part  of  the  decree  is  right.    In  one  respect,  however, 

we  have  thought  that  the  decree  should  be  altered.    It  is  expressed 

to  be  made  without  prejudice  to  the  rights  of  any  of  the  parties 

under  the  will  of  Sir  John  Stuart.    We  think  it  should  be  without 

prejudice  to  any  suit  that  may  be  instituted  against  the  plaintiff,  for 

the  purpose  of  charging  her  or  her  separate  estate  in  respect  of  the 

4,869L  Us.  Sd.,  or  the  8,500Z.  mentioned.      This,  however,  is  a 

matter  which  does  not  affect  the  costs  of  the  appeal.    The  appellant 

must  pay  the  costs. 


In  be  HAKEWILL. 

(3D.M.  &G.  116— lis.) 
[Obsolete  law  as  to  the  cnstody  of  infants  under  7  years  of  agOt] 


1853. 
Feb.  23. 
Ainil  16. 


SALE  V.   KITSON(l). 

(3  D.  M.  &  G.  119;  S.  0.  22  L.  J.  Ch.  344 ;  17  Jur.  170.) 

Where  a  foreclosure  suit  was  instituted  before  the  15  &  16  Yict.  c.  S6, 
and  stood  over,  in  order  that  the  cestuis  que  trustent  under  the  m6rtgaf^r*s 
will  might  be  made  parties :  Held  that,  after  the  Act  came  into  operation, 
the  salt  might  proceed  in  their  absence,  the  trustees  and  executors  of  the 
mortgagor  representing  them  sufficiently. 

This  was  an  application  under  the  Chancery  Amendment  Act, 
15  &  16  Yict.  c.  86,  to  dispense  with  the  necessity  of  making  certain 
cestuis  que  trustent  parties  to  a  suit.  The  suit  was  instituted,  by 
way  of  claim,  by  the  devisees  and  executors  of  a  mortgagee,  against 
the  beneficial  devisees  of  one  moiety,  and  against  the  devisees  in 
trust  of  the  other  moiety  of  the  equity  of  redemption,  the  latter  of 
whom  were  also  the  executors  of  the  mortgagor. 

The  claim  came  on  to  be  heard  before  the  IS  &  16  Yict.  c.  86, 
came  into  operation,  and  was  ordered  to  stand  over,  with  leave  to 
amend,  by  making  the  cestuis  que  trustent  of  the  moiety  devised 
upon  trust,  parties  to  the  suit.  After  the  statute  came  into  opera- 
tion, the  claim  was  set  down  again  for  hearing  without  amendment, 
but  the  Yice-Chancellor  Stuabt  requested  that  the  point  of  practice 
might  be  submitted  to  the  consideration  of  this  branch  of  the  Court. 

Mr.  KUUrion,  for  the  plaintiffs,  referred  to  rule  9  of  the  42nd 
(1)  S^  now  Order  XYL,  r.  8. 


1853. 
Feb,  28. 

Knight 

Brdcb, 

Tdbkeb, 

L.JJ. 
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Sale         section  of  the  Act,  and  to  Goldsmid  v.  Stonehewer  (i),  and  Hanman 
Kiiw>H.      V-  Rii^y  (2)- 

Thb  Lord  Justice  Turnbb: 

Both  my  learned  brother  and  myself  are  of  opinion,  that  as  all 
the  persons  having  control  over  the  property, — the  devisees  of  one 
moiety,  and  the  trustees  of  the  other  moiety,  and  the  executors  of 
the  mortgagor, — are  parties,  the  claim  may  with  propriety  be  heard 
without  the  cestuis  que  trustent  being  made  parties. 


1853. 
March  7,  8. 


The  ilNCORPORATED  CHURCH  BUILDING  SOCIETY 

V.  BARLOW. 

(3D.  M.  &G.  120—125.) 

A  bequest  of  pure  personalty  to  the  Incorporated  Church  Building 
Society  was  not  void  uudor  the  old  law  of  mortuiaiu  since  the  Society  had 
no  power  to  purchase  land  under  the  Act  by  which  it  was  incorporated. 


1853. 
March  5,  9, 

EiNDEBSLET, 

v.-c. 

On  Appeal. 

Knight 

BrugEi 

Tdunbb, 

L.JJ. 

[126] 


PENNELL   V.  ROY. 

(3  D.  M.  &  G.  126—140 ;  22  L.  J.  Ch.  409 ;  17  Jur.  247 ;  1  W.  R.  237  ; 
21  L.  T.  0.  S.  14.) 

Where  a  debtor  became  bankrupt  in  England,  having  real  estate  in  Soot- 
land,  held  that  this  state  of  circumstances  gave  no  jurisdiction  to  the  Court 
of  Chancery  to  restrain  a  creditor  who  had  not  proved  under  the  bankruptcy 
from  proceeding  in  an  action  against  the  assignees  in  Scotland,  for  the  pur- 
pose of  recovering  out  of  the  real  estate  there  an  amount  equal  to  the 
dividend  which  would  have  been  payable  ui>on  the  debt,  and  the  grounds 
on  which  the  Court  of  Chancery  restrains  creditors  from  proceeding  against 
an  executor  after  a  decree  for  administration  do  not  exist  in  such  a  cuse. 

Principles  on  which  a  creditor  is  restrained  from  proceeding  after  a  decree 
for  administration. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor 
KiNDBBSLBY,  granting  an  injunction  to  restrain  the  defendant 
Robert  Roy,  his  mandatories  and  agents,  from  prosecuting  an 
action  commenced  by  him  in  the  Court  of  Session  in  Scotland 
against  the  plaintiffs,  as  assignees  of  Mr.  Archibald  Campbell,  a 
bankrupt. 

The  bankrupt  carried  on  business  in  Regent  Street  as  an  army 
agent  and  banker  till  1880,  when  a  commission  of  bankruptcy  was 
duly  issued  against  him  and  his  partners,  under  which  they  were 


(1)  89  R.  1{.  702  (9  Hare,  App.   1,  (2)  81 

p.  xxxyiii.).  p.  xL). 


R.  R.  701  (9  Hare,  App.  1, 
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fomid  bankrupts ;  and  debts  having  been  proved  to  the  amount  of      pbnnbll 
80,000/.  against  the  joint  and  of  28,000{.  against  Mr.  Campbell's        ^^y 
separate  estate,  dividends  amounting  to  Is,  lliL  in  the  pound  had 
been  declared  upon  the  joint  estate,  and  dividends  amounting  to 
5«.  6d,  in  the  pound  had  been  declared  upon  Mr.  Campbell's  separate 
estate.    On  the  18th  of  May,  1816,  the  succession  of  the  entailed 
estate  of  Lochnell  opened  to  the  bankrupt,  who  duly  executed  a 
conveyance  thereof  to  the  assignees  under  his  bankruptcy.    The 
bankrupt  had  not  obtained  his  certificate.    In  November,  1846,  the 
defendant  Bobert  Boy  commenced  an  action  before  the  Court  of 
Session  in  Scotland  against  the  bankrupt,  concluding  that  the  bank- 
rapt  should  be  ordained  to  make  payment  to  him  of  8,800Z.  due 
upon  a  *bill  of  exchange  dated  20th  of  August,  1828,  with  interest      [  *127  ] 
and  costs. 

While  these  proceedings  were  pending,  on  the  22nd  of  November, 
1848,  an  order  was  obtained  by  Mr.  Roy  to  intimate  the  dependence 
of  the  action  to  the  official  assignee,  that  he  might  sist  himself  as  a 
peurty  thereto  if  so  advised.  The  official  assignee  having  been  advised 
that  he  ought  not  to  sist  himself  in  and  have  no  concern  with  the 
action,  declined  to  do  so,  and  refrained  from  taking  any  proceedings 
therein  or  appearing  thereto. 

Afterwards,  Robert  Roy,  and  Hugh  Ross,  Writer  to  the  Signet,  his 
mandatory,  commenced  an  action  before  the  Court  of  Session  in 
Scotland  against  the  plaintiffs  in  equity,  by  summons  dated  and 
signetted  on  the  1st  of  December,  1852,  concluding  that  it  should 
be  by  decree  of  the  Court  found  and  declared,  that  in  the  event  of 
Mr.  Roy  establishing  his  claim  in  the  action  then  in  dependence 
at  his  instance  against  the  bankrupt  for  payment  of  the  principal 
sum  of  3,300/.  contained  in  the  bill  of  exchange,  Mr.  Roy  was 
entitled  to  receive  a  dividend  or  dividends  from  the  bankrupt  estate 
of  Archibald  Campbell  equal  to  the  dividend  or  dividends  drawn,  or 
which  might  be  drawn,  by  the  other  creditors  of  the  bankrupt, 
and  that  the  defenders  should  be  decerned  and  ordained  to  make 
payment  to  the  pursuer  of  the  sum  of  3,300L,  and  interest  thereon, 
or  of  such  other  sura  or  sums  as  should  be  equal  to  the  amount  of 
dividend  or  dividends  drawn  or  to  be  drawn  by  the  other  creditors 
of  the  bankrupt,  on  their  respective  claims  against  his  bankrupt 
estate,  and  in  the  meanwhile  to  consign  or  deposit  in  Bank,  or  other- 
wise secure  in  such  manner  as  the  Court  of  Session  should  ordain, 
the  sum  of  S,0O0Z.,  or  such  other  sum  as  should  be  sufficient  to 
meet  such  dividend  or  dividends. 
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Pbnnkll  According  to  the  law  and  practice  of  Scotland,  the  parsner  of  any 
itoT.  action  commenced  in  the  Court  of  Session  is  entitled,  as  of  course, 
[  128  ]  to  attach  the  real  and  i)ersonal  estate  of  the  parties  named  as 
defenders  to  such  action  at  any  time  after  the  commencement 
thereof,  and  from  time  to  time  during  its  dependence,  in  security 
of  the  claim  advanced  in  the  summons  hy  which  the  action  is  com- 
menced, and  such  attachment  of  the  personal  estate  ^f  the  defender 
is  laid  on  by  means  of  a  warrant  of  arrestment  contained  in  or 
annexed  to  the  writ  of  summons.  In  conformity  with  this  law  and 
practice  the  above  summons  at  the  instance  of  Mr.  Boy  against  the 
plaintiffs  contained  a  warrant  to  arrest  their  personal  estate ;  and 
in  pursuance  of  this  warrant,  and  without  any  previous  notice  or 
intimation  to  the  plaintiffs  or  their  agents  in  England  or  Scotland, 
Mr.  Boy  used  arrestments  in  the  hands  of  the  tenants  of  the  estate 
of  Lochnell. 

At  the  time  these  arrestments  were  laid  on,  there  were  rents 
owing  from  tenants  to  the  plaintiffs,  or  in  the  hands  of  their  factors, 
to  the  amount  of  1,800Z.  and  upwards.  According  to  the  law  and 
practice  of  Scotland,  arrestments  used  on  the  dependence  of  an  action 
continue  in  force  until  the  action  is  disposed  of  by  a  judgment 
in  favour  of  the  defender  thereto;  and  in  case  of  a  judgment 
therein  in  favour  of  the  pursuer,  such  pursuer  acquires  a  title  to 
proceed  against  the  arrestee  to  recover  the  monies  arrested. 

In  consequence  of  the  arrestments,  the  arrestees  refused  to  pay 
over  to  the  plaintiffs  the  monies  owing  from  them  or  in  their  hands, 
and  the  plaintiffs  were  prevented  from  recovering  payment  thereof 
in  any  Court  or  by  any  proceedings  in  Scotland,  by  reason  of  the 
arrestments. 
[  :2i»  ]  On  January  14,  1868,  the  bill  was  filed  in  the  present  suit  by  the 

assignees,  praying  no  relief  except  an  injunction  to  restrain  Mr.  Boy, 
his  mandatories  and  agents,  from  prosecuting  the  action  against 
them,  the  assignees,  in  the  Court  of  Session,  or  against  the  real 
estate  of  Campbell,  or  the  rents  thereof;  and  from  continuing  or 
permitting  to  continue  or  remain  in  force  the  arrestments;  and 
from  laying  any  further  or  other  arrestments  upon  the  rents  here- 
after to  become  due  from  the  tenants  of  the  estate  of  Lochnell,  or 
suing  out  execution,  or  any  other  diligence  or  process  21  gainst  the 
real  or  personal  estate  of  the  bankrupt. 

yice-Chancellor  Kindersley,  on  the  16th  of  February,  granted 
the  injunction  in  the  terms  of  the  prayer  of  the  bill.  From  that 
order  Mr.  Boy  now  appealed. 
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Mr.  Bacon  and  Mr.  Giffard^  in  support  of  the  appeal. 


Pbhitbll 
Rot. 


The  Solicitar-General,  Mr.  Anderson^  and  Mr.  Karslake^  for 
the  plaintiffs,  [cited  cases  which  are  referred  to  and  distinguished  in 
the  judgment  of  Tubnbb,  L.  J.]. 

Mr.  Bacoriy  in  reply.  [  ISH 


The  Lobd  Justice  Knight  Bbucb: 

This  case,  which  if  not  wholly  unimportant,  is  not  of  the  import- 
ance which  has  been  ascribed  to  it,  occupied  in  discussion  the  whole 
time  of  the  Court  on  Saturday  last,  but  was  nevertheless  well  argued, 
by  which  I  mean  that,  included  in  what  the  Court  heard,  was  every 
observation  reasonably  possible. 

The  matter  arose  thus :  A  frivolous  and  vexatious  suit  was  insti- 
tuted in  Scotland,  without,  as  I  believe,  the  least  chance  of  success. 
The  defenders,  instead  of  meeting  it  there,  instituted  here  the  suit 
now  before  us  (one  as  frivolous,  I  think,  though  less  vexatious),  for 
the  purpose  of  staying  the  other.  They  made  a  motion  accordingly 
before  a  learned  Vice-Ghancellor,  and  obtained  the  order  that  they 
desired,  with  which  one  might  have  supposed  their  adversary,  the 
defendant  here,  pursuer  in  Scotland,  likely  to  be  also  well  content. 
But  no;  the  attractions  of  a  desperate  Scotch  law- suit  seem  more 
powerful  than  one  would  have  guessed.  A  Writer  to  the  Signet, 
as  he  once  had  been,  agnovit  veteris  vestigia  flamma.  The  Court  of 
Session  had  only  pleasing  alarms  for  him.  Bejecting  the  hand 
offered  to  extricate  him  from  what  he  had  fallen  into,  he  chose  to 
remain  in,  andso  has  brought  before  us,  this  appeal,  which,  as  I  have 
said,  it  was  our  fortune  to  hear  during  an  entire  judicial  day,  and 
we  are  now  to  dispose  of. 

Few  facts  need  be  mentioned.  A  Scottish  gentleman,  resident 
and  carrying  on  business  in  England,  was  duly  made  a  bankrupt 
in  England.  Part  of  his  property  consisting  of  a  real  estate  in 
Scotland,  that  estate  was  possessed  accordingly  by  the  assignees, 
who  in  that  right  completed  and  perfected  their  title  to  it,  according 
to  the  forms  and  regulations  prescribed  by  the  law  of  Scotland. 
The  defendant,  Mr.  Boy,  is,  or  claims  to  be,  a  creditor  of  the  bank- 
rupt, under  such  circumstances  as  that,  if  Mr.  Boy's  case  is  true, 
he  was  and  is  entitled  to  be,  upon  his  application,  admitted  to 
prove  a  large  debt  under  the  English  bankruptcy,  which,  however, 
he  has  never  done,  or  claimed  or  attempted  to  do,  to  any  extent 
whatever;  and  he  has  not,  in  the  Scotch  proceedings  already 
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A/arch  9. 
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PsNiiKLL  mentioned,  and  to  be  mentioned  again,  or  otherwise,  alleged  that 
1^^^  he  has  ever  so  proved,  or  claimed,  *or  attempted,  or  that  he  intends 
[  *is3  ]  or  wishes  to  do  so.  He  is  in  truth  absolutely  a  stranger  to  the 
bankruptcy.  In  this  state  of  things  Mr.  Campbell,  the  bankrupt, 
not  having  obtained  his  certificate,  has  since  his  bankruptcy  been 
sued  for  the  debt  in  Scotland  by  Mr.  Boy,  who  has  to  that  proceed- 
ing thought  fit  to  sist  as  parties  defendants  the  assignees  under  the 
English  bankruptcy,  and  is  pursuing  them  accordingly  in  the  Court 
of  Session  for  the  purpose  of  recovering  payment  from  them  or  the 
bankrupt's  estate  of  a  dividend  on  the  debt  alleged,  and  perhaps 
truly  alleged,  to  be  due  to  Mr.  Boy  from  the  bankrupt,  pari  passu 
with  the  creditors  who  have  claimed  and  been  admitted  under  the 
bankruptcy.  The  assignees  not  having  appeared,  he  has  resorted 
to  arrestment,  under  which  the  land  in  Scotland,  already  adverted 
to,  has  been  and  still  is  very  inconveniently  affected.  By  this 
experiment — this  course,  of  which  I  am  unable  to  discover  the 
hopefulness  or  the  propriety— have  been  occasioned  the  bill  and 
injunction  before  us ;  and  the  question  now  is,  whether  the  assignees 
are  entitled  to  file  a  bill  in  the  English  Court  of  Chancery  to  restrain 
Mr.  Boy  from  these  measures. 

How  the  case  would  have  stood  if  he  had  proved  or  claimed,  or 
alleged  himself  to  have  proved  or  claimed,  or  to  intend  to  prove  or 
claim,  under  the  English  bankruptcy,  it  is  unnecessary  to  say ;  but, 
as  the  facts  are,  I  see  nothing  to  support  such  a  bill.  If  it  is 
assumed  that  he  ought  to  succeed  in  his  Scotch  proceedings,  he 
ought  not  to  be  interfered  with  here.  The  contrary  assumption,  as 
I  conceive,  cannot  give  an  equity  to  the  assignees  as  plaintiffs 
against  him.  It  is  not  a  duty  or  function,  or  within  the  power  of 
this  Court,  to  restrain  men  from  prosecuting  frivolous,  litigious, 
and  desperate  suits,  merely  because  they  are  so,— at  least  unless 
the  experiment  shall  have  been  repeated  once  or  twice,  which  is 
[  •184  ]  ♦not  the  case  here.  A  creditor  who  has  not  proved  or  claimed,  nor 
seeks  to  prove  or  claim  under  an  English  bankruptcy,  is  under  no 
more  obligation,  nor  owes  any  more  duty  to  the  assignees  or  the 
other  creditors,  than  he  would  if  he  were  no  creditor  at  all,  and 
consequently,  if  he  enters  into  a  foolish  and  perverse  litigation  with 
the  assignees,  they  must  defend  themselves  as  other  men  do  when 
prosecuted  by  the  owner  of  an  imaginary  grievance. 

In  the  present  instance  Mr.  Boy, — entitled  to  no  dividend, — claims 
from  the  assignees  a  dividend  in  a  manner  that  would  be  irrational 
and  absurd,  if  he  were  entitled  to  a  dividend ;  but  how  does  this 
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eonfer  on  them  any  privilege  (if  a  Chancery  suit  be  a  privilege)      PsvNCLii 
beyond   others  of  the  Qaeen*s  peaceable  subjects,  tormented  by         j^^y. 
fanatic  litigants? 

Something  was  said  of  circuity,  and  Mr.  Anderson ^  I  think, 
referred  to  the  maxim  of  the  civil  law,  dolo  jctcit  qui  petit  qtmd  reddi- 
turns  est ;  or,  as  it  has  been  otherwise  given,  dolofacit  qui  petit  quod 
restitufre  fiportet  eundem.  But  though  I  am  not  aware  of  any 
complimentary  designation  that  Mr.  Boy's  proceedings  against  the 
assignees  in  Scotland  can  deserve,  I  am  also  not  aware  that  there 
is  dcluM,  Were  he,  through  the  assignees'  default,  or  (as  it  seems 
to  me  impossible  to  suppose)  upon  the  merits,  to  obtain  by  means 
of  the  Court  of  Session,  payment  of  his  debt  or  a  dividend  from  the 
assignees,  or  out  of  the  Scotch  real  estate,  and  the  House  of  Lords 
should  not  be  apjiealed  to,  or  should  not  dissent  from  the  decision, 
I  do  not  see  how  there  is  ever  to  be  restitution. 

Another  endeavour  on  Saturday  was  to  establish  a  proposition 
laid  down  at  the  Bar,  of  a  close  analogy,  if  *not  identity,  between  [  ^^^  ] 
the  present  demand  on  the  Court  and  that  of  an  executor  or 
administrator  sued  by  a  creditor  or  an  alleged  creditor  of  the 
deceased,  after  a  decree  under  which  all  his  creditors  may  come. 
If  the  analogy  existed,  I  do  not  know  that  it  would  therefore  be 
right  for  the  Court  to  interfere  in  a  case  such  as  the  present ;  but 
there  is  clearly,  in  my  opinion,  no  such  analogy.  The  duties  of  an 
executor  or  administrator,  the  manner  in  which  he  represents  the 
deceased,  the  extent  to  which  and  the  mode  in  which  he  is  by  law 
liable  to  be  sued  by  a  creditor  of  the  deceased,  the  different  defences 
and  judgments  possible  in  an  action  against  the  executor  or 
administrator,  the  right  which  he  has  to  deliver  himself  from  a  suit 
against  him,  if  he  cannot  do  so  otherwise,  by  applying  assets  for 
the  purpose,  and  the  title  which  the  creditors  generally  acquire,  by 
a  decree,  to  those  assets  are  alone  and  obviously  sufficient  to  destroy 
all  ground  of  comparison  between  the  cases.  If  Mr.  Boy,  instead 
of  proceeding  in  Scotland,  had  been  advised  or  permitted  to  com- 
mence a  suit  in  Ireland,  or  in  the  Court  of  Queen's  Bench  here,  or 
in  the  county  palatine  of  Lancaster,  for  the  strange  purpose  for 
which  he  has  sisted  the  assignees,  and  under  the  same  circum- 
stances, could  a  bill  have  been  filed  by  them  here  to  stay  it?  I 
apprehend  certainly  not,  in  the  absence  at  least  of  a  vexatious 
repetition  of  unsuccessful  litigation.  The  same  rule  must  apply  to 
Scotland,  the  Courts  of  which  are  bound  to  notice,  and  do  not 
refuse  or  hesitate  to  notice,  the  English  bankrupt  law. 

6—2 
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PEwifKTx         I  differ,  nor  need  I  say  I  most  respectfully  differ,  from  the  able 

]ioV.         ft^d  excellent  Judge  before  whom  this  case  has  been :  and  T  think 

that  as,  according  to  another  maxim  of  the  civil  law  which  we 

adopt,  invito  beneficmm  non  datur,  we  are  justified  in  visiting  the 

appellant  with  success  in  his  appeal. 

[136]       The  Lord  Justice  Tubmbb: 

I  am  also  of  opinion  that  this  injunction  cannot  be  maintained. 
The  plaintiffs  are  the  assignees  of  Campbell,  an  uncertificated 
bankrupt,  and  the  case  they  state  by  the  bill  is  shortly  this  :  that 
the  defendant,  who  is  resident  in  this  part  of  the  kingdom,  alleging 
himself  to  be  a  creditor  of  the  bankrupt,  but  not  having  proved  his 
debt  under  the  commission,  has  brought  an  action  in  the  Courts  of 
Scotland  against  the  plaintiffs,  the  assignees,  for  the  recovery  of 
dividends  equal  to  the  dividends  paid  and  to  be  paid  to  the  creditors 
under  the  commission,  and  has  in  that  action  arrested  the  rents  of 
some  real  estates  in  Scotland,  to  which  the  assignees  are  entitled 
under  the  bankruptcy. 

The  equity  on  which  the  bill  rests  is,  that  the  Court  of  Bankruptcy 
in  England  is  the  proper  Court  for  proving  debts  or  alleged  debts 
against  the  estate  of  the  bankrupt,  and  that  the  bankruptcy  being 
in  England,  the  administration  of  the  estate  will  be  embarrassed 
if  the  documents  relating  to  the  transactions  connected  with  the 
alleged  debt  be  removed  to  Scotland.  The  novelty  of  the  equity 
thus  set  up,  and  the  great  respect  which  I  feel  for  the  decision  of 
the  Yice-Changellor,  induced  me  to  hesitate  before  pronouncing  any 
opinion  upon  the  question  before  us ;  but  the  further  consideration 
which  I  have  given  to  the  case  has  confirmed  the  impression  which 
I  felt  during  the  argument,  that  this  equity  cannot  be  maintained. 
The  case  was  admitted  by  the  learned  Judge  in  the  Court  below,  and 
has  been  admitted  in  the  argument  at  the  Bar  of  this  Court,  to  be 
new  in  its  circumstances ;  but  both  in  the  Court  below  and  in  [this]  (l) 
Court  it  was  said  to  fall  within  the  principle  of  other  decided  cases. 

[  •137  ]  The  cases  first  relied  on  in  the  argument  were  the  *Anon.  (2),  and 

Bradley's  case  (3),  from  which  it  was  attempted  to  be  deduced  that 
a  court  of  equity  would  exercise  its  jurisdiction  in  aid  of  the  Court 
of  Bankruptcy.  But  those  cases  go  no  further  than  this : — that  the 
fact  of  the  bankruptcy  jurisdiction  having  been  intrusted  to  the 
Lord  Chancellor  justified  the  conclusion  that  where  the  bankrupt 

(1)  Corrected   from   L.  J.  report:  (2)  14Ve8.  46U 

**  the  "  in  3  D.  M.  &  G.  (3)  1  Bose,  204 
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statutes  were  silent,  he  conld  exercise  in  bankruptcy  the  jurisdic-  Pjinnell 
tion  which  he  had  as  Chancellor.  They  do  not  at  all  show  that  in  bot. 
the  absence  of  equitable  circumstances  to  found  its  jurisdiction,  a 
court  of  equity,  as  distinguished  from  the  Chancellor  sitting  in 
bankruptcy,  would  interfere  in  aid  of  the  bankruptcy  jurisdiction. 
The  other  cases  mainly  relied  on,  upon  t)ie  part  of  the  respondent, 
were  Barker  v.  Ooodair(\),  and  Jones  v.  Gedile8(2);  but  in  each  of 
those  cases  there  were  circumstances  amply  sufficient  to  call  forth 
the  jurisdiction  of  a  court  of  equity  without  reference  to  its  being 
invoked  in  aid  of  the  bankruptcy  jurisdiction.  In  the  former  case 
there  was  the  question  whether  the  attaching  creditors  were,  as 
against  the  assignees  of  the  bankrupt  partner,  to  be  confined  to  his 
interest  in  the  surplus  of  the  joint  estate  involving  the  accounts  of 
the  partnership,  and  there  was  besides  a  necessity  for  the  inter- 
ference of  a  court  of  equity  for  the  purpose  of  realizing  the  goods 
which  had  been  attached.  In  the  latter  case  there  was  fraud 
distinctly  alleged.  The  cases,  in  which  this  Court  interferes  to 
restrain  creditors  from  proceeding  either  in  the  Courts  of  this 
country  or  in  foreign  Courts  for  the  recovery  of  their  debts,  were 
also  referred  to  on  the  part  of  the  respondents ;  but  those  cases  do 
not  seem  to  me  to  aid  their  case.  This  Court  does  not  in  such 
cases  interfere,  as  it  is  called  upon  to  do  in  the  present  case,  before 
decree,  and  its  interference  after  decree  is,  as  I  apprehend,  ^founded  [  *138  ] 
on  this,  that  the  decree  is  a  judgment  for  all  the  creditors.  Besides, 
this  Court  has  by  the  decree  the  complete  control  of  the  estate, 
and  it  would  not  permit  its  jurisdiction  to  be  interfered  with. 

None  of  the  cited  cases,  therefore,  by  any  means  support  the 
general  position  for  which  tlie  respondent  contended.  We  must 
look  back  then  to  the  root  of  the  jurisdiction,  for  the  purpose 
of  seeing  whether  that  position  can  be  maintained,  and  upon 
examining  it,  I  am  satisfied  that  it  cannot.  Lord  Bedesdale,  in 
his  admirable  treatise  on  Pleading,  has  traced  and  classed  the. 
jurisdiction  of  courts  of  equity,  and  he  has  divided  it  into  two 
classes ;  one,  where  the  Court  is  called  upon  to  decide  on  the  right 
to  property ;  the  other,  where  it  is  called  upon  to  interfere  without 
deciding  upon  any  such  right.  With  reference  to  the  first  class,  he 
says  that  the  jurisdiction  exists  where  the  law  gives  a  right,  but 
does  not  afford  a  sufficient  remedy,  or  where  the  powers  of  the  law 
are  abased,  or  where  the  law  gives  no  right,  but  the  principles  of 
universal  justice  require  the  interference  of  judicial  power;  and 

(1)  8  B.  R.  89  (11  Yes.  78).  (2)  14  Sim.  606  ;  1  Ph.  724. 
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I'sHmcLL  with  reference  to  the  second  class  he  thus  describes  it:  '^The 
IIqV.  courts  of  equity  also  administered  to  the  ends  of  justice  by  removing 
impediments  to  the  fair  decision  of  a  question  in  other  Courts,  by 
providing  for  the  safety  of  property  in  dispute  pending  a  litigatiou ; 
by  preserving  property  in  danger  of  being  dissipated  or  destroyed 
by  those  to  whose  care  it  is  by  law  intrusted,  or  by  persons  having 
immediate  but  partial  interests;  by  restraining  the  assertion  of 
doubtful  rights  in  a  manner  productive  of  irreparable  damage ;  by 
preventing  injury  to  a  third  person  from  the  doubtful  title  of  others ; 
and  by  putting  a  bound  to  vexatious  and  oppressive  litigation ;  and 
preventing  unnecessary  multiplicity  of  suits;  and  without  pro- 
[  'istf  ]  nouncing  any  judgment  on  the  subject,  by  compelling  *diBcovery 
or  procuring  evidence  which  may  enable  other  Courts  to  give  their 
judgment,  and  by  preserving  testimony  when  in  danger  of  being 
lost  before  the  matter  to  which  it  relates  can  be  made  the  subject 
of  judicial  investigation." 

These  are,  as  I  apprehend,  the  true  principles  by  which  the 
jurisdiction  of  this  Court  is  bounded,  and  I  find  nothing  in  them  at 
all  resembling  the  case  put  forward  by  this  bill.  This  is  not  a  case 
in  which  the  Court  is  called  upon  to  decide  any  right  of  property, 
and  the  bill  does  not,  in  my  opinion,  bring  the  case  within  any  of 
the  oases  put  by  Lord  Bedesdale  as  furnishing  grounds  for  the 
interference  of  the  Court  where  no  right  of  property  is  to  be  decided. 
The  case  presented  by  the  bill  is,  I  think,  simply  one  of  interfer- 
ence by  a  stranger  with  the  property  of  another,  in  a  mode  which 
is  warranted  by  the  law  of  a  foreign  country,  upon  an  assumption 
of  right.  There  may  or  may  not  be  a  foundation  for  that  right, — 
so  far  as  I  can  see  there  is  none, — but  whether  there  is  or  is  not  a 
foundation  for  the  right,  I  think  there  is  no  foundation  for  the 
interference  of  this  Court.  If  we  were  to  maintain  this  injunction 
we  should,  1  think,  be  greatly  extending  the  jurisdiction  of  this 
Court,  under  the  colour  of  carrying  out  its  principles.  If  we  were 
to  maintain  this  injunction  we  should,  as  it  seems  to  me,  be  assum- 
ing a  jurisdiction  in  this  Court  to  prescribe  the  Courts  in  which 
parties  should  bring  their  suits,  without  there  being  anything  to 
affect  the  consciences  of  the  parties,  upon  the  simple  ground  that 
the  suits  were  such  as,  in  the  opinion  of  this  Court,  ought  not  to  be 
maintained,  and  thus  we  should  be  bringing  under  the  decision  of 
this  Court  the  question  whether  suits  in  other  Courts  could  be 
maintained, — a  question  which  it  is  for  those  Coiurts,  and  not  for 
this  Court,  to  decide.     To  assume  such  a  jurisdiction  would,  I 
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think,  be  to  exercise  a  legislative,  ^and  not  merely  a  judicial  power. 
Some  attempt  was  made  to  maintain  the  injunction  upon  the 
ground  of  circuity  of  action,  but  I  do  not  think  that  ground  can  be 
made  available  in  such  a  case  as  the  present.  The  ground  of  incon- 
venience was  also  urged  in  support  of  the  injunction ;  but  I  think 
the  question  of  convenience  applies  only  where  there  are  two  Courts 
having  jurisdiction,  and  does  not,  therefore,  reach  the  present  case. 
I  have  less  hesitation  in  discharging  this  order,  because  in  my 
opinion,  it  is,  as  was  expressed  by  Lord  Eldon  in  Wtight  v.  Simp- 
ton  (i),  the  duty  of  this  Court  to  give  credit  to  foreign  Courts  for 
doing  justice  in  their  own  jurisdiction  ;  and  I  feel  no  doubt  that  if 
the  claim  of  the  defendant  against  the  assignees  be  as  unfounded 
as  it  appears  to  me  to  be,  the  Courts  in  Scotland  have  full  power  to 
discharge,  and  will  at  once  discharge,  the  arrestment. 


Pjotkcll 

V. 

Rot. 

[  '140  1 


MOSTYN  V.   M08TYK. 

(3  D.  M.  &  G.  140—145 ;  S.  C.  17  Beay.  323.) 
[A£Brmed  on  appeal  as  reported  in  5  H.  L.  C.  165.] 


185S. 
Mlareh  16. 


The  GKAND  TRUNK  on  STAFFORD  and  PETER- 
BOROUGH  UNION  RAILWAY  COMPANY  v. 
BRODIE. 

(3  D.  M.  &  O.  146—152  ;  S.  0.  22  L.  J.  Ch.  614  ;  17  Jur.  309  ;  1  W.  R  321  ; 

21  L.  T.  O.  S.  2.) 

The  Court  had  jurisdiction  to  direct  an  oflBcial  manager  of  a  joint-stock 
Company  appointed  under  the  Winding-up  Acts  who,  in  that  character,  had 
unsuccessfully  instituted  a  suit,  to  pay  the  costs  of  it  personally. 

An  order  that  '*  W.  T.,  official  manager  of  the  said  Company,"  do  pay 
costs  is  an  order  rendering  him  personally  liable  to  make  the  payment  (2). 

Thbsb  were  two  motions  to  the  same  effect,  made  on  behalf  of 
different  defendants,  by  way  of  appeal  from  an  order  of  Yice- 
Cbancellor  Woon,  made  on  the  4th  of  March,  1858,  setting  aside  a 
subpoena  for  payment  of  costs  by  the  plaintiff  personally,  and 
staying  all  proceedings  thereupon. 


(1)  6  Vee.  730. 

(2)  But  as  between  the  official  liqui- 
dator of  a  Company  and  the  solicitor 
acting  for  him  in  the  liquidation 
under  the  Companies  Act,  1862,  an 
order  made  for  the  payment  of  costs 
by  the  liquidator  to  the  solicitor  does 


1S5S. 
Alareh  19,  21. 

Wood,  V.-C. 
On  Appeal. 

Knight, 
Bbugb, 

TUSNRB, 
L.JJ. 

[H6] 


not  impose  any  personal  liability  upon 
the  former:  In  re  Trueman's  Estate 
(1872)  L.  E.  14  Eq.  278,  41  L.  J.  Ch. 
545,  20  W.  B.  706;  Ex  paHe  Waikin 
(1876)  1  Ch.  D.  130,  46  L.  J.  Ch.  116, 
33  L.  T.  660,  24  W.  R  122.— O.  A.  S. 
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The  Grand 

Xhunk 
Railway  Co.  of  Mr.  Hare's  Reports,  page  823. 


Brodib. 


[  'H?  ] 


The  case  is  reported  upon  the  original  hearing  in  the  9th  volmne 

By  the  order  then  made,  the 
Court  dismissed  the  bill  with  costs  with  the  following  direction : 
"  And  it  is  ordered  that  such  costs  when  taxed  be  paid  by  William 
Turquand  the  official  manager  of  the  said  Company,  unto,"  &c. 

Each  of  the  present  motions  was  that  the  order  made  in  these 
causes  by  Vice-Chancellor  Wood,  on  the  4th  of  March,  might  be 
discharged,  or  that,  if  necessary,  the  decree  made  on  the  hearing  of 
these  causes,  and  bearing  date  the  26th  of  June,  1852,  might  be 
rectified  by  striking  out  after  the  words  ''  William  Turquand,*'  the 
words  "  the  official  manager  of  the  said  Company,"  or  might  be 
otherwise  varied  in  such  manner  that  process  might  be  executed 
against  the  said  WilUam  Turquand  personally,  and  that  so  much 
of  the  said  order  of  the  4th  of  March,  *instant,  might  be  discharged 
as  directed,  that  all  further  proceedings  against  the  said  plaintiff 
personally  for  nonpayment  of  the  costs  under  the  said  decree 
might  be  stayed. 


and 


Mr,  Baily  and  Mr.  Kenyon,  in  support  of  one  of  the  motions. 


Mr.  Selwyn  in  support  of  the  other,  were  stopped  by  the  Court, 
who  desired  first  to  hear  the  counsel  for  the  plainti£f. 

Mr,  Daniell  and  Mr.  Little,  for  the  plaintiff,  relied  upon  the 
53rd,  56th,  and  69th  sections  of  the  Winding-up  Act  of  1848  (l). 


(1)  Sect.  53.  "Where  any  action, 
Buit,  or  other  proceeding  shall  have 
been  brought  or  instituted,  and  shall 
be  pending  by  or  on  behalf  of  the 
Company  in  respect  of  which  such 
official  manager  shall  have  been  ap- 
pointed, or  by  any  person  duly  autho- 
rized to  sue  as  the  nominal  plaintiff  on 
behalf  of  such  Company,  or  by  any  one 
or  more  of  the  members  or  contribu- 
tories  of  such  Company  acting  or  suing 
in  the  name  or  on  the  behalf  of  him- 
self and  the  other  members  or  con- 
tributories  thereof  as  the  plaintiff  or 
plaintiffs  against  any  person,  it  shall 
be  lawful  for  such  plaintiffs  to  sub- 
stitute the  official  manager  of  the 
Company,  by  such  style  or  designation 
as  hereinbefore  mentioned,  as  the 
plaintiff  in  such  action,  suit,  or  other 
proceeding,  by  entering  a  suggestion 


on  the  roll  to  that  effect,  in  such 
action,  and  by  obtaining  an  order  to 
that  effect  in  such  suit,  such  order  to 
be  obtained  on  motion  or  petition  with- 
out notice ;  and  it  shall  be  lawful  for 
the  official  manager  thenceforward  to 
prosecute  such  action,  suit,  or  oUior 
proceeding  in  the  same  manner  and 
with  the  same  effect  to  all  intents  and 
purposes  as  if  such  action,  suit,  or 
proceeding  had  been  commenced  by 
the  official  manager  as  plaintiff  under 
the  provisions  of  this  Act." 

Sect.  56.  **A11  orders  and  decrees 
made  or  pronounced  in  any  suit  or 
proceeding  in  any  court  of  equity 
against  the  official  manager  of  any 
Company  shall  have  the  like  effect  and 
operation  upon  and  against  the  pro- 
perty of  such  Company  and  upon  and 
against  the  persons  and  property  of 
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Thb  Lord  Justice  Enioht  Bbucb  :  ThrGuand 
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The  original  bill  in  this  cause  was  filed  before  the  passing  of  an  Railway  Co. 

Brodib. 


Act  of  Parliament,  which  we  are  authorized  to  call  **  The  Joint- 
stock  Companies*  Winding-up  Act,  1848/*  an  enactment  that  has,  I 
believe,  done  good  in  some  few  instances,  but  has  done  the  reverse 
in  so  many  more,  and  so  extensively,  that  it  seems  to  be  one  of 
those  curative  measures  not  by  any  means  confined  to  a  single 
branch  of  science,  where  the  remedy  is  worse  than  the  disease. 

After  the  change  thus  made  in  the  law,  the  Company,  or  associa- 
tion, or  partnership  on  whose  behalf  the  suit  is  alleged  to  have 
been  instituted,  became  subjected  to  the  provisions  of  the  statute, 
that  is,  its  affairs  were  ordered  to  be  wound  up.  An  official  manager 
was  accordingly  to  be  appointed  as  the  Act  directs;  and  Mr. 
Turquand,  who  became  that  official  manager,  was  afterwards,  per- 
haps duly,  perhaps  unduly,  but  was,  in  fact,  made  plaintiff  in  the 
original  bill,  instead  of  the  original  plaintiff,  and  subsequently  filed 
an  additional  bill  in  the  same  suit,  which,  thus  comprising  two 
bills,  was  prosecuted  by  Mr.  Turquand  to  a  hearing,  when  they  were 
dismissed,  with  costs.  And  the  question  before  us  is,  whether  Mr. 
Turquand  is  personally  liable  to  these  costs,  a  question  to  which,  if 
the  answer  is  to  depend  on  the  language  of  the  decree  or  order  of 


H8] 


every  contributory  thereof,  as  if  the 
same  had  been  made  and  prononnoed 
^"against  the  Company,  or  any  person 
dnly  authorized  to  be  sued  as  the 
nominal  defendant  on  behalf  of  the 
same,  or  (as  the  case  may  be)  as  if 
every  contributory  of  such  Company 
were  actually  before  the  Court  as  a 
party  to  such  suit  or  proceeding ;  and 
it  tthall  be  lawful  for  the  Court  by 
vhich  any  such  decree  or  order  shall 
have  been  made  or  pronounced  to 
direct,  by  the  same  or  any  subsequent 
order,  subject,  nevertheless,  to  such 
terms,  if  any,  as  the  Court  shall  think 
fit  to  impose,  that  any  such  decree  or 
order  made  or  pronounced  against  any 
such  official  manager  as  aforesaid  be 
enforced  against  eveiy  contributory  of 
such  Company,  or  against  any  par- 
ticular class  or  classes  of  oontribu- 
toriue,  to  the  extent  of  their  legal  or 
eqaitdble  liabilities;  and  thereupon 
and  upon  an  order  for  that  purpose,  to 
be  obtained  upon  motion  to  be  made 
ex  parUf  but    in  open    Court,   such 


decree  or  order  shall,  after  seven  days 
notice  to  the  particular  person  or 
persons  sought  to  be  charged,  be 
enforced  and  executed  accordingly." 

Sect  59.  "That  no  judgment, 
decree,  or  order  to  be  obtained  or 
entered  up  against  the  official  man- 
ager of  any  Company  as  representing 
the  same  shall  affect  or  be  executed 
against  the  person  or  property  of  the 
party  who  may  for  the  time  being  be 
such  official  manager  otherwise  than 
as  a  contributory,  and  that  every 
official  manager  shall  always  be  fully 
reimbursed  and  indemnified  out  of  the 
assets  of  the  Company  or  out  of  the 
credits  thereof,  and,  if  necessaiy,  by 
calls  to  be  made  on  the  contributories 
for  all  losses,  costs,  charges,  damages, 
nnd  expenses,  without  deduction,  save 
and  except  such,  if  any,  losses,  costs, 
charges,  damages,  and  expenses  as 
shall  have  been  unduly  or  improperly 
sustained  or  incurred  by  any  such 
official  manager.'* 


[14J»] 


[  ♦H8,  M.  ] 
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Thb  osakd    dismissal,  that  answer  must,  I  think,  be  anfavoarable  to  him.     For 

T&UMK 

Railway  Co.  the  tenor  of  the  decree  or  order  appears  to  me  conformable  to  the 
KiioDiic.  l^nown  intention  of  the  learned  Judge  who  pronounced  it;  that  Ib 
to  say,  in  my  judgment  it  makes,  or  purports  to  make,  Mr.  Tur- 
quand  personally  responsible  for  the  payment,  and  liable  to  an 
attachment  for  nonpajrment  of  them.  Certainly,  in  that  part  of 
the  decree  or  order,  he  is  described,  not  by  his  name  only,  but  also 
by  his  designation  of  official  manager.  But  this  circumstance  seems 
to  me  immaterial.  Then  arises,  however,  the  controversy  whether 
the  learned  Judge  had  jurisdiction  or  lawful  power  so  to  direct,  a 
controversy,  perhaps,  not  with  strict  propriety  belonging  to  these 
motions.  I  assume,  however,  in  Mr.  Turquand's  favour  that  it  does 
so.  He  sa}  8  that  those  portions  of  the  Act  which  lie  between  the 
49th  and  6l8t  sections  exempt  him  personally;  and  there  is,  I 
agree,  enough  in  them  to  raise  an  argument,  the  statute  not  being 
one  of  those,  so  very  rare  in  modern  times,  which  are  free  from 
obscurity  upon  points  of  importance. 
[  150  ]  He  relies  mainly  on  the  53rd,  56th,  and  59th  sections.    I  doabt, 

however,  very  much  whether  the  58rd  extends  to  a  case  of  the 
present  description,  in  which  one  shareholder  of  an  inchoate  and 
imperfectly-formed  Company  was,  on  behalf  of  himself  and  the 
other  shareholders  not  defendants  to  his  bill,  suing  some  of  the 
shareholders  in  equity.  But  the  56th  section,  I  think,  does  not, 
even  if  we  could  possibly  suppose  a  state  of  circumstances  in  which 
the  56th  section  could  be  applied,  where  the  official  manager  is 
originally,  or  becomes  by  substitution,  the  plaintiflf.  The  57th 
section  relates  only  to  actions,  and  it  seems  to  me  that  the  prior,  or 
disabling  or  prohibitory  portion,  of  the  59th  cannot  reasonably  be 
held  applicable  to  a  case  coming  neither  within  the  56th  nor  within 
the  57th.  I  think  that,  unless,  perhaps,  in  the  latter  part  of  the 
S9th,  namely,  in  that  portion  of  it  which  provides  for  the  reim- 
bursement and  indemnity  of  the  official  manager,  the  59th  does  not 
touch  the  present  suit. 

I  differ,  therefore,  though  with  respect  the  most  unfeigned,  from 
the  able  Judge  before  whom  this  matter  has  last  been,  and  should, 
had  I  been  sitting  for  him,  have  refused  the  application  of  Mr. 
Turquand,  (upon  whom  personally  there  is  possibly  or  probably  no 
ground  for  imputation  of  any  kind,)  with  costs.  It  is  competent  to 
him  to  ask  of  the  Master  a  direction  for  his  reimbursement  and 
indemnity,  and  perhaps  the  Master  may  comply  with  the  request, 
which  I  have  not  intended  by  what  I  have  been  saying  to  prejudge 


▼OI-.  xcviii.l     1853.     CH.    3  D.  M.  &  G.  150—152.  91 

or  affect ;  a  remark  that  I  may  also  make  as  to  the  right,  if  any,  of    Thb  grand 

TUUNK 

the  defendants  before  the  Court,  to  apply  to  the  Master  for  his  railway  Co. 

interposition  or  aid  as  to  the  costs  in  dispute,  a  point  that  seems      brodib. 

in  every  respect  immaterial  here,  Mr.  Turquand's  solvency  being 

unquestioned.     Nor  can  anything  that  has  fallen  from  me  apply  to 

a  case  where  an  official  ^manager  is  in  that  character  a  defendant.       [  *^^^  ] 

Before  parting  with  this  matter  I  will  only  add  that  the  proviso  at 

the  end  of  the  60th  section  (i)  seems  to  me  almost,  if  not  allogether, 

to  render  necessary  the  conclusion  at  which  I  have  arrived,  though 

I  have  laid  no  stress  upon  it. 

The  Lord  Justice  Turner: 

Before  giving  my  opinion  upon  the  question  in  dispute  I  desire 
to  repeat,  that  upon  Mr.  Turquand's  conduct  I  never  intended  to 
cast  any  imputation  whatsoever.  That  the  suit  was  improperly 
instituted  I  entertain  no  doubt ;  that  it  has  been  improperly  pro- 
secuted since  Mr.  Turquand  was  made  plaintiff  in  it  I  have  also 
no  doubt.  But  I  do  not  impute  to  Mr.  Turquand  personally  the 
mode  in  which  these  proceedings  have  been  conducted. 

As  to  the  questions  in  dispute  they  are  two :  First,  whether  the 
Court  has  jurisdiction  to  make  an  order  in  such  a  case  as  this, 
directing  the  costs  to  be  paid  by  the  official  manager  personally ; 
and  secondly,  whether  it  is  the  fair  import  of  the  order  as  it  stands, 
that  the  costs  shall  be  so  paid. 

Now,  as  to  the  first  question,  I  take  it  to  be  clear  that  the  Court 
must  have  jurisdiction  over  the  proceedings  before  it  to  enable  it 
to  make  the  order,  unless  there  are  negative  words  in  the  Act 
excluding  such  jurisdiction.  *I  have  looked  carefully  through  the  ['*i^2  ] 
Act,  including  those  sections  to  which  our  attention  has  been  par- 
ticularly called,  and  I  have  reconsidered  my  former  decision,  and 
I  must  say  that  I  entertain  no  doubt  whatever  that  in  this  Act 
there  are  not  to  be  found  any  words  excluding  the  power  of  the 
Court  to  visit  the  official  manager  with  the  payment  of  costs 
personally,  if  the  Court  thinks  that  there  is  a  proper  case  for  so  doing. 

The  remaining  question  is,  whether  the  decree  has  been  properly 
drawn  up,  so  as  to  visit  the  official  manager  personally  with  pay- 
ment of  these  costs.    I  think  it  is,  for  this  reason :  where  a  party 

(1)  After  enacting  that  no  action,  eludes  thus :  *'  Provided  always,  that 

suit,    or    other    proceeding  shall    be  the  want  of   such  leave  as  aforesaid 

instifcated,  brought,  or  proceeded  with  shall  not  be  set  up  as,  or  in  anywise 

by  the  oflKcial  manager  but  with  the  constitute,    a   defence    to    any    such 

leave  of  the  Master,  the  section  con-  action,  suit,  or  other  proceeding." 
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Fr-b. 


Thr  Oband   to  a  proceeding  is  by  name  ordered  to  do  any  act,  it  becomes  bis 
RailwatToo.  ^^^  personally  to  do  that  act.    Now  Mr.  Turquand  is  here  ordered 
Bbod  ^  ^^  costs  by  his  name,  described,  it  is  true,  as  official  manager. 

On  this  groimd,  and  on  those  which  have  been  already  stated  by 
my  learned  brother,  I  think  that  this  order  directs  payment  by 
Mr.  Tarqaand  personally.  I  will  jast  put  one  case  by  way  of 
illustration.  Suppose  a  bill  to  be  filed  by  an  executor  against  a 
debtor  to  the  estate,  and  to  be  dismissed  with  costs.  Would  it 
make  any  di£ference  if  the  costs  were  directed  to  be  paid  by  A.  B.» 
"  executor  of  C.  D.?*'  A.  B.  may  be  entitled  to  reimburse  himself 
out  of  the  testator's  estate ;  and  I  repeat  that  it  was  not  my  inten- 
tion to  prejudice  the  question  as  to  the  propriety  of  the  plaintiff 
here  being  reimbursed  out  of  the  assets  of  the  Company.  But  that 
in  either  case  the  costs  are  payable  by  the  party  personally  in  the 
first  instance  I  have  no  doubt  whatever. 


1863. 
March  21. 


In  re  KOLLE'S   CHAKITY. 

(3  D.  M.  &  Or.  153—155 ;  S.  0.  22  L.  J.  Ch.  760.) 

[Obsolete  procedure  for  appointing  new  trustees  of   a  charity  by  petition 
under  Bomilly's  Act.] 


1863. 
Jan,  2(i. 
Feb.  H. 

Mr.  Com- 
missioner 
Skirkow. 

On  Appeal. 

Knight 
Bruob, 

TUBMBB, 

L.JJ. 
[  165  ] 


Ex   PARTE   BAI.L  (1). 

(3  D.  M.  &  G.  155—159;  S.  0.  20  L.  T.  O.  S.  267.) 

Goal  proprietors  employed  colliers,  to  whom  the  work  was  let  off  at  so 
much  per  score  baskets,  and  each  collier  had  a  drawer  attached  to  him, 
whom  he  brought  when  he  was  himself  hired.  The  colliers  were  not  hired 
unless  the  manager  approved  the  drawers,  or  unless,  in  case  of  disapproval, 
the  colliers  took  drawers  provided  for  them  by  the  manager.  The  colliers 
paid  the  drawers  out  of  their  earnings,  according  to  an  agreement  between 
them  (in  which  the  coal  proprietors  took  no  part),  and  discharged  the 
drawers  as  they  thought  fit,  without  interference  on  the  part  of  the  pro- 
prietors, except  that  the  latter  might  discharge  the  collier  if  he  unjustly 
dischai'ged  the  drawer,  and  that  both  collier  and  drawer  might  be  dis- 
charged for  transgressing  the  rules  of  the  mine.  Upon  the  proprietors 
becoming  bankrupt,  and  the  colliers*  wages  being  in  arrear :  Held  that  the 
drawers  were  not  servants  of  the  coal  proprietors  so  as  to  be  entitled  to 
payment  in  full  of  half  a  year's  wages. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Skirbow. 
The  bankrupts  were  coal  proprietors,  and  the  question  was,  whether 


(1)  See  now  the  Preferential  Pay- 
ments in  Bankruptcy  Act,  1888  (51 
&  52  Vict.  c.  62),  the  wording  of  which 


is  different  from  the  corresponding 
provisions  of  earlier  Bankruptcy  Acts. 
—0.  A.  S. 
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the  appellants,  who  were  "  drawers  "  employed  in  the  mines,  were  Ex  pute 
labourers  or  workmen  ''  of  the  bankrupts/*  within  the  meaning  of 
the  169th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
providing  "  That  when  any  bankrupt,  at  the  filing  of  the  petition 
of  the  adjudication,  shall  be  indebted  to  any  labourer  or  workman 
of  such  bankrupt  in  respect  of  the  wages  or  labour  of  such  labourer 
or  workman,  it  shall  be  lawful  for  the  C!ourt  on  proof  thereof,  to 
order  so  much  as  shall  be  due  not  exceeding  40».  to  be  paid  to  such 
labourer  or  workman  out  of  the  estate  of  such  bankrupt." 

There  was  no  conflict  of  evidence  as  to  the  nature  of  the  engage-       [^^] 
ment  of  the  drawers,  as  to  which  an  affidavit  of  the  underground 
manager  of  the  colliery  was  read  [the  effect  of  which  is  stated  in 
the  following  judgment  of  Lord  Justice  Tubnbr]  . 

Mr.  Rogers  supported  the  appeal.  [  ^^7  ] 

Mr.  J.  F.  Prior,  on  behalf  of  the  assignees,  opposed  it. 

Tub  Lord  Justice  Enioht  Bbucb: 

It  has  been  difficult  to  avoid  in  this  case  feeling  a  wish  to  decide 
it  in  the  petitioners'  favour,  if  possible.  But  I  have  not  been  able 
to  convince  myself  that  the  learned  Commissioner's  conclusion  is 
erroneous — to  persuade  myself,  namely,  that  there  were  contracts 
between  the  owners  or  lessees  of  the  colliery  and  the  drawers,  such 
as  to  bring  the  latter,  upon  the  bankruptcy  of  the  former,  within 
the  meaning  of  the  section  of  the  Bankrupt  Law  Consolidation  Act, 
on  which  the  petition  proceeds.  The  weighty  opinion  of  Sir  John 
Pattbson,  whom  we  have  consulted  on  the  question,  as  a  legal  ques- 
tion, is,  that  there  were  not.  My  learned  brother  too  thinks  with 
the  Commissioner  as  to  the  law  and  equity  of  the  case,  so  that  his 
decision  would  stand  affirmed,  even  were  I  dissentient  from  it, 
w^hich,  I  repeat,  that  (though  entertaining  some  degree  of  doubt) 
I  am  not. 

Thb  Lord  Justice  Turner: 

This  was  a  question  of  proof  against  the  estate  of  the  ^bankrupts.  [  M58  ] 
The  bankrupts  were  coal  proprietors,  and  for  some  time  previous  to 
and  at  the  time  of  their  bankruptcy  were  working  a  coal  mine  called 
the  Stangeways  Hall  Colliery.  For  this  purpose  they  employed  a 
number  of  colliers,  to  whom  the  work  was  let  off  at  so  much  per 
score  baskets;  and  it  appears  that  each  collier  had  a  drawer 
attached  to  him.     The  wages  of  the  drawers  were  in  arrear  at  the 
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Kz  parte  time  of  the  bankruptcy,  and  they  tendered  proofs  before  the  Com- 
missioner  for  these  arrears.  The  Commissioner  rejected  the  proofs 
and  the  case  now  comes  before  as  on  appeal  from  his  decision.  We 
are  of  opinion  that  the  decision  of  the  Commissioner  was  correct, 
and  that  the  appeal  must  be  dismissed.  The  question,  as  we  think, 
depends  wholly  upon  whether  the  bankrupts  were  indebted  to  the 
drawers,  and  we  are  of  opinion  that  they  were  not.  It  appears,  by  the 
evidence  before  the  Commissioner  (which  is  the  only  evidence  before 
us),  that  when  the  colliers  were  hired  they  brought  their  drawers 
with  them,  and  that  the  colliers  were  not  hired,  unless  the  bank- 
rupts* manager  approved  the  drawers,  or  unless,  in  case  of  dis- 
approval, the  colliers  took  drawers  provided  for  them  by  the 
manager ;  that,  whether  the  drawers  were  brought  by  the  colliers 
or  provided  by  the  manager,  they  were  paid  by  the  colliers  out 
of  their  earnings :  and  that  they  were  so  paid  according  to  such 
agreements  as  they  might  have  made  with  the  colliers,  neither  the 
bankrupts  nor  their  manager  taking  any  part  whatever  with  refer- 
ence to  such  agreements ;  that  if  the  manager  at  any  time  withdrew 
the  drawers  from  the  service  of  the  colliers,  he  paid  the  colliers  for 
the  drawers'  time ;  that  the  colliers  had  full  power  to  discharge  the 
drawers ;  and  that  neither  the  bankrupts  nor  their  manager  inter- 
fered with  this  power,  further  than  that  if  the  colliers  discharged 
their  drawers  unjustly,  the  colliers  would  themselves  be  discharged ; 

[  *159  ]  and  that  the  drawers  as  well  as  the  colliers  were  liable  *lo  be  dis- 
charged by  the  manager  for  transgressing  the  rules  of  the  mine. 
Under  these  circumstances  we  are  satisfied  that  no  action  at  law 
could  have  been  maintained  by  the  drawers  against  the  bankrupts, 
and  that  the  bankrupts  were  not  legally  indebted  to  the  drawers. 

It  was  urged,  however,  that  the  drawers  had  an  equity  to  be 
paid  out  of  the  wages  earned  by  the  colliers ;  but,  assuming  this 
to  be  the  case,  we  do  not  think  that  it  could  better  the  position  of 
the  drawers.  It  could  entitle  them  only  to  stop  the  monies  belong- 
ing to  the  colliers  in  the  hands  of  the  bankrupts,  and  could  create 
no  debt  from  the  bankrupts  to  them.  The  petition  must  therefore 
be  dismissed ;  but  the  case  being  a  hard  one  upon  the  petitioners, 
and  one  in  which  we  should  most  willingly  have  assisted  them,  if 
the  law  had  allowed  us  to  do  so,  and  the  Commissioner  having 
sanctioned  the  appeal,  it  must  be  dismissed  without  costs. 
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Ex  PARTE  WARETNGTON. 

(3D.M.&G.  15»— 174.) 
[Obsolete  law  of  usury.] 


1863. 

Feb,  S5. 

MarekU,2Z, 


Ex  PARTE  GRIFFITHS  (1). 

(3  D.  M.  &  G.  174—179 ;  S.  C.  22  L.  J.  Bk.  50.) 

The  obligee  in  a  bond  given  by  a  trader  recovered  judgment  upon  it  after 
the  obligor  had  ceased  trading :  Held,  that  the  bond  debt  was  not  so  merged 
in  the  judgment  as  to  preclude  the  obligee  from  petitioning  for  adjudication 
against  the  obligor. 

This  was  the  appeal  of  the  petitioning  creditors  from  the  decision 
of  Mr.  Comniissioner  Pebbt,  who  had  annulled  the  adjudication 
on  the  ground  that  there  was  no  such  petitioning  creditor's  debt 
as  would  support  it.  The  trading  was  that  of  wharfinger  and  lime- 
bamer,  and  continued  down  to  1848.  The  petitioning  creditors 
were  the  obligees  in  a  bond  given  by  the  bankrupt  in  1889,  but 
had  recovered  judgment  upon  it  in  1850,  after  the  trading  had 
ceased.  The  act  of  bankruptcy  relied  upon  was,  default  in  paying 
or  securing  the  judgment  debt  after  notice  given  in  conformity 
with  the  terms  of  the  72nd  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849.  The  notice  required  immediate  payment 
of  the  *jadxment  debt.  The  Commissioner  held,  that  the  bond 
debt  was  merged  in  the  judgment,  and  that  the  judgment  debt 
having  accrued  after  the  trading  had  ceased  would  not  support 
the  adjudication.  From  this  decision  the  petitioning  creditors 
appealed. 

Mr.  Bacon  and  Mr.  Aspland,  in  support  of  the  appeal,  referred 
to  Ex  parte  Bryant  (2),  Bryant  v.  Withers  (3),  Dawe  v.  Holdsworth  (4), 
Price  V.  Moidton  (5),  Drake  v.  MitcheU  (e),  Bell  v.  Banks  (7). 

Mr.  Sicanston,  Mr.  BraviweU^  and  Mr.  Vaughan  Williams^  for 
the  respondent,  [contra.  Their  arguments  appear  sufficiently  from 
the  judgments.  They  cited  King  v.  Hoare  (s),  Peters  v.  Anderson  (9), 
and  other  oases] . 

Mr.  Bacony  in  reply,  was  stopped  by  the  Court. 


(1)  Followed,  In  re  King  and  Beedey 
[1895]  1  a  B.  189,  S4  L.  J.  a  B.  126, 
71  L.  T.  580. 

(2)  12  R.  B.  213  (1  V.  &  B.  211). 

(3)  14  B.  E.  609  (2  M.  &  8.  123>. 

(4)  15  B.  B.  395,  n.  (Peake,  64). 


(5)  84  R  R  698  (10  C.  B.  561). 

(6)  7  B.  B.  419  (3  R-ist,  251). 

(7)  60  B.  B.  509  (3  Man.  &  G.  258). 

(8)  57  B.  R  694  (13  M.  &  W.  494). 

(9)  16  B.  B.  592  (6  Taunt.  601). 


1853. 
March  4,  8. 

Mr.  Com- 
missioner 
Pbrry. 
On  Appeal. 

Khioht 
Bbuob, 

Torn  KB, 
UJJ. 
[174] 


[  MTS  ] 


96  1858.    CH.     8  D.  M.  &  G.  176—177.  [k-b. 

Bz parte      The  Lord  Jubticb  Enight  Bruce: 
Griffiths. 
[  176  ]  The  state  of  circumstances  which  must  be  assumed  to  exist  for 

the  purposes  of  the  contention  before  us  is  this,  that  a  person  in 
trade  contracting  a  debt  gave  a  bond,  which  became  forfeited; 
that  after  the  forfeiture  he  left  off  trading;  and  that  after  be 
had  left  off  trading  judgment  was  recovered  against  him  on  the 
bond.  The  question  argued  was,  whether  the  obligees  were,  in  this 
assumed  state  of  circumstances,  competent  petitioning  creditors. 
I  should  have  thought,  and  I  still  think,  that  the  cases  of  Ambrose 
V.  Clendon  (i),  Dawe  v.  Holdsworth  (2),  and  Ex  parte  Bumford  (3), 
as  well  as  others,  clearly  decided  this  case. 

I  apprehend  that  by  the  spirit  and  intent  of  the  Bankrupt 
Laws,  according  to  principle  equally  and  authority,  these  two  rules 
are  clearly  established:  first,  that  a  trader  who,  after  becoming 
indebted,  leaves  off  trading,  is  not  to  be  heard  to  say  to  his  creditor 
that  the  trading  has  been  left  off,  if  a  question  arises  whether  the 
debtor  can  or  cannot  be  as  a  trader  made  a  bankrupt ;  secondly, 
that  a  bond,  in  the  case  of  a  simple  contract,  or  a  judgment,  in 
the  case  of  a  specialty,  which  for  many  purposes  extinguishes 
(though  not  satisfying)  the  original  debt,  does  not  do  so  as  against 
the  creditor,  for  the  purpose  of  disabling  him  from  making  his 
debtor  a  bankrupt  on  the  original  debt,  remaining  in  every  sense 
or  in  every  other  sense  unsatisfied.  I  believe  that  no  lawyer  will 
now  dispute  either  of  these  propositions,  and  I  think  that  this  case 
falls  within  them. 

The  only  remaining  question  is,  whether  there  has  been  here 
r  'i??  ]  an  act  of  bankruptcy.  This  debtor  has  privilege  *of  Parliament. 
The  72nd  section  of  the  Act  provides,  that  "  if  any  plaintiff  shall 
recover  judgment  in  any  action  personal  for  the  recovery  of  any 
debt  or  money  demand  in  any  of  her  Majesty's  Courts  of  Becord 
against  any  such  trader,'* — (that  has  been  done  here,  the  judg- 
ment has  been  recovered,  and  the  defendant  must  be  taken  to 
have  been  a  trader  for  the  reasons  which  I  have  mentioned), — 
''  and  shall  be  in  a  situation  to  sue  out  execution  upon  such  judg- 
ment "  (that  is  here  the  case) ;  "  and  there  be  nothing  due  from 
such  plaintiff  by  way  of  set-off" — (it  is  not  alleged  that  there  was 
any  set-off) — "  and  such  trader  shall  not  within  seven  days  after 
notice  in  writing  personally  served  upon  such  trader,  requiring  im- 
mediate payment  of  such  judgment  debt,  pay,  secure,  or  compound 

(1)  2  Str.    1042  ;    Lee's  Eep.   267,  (2)  15  E.  B.  395,  »i,  (Peake,  64). 

temp.  Hardwicke.  (3)  2  Madd.  1. 
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for  the  debt  for  the  same  to  the  satisfaction  of  such  plaintiff,  Ex  parte 
every  such  trader  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  eighth  day  after  service  of  such  notice."  The 
trader  has  not  paid,  secured,  or  compounded  in  the  manner  required 
by  the  Act.  This  is  not  contended.  But  it  is  said  that  the  notice 
given  is  insufScient,  although  it  follows  the  terms  of  the  Act,  as 
it  should  have  required  payment  of  the  bond  debt  and  not  of  the 
judgment  debt.  But  the  debt  was  a  judgment  debt,  although 
under  peculiar  circumstances.  No  one  concerned  in  the  matter 
could  fail  to  know  what  the  demand  was,  in  respect  of  which  the 
notice  was  given. 

The  Lord  Justice  Tubneb: 

I  quite  concur  in  the  opinion  of  my  learned  brother.  However 
this  matter  might  have  stood  apart  from  authority,  it  seems  to 
me  that  the  cases  of  Ambrose  v.  Clendon,  and  Dawe  v.  Holdsworth, 
are  decisive  on  the  point.  The  distinction  attempted  to  be  made 
between  these  cases  and  the  present,  or  at  least  between  Ambrose 
V.  Clendon  and  the  present  case,  proceeded  on  this  ground,  *that  [  *178  ] 
in  Ambrose  v.  Clendon  the  bankruptcy  occurred  between  the  time 
of  contracting  the  original  debt,  and  the  taking  of  a  higher  security; 
and  that,  therefore,  the  argument,  that  the  subsequent  judgment 
destroyed  the  original  debt,  did  not  there  apply,  inasmuch  as 
the  bankruptcy  overrode  and  excluded  the  merger  or  conversion. 
I  do  not  agree  with  this  argument.  It  was  admitted,  and  I 
think  that  the  result  of  the  cases  is,  that  where  a  debt  exists  in 
the  shape  of  a  judgment,  it  must  be  considered  to  be  due  in 
respect  of  the  original  debt  for  the  purpose  of  supporting  the 
bankruptcy. 

It  is  then  said  that  the  notice  ought  to  have  been  given  on  the 
bond,  but  the  debt  is  due  on  the  judgment,  though  the  bond  comes 
in  aid  for  the  purpose  of  supporting  the  adjudication. 

Then  it  is  said  that  the  respondent  is  not  a  trader  under  the 
72nd  section  of  the  Bankrupt  Law  Consolidation  Act,  because  he 
ceased  to  trade  in  1848 ;  but  as  he  has  been  a  trader,  and  the  debt 
existed  during  the  trading,  he  must  be  considered  as  a  trader  still, 
so  long  as  the  debt  is  not  paid. 

It  is  lastly  said  he  is  a  Member  of  Parliament,  and  therefore  not 
liable  to  this  process,  but  I  think  it  clear  that  no  distinction  can 
be  drawn  between  different  classes  of  traders,  and  the  66th  section 
provides,  that  where  a  trader  has  privilege  of  Parliament,  he  may 
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Ex  parte      be  dealt  with  under  the  Act  in  like  manner  as  any  other  trader, 
BIFFITH8.    ^j^pj  Qjjjy  j^g  regards  imprisonment. 

It  must  be  referred  back  to  the  Commissioner  to  review  his 
decision. 


1853. 
Jan.  12. 


In  be  The  NOETHAMPTON  CHAEITIES. 

(3  D.  M.  &  G.  179.) 

The  jurisdiction  conferred  under  the  71st  section  of  the  Municipal  Corpo- 
rations Act  is  not  limited  to  the  Lord  Chancellor,  but  may  be  exerdsed  by 
a  Yice-Chanoellor. 


185a 
Jan,  SI. 
Feb.  9. 

Lord 

Cbanwobth, 

L.C. 

[180] 


In  re   The   WOECESTEE   COEN   EXCHANGE   COM- 

PANY,    AND 

In  re  The  JOINT-STOCK  COMPANIES  WINDING-UP 
ACTS,  1848  AND  1849. 

(3  D.  M.  A  G.  180—188;  S.  C.  22  L.  J.  Ch.  693;  17  Jur.  721 ;  1  W.  R.  171 ; 

21  L.  T.  0.  S.  38.) 

By  the  deed  of  settlement  of  a  joint-  stock  Company  formed  for  the  pur* 
pose  of  building  a  com  exchange  it  was  provided  that  the  affairs  of  the 
Company  should  be  under  the  entire  control  of  the  directors,  who  should 
have  power  to  create  new  shares  and  to  borrow  money  under  certain  pre^ 
scribed  conditions :  the  deed  also  provided  that  the  directors  might  make 
calls  on  the  shareholders  as  they  should  think  fit,  but  not  beyond  the 
amount  for  the  time  being  remaining  unpaid  of  their  respective  shares. 
The  capital  of  the  Company  having  been  all  called  up  and  expended,  the 
directors  advanced  out  of  their  private  funds  and  borrowed  from  other 
quarters  (but  not  in  conformity  with  the  provisions  of  the  deed)  a  sum 
snfiBdent  to  defray  the  extra  expenditure  which  had  been  incurred :  Held, 
on  the  winding-up  of  the  Company,  that,  as  between  the  directors  and 
the  shareholders,  the  latter  were  not  liable  to  contribute  to  such  extra 
exi)enditure. 

Fart  of  the  monies  advanced  had  been  lent  by  a  Bank,  one  of  the  partners 
in  which  was  a  shareholder  in  the  Company :  Held  that,  as  between  the 
Company  and  the  Bank,  the  latter  must  be  deemed  to  have  had  notice  of 
the  restricted  liability  of  each  shareholder,  and  consequently  had  no  claim 
against  the  Company  for  the  advance. 

The  above  Company  having  been  wound  up,  this  was  a  motion, 
by  way  of  appeal,  on  the  part  of  Thomas  Haskew  and  twelve  other 
persons,  from  the  decision  of  the  Master,  made  on  the  28rd  Decem- 
ber, 1862,  whereby  the  appellants  were  ordered  to  pay  a  call  of 
five  pounds  per  share.  By  the  desire  of  the  Yice-Chancellor  Stuabt, 
the  appeal  was  heard  in  the  first  instance  by  the  Lord  Chancellor. 
The  following  are  the  circumstances  of  the  case. 

The  Company  was  formed  for  the  purpose  of  establishing  a 
corn  exchange  in  the  city  of  Worcester.    The  deed  of  settlement 
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was  dated  the  8th  May,  1848,  and  was  executed  by  fifty-three 
shareholders  representing  five  hundred  and  seventy-four  shares. 
The  Company  was  completely  registered  in  May,  1848. 

By  the  eighth  clause  of  the  deed,  the  capital  of  the  ^Company 
was  to  be  4,000L,  divided  into  eight  hundred  shares  of  5^  each : 
and  the  ninth  clause  provided  for  the  increase  of  the  capital  of  the 
Company  to  the  extent  of  3,0002.  by  the  creation  of  new  shares. 

The  fifty-fourth  clause  provided, — "That,  subject  and  without 
prejudice  to  the  powers  given  to  the  general  meeting  of  the  Com- 
pany, the  directors  shall  have  the  entire  management  of  and  super- 
intendence and  control  over  the  affedrs  and  concerns  of  the  Company, 
and  may  make  such  rules  and  regulations  for  that  purpose  and  for 
the  guidance  of  the  officers  and  servants  of  the  Company  as  they 
may  think  fit,  and  shall  in  all  cases  provided  for  in  these  presents 
act  in  strict  conformity  to  the  laws  and  regulations  hereby  established 
or  hereinafter  to  be  established  by  the  general  meeting ;  but  in  all 
cases  unprovided  for  by  these  presents  or  by  any  general  meeting, 
it  shall  be  lawful  for  the  directors  to  act  in  such  manner  as  shall 
appear  to  them  best  calculated  to  promote  the  welfare  of  the 
Company." 

The  sixty-first  clause  provided, — "  That  it  shall  be  lawful  for  the 
directors,  if  they  shall  think  it  expedient  so  to  do,  to  borrow  the 
whole  or  any  part  of  the  sum  which  they  may  contract  to  give  for 
the  purchase  of  any  piece  or  parcel  of  ground  on  behalf  of  the 
Company,  and  to  convey  the  land  so  purchased,  with  the  buildings 
which  may  be  subsequently  erected  thereon,  unto  the  person  or 
persons  willing  to  lend  or  advance  the  same,  or  unto  the  vendor  or 
seller  of  such  land  if  he  shall  be  wilUng  to  permit  the  purchase- 
money  or  any  part  thereof  to  remain  on  mortgage  thereof,  as  a 
security  for  the  repayment  of  such  money  with  interest  for  the 
same  after  such  rate  as  shall  be  agreed  upon." 

The  sixty-second  clause  provided, — '^  That,  if  at  any  *time  after 
any  pieces  of  land  or  ground  or  other  property  shall  have  been 
porchased  or  taken,  any  sum  or  sums  of  money  shall  be  wanted  for 
the  purpose  of  erecting,  building,  completing,  enlarging,  or  altering 
the  exchange  and  other  buildings  hereinbefore  authorized  to  be 
erected,  built,  enlarged,  or  altered,  or  any  of  them,  or  any  part 
thereof,  or  for  any  other  purposes  of  the  Company,  it  shall  be 
lawful  for  the  directors,  if  they  shall  think  it  expedient  so  to  do, 
instead  of  raising  the  same  by  calUng  for  any  further  instalment, 
under  the  authority  hereinafter  contained,  to  borrow  and  take  up 
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the  same  at  interest  from  any  person  or  persons  who  may  be  willing 
to  lend  or  advance  the  same,  and  to  give  such  security  for  payment 
thereof,  either  by  mortgage  of  all  or  any  of  the  land,  exchange, 
and  other  buildings  or  other  property  of  the  Company,  or  by  a  bill 
or  bills  of  exchange  accepted  by  any  one  or  more  of  the  directors  of 
the  Company,  either  individually,  or  for  or  on  behalf  of  the  Com- 
pany, or  in  any  other  way  which  the  directors  may  think  fit ;  and 
the  funds  of  the  Company  shall  in  all  cases  be  liable  for  the  pay- 
ment of  the  money  so  borrowed,  and  the  interest  thereof,  and  shall 
and  may  be  applied  by  the  directors  in  discharge  and  satisfaction  of 
the  same ;  and  the  directors  who  may  join  in  any  such  mortgage 
or  security,  or  to  give  or  accept  any  such  bill  of  exchange,  shall  be 
indemnified  from  all  liability  in  respect  thereof.  Provided  always, 
that  in  case  the  directors  shall  think  it  expedient  to  borrow  any 
such  sum  or  sums  as  aforesaid  in  the  name  and  on  the  behalf  of 
the  Company,  they  shall  at  the  next  general  meeting  (if  the  same 
shall  be  held  within  the  space  of  six  calendar  months  next  there- 
after, and  if  not,  then  at  a  special  general  meeting  to  be  called  for 
such  purpose  within  the  said  space  of  six  calendar  months)  report 
to  such  meeting  the  sum  or  sums  which  shall  be  so  borrowed,  and 
the  nature  of  the  security  which  shall  have  been  *given  for  the 
same,  and  the  reasons  which  have  induced  the  directors  to  pursue 
such  a  course.  Provided  further,  that  the  sum  and  sums  of  money 
which  may  be  borrowed  and  taken  up  at  interest  by  the  directors  in 
the  name  of  or  on  behalf  and  for  the  purposes  of  the  Company 
under  the  authority  of  this  provision,  shall  not  (including  such  part 
of  the  purchase-money,  if  any,  as  may  remain  on  the  security  of 
the  premises)  at  any  one  time  exceed  in  the  whole  the  sum  of  2,000{.*' 

The  hundred  and  sixteenth  clause  provided, — "  That  it  shall  be 
lawful  for  the  directors  from  time  to  time  to  make  such  calls  for 
money  upon  the  shareholders,  to  defray  the  expenses  of  or  other- 
wise to  carry  on  the  said  undertaking,  as  they  shall  think  fit,  but 
not  beyond  the  amount  for  the  time  being  remaining  unpaid  of 
their  respective  shares." 

At  the  first  general  meeting  of  the  Company,  held  on  the 
18th  March,  1849,  the  report  of  the  directors,  which  on  the  whole 
was  not  very  encouraging,  contained  the  following  passage :  "  It 
cannot,  however,  be  concealed  that  the  subscribed  capital  will  be 
insufficient  to  defray  the  expenditure."  On  the  12th  March,  1850, 
the  second  annual  report  of  the  affairs  of  the  Company  was  made, 
and  by  this  it  appeared  that  the  Company  was  in  difficulties :  the 
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following  passage  occurred  in  the  report, — "It  appears  that,  in 
order  to  meet  the  liabilities  of  the  Company,  each  shareholder  will 
be  required  to  contribute  an  amount  rather  larger  than  he  has 
already  subscribed." 

The  difficulties  into  which  the  Company  had  fallen  were  attribut- 
able to  the  cost  of  the  building  greatly  exceeding  the  contract 
price.  The  directors  at  one  time  contemplated  the  creation  of  new 
shares,  to  relieve  the  Company  of  its  embarrassments ;  but  this 
not  being  responded  *to  by  the  general  body,  the  directors  advanced 
out  of  their  own  monies  and  borrowed  from  other  quarters  the  sum 
necessary  to  liquidate  the  pressing  claims  of  the  creditors. 

On  the  17th  July,  1850,  a  general  meeting  took  place,  at  which 
it  was  resolved  that  a  declaration  of  insolvency  should  be  filed ;  and 
a  petition  to  wind  up  the  affairs  of  the  Company  was  immediately 
afterwards  presented  to  the  Vice-chancellor  Knight  Bruce  by  one 
of  the  shareholders.  It  being  referred  to  the  Master  to  report  upon 
the  expediency  of  dissolving  and  winding  up  the  affairs  of  the 
Company,  he  was  of  opinion  that  it  was  necessary  and  proper  that 
the  same  should  be  dissolved  and  wound  up. 

It  appeared  that  the  full  amount  of  51.  per  share  had  been  called 
up  and  paid  upon  the  whole  of  the  subscribed  capital,  and  that  the 
debts  and  liabilities  of  the  Company  amounted  to  2,729Z.,  and  that 
a  considerable  portion  of  that  sum  had  been  advanced  by  a  banking 
firm,  one  member  of  which  was  a  shareholder  in  the  Company. 
The  official  manager  submitted  to  the  Master  that  a  sum  of  not  less 
than  51.  per  share  ought  to  be  called  up  from  all  the  shareholders, 
in  order  to  satisfy  the  remaining  debts  of  the  Company.  The 
Master  having  made  the  call  as  proposed  by  the  official  manager, 
the  present  appeal  was  presented. 

Mr.  DanieU  and  Mr.  Sehvyn^  for  the  appellants : 

The  directors  have  taken  upon  themselves  to  incur  debts  in  a 
manner  not  authorized  by  the  deed  of  settlement,  and  are  alone 
responsible:  Burmester  v.  Norrisii),  Ricketts  v.  Bennett  {2).  The 
appellants  are  not  legally  liable  either  as  between  themselves  and 
the  directors,  or  the  creditors,  and  ought  not  to  have  been  placed 
on  the  *list  of  contributories  for  any  sum  beyond  the  paid-up 
amount  of  the  shares.  One  of  the.  members  of  the  Bank  to  which 
the  greatest  portion  of  the  debt  is  owing,  being  also  a  member  of 
the  Company,  the  Bank  will  be  presumed  to  have  had  notice  of  the 
(1)  6  Ex.  796.  (2)  72  R  E.  691  (4  C.  B.  686). 
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restricted  liability  of  each  shareholder, 
case  of  HaJlett  v.  Dowdall  (i).) 


(They  also  referred  to  the 


[  ♦186  ] 


Mr,  Olasae  and  Mr,  Smythe^  for  the  official  manager : 

The  reports  at  the  two  general  meetings  of  the  Company  were 
sufficient  to  apprise  the  shareholders  of  the  state  of  the  concern, 
and  of  the  necessity  for  raising  more  money  to  discharge  its 
liabilities.  According  to  the  fair  interpretation  of  the  sixty-second 
clause  of  the  deed,  the  directors  only  exercised  a  sound  and  legiti- 
mate discretion  in  procuring  the  advance  of  the  necessary  funds ; 
and  in  the  absence  of  all  imputation  of  fraud,  they  are  in  equity 
entitled  to  be  recouped  by  the  shareholders. 

Mr.  Daniell  replied. 

The  Lord  Chancellor: 

This  is  a  very  distressing  case,  because  a  heavy  loss  has  been 
incurred,  and  must  fall  on  some  innocent  persons.  It  appears  that 
the  shareholders  in  this  Company  engaged  in  a  speculation  for 
building  a  corn  exchange,  and  that  such  speculation  has  been  a 
total  failure :  the  question  is  on  whom  the  loss  is  to  fall.  There  is 
no  suggestion  whatever  as  to  misconduct  or  mismanagement  on  the 
part  of  the  directors.  It  is  quite  clear,  that,  as  between  the  share- 
holders and  the  directors,  all  that  is  to  govern  their  respective 
liabilities  is  to  be  discovered  in  the  deed  which  they  have  entered 
into :  that  alone  must  regulate  their  rights  inter  se. 

The  appellants  contend  that  the  deed  which  they  have  ^executed 
restricted  their  liability  to  five  pounds  per  share,  and  that,  being 
only  liable  to  that  amount,  they  have  already  paid  it  up  in  full. 
On  the  part  of  the  directors,  it  was  said  that  they  have  expended 
much  more,  and  that  they  are  entitled  to  call  on  each  shareholder 
to  contribute  towards  that  excess  of  expenditure,  and  in  short  to 
pay  ten  pounds  instead  of  five  pounds.  No  doubt  such  further  sum 
has  been  expended ;  but  the  question  is,  are  the  shareholders  who 
are  not  directors  liable  for  such  expenditure :  I  am  of  opinion  that 
they  are  not. 

First,  as  between  the  shareholders  and  directors,  they  are  clearly 
not  liable,  because  the  deed  stipulates  in  the  strictest  way  that  five 
pounds  per  share  only  should  be  called  up.  (His  Lordship  here 
read  the  hundred  and  sixteenth  clause  above  set  out.)     The  plain 
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meaning  is,  that  among  themselves  each  shareholder  should  pay 
that  sum  and  no  more  i  and  if  there  was  nothing  else  in  the  case,  I 
think  their  liability  would  clearly  be  restricted  to  fiVe  pounds  per 
share.  The  official  manager  has  referred  to  many  clauses  of  the 
deed,  to  show  that  that  was  not  the  intention  of  the  parties ;  but  in 
my  opinion  he  has  failed  to  prove  any  more  extended  liability.  All 
the  clauses  of  the  deed  must,  I  think,  be  read  with  reference  to  the 
amount  stipulated  to  be  paid  under  the  hundred  and  sixteenth  clause, 
and  which,  in  the  aggregate,  formed  the  limited  amount  of  capital 
with  which  the  directors  had  to  deal.  It  is  not  in  terms  so  expressed, 
but  I  see  nothing  in  the  deed  to  enable  the  directors  to  borrow 
money  to  an  unlimited  amount.  It  may  be  that  the  directors  have 
incurred  the  liability,  but  there  is  nothing  whatever  to  show  that, 
as  between  them  and  the  shareholders,  the  latter  are  liable. 

It  was  contended,  however,  that  this  reasoning  would  not  apply 
to  claims  as  between  the  Company  and  third  ^persons ;  that  there 
were  many  outstanding  creditors ;  and,  among  other  claims,  that 
there  was  a  large  debt  to  the  bankers  of  the  Company.  It  is  not 
necessary  to  deal  with  the  question  as  to  the  creditors  other  than 
the  bankers,  because  there  is  enough,  independently  of  the  debt  to 
the  bankers,  to  satisfy  all  other  claims.  Here  the  Bank  must  be 
held  to  have  had  clear  notice  of  the  stipulations  of  the  deed,  and  of 
the  limited  liability  of  each  shareholder,  for  one  of  the  partners  in 
the  Bank  was  a  shareholder  in  this  Company. 

Even  if  that  had  not  been  so,  and  there  had  been  no  restricted 
liability  by  deed,  I  am  strongly  inclined  to  think,  though  it  is  not 
necessary  for  me  so  to  decide,  that  there  could  be  no  liability  to 
third  parties  in  the  present  case,  as  it  does  not  appear  to  be  a 
trading  partnership,  in  which,  according  to  the  law  of  merchants, 
each  partner  would  be  responsible.  If  several  persons  should  by 
parol  agree  among  themselves  to  build  a  house  and  that  each  should 
contribute  a  certain  sum  for  that  purpose,  such  an  agreement  not 
being  within  the  principle  of  a  trading  partnership,  one  of  them 
could  not  pledge  the  credit  of  the  others  tUtra  the  stipulated  sum. 
The  case  of  Hallett  v.  Dawdall  (i),  is  a  clear  authority  to  show  that 
the  shareholders  in  this  Company  are  not  liable  for  the  debt  owing 
to  the  bankers. 

It  was  also  urged  that  there  had  been  on  the  part  of  the  share- 
holders a  subsequent  ratification  of  the  acts  of  the  directors,  but 
there  appears  to  be  no  evidence  whatever  to  support  that  allegation. 

(1)  18  Q.  B.  2. 


In  re 
wobobstbb 
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exchahob 
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In  re 

WOBOaSTIB 

GOBH 
EZOHAHOB 
COMPAKT. 

[  •188  ] 


There  were  general  meetings  of  the  Company,  but  nothing  which 
took  place  at  such  meetings  altered  the  liability  of  the  shareholders. 
On  the  whole,  therefore,  I  think,  that  even  if  this  was  a  trading 
concern  (which,  in  my  opinion,  it  *was  not),  the  appellants  have 
incurred  no  liability  to  indemnify  the  directors  against  the  claims 
of  those  creditors  who  had  notice  of  the  deed.  I  shall  give  no 
costs.    The  official  manager  will  have  his  costs  out  of  the  estate. 


1863. 
Feb.  26. 


1868. 
May  28. 
June  2,  S, 

Lord 

CSAKWOBTH, 
L.C. 

tl»OJ 


In  er  ROBINSON'S  CHARITY. 

(3  D.  M.  &  G.  188—190.) 
[Extent  of  Vice-ChanceUor's  jiiiisdictioii  under  1 1  Geo.  IV.  &  I  Will.  IV.  c.  70.] 


[  •IW  ] 


TAYLOR  V.  TAYLOR. 

(3  D.  M.  &  G.  190—198 ;  S.  0.  22  L.  J.  Ch.  742 ;  17  Jur.  583 ;  1  W.  E.  898  ; 

21  L.  T.  O.  S.  213.) 

A  testator  devised  real  estate  to  trustees  upon  trust  to  sell,  and  as  to  the 
monies  to  arise  by  such  sale,  directed  that  they  should  sink  into  and  be 
deemed  part  of  the  residue  of  his  personal  estate  and  be  applied  accordingly : 
he  then  bequeathed  all  the  residue  of  his  personal  estate  to  the  same  trustees 
upon  trust  for  his  sons  and  daughters  iu  equal  proportions.  One  of  the 
sons  died  in  the  testator's  lifetime :  Held,  that  the  share  of  the  deceased  son 
in  the  produce  of  the  real  estate  was  to  be  deemed  real  estate  and  as  undis- 
posed of  by  the  will,  and  that  it  went  to  the  heir-at-law  of  the  testator. 

The  decision  of  Sir  J.  Leach  in  FhiUips  v.  PhUHpe,  36  E.  E.  410  (1 
My.  &  K.  649),  overruled. 

William  Tatlor,  the  testator  in  the  caase,  who  died  on  the  4th 
June,  1849,  by  his  will,  dated  the  2nd  December,  1848,  after 
certain  specific  devises  and  bequests  therein  expressed,  devised  unto 
his  wife  Ann  Taylor,  John  Seymour  Taylor,  and  Bichard  Edwards, 
and  their  heirs,  divers  messuages  farms  closes  or  parcels  of  land 
tenements  and  hereditaments  situate  in  the  tythings  of  Burwell, 
Denmead,  Hambledon,  and  Glidden,  and  in  the  parish  of  Farling- 
ton,  in  the  county  of  Southampton,  and  all  other  his  real  estate  not 
thereinbefore  devised,  upon  trust  that  they,  or  the  survivors  or 
survivor  of  them,  should  absolutely  sell  the  same  in  manner  therein 
mentioned ;  and  as  to  the  monies  to  arise  by  such  sale,  he  directed 
that  the  same  should  sink  into  and  be  deemed  part  of  the  residue 
of  his  personal  estate,  and  be  applied  accordingly.  And  after 
xsertain  further  specific  bequests  therein  expressed,  the  testator 
bequeathed  unto  his  wife  and  J.  8.  Taylor  and  B.  Edwards  all  the 
residue  of  his  ^personal  estate  and  effects,  and  all  other  personal 
property  over  which  he  had  any  disposing  power  (after  payment  of 
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his  debts  and  funeral  expenses,  and  the  costs  of  proving  and  Taylor 
executing  his  will,  and  the  legacies  thereinbefore  bequeathed,  and  tatlob. 
the  costs  of  the  performance  of  the  trusts  therein  mentioned),  upon 
trust  that  they,  his  said  wife  and  the  said  J.  S.  Taylor  and  B. 
Edwards,  and  the  survivors  and  survivor  of  them,  should  receive 
and  convert  into  money  all  such  parts  of  the  said  personal  estate  as 
should  not  consist  of  monies  or  securities  for  money,  and  should 
stand  possessed  of  the  proceeds  thereof,  and  of  all  other  the 
residuum  of  his  personal  estate  and  of  the  personal  property  he 
might  have  the  power  to  appoint,  and  of  the  monies  to  arise  from 
the  sale  of  his  real  estate,  upon  trust  for  his  (the  said  testator's) 
sons  and  daughters,  namely,  Henry  Taylor,  Edward  Taylor,  the 
said  J.  8.  Taylor,  Horatio  Percy  Taylor,  Anna  Taylor,  Caroline 
Emma  Taylor,  and  Emily  Edwards,  in  equal  proportions,  share  and 
share  alike,  and  to  be  paid  and  divided  amongst  them  accordingly. 
And  he  appointed  his  wife  and  the  said  J.  S.  Taylor  and  R. 
Edwards  executrix  and  executors  of  his  said  will. 

Edward  Taylor  died  on  the  24th  May,  1849,  without  issue,  in  the 
lifetime  of  his  father;  and  the  question  now  brought  before  the 
Court  was,  to  whom  the  one-seventh  share  bequeathed  to  him  in 
the  proceeds  of  the  sale  of  the  testator's  real  estate  and  in  the 
personal  estate  was  to  go. 

The  plaintifEiB  in  the  suit,  Jane  C.  E.  Taylor  and  Mary  Taylor, 
were  the  daughters  and  co-heiresses-at-law  of  the  testator's  eldest 
son  William  Taylor  the  younger,  who  died  on  the  2l8t  November, 
1848 ;  and  they  claimed,  as  co-heiresses-at-law  of  the  testator,  to  be 
entitled  to  the  one-seventh  share  of  the  proceeds  of  the  real  estate, 
alleging  *that  it  had  lapsed  for  the  benefit  of  the  heir-at-law  of  the  [  *192  ] 
testator ;  and  they  claimed,  as  two  of  the  next  of  kin  of  the  testator, 
to  be  interested  in  one-sixth  of  two-thirds  of  one-seventh  share  of 
the  personal  estate. 

The  cause  was  set  down  before  the  Yice-Chancellor  Stuart,  but 
his  Honour  considered  that  the  question  had  been  to  a  certain  extent 
dealt  with  by  the  Lord  Justice  Turner,  when  Vice-Chancellor,  in 
the  case  of  Taylor's  Settlement  (i),  arising  out  of  the  same  will,  and 
that  therefore  it  was  more  fitting  to  be  heard  by  the  Lords  Justices 
or  by  the  Lord  Chancellor.  On  the  matter  being  mentioned  to  the 
Lords  Justicbs,  they  considered  that  the  reason  which  had  induced 
the  Yice-Chancellor  to  decline  hearing  it,  made  it  more  proper  to  be 
taken  at  once  to  the  Lord  Chancellor. 

(1)  89  E.  E.  587  (9  Hare,  596). 


106  1858.    CH.    3  D.  M.  &  G.  192—194.  [b.iu 


Tatloh  Mr.  Craig  and  Mr.  W.  D.  Lewis,  for  the  plaintiflfs : 

V. 

Tatlob,  They  submitted  that  the  authorities  previous  to  PhillipM  v. 
Phillips  (1)  were  clearly  in  favour  of  the  right  of  the  heir-at-law : 
Ackroyd  v.  SmitliSon(2)t  Durour  v.  Motteux{s),  Collins  v.  Wake- 
man  (4),  Amphlett  v,  Parke  (5).  They  contended  that  the  decision  of 
Sir  J.  Leach  in  Phillips  v.  Phillips  was  wrong ;  that  it  had  been 
disapproved  of,  Cogan  v.  Stephens  (e),  Williams  v.  Williams  (7),  or  at 

[  'iss  ]  all  events  had  not  been  followed,  Gordon  v.  Atkinson  (s),  ^Fitch  v. 
Weber  (0),  Shallcross  v.  Wiight  (lo),  and  that  it  ought  now  to  be 
reversed.  They  also  referred  to  [Countess  of  Bristol  v.  Hungerford  (i  i ) 
and  other  cases.] 

The  Solicitor 'Qeneral,  Mr.  Matins,  and  Mr.  Briggs,  for  the 
defendants  the  executors  and  next  of  kin,  [commented  on  the  various 
cases  quoted  on  the  other  side,  and  mentioned  in  addition  Ashby  v. 
PoZm^r  (12)]. 

[  *194  ]  Mr.  Craig  replied,  contending  that  Ackroyd  v.  SmWison  (2) 

*was  an  answer  to  the  argument  of  the  defendants. 

The  Lord  Chancellor: 

This  is  the  case  of  a  claim  filed  by  the  two  daughters  of  William 
Taylor,  who  was  one  of  several  children  of  William  Taylor  the 
testator  in  the  cause.  The  testator  by  his  will  devised,  &c.  (His 
Lordship  here  stated  the  will  as  above  set  out) :  and  the  allegation 
on  the  part  of  the  plaintiffs  is,  that  Edward  Taylor  having  died  in  the 
testator's  lifetime,  the  one-seventh  bequeathed  to  him  of  the  proceeds 
to  arise  by  the  sale  of  the  testator's  real  estate  has  devolved  on  them 
as  co-heiresses  of  the  testator;  they  also  claim  to  be  interested  as  next 
of  kin  in  the  one-seventh  of  the  personal  estate,  which  also  lapsed. 

The  question  is,  whether  the  seventh  share  of  the  money  produced 
by  the  sale  of  the  real  estate  is  in  consequence  of  the  death  of  E. 
Taylor  to  go  to  them  as  undisposed  of  real  estate,  or  is  to  go  as 
undisposed  of  residue  of  personal  estate  to  the  next  of  kin.  There 
could  be  no  doubt  on  this  but  for  the  case  of  Phillips  v.  Phillips  (l), 
all  the  authorities  except  that  case  being  in  harmony.    In  MaUabar 

(1)  36  E.  B.  413  (1  My.  &  K.  649).  (7)  42  R.  E.  269  (5  L.  J.  (N.  S.)  Ch. 

(2)  1  Br.  C.  0.  503.  84). 

(3)  34  E.  R  71  (1  Ves.  Sen.  320).  (8)  75  E.  E.  171  (1  De  O.  &  Sm.  478). 

(4)  34  E.  E.  68.  n.  (2  Ves.  Jr.  683).  (9)  77  E.  E.  56  (6  Hare,  145). 

(5)  34  R  E.  61  (2  EuB8.  &  My.  221).  (10)  85  R  £•  155  (12  Beav.  505). 

(6)  42  E.  E.  258  (5  L.  J.  (N.  8.)  (11)  2  Vera.  615. 

Ch.  17).  (12)  15  E.  E.  116  (1  Mer.  296), 
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V.  MaUabar  (1),  Durour  v.  Mottetiz  (2),  Green  v.  Jackson  (3),  and      Tatmr 
Ashby  v.  Palmer  (4),  the  Court  was  dealing  with  the  question  whether      tatlos, 
lapsed  portions  did  or  did  not  pass  under  a  gift  of  residue ;  and 
whether  they  are  all  in  conformity  the  one  with  the  other  is  imma- 
terial, because  in  each  of  them  the  sole  question  was,  what  was 
meant  to  pass  by  the  term  ''residue."     Those  cases  have  therefore 
no  appUcation  to  the  present,  where  the  ^question  is  not  what  the      [  *195  ] 
testator  meant  by  residue,  but  what  is  to  become  of  property  as 
to  which  there  is  no  gift,  the  disposition  having  in  fact  become 
ineffectual. 

Putting  out  of  consideration  the  distinction  which  has  been 
taken  between  the  present  and  some  of  the  earlier  cases,  that 
there  is  here  a  direction  that  the  money  to  arise  by  the  sale  of  the 
real  estate  should  be  part  of  the  personal  estate,  the  rule  is 
established  by  the  case  of  Digby  v.  Legard  (6)  and  Ackroyd  v. 
Smithson  (6),  that  if  a  testator  disposes  of  his  property,  realty  and 
personalty,  as  a  mixed  fund,  and  as  to  part  of  it  his  will  cannot 
take  effect,  the  heir-at-law  will  take  so  much  as  was  the  produce  of 
real  estate,  upon  the  principle  that  the  heir-at-law  cannot  be  dis- 
inherited without  express  words.  The  cases  just  mentioned,  as 
also  Cruse  v.  Barley  (7),  lay  down  this,  which  may  be  therefore 
taken  as  the  cardinal  rule.  Ackroyd  v.  Smithson  was  followed 
by  Lord  Thubu>w  in  Robinson  v.  Taylor  (s) ;  and  in  Collins  v. 
Wakenum  (9),  Lord  Loughborottgh  said,  *'  Where  the  Court  has  no 
direction  from  the  testator  to  whom  the  money  arising  from  any 
part  of  his  real  estate  shall  go,  it  rests  with  his  heir-at-law." 

Omitting  various  intermediate  cases,  where  the  question  was 
what  should  be  considered  to  pass  by  a  gift  of  residue  and 
which  therefore  do  not  apply,  we  come  to  the  case  of  PhiUips  v. 
PkUlips  (10)  before  Sir  John  Leach.  There  the  testator  devised  his 
freehold  and  copyhold  estates  to  his  executors,  upon  trust  for  sale, 
and  then  declared  his  will  to  be,  that  the  monies  which  should 
arise  from  the  sale  of  his  freehold  and  copyhold  estates,  should  be 
deemed  to  be  part  of  his  personal  estate,  and  that  the  *rents  and  [  *^^^  ] 
profits  of  his  freehold  and  copyhold  estates  until  sale  should 
from  and  immediately  after  his  decease  be  deemed  part  of  the 
annual  income  of  his  personal  estate,  and  should  be  subject  to  the 

(1)  C&.  t.  Talb.  78.  (6)  1  Br.  C.  C.  603. 

(2)  34  E.  R.  71  (1  Ves.  Sen.  320).  (7)  3  P.  Wms.  20. 

(3)  34  E.  B.  73  (3  Eues.  35).  (8)  2  Br.  C.  C.  389. 

(4)  13  B.  B.  116  (1  Mer.  296).  (9)  34  B.  B.  68,  n.  (2  Yes.  Jr.  683). 

(5)  3  P.  Wma.  22,  n.  (10)  36  E.  R.  413  (1  My.  &  K.  649). 
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Tatlob  dispositions  thereinafter  to  be  made  concerning  bis  personal  estate 
Tatlob.  ^^^  ^^^  income  thereof ;  and  touching  the  produce  of  his  freehold 
and  copyhold  estates,  and  his  goods  chattels  stock  in  trade  debte 
and  all  other  his  personal  estate  whatsoever,  he  directed  that  his 
executors  should  convert  the  whole  into  money,  and  pay  thereout 
all  his  debts  funeral  expenses  and  legacies,  and  the  rest  residue 
and  remainder  of  the  produce  of  his  freehold  and  copyhold  estates 
when  converted  into  money  he  gave  in  equal  shares  to  five  persons 
named :  one  of  these  residuary  legatees  died  in  the  lifetime  of  the 
testator,  and  his  fifth  share  consequently  lapsed  :  his  Honour  held 
that  the  next  of  kin  excluded  the  heir  from  sharing  in  the 
residuary  estate,  the  inference  being  that  the  testator  intended  to 
give  the  produce  of  the  real  estate  the  same  quality  as  if  it  were 
personal  estate  at  his  death.  I  consider  that  case  as  now  under 
appeal,  for  I  am  quite  unable  to  distinguish  it  from  the  present, 
and  the  question  is,  whether  it  ought  to  guide  me  or  not;  and  I 
must  confess  that  if  this  were  the  day  after  it  was  decided,  I  should 
say  that  it  did  not  harmonize  with  any  principle  to  be  derived  from 
the  former  cases.  The  argument  sought  to  be  raised  from  the 
testator's  declaration  that  the  proceeds  of  the  real  estate  should  be 
deemed  to  be  part  of  his  personal  estate  seems  to  me  of  no  weight : 
the  decision  in  Collins  v.  Wakeman  (i)  is  a  clear  authority  against 
it :  it  is  only  a  short  mode  of  saying  that  the  disposition  of  the 
personal  estate  is  to  be  the  guide  for  the  disposition  of  the  proceeds 
of  the  real  estate ;  and  it  would  be  a  strange  construction  to  hold, 
that  because  a  testator  desires  to  disinherit  his  heir  in  favour  of 
[  •idi  ]  some  person  named,  the  right  of  the  *heir  is  to  be  defeated  for  the 
benefit  of  some  person  whom  the  testator  has  no  design  to  favour. 

If  then  the  case  of  Phillips  v.  Phillips  had  come  before  me  on 
appeal  the  day  after  it  was  decided  by  Sir  J.  Leach,  I  should  have 
felt  it  my  duty  to  overrule  it ;  and  if  such  would  have  been  my 
duty  then,  what  course  ought  I  to  take  now.  Every  branch  of  the 
Court  has  in  some  way  or  other  expressed  an  opinion  upon  that 
decision.  What  Lord  Gottenham  thought  of  it  is  quite  clear, 
though  he  was  not  in  Cogan  v.  Stephens  (2)  called  upon  to  overrule 
it:  Om-don  v.  Atkinson  (3),  before  the  Lord  Justice  Knight  Brugb, 
when  Vice-Chancellor,  was  wrongly  decided  if  Phillips  v.  PhilUps 
is  right :   in  Fitch  v.  Weher  (4)  there  was  a  declaration  that  the 

(1)  34  R.  B.  68,  n.  (2  Ves.  Jr.  683).  (3)  75  E.  E.  171  (1  DeG.&Sm.478). 

(2)  42  R.  R.  258  (5  L.  J.  (N.  S.)  (4)  77  B.  B.  56  (6  Hare,  145). 
Ck  17). 


TOL.  xcvm.]     1858.    CH.     8  D.  M.  &  G.  197—198.  109 

proceeds  arising  from  the  sale  of  the  real  estate  should  not  in  any      Tatlob 
event  lapse  to  the  heir,  bat  the  Coubt  held  that  the  heir  was      tatlok. 
disinherited  for  the  purposes  of  the  will  only,  and  therefore  took 
the  proceeds  of  the  real  estate  undisposed  of  by  the  will :  and  in 
ShiUlcross  V.  Wright  (1)  and  Flint  v.  Warren  (2)  a  similar  course 
was  followed. 

The  law  gives  the  estate  to  the  heir  notwithstanding  the  direc- 
tion of  the  testator,  onless  the  testator  makes  a  valid  devise  of 
it  otherwise.  Of  coarse  I  do  not  mean  to  say  that  a  testator  might 
not  so  dispose  of  the  proceeds  of  real  estate  as  to  make  it  go  to  the 
next  of  kin ;  for  example,  he  might,  after  directing  the  sale  of  his 
real  estate  and  forming  a  mixed  fund  and  making  certain  disposi- 
tions of  it,  declare  that  if  for  any  reason  any  part  of  the  disposition 
could  not  take  effect,  no  portion  of  the  proceeds  arising  from  the 
sale  of  the  real  estate  should  go  to  his  heir-at-law,  but  should  go  to 
such  persons  as  would  have  been  entitled  if  the  estate  had  been 
sold  by  him  in  his  ^lifetime.  In  that  case  the  next  of  kin  would  [  *i*^  1 
take,  because  there  would  be  an  express  gift  to  them  by  the 
testator,  but  not  as  an  interpretation  of  words  of  direction  such  as 
we  have  here.  My  opinion,  therefore,  is  in  favour  of  the  plaintiffs ; 
and  the  decree  will  be  accordingly,  that  the  share  of  E.  Taylor  in 
the  produce  of  the  real  estate  of  the  testator  is  to  be  deemed  real 
estate,  and  is  undisposed  of  by  the  will,  and  that  it  goes  to  the 
plaintiffs  as  co-heiresses  of  the  testator. 


In  re  west.  1853. 

JttWll. 

(3  D.  M.  &  G.  198—201.)  


[Obsolete  law  of  bankruptcy.] 


EDWAKDS  V.  CHAMPION.  im. 

(3  D.  M.  &  G.  202—217  ;  S.  C.  1  W.  R.  497  ;  21  L.  T.  O.  S.  293.)  JuVii 

S.  and  J.  being  joint  tenants  of  copyhold  lands  for  life  in  remainder  «^«*y  ^»  ^^' 

expectant  upon  ti^e  determination  of  a  previous  life  estate  in  M.,  with  kkiobt 

seTend  inheritances  in  tail,  with  cross  remainders  in  tail,  S.  and  her  hus-  Bruck,  Y.-C. 

band,  without  the  concurrence  of  M.,  surrendered  their  estate  and  interest  ^^  AoDeal 
to  the  intent  that  the  lord  should  regrant  the  same  to  such  person  or  persons 

as  the  husband  should  by  will  appoint:  S.  died  in  the  lifetime  of  her  hus-  oranworth, 

band  and  of  J. ;  the  husband  afterwards  died,  having  by  his  will  appointed  i^c. 

the  surrendered  share  to  his  executors :  Held,  that  the  quasi  estate  tail  of  S.  Pabkb,  B. 

not  barred,  and  that  whether  the  life  estate  of  M.  was  under  the  same  orbsswkll, 

(1)  85  B.  B.  115  (12  Beav.  505).                                (2)  16  Sim.  124.  ^'^ 
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Edwabds  inBtrument  as  that  under  which  S.  and  J.  derived  their  title,  or  whether 

••  M/s  tenancy  was  under  her  paramount  title  of  freebench,  still  her  con- 

Champion.  currence   was  necessary  in  order  effectually  to  bar  the  estate  tail  in 

remainder. 

Held,  also,  that  there  was,  under  the  circumstances,  no  severance  of  the 
joint  tenancy. 

Whether  tiie  surrender  by  a  joint  tenant  to  the  use  of  his  will  would  per 
se  effect  a  severance  of  the  joint  tenancy,  qucere. 

This  was  an  appeal  by  the  plaintiffs,  George  Edwards  and  Sarah 
his  wife,  from  the  decree  of  the  Vice-Ghancellor  Enioht  Bbucb, 
made  on  the  hearing  of  this  cause  on  the  2nd  February,  1847. 

[The  appeal  came  on  to  be  heard  on  the  25th  June,  1858,  before 
the  Lord  Chancellor,  assisted  by  Mr.  Baron  Parke  and  Mr.  Justice 
GresswelL  The  facts  are  here  restated  from  the  report  of  the  case 
in  1  De  G.  &  Sm.  75  ;  but  the  main  question  argued  and  determined 
on  the  present  appeal  was  not  adverted  to  either  in  the  argument 
or  the  judgment  of  the  Court  below.] 
[  303  ]  In  May,  1797,  an  estate  called  Acridges,  which  bad  been  holden 

for  lives  of  the  lords  of  the  manoi*  of  Bleadon-with-Priddie  in 
the  county  of  Somerset,  was  on  the  nomination  of  George  Yeo,  the 
then  proprietor,  granted  in  reversion  to  Ann  Bailey  (then  Ann 
Teo),  for  the  term  of  her  life  immediately  after  the  death  surrender 
or  forfeiture  of  the  said  George  Yeo,  George  Yeo  his  son,  and  Mary 
Yeo  his  daughter.  The  grant  to  Ann  Bailey  was  made  to  her  as  a 
trustee  only  for  George  Yeo. 

George  Yeo  the  son  and  Mary  Yeo  the  daughter  having  died, 
a  fresh  grant  of  the  premises  in  reversion  was  made  in  May,  1807, 
on  the  nomination  of  George  Yeo,  the  nominee  in  reversion  in 
trust  being  his  daughter  Sarah  Yeo,  and  the  previous  nominees 
for  lives  being  the  said  George  Yeo,  the  said  Ann  Bailey,  and 
Maria  Thomas.  At  the  same  time  George  Yeo  surrendered  into 
the  hands  of  the  lords  of  the  manor  all  his  interest  in  the  premises, 
to  the  intent  that  the  lords  might  thereafter  regrant  the  same 
to  such  person  or  persons,  and  for  such  life  or  lives  as  the  surrenderor 
should  by  will  give  devise  direct  limit  or  appoint. 
[♦204]  George  Yeo,  by  his  will  dated  the   11th  January,  *1815,  gave 

as  follows, — *'I  give  devise  and  bequeath  all  that  both  estates 
late  Deanes  and  Acridges  in  Bleadon  aforesaid  unto  my  beloved 
wife  Mary  Yeo  as  long  as  she  shall  remain  a  widow,  and  if  my 
wife  should  happen  to  marry,  then  I  give  devise  and  bequeath 
the  aforesaid  premises  unto  my  daughters  Jane  Yeo  and  Sarah 
Yeo  and  their  heirs,  and  for  want  of  such  issue  then  to  Nancy 
Bailey  (meaning  the  before-named  Ann  Bailey)  and  her  heirs  for 
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ever,  and  my  wife  to  keep  the  same  fall  stated,  and  in  case  my  Edwards 
wife  should  happen  to  marry  and  lost  the  estates  to  my  daughters,  gbampioh. 
then  they  shall  pay  her  201.  a  year  at  half  yearly  payments  during 
her  life:"  the  testator  then  after  making  certain  other  devises 
and  giving  various  pecuniary  legacies,  proceeded  thus, — '*  All  the 
rest  residue  and  remainder  of  my  household  goods  estates  chattels 
monies  and  securities  for  monies,  I  give  devise  and  bequeath  unto 
Sarah  Teo  and  Jane  Teo  their  heirs  executors  administrators 
and  assigns ;"  and  he  appointed  them  executrixes  of  his  will. 

The  testator  died  in  1818  without  revoking  his  will,  which  was 
proved  by  the  executrixes.  He  left  his  widow  Mary  Teo,  and  also 
Ann  Bailey  and  his  daughters  Sarah  Yeo  and  Jane  Teo,  surviving  him. 

After  the  testator's  death,  and  in  1818,  Mary  Yeo  the  widow  not 
accepting  the  devise  to  herself  for  life  or  widowhood,  was  admitted 
tenant  in  dower  or  freebench  of  Acridges  for  her  widowhood, 
according  to  the  custom  of  the  manor,  under  her  title  paramount 
to  the  devise.  She  entered  into  possession  of  the  property  ;  and 
not  marrying  again,  received  the  rents  down  to  the  time  of  her 
death  which  took  place  in  1844. 

Sarah  Yeo  married  George  Edwards ;  and  in  1820  *Acridges  was  [  *206  ] 
granted  to  George  Edwards  and  Jane  Yeo  at  their  nomination 
in  trust  for  their  own  sole  use  and  benefit  for  the  term  of  their 
natural  lives,  and  the  life  of  the  longest  liver  of  them  successively, 
at  the  will  of  the  lords  immediately  after  the  death  surrender 
or  forfeiture  of  Ann  Bailey  and  Sarah  Edwards ;  and  thereupon 
Ann  Bailey  was  admitted  tenant  in  trust  for  George  Edwards  and 
Jane  Yeo. 

Jane  Yeo  afterwards  married  William  Champion ;  and  in  1831 
she  and  her  husband,  but  without  the  concurrence  of  her  mother, 
surrendered  their  estate  and  interest  in  Acridges  to  the  intent  that 
the  lords  of  the  manor  might  at  any  time  thereafter  regrant 
the  same  to  such  person  or  persons  for  the  same  or  such  further  or 
other  life  or  lives  as  William  Champion,  in  and  by  his  last  will 
and  testament  in  writing  already  made  and  duly  executed  or 
which  he  might  at  any  time  thereafter  make  and  duly  execute, 
should  give  devise  direct  limit  or  appoint  the  same. 

Jane  Champion  died,  leaving  Sarah  Edwards  her  sister  sur- 
viving her. 

In  1844,  after  the  death  of  the  widow,  an  action  of  ejectment 
was  brought  for  one  moiety  of  Acridges  on  the  joint  demise  of 
William  Champion  and  Ann  Bailey. 
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Edwardb  The  bill  filed  by  George  Edwards  and  Sarah  his  wife  against 
Champion.  William  Champion  and  Ann  Bailey,  after  suggesting  a  breach  of 
trust  on  the  part  of  Ann  Bailey  in  allowing  her  name  to  be  used 
in  the  action  of  ejectment,  prayed  that  it  might  be  declared 
that  the  devise  to  Sarah  Edwards  and  Jane  Champion  of  Acridges, 
was  a  devise  to  them  as  joint  tenants ;  and  that  by  the  death  of 
Jane  Champion  the  entire  equitable  estate  in  remainder  after  the 
[  *206  ]  death  of  Mary  Teo  the  widow  vested  *in  the  plaintiffs  in  right  of 
Sarah  Edwards :  that  Ann  Bailey  might  be  decreed  to  assign  the 
property  to  the  plaintiffs ;  and  for  an  injunction,  &c. 

W.  Champion,  by  his  answer,  submitted  that  by  the  surrender 
of  1881,  the  joint  tenancy  created  by  the  will  of  the  testator  was 
severed,  and  consequently  that  upon  the  death  of  the  widow,  the 
entirety  of  Acridges  did  not  vest  in  the  plaintiffs,  but  that  one 
moiety  devolved  to  the  defendant  by  reason  of  his  marriage  with 
Jane  Yeo. 

Upon  the  death  of  W.  Champion,  a  bill  of  revivor  and  supple- 
ment  was  filed  against  his  executors,  to  whom  he  had  devised  all 
his  copyhold  estates  upon  certain  trusts. 

When  the  cause  was  heard  before  the  Vice-chancellor  Knight 
Bbugb,  his  Honour  decided,  upon  the  arguments  then  addressed  to 
the  Court,  that  the  joint  tenancy  had  been  well  and  effectually 
severed  by  the  surrender  of  1881. 

The  main  question  argued  on  the  present  occasion  was,  whether 
the  quasi  estate  tail  in  remainder  claimed  by  George  Edwards  and 
Sarah  his  wife  in  her  right  in  the  entirety  of  the  premises  called 
Acridges,  was  or  not,  as  to  one  moiety,  barred  by  the  surrender  of 
W.  Champion  and  Jane  his  wife  in  1881,  for  want  of  the  concur- 
rence of  the  first  tenant  for  life,  Mary  Teo  the  widow  of  the  testator 
George  Yeo. 

Mr.  Lee  and  Mr.  W.  D.  Lewis^  for  the  plaintiffs,  in  support  of 
the  appeal : 

[  207  ]  *    *    No  act  has  been  done  to  bar  the  entail  or  to  sever  the 

joint  tenancy,  with  the  exception  of  the  surrender  by  Jane 
Champion  during  the  life  of  the  tenant  for  life  but  without  her 
concurrence.  Under  these  circumstances  it  is  clear  that  upon  the 
death  of  Jane  Champion  there  were  no  uses  which  could  take  effect, 
and  no  estate  which  could  interfere  with  the  limitations  of  George 
Yeo's  will :  Sarah  Edwards,  therefore,  was,  upon  the  death  of  her 
sister  Jane   Champion,  and  of  her  mother  the  tenant  for  life. 


roL.  xcrai.]    1853.    CH.    8  D.  M.  4  G.  207—218.  118 

entitled  by  survivorship  to  the  entirety  of  the  premises  in  question.     Bdwa&ds 
There  is  no  express  authority  for  this  position  with  respect  to  copy-    champion. 
holds.    [They  cited  analogous  authorities  as  to  leaseholds  for  lives, 
viz.,  Wastneys  v.  ChappeU  (i),  AUen  v.  Allen  {2).] 

We    further    submit    that    the    surrender    was    no    severance       [209J 
of  the  joint  tenancy,  and  that  the  title  of  Sarah  Edwards  by 
survivorship  accrued  eo  instanti  on  the  death  of  Jane  Champion, 
and  that  the  surrender  at  best  was  only  a  surrender  in  posse fQ.nd  as 
such  unavailing  to  bar  the  remainder  over.    *    *    * 

Mr.  Malins  and  Mr.  H.  Prendergast,  for  the  defendants,  in        [  sio  1 
support  of  the  Yicb-Ghancbllob's  decision: 

*  *  The  title  of  the  daughters  under  the  will  not  being  under  [  211  ] 
the  same  instrument  as  the  paramount  title  under  which  their 
mother  took,  the  strict  principle  of  feudal  law  did  not  apply: 
liowe  V.  Power  (3).  Importing  the  analogy  from  the  existing 
statutory  provision  B  &  4  Will.  IV.  c.  74,  s.  22,  the  protector  of 
a  settlement  must  be  a  person  taking  under  the  same  instrument 
as  the  estate  tail  which  it  is  sought  to  bar,  and  by  the  27th 
section,  no  woman  in  respect  of  her  dower  is  to  be  the  protector 
of  a  settlement.    *     ♦    * 

We  further  submit  that  the  surrender  itself  being  a  severance  of 
the  joint  tenancy  operated  not  from  the  date  of  the  husband*s  will, 
but  from  the  date  of  the  surrender.     ♦    *    ♦ 

It  is  clear,  however,  that  a  joint  tenant  may  surrender  to  the       [  212  ] 
use  of  his  will,  and  that  such  surrender  will  effect  a  severance : 
Co.  Litt  596  (4),     ♦    *    * 

Mr.  Lee^  in  reply.    *    ♦     * 

At  the  conclusion  of  the  argument,  the  learned  Judges  ^desired      [  ^213  ] 
time  to  consider  the  questions  which  had  been  submitted  to  them  ; 
and  on    the  9th  July,  1858,  Mr.   Baron  Parkb,  on  behalf   of 
Mr.  Justice  Gbbsswbll  and  himself,  delivered  the  following  joint 
opinion. 

My  Lord  Chancellor, — ^Being  called  upon  with  my  brother 
Cbbsswbjll  to  advise  your  Lordship  in  the  case  of  Edwards  v. 

(1)  3  Br.  P.  C.  50.  (4)  This  point  did  not  require  de- 

(2)  d9  B.  B.  696,  see  p.  710  (2  Dr.  cision,  but  it  is  referred  to  in  tlie 
ft  War.  307,  aee  p.  332).  judgments  {post,  p.  116)  as  still  open 

(3)  2  B.  &  P.  (N.  R.)  1.  to  question.— O.  A.  S. 

BJi. — VOL.  xcvin.  8 
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EowABDB     Champion,   on  an  appeal  from  a  decree  of  the  yice-Ghancellor 

Champion,    (^^w  Lord  Jastice)  Knight  Bruce,  I  consider  that  my  duty  is  to 

give  your  Lordship  the  opinion  of   Mr.  Justice  Crbsswbll  and 

myself,  only  upon  those  questions  of  law  which  have  been  debated 

in  the  argument  before  your  Lordship  in  our  presence. 

The  question  arose  as  to  the  title  of  the  appellants  to  a  copyhold 
estate  called  Acridges,  held  for  lives  of  the  lords  of  the  manor  of 
Bleadon-with-Priddie  in  the  county  of  Somerset,  which  had  been 
granted  in  1797  in  reversion  to  Ann  Bailey  (then  Yeo),  as  a  trustee 
for  her  father  George  Teo. 

In  1807,  a  further  grant  for  lives  in  reversion  was  made  to 
George  Yeo  the  son  ;  and  at  the  same  time  he  surrendered  to  the 
use  of  his  will. 

He  by  his  will,  dated  11th  January,  1815,  devised  Acridges 
to  his  wife  so  long  as  she  remained  his  widow;  and  if  she 
happened  to  marry,  then  he  gave  and  devised  the  estate  unto 
his  daughters  Jane  Yeo  and  Sarah  Yeo  and  their  heirs,  and  for 
want  of  such  issue,  then  to  Ann  Bailey  and  her  heirs  for  ever ; 
and  the  testator's  wife  was  to  keep  the  same  full  stated  (that 
is,  to  renew  the  lives) ;  and  if  she  happened  to  marry  and  lost 
the  estate  to  his  daughters,  they  were  to  pay  her  20Z.  a  year; 
[  •214  ]  and  *there  was  a  devise  of  the  residue  to  Sarah  and  Jane  and 
their  heirs. 

The  testator  died  in  1818.  The  wife  was  admitted  afterwards 
to  her  freebench.  Sarah  married  the  plaintiff  Edwards.  Jane 
married  the  defendant  Champion ;  and  in  1881,  she  and  her 
husband  (she  being  examined  apart)  surrendered  Acridges  to  the 
use  of  any  will  of  Champion's  then  made  or  thereafter  to  be  made. 
She  afterwards  died  in  the  lifetime  of  her  sister,  in  1844 ;  but  no 
will  was  then  made.  Champion  died  afterwards,  having  made  a 
will  in  1844,  and  a  codicil  in  1846. 

The  plaintiff  Edwards,  in  right  of  his  wife,  claimed  the  whole  by 
survivorship. 

The  first  point  made  on  the  argument  was,  that  these  descendible 
copyholds  were  real  estate,  and  analogous  to  descendible  freeholds. 
This  was  conceded. 

The  next  point  was,  that  the  devise  to  the  daughters  and  their 
heirs,  and  if  they  died  without  issue,  then  to  Ann  Bailey  and  her 
heirs,  made  them  joint  tenants  for  life  in  remainder  expectant  on 
the  death  of  the  widow,  with  several  quasi  inheritances  in  tail  and 
cross  remainders  in  tail  according  to  the  rule  in  Litt.  sect.  283,  as 
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to  conveyances;   and  Cook  v.  Cook(l)  as  to  wills.    And  this  we     Edwabds 
think  admits  of  no  doubt.  Champion. 

The  third  point  was,  that  the  quasi  estate  tail  in  remainder  of 
Edwards  and  wife,  in  right  of  his  wife,  was  not  barred  by  the 
surrender  of  Champion  and' wife  for  want  of  the  concurrence  of  the 
first  tenant  for  life,  the  widow. 

It  was  contended  by  Mr.  Lee,  for  the  appellants,  that  there  was  [  ^^^  ] 
an  analogy  between  these  quasi  estates  tail  in  copyholds  for  lives 
and  proper  estates  tail,  and  that  though  quasi  tenants  in  tail  might 
bar  their  own  issue  by  surrender,  they  could  not  bar  estates  in 
remainder  without  the  consent  of  the  person,  who  in  a  recovery 
would  be  tenant  to  the  pracipe ;  and  for  this  the  case  of  Slade  v. 
PattisonjheloTe  the  Lords  Commissioners  (2),  was  cited.  And  it  was 
not  disputed  that  the  consent  of  the  tenant  for  life  was  required,  if 
there  was  one,  in  order  to  bar  the  remainder ;  but  it  was  contended 
in  this  case  that  the  widow  had  disclaimed  her  life  interest 
under  the  will  of  her  husband,  and  had  been  admitted,  not  to 
her  life  estate  under  the  will,  but  to  her  freebench  by  custom. 
But  if  this  was  so,  the  estate  of  freebench  was  a  life  estate, 
the  concurrence  of  whose  tenant  would  be  equally  necessary,  as 
it  would  have  been  if  the  estates  had  been  freehold  and  a  recovery 
suffered. 

Mr.  Malins  contended  that  the  consent  was  not  necessary, 
because  the  tenant  for  life  did  not  claim  under  the  same 
instrument,  and  the  necessity  of  concurrence  depended  upon 
the  existence  of  an  estate  under  the  same  will  or  settlement: 
this  is  all  that  is  required  under  3  <&  4  Will.  lY.  c.  74,  s.  22. 
The  owner  of  the  prior  estate  under  the  same  settlement  is  the 
protector  of  the  settlement,  and  his  consent  is  sufficient;  but 
prior  to  that  date  the  first  tenant  for  Ufe,  whether  under  the 
same  will  or  settlement  or  not,  must  have  been  tenant  to  the 
pracipe  in  a  recovery ;  and  by  analogy,  the  consent  of  the  widow 
would  in  the  present  case  have  been  required  to  bar  the  estate 
tail  in  remainder. 

We  therefore  think  that  the  plaintiff  G.  Edwards'  quasi  estate  tail 
in  right  of  his  wife  has  not  been  barred. 

Another  question  was  made  which  is  open  to  considerable  doubts,       [  2i6  ] 

whether,  if  the  daughters  had  been  simply   joint  tenants  of  the 

copyholds,  the  surrender  of  Mrs.  Champion  to  the  uses  of  the  will 

of  Champion,  whose  will  was  not  made  until  after  Mrs.  Champion's 

(1)  2  Vera.  545.  (2)  14  L.  J.  OL  51. 
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Edwaeds     deatb,  when   the  plaintiff's  right  of    survivorship  had  accrued, 

CuAMPioir.    severed  the  joint  tenancy. 

Upon  this  point  it  is  probably  unnecessary  for  us  to  give  your  Lord- 
ship any  opinion,  as  the  plaintiffs  must  succeed  on  the  other.  We  will 
only  say  that  there  is  no  case  in  point  :*  and  we  cannot  feel  satisfied 
that  the  mere  surrender  to  the  use  of  a  will  in  the  ordinary  mode, 
no  will  having  been  made  during  the  continuance  of  the  joint 
tenancy,  can  operate  to  produce  a  severance. 

JuiyU.  Xhe  Lord  Chancellor,  after  stating  the  circumstances  under 

which  the  question  was  brought  before  him,  observed  that  he  fully 
concurred  in  the  opinion  with  which  he  had  been  furnished  by 
the  learned  Judges  who  had  assisted  him  in  the  case.  He  then 
commented  upon  the  several  points  made  in  the  argument,  in  the 
order  in  which  they  are  adverted  to  by  Mr.  Baron  Parke.  With 
reference  to  the  quality  of  the  estate  taken  by  the  daughters,  his 
Lordship  in  substance  said, 

I  am  clearly  of  opinion  that  they  took  as  joint  tenants  for  life  with 
several  inheritances  in  tail  with  cross  remainders  in  tail,  for  which 
position  the  283rd  section  of  Littleton  is  a  sufficient  authority.  The 
allegation  on  the  part  of  the  respondents,  that  Littleton  was  speaking 

[  •217  ]  of  gifts  by  deed  only,  is  met  by  the  cases  *of  Cray  v.  Willis  {i),  Aston 
V.  Sinallman  (2),  and  Wilkinson  v.  Spearman  cited  in  Cook  v.  Cook  (s), 
as  having  been  decided  on  appeal  to  the  House  of  Lords,  in  which  case 
the  same  doctrine  was  finally  established  as  applicable  to  wills ;  and 
Fletcher's  case  (4), was  conclusive  upon  the  point  as  to  deeds.  Such 
being  the  nature  of  the  interest  taken  by  the  daughters,  it  is  quite 
in  accordance  with  the  analogy  to  the  rule  applicable  to  the  barring 
of  estates  tail  in  remainder  in  freeholds,  that  the  quasi  entail  in  the 
present  case  could  not  have  been  barred  without  the  consent  of  the 
tenant  for  life.  The  analogy  which  was  attempted  to  be  introduced 
from  the  statute  8  &  4  Will.  IV.  c.  74,  cannot  apply,  as  the  com- 
mencement of  the  operation  of  that  statute  was  long  subsequent  to 
the  transaction  now  in  question. 

With  regard  to  the  effect  of  the  surrender  by  Mrs.  Champion  to 
the  use  of  her  husband's  will  in  severing  the  joint  tenancy,  I  quite 
concur  in  the  opinion  which  has  been  intimated  by  the  learned 
Judges,  that  no  severance  was  effected,  for  want  of  the  concurrence 
of  the  testator's  widow  in  the  surrender  of  1831.    It  is  unnecessary 

(1)  2  P.  Wma.  629.  (3)  2  Vem.  645. 

(2)  2  Yem.  656.  (4)  Ley,  47. 
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for  me  to  give  any  opinion  upon  the  question  whether  a  surrender 
by  a  joint  tenant  to  the  use  of  his  will  effects  a  severance ;  but  I 
cannot  understand  on  what  principle  or  authority  a  surrender  by 
a  joint  tenant  to  the  use  of  the  will  of  another,  whose  will  does  not 
come  into  operation  until  after  the  death  of  the  surrenderor  can 
be  available  for  any  purpose  whatever. 

The  decree  of  the  Vice-chancellor  must  therefore  be  varied,  as 
the  plaintiffs  have  established  their  right  to  the  entirety  of  the 
premises  by  survivorship. 


Edwabds 
Champiok. 


Ex  PARTE  JOHNSON. 
(3  D.  M.  &  G.  218—240 ;  S.  C.  22  L.  J.  Bk.  65.) 

Messrs.  B.,  shipowners  at  South  Shields,  had  dealings  with  K.  &  Co., 
bankers  in  London :  the  coarse  of  dealing  was,  that  Messrs.  B.  drew  bills 
on  K.  &  Co.,  which  K.  &  Co.  accepted  for  the  accommodation  of  Messrs.  B., 
and  in  order  to  provide  for  the  payment  of  these  acceptances  Messrs.  B. 
remitted  to  K.  &  Co.  cash  and  deposited  with  them  bills  payable  to 
Messrs.  B.,  and  the  amount  of  these  bills  was  received  by  K.  &  Co.  and 
placed  by  them  to  the  credit  of  Messrs.  B.'s  cash  account:  both  firms 
became  bankrupt,  K.  &  Co.  in  July,  1812,  and  Messrs.  B.  in  August  of  the 
same  year :  there  was  then  a  large  balance  owing  by  Messra  B.  to  K.  &  Co. 
on  the  cash  account,  K.  &  Co.  being  also  liable  to  a  large  amount  upon 
biUs  accepted  by  them  for  the  accommodation  of  Messrs.  B.  and  having  in 
their  hands  bills,  also  to  a  large  amount,  deposited  with  them  by  Messrs.  B. 
to  provide  for  the  payment  of  such  acceptances  :  before  any  dividend  was 
declared  upon  the  estate  of  K.  &  Co.  their  assignees  realized  from  the 
deposited  bills  more  than  sufficient  to  liquidate  the  cash  balance  due  from 
Messrs.  B. :  the  holders  of  the  accommodation  bills  proved  against  both 
estates  and  were  fully  paid,  receiving  from  each  estate  at  different  times 
dividends  to  the  amount  of  ten  shillings  in  the  pound :  the  sum  thus  paid 
in  dividends  by  the  estate  of  K.  &  Co.  exceeded  by  above  6,000/.  the  total 
snm  realized  from  the  deposited  bills :  no  debt  was  proved  or  attempted  to 
be  proved  by  the  estate  of  K.  &  Co.  against  the  estate  of  Messrs.  B.  until 
1847,  when  a  further  portion  of  the  outstanding  estate  of  Messrs.  B.  was 
realized  but  to  an  amount  insufficient  to  complete  a  payment  of  twenty 
shillings  in  the  pound  to  their  creditors  exclusively  of  K  &  Co. :  Held,  on 
a  claim  being  made  on  behalf  of  the  estate  of  K.  &  Co.  for  that  purpose, 
Uiat  tiie  assignees  of  K  &  Co.  were  entitled  to  prove  as  a  debt  due  from  the 
estate  of  Messrs.  B.  the  amount  of  the  cash  balance  and  also  the  6,000/.,  and 
that  in  respect  of  the  6,000/.  and  until  thereby  the  same  was  repaid,  they 
were  entitled  to  the  benefit  as  to  any  future  dividends  of  the  proofs  made 
against  the  estate  of  Messrs.  B.  by  the  accommodation  biU-holders.  Held 
also,  that  the  cash  balance  was  not  liquidated  by  the  receipt  of  the  larger 
sum  from  the  deposited  securities  by  the  assignees  of  K.  &  Co.  previously 
to  the  declaration  of  the  first  dividend,  they  being  entitled  under  the  cir- 
cumstances of  the  case  to  appropriate  the  sum  so  received  in  the  way  they 
considered  most  beneficial  to  their  estate ;  and  that  as  to  the  right  of  the 
assignees  of  K.  &  Co.  to  stand  in  the  place  of  the  bill-holders,  the  case  fell 
within  the  provisions  of  the  statute  49  Ceo.  m.  c.  121. 

The  general  doctrine  is,  that  a  creditor  holding  a  secuiity  is  entitled  to 
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Ex  parte  ^PP^y  ^^  i°  discharge  of  whatever  liability  of  the  bankrupt  debtor  he  may 

JORKSOK. '  think  fit. 

Where  two  firms  deal  together,  one  making  payments  for  and  accepting 
bills  for  the  accommodation  of  the  other  and  receiving  cash  and  bills  from 
the  accommodated  firm  by  way  of  payment  of  and  security  for  the  outlay 
and  liabilities  made  and  incurred,  the  question  how  the  proceeds  of  the  bills 
so  remitted  are  to  be  applied,  must  depend  on  the  contract  of  the  parties 
express  or  implied. 

In  a  case  where  in  the  absence  of  express  contract  the  course  of  dealing 
might  have  led  to  the  presumption  that  the  agreement  between  the  parties 
was  that  the  proceeds  of  each  bill  as  it  was  paid  should  be  applied  aafaius 
it  would  go  in  discharge  of  the  cash  balance,  this  presumption  was  not  held 
to  extend  to  the  event  of  bankruptcy,  or  to  establish  any  agreement  which 
prevented  the  party  who  was  in  the  position  of  a  surety  from  insisting 
against  the  bankrupt  principal  on  the  same  rights  on  which  he  might  have 
insisted  in  the  absence  of  contract. 

This  was  an  appeal  in  the  form  of  a  special  case  in  bankruptcy, 
by  the  assignees  of  Messrs.  Bulmer,  from  an  order  made  on  the 

[  •219  ]  1st  February,  1860,  by  the  *Vice-Chancellor  Knight-Bruce,  sitting 
in  bankruptcy.  The  following  statement  of  facts  is  taken  from  the 
special  case. 

Messrs.  Kensington  &  Go.  carried  on  business  in  London  as 
bankers,  and  on  the  22nd  July,  1812,  became  bankrupt:  on  the 
6th  August  of  the  same  year  Messrs.  Richard  and  Joseph  Buhner, 
who  carried  on  business  at  South  Shields  as  shipowners  &nd  who 
had  dealt  with  Messrs.  Kensington  &  Co.  as  their  bankers  in 
London,  also  became  bankrupt. 

In  the  course  of  the  dealings  between  the  two  firms  and  in  pur- 
suance of  an  arrangement  in  that  behalf,  Messrs.  Bulmer  from 
time  to  time  drew  bills  of  exchange  on  Messrs.  Kensington  &  Co. 
to  a  very  large  amount,  which  bills  were  accepted  by  Messrs.  Ken- 
sington &  Co.  for  the  accommodation  of  Messrs.  Bulmer.  To  enable 
Messrs.  Kensington  &  Co.  to  take  up  and  pay  the  said  bills  when 
at  maturity  or  to  reimburse  themselves  for  what  they  paid  on 
account  thereof,  Messrs.  Bulmer  from  time  to  time  remitted  to 
Messrs.  Kensington  &  Go.  cash,  and  deposited  with  them  bills  of 
exchange  payable  to  Messrs.  Bulmer  or  their  order  and  indorsed 
by  them,  which  last-mentioned  bills  were  held  by  Messrs.  Kensing- 
ton &  Co.  until  the  same  respectively  arrived  at  maturity,  when 
they  received  the  amounts  thereof ;  and  according  to  the  course  of 

[  *220  ]      dealing  between  the  two  *firms,  the  said  remittances  of  cash  and 

the  proceeds  of  such  last-mentioned  bills  were,  on  the  same  being 

received  respectively,  from  time  to  time  placed  to  the  credit  of 

Messrs.  Bulmer  in  their  cash  account  with  Messrs.  Kensington  &  Go. 

An  account  was  kept  between  the  two  firms  of  all  their  dealings 
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and  transactions,  and  Messrs.  Kensington  &  Go.  from  time  to  time  Ez  parte 
forwarded  to  Messrs.  Bulmer  a  statement  of  such  account  made  up 
to  the  80th  June  and  the  81st  December  in  each  year,  and.-such 
half-yearly  statement  of  account  was  divided  into  two  portions ;  in 
one  of  these  (being  the  cash  account)  Messrs.  Kensington  &  Go. 
debited  themselves  with  the  amount  of  all  cash  received  by  them 
and  all  matured  bills  paid  to  them  on  account  of  Messrs.  Bulmer, 
and  took  credit  for  all  payments  made  by  Messrs.  Kensington  &  Go. 
on  account  of  Messrs.  Bulmer,  and  upon  such  account  a  balance 
was  struck ;  and  in  the  other  portion  of  the  account  a  statement 
was  made  of  all  the  bills  deposited  with  Messrs.  Kensington  &  Go. 
for  the  purposes  aforesaid  which  had  not  arrived  at  maturity,  and 
per  contra  a  statement  of  all  the  bills  accepted  by  Messrs.  Kensing- 
ton &  Go.  for  the  accommodation  of  Messrs.  Bulmer  then  out- 
standing, but  no  balance  was  struck  on  such  last-mentioned  portion 
of  the  said  account.  The  last  of  such  cash  and  bill  accounts  was 
rendered  on  the  80th  June,  1812. 

At  the  time  of  the  bankruptcy  of  Messrs.  Kensington  &  Go.  the 
sum  of  7,5111.  145.  Id.  was  due  to  that  firm  from  Messrs.  Bulmer 
upon  the  cash  account  between  them,  and  at  the  same  time  Messrs. 
Kensington  &  Go.  were  liable  to  a  large  amount  upon  bills  accepted 
by  them  as  aforesaid  for  or  on  account  of  Messrs.  Bulmer  which 
had  not  arrived  at  maturity,  and  Messrs.  Kensington  &  Go.  held  in 
their  hands  bills  to  a  large  amount  deposited  *with  them  by 
Messrs.  Bulmer  for  or  towards  enabling  Messrs.  Kensington  &  Go. 
to  provide  for  the  payment  of  such  acceptances. 

Between  the  22nd  July,  1812,  and  the  6th  August,  1812  (the  date 
of  the  bankruptcy  of  Messrs.  Bulmer),  the  assignees  of  Messrs. 
Kensington  &  Go.  received  on  account  of  Messrs.  Bulmer  divers 
sums  amounting  together  to  5,0162.  ll^.  Id.,  thereby  reducing  the 
cash  balance  due  from  Messrs.  Bulmer  at  the  date  of  their  bank- 
ruptcy to  2,4952.  85. 

Among  the  bills  which  Messrs.  Kensington  &  Go.  had  before 
their  bankruptcy  accepted  for  the  accommodation  of  Messrs.  Bulmer, 
were  four  bills  for  several  sums  amounting  together  to  8,9212.  Is.  Id., 
which  at  the  bankruptcy  of  Messrs.  Kensington  &  Go.  were  held  by 
debtors  of  that  firm  and  which  arrived  at  maturity  in  August  and 
September,  1812,  and  which  were  under  the  proceedings  in  the 
bankruptcy  allowed  in  full  on  account  by  way  of  set-off  to  such 
debtors.  The  amount  of  the  accommodation  bills  accepted  as  afore- 
said, which  were  immatured  at  the  bankruptcy  of  Messrs.  Kensington 


r*2 


120  1868.    CH.    8  D.  M.  &  G.  221—228.  [r.b. 

Ex  parte      &  Go.  but  arrived  at  maturity  before  the  6th  September,  1812, 

JOHKBOK.        ^^60,900i. 

Between  the  6th  August,  1812,  the  date  of  the  bankruptcy  of 
Messrs.  Bulmer,  and  the  26th  December,  1812,  the  assignees  of 
Messrs.  Kensington  &  Go.  received  or  realized  from  bills  remitted 
to  or  deposited  with  Messrs.  Kensington  &  Go.  prior  to  their 
bankruptcy  by  Messrs.  Bulmer,  sums  amounting  together  to 
6,2162.  14«.  6d.,  the  first  of  which  sums  was  received  on  the  6th 
September,  1812.  Between  the  26th  December,  1812,  and  the 
80th  June,  1818,  the  assignees  of  Messrs.  Kensington  &  Go.  had 
further  received  or  realized  from  bills  deposited  with  them  prior  to 
[  *222  ]  their  bankruptcy  by  Messrs.  *Bulmer,  sums  amounting  together  to 
the  further  sum  of  8,2672.  17«.,  which  made  with  the  aforesaid  sum 
of  6,2162.  U8.  6d.  the  total  sum  of  8,4882.  lis.  6d.  The  result  of 
this  was,  that  if  the  sum  of  8,4882.  11«.  6d.  had  been  placed  to  the 
credit  of  Messrs.  Bulmer  in  the  cash  account  between  the  two  firms, 
and  Messrs.  Bulmer  had  been  debited  in  such  account  with  the 
said  sum  of  8,9212.  1<.  Id.,  such  account  would  on  the  29th  June, 
1818,  have  shown  a  cash  balance  greatly  in  favour  of  Messrs. 
Bulmer. 

The  holders  of  the  bills  accepted  by  Messrs.  Kensington  &  Co. 
for  the  accommodation  of  Messrs.  Bulmer  and  which  were  out- 
standing at  the  time  of  their  bankruptcy,  (other  than  the  holders  of 
the  said  four  bills  paid  by  way  of  set-off,)  proved  the  bills  held  by 
them  against  both  the  estate  of  Messrs.  Kensington  &  Go.  and  the 
.  estate  of  Messrs.  Bulmer,  and  such  bill-holders  received  in  the  years 
1812  and  1818  two  dividends  of  five  shillings  in  the  pound  each  out 
of  the  estate  of  Messrs.  Bulmer  upon  such  last-mentioned  proofs. 

On  the  80th  June,  1818,  a  dividend  of  six  shillings  in  the  pound 
was  declared  upon  the  estate  of  Messrs.  Kensington  &  Go.,  and 
thereupon  the  said  bill-holders  received  in  dividends  upon  their 
proofs  against  the  estate  of  Messrs.  Kensington  &  Go.  21,1142. 195. 4d. 
At  the  time  when  such  dividend  was  declared  and  paid,  the  assignees 
of  Messrs.  Kensington  &  Go.  had  realized  from  the  securities  which 
had  been  deposited  by  Messrs.  Bulmer  to  or  with  Messrs.  Kensing- 
ton &  Go.  prior  to  their  bankruptcy  the  said  sum  of  8,4882.  Us.  6d. 
only.  On  the  27th  November,  1818,  a  second  dividend  of  one 
shilling  in  the  pound  was  declared  upon  the  estate  of  Messrs. 
Kensington  &  Go.,  and  the  said  bill-holders  received  a  further 
dividend  of  8,6192.  8«.  2d.,  making  with  the  former  payments 
[  ♦228  ]      *24,6842.  28.  6d.     At  the  time  when  such  second  dividend  was 
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declared  and  paid,  the  assignees  of  Messrs.  Kensington  &  Co.  had     Bz  parte 
realized  from   the  said  deposited  securities  the  farther  sum  of 
2,1827.  15«.  id.,  making  in  all  10,616Z.  6s.  lOd. 

The  assignees  of  Messrs.  Kensington  &  Co.,  in  1814  and  1815, 
received  from  the  assignees  of  Messrs.  Balmer,  under  circumstances 
not  appearing,  the  proceeds  of  four  bills  of  exchange  amounting 
together  to  5,000/.  and  forming  part  of  the  estate  of  Messrs. 
Bulmer,  and  also  the  proceeds  of  several  other  bills,  amounting 
in  the  aggregate  to  S,22S2.  95.  2d.,  being  part  of  the  estate  of 
Messrs.  Bulmer.  At  that  time  it  was  expected  by  Messrs.  Bulmer*s 
assignees  that  the  estate  of  Messrs.  Bulmer  would  pay  twenty 
shillings  in  the  pound :  and  the  assignees  of  Messrs.  Kensington 
&  Go.  dealt  with  the  proceeds  thus  received  in  exactly  the  same 
manner  as  with  the  proceeds  of  the  deposited  securities. 

On  the  29th  August,  1815,  a  third  dividend  of  three  shillings  in 
the  pound  (making  with  the  former  dividends  ten  shillings  in  the 
pound),  was  declared  upon  the  estate  of  Messrs.  Kensington  &  Co., 
and  the  said  bill-holders  received  a  further  dividend  of  10,5572., 
making  with  the  two  former  payments  85,1912.  128.  2d.  At  the 
time  when  such  third  dividend  was  declared,  the  assignees  of 
Messrs.  Kensington  &  Go.  had  since  the  declaration  of  the  second 
dividend  received  the  sum  of  10,8612.  I65.  8d.  in  manner  fol- 
lowing, namely,  from  the  said  securities  deposited  before  their 
bankruptcy  8,1482.  145.  2d.,  by  the  proceeds  of  the  said  four  bills  of 
exchange  amounting  to  5,0002.  remitted  to  them  as  aforesaid  the 
said  sum  of  5,0002.,  and  by  the  said  other  remittances  made  in 
1815,  2,2182.  2».  6d.,  part  of  the  said  sum  of  8,2282.  95.  2d. 

The  total  amount  realized  after  the  bankruptcy  of  Messrs.  Bulmer  [  224  ] 
by  the  assignees  of  Messrs.  Kensington  &  Go.  from  the  securities 
deposited  with  that  firm  prior  to  their  bankruptcy,  and  from  the 
remittances  received  by  the  assignees  in  1814  and  1815  from  the 
assignees  of  Messrs.  Bulmer,  previous  to  the  payment  of  the  said 
sum  of  85,1912.  125.  2d.  in  dividends  to  the  said  bill  holders,  was 
20,9792.  85.  6^. ;  and  the  assignees  of  Messrs.  Kensington  &  Go. 
since  the  payment  of  the  third  dividend  realized  from  the  securities 
deposited  with  that  firm  prior  to  their  bankruptcy,  and  from  the 
residue  of  the  said  bills  for  8,2282.  95.  2d.,  further  sums  making 
together  with  the  said  sum  of  20,9792.  85.  Gd.  the  sum  of 
26,3002.  I85.  8c2. ;  and  a  further  sum  of  2,1172.  145.  2d.  ought  to 
have  been  received  by  them  out  of  the  proceeds  of  the  securities 
deposited  with  them  by  Messrs.  Bulmer. 
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Ex  parte  If  the  sums  of  26,8002.  13«.  8d.  received,  and  2,1172.  14<.  2d. 

which  ought  to  have  been  received,  were  deducted  from  the 
85,191^  12«.  2d.  paid  in  dividends  to  the  said  bill-holders,  there 
would  remain  a  sum  of  6,7782.  4«.  4d.  paid  by  the  estate  of  Messrs. 
Kensington  &  Co.  to  the  bill-holders  over  and  above  the  value  of 
the  securities  deposited  or  remitted  by  Messrs.  Bulmer. 

The  said  bill-holders  received  twenty  shilUngs  in  the  pound  upon 
the  amount  of  the  bills,  and  the  proofs  made  by  them  amounting 
to  72,126^  108.  were  still  standing  on  the  proceedings  under  the 
commission  against  Messrs.  Bulmer. 

In  1847,  a  sum  of  about  SflOOl.  was  realized  out  of  the  outstand- 
ing estate  of  Messrs.  Bulmer,  and  became  applicable  to  the  payment 
of  costs  and  of  unsatisfied  claims  against  their  estate,  but  was 
insufficient  for  completing  the  payment  of  twenty  shillings  in  the 
[  •226  ]  pound  to  *their  unpaid  creditors,  exclusively  of  any  claim  on 
behalf  of  the  estate  of  Messrs.  Kensington  &  Go. 

Exclusively  of  any  claim  on  behalf  of  the  estate  of  Messrs. 
Kensington  &  Co.,  two  other  persons  claimed  to  prove  debts 
amounting  to  2,2402. 16s.  8d.  against  the  estate  of  Messrs.  Bulmer, 
and  the  8,0002.  was  insufficient  to  pay  to  such  persons  and  the 
persons  entitled  to  receive  dividends  upon  proofs  already  made, 
twenty  shillings  in  the  pound  on  the  amount  of  their  debts. 

The  assignees  of  Messrs.  Kensington  &  Go.  never  proved  or 
attempted  to  prove  under  the  commission  against  Messrs.  Bulmer 
any  debt  as  due  and  owing  from  the  estate  of  Messrs.  Bulmer  to 
the  estate  of  Messrs.  Kensington  &  Go.  until  the  month  of  April, 
1847  ;  but  it  did  not  appear  that  anything  had  taken  place  to  render 
length  of  time  important  or  material. 

On  the  19th  April,  1847,  Patrick  Johnson,  the  official  assignee 
of  the  estate  of  Messrs.  Kensington  &  Go.,  applied  by  petition  to 
Mr.  Commissioner  Ellison  at  Newcastle,  to  prove  under  such  com- 
mission as  a  debt  due  from  the  estate  of  Messrs.  Bulmer  to  the 
estate  of  Messrs.  Kensington  &  Go.,  a  sum  of  18,1892. 8«.  lid.,  being 
the  aggregate  of  the  sums  of  2,4952.  Ss.  the  cash  balance  due  from 
Messrs.  Bulmer  to  Messrs.  Kensington  &  Go.,  8,9212.  Is.  Id.  the 
amount  of  the  four  bills  held  by  debtors  of  Messrs.  Kensington  & 
Go.,  and  6,7782.  4s.  id.  the  excess  of  payments  to  the  said  bill- 
holders  above  the  amount  realized  by  the  bills  as  before  stated,  and 
claiming  in  the  case  of  the  last-mentioned  sum  to  be  entitled  to 
stand  in  the  place  of  the  said  bill-holders  who  had  proved  as 
to  dividends  and  all  other    rights  under  the  commission.      The 
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Gommissioner,  however,  rejected  the  proof  and  claim,  because,  as  to      ex  parte 
the  sums  of  2,495/.  8«.  *and  8,921i.  U.  Id.,  he  was  of  opinion  that     JpH»8<>f- 

r  ♦226  ] 

those  debts  had  been  in  fact  extinguished  by  the  receipt  of  a  larger 
sum  by  the  assignees  of  Messrs.  Kensington  &  Co.  between  the  6th 
August,  1812,  the  date  of  the  commission  against  Messrs.  Bulmer, 
and  the  month  of  January,  1813,  out  of  the  proceeds  of  the  nego- 
tiable securities  remitted  by  Messrs.  Bulmer,  in  the  hands  of  Messrs. 
Kensington  &  Co.,  on  the  6th  August,  1812 ;  and  as  to  the  sum  of 
6,773/.  4«.  4</.,  he  was  of  opinion  that  the  petitioner,  as  representing 
the  estate  of  Messrs.  Kensington  &  Co.,  was  not  a  person  who,  at 
the  issuing  of  the  commission  against  Messrs.  Bulmer,  as  surety  or 
liable  for  any  debt  of  the  bankrupts,  had  paid  the  debt  or  any  part 
thereof  in  discharge  of  the  whole,  and  that  he  was  therefore  neither 
entitled  to  stand  in  the  place  of  the  said  bill-holders  in  respect  of 
their  proofs,  or  to  prove  the  said  demand  as  a  debt  under  the  com- 
mission, within  the  meaning  of  the  statutes  in  that  case  made  and 
provided. 

In  consequence  of  this  decision  P.  Johnson,  on  the  16th  Novem- 
ber, 1848,  presented  a  petition  to  the  Vice-chancellor  Knight  Bruce, 
sitting  in  bankruptcy,  praying  that  the  petitioner  might  be  at  liberty 
to  call  a  meeting  under  the  commission  against  Messrs.  Bulmer, 
in  order  that  the  petitioner  might  prove  and  establish  his  claims 
in  respect  of  the  said  debts  or  sums  of  2,495/.  3«.,  8,921/.  Is.  Id., 
and  6,778/.  4$.  Ad.,  and  that  as  to  the  sum  of  6,773/.  45.  4d.,  or 
such  other  sum  as  should  appear  to  have  been  paid  by  the  estate 
of  Messrs.  Kensington  &  Co.  in  dividends  to  the  said  bill-holders, 
the  petitioner  might  be  permitted  to  stand  in  the  place  of  the  said 
bill-holders  as  to  the  dividends  and  all  other  rights  under  the  com- 
mission, and  that  the  petitioner  might  prove  and  establish  his 
claims  accordingly ;  or  that  the  petitioner  might  be  declared 
entitled  to  the  benefit  of  the  proofs  made  by  the  said  bill-holders 
under  the  commission,  and  *to  receive  dividends  out  of  the  estate  [  *227  ] 
of  Messrs.  Bulmer  to  the  extent  of  the  said  sum  of  13,189/.  85.  lid. 
or  such  other  sum  as  should  appear  just,  and  that  the  assignees 
under  the  commission  might  be  ordered  to  pay  such  dividends 
accordingly ;  and  that  the  costs  of  and  incidental  to  the  application 
might  be  paid  out  of  the  estate  of  the  bankrupts. 

This  petition  came  on  to  be  heard  before  the  Yioe-Chancellor,  and 
his  Honour  made  an  order  thereon  dated  the  1st  February,  1850, 
declaring  that  the  assignees  of  Messrs.  Kensington  &  Co.  were 
entitled  to  apply,  and  ought  to  be  considered  to  have  applied,  the 
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Ex  parte  sum  of  26,9001,  19b.  Sd.,  received  by  them  as  above  mentioned, 
oHHsoK.  j^  ^^  towards  discharging  or  exonerating  the  estate  of  Messrs. 
Kensington  &  Co.  from  the  acceptances  they  were  under  for  Messrs. 
Bulmer  at  the  time  of  issuing  the  commission  of  bankruptcy  against 
Messrs.  Bulmer ;  and  therefore  ordering  that  the  petitioner  should 
be  at  liberty  to  go  in  under  the  commission  against  Messrs.  Bulmer, 
and  tender  and  make  such  amount  of  proof  as  he  might  be  able  to 
establish  in  respect  of  the  cash  balance  of  2,4952.  Qs.,  and  in  respect 
of  3,9212.  Is.  Id.  or  such  other  amount  as  he  might  be  able  to 
establish  to  have  been  paid  in  full  by  way  of  set-off  in  respect  of  the 
four  bills  of  exchange  before  mentioned,  and  be  admitted  a  creditor 
for  what  he  should  so  prove  and  be  paid  a  dividend  or  dividends 
thereon  until  he  should  stand  on  an  equality  with  the  other  creditors 
of  the  said  bankrupts,  and  that  the  Commissioner  should  receive 
and  admit  such  proof  accordingly,  but  without  prejudice  to  any 
dividend  or  dividends  which  might  have  been  already  declared ; 
and  further  declaring  that  if  any  further  dividend  or  dividends 
should  be  declared,  the  petitioner  was  entitled  to  the  benefit  of  the 
proofs  made  by  the  said  bill-holders  against  Messrs.  Bulmer,  to  the 
[  *228  ]  extent  of  the  excess  of  the  dividends  paid  *under  the  commission 
issued  against  Messrs.  Kensington  &  Co.  to  the  said  bill-holders 
over  and  above  the  sum  of  26,3002.  13«.  8d.  received,  and  the  sum 
of  2,1172.  14«.  2d.  which  might  have  been  received  by  the  assignees 
of  Messrs.  Kensington  &  Co.  as  above  mentioned ;  and  ordering 
that  the  petitioner  should  be  at  liberty  to  go  in  before  the  Com- 
missioner and  tender  and  make  such  amount  of  proof  as  he  could 
establish  in  respect  of  such  excess,  and  be  paid  any  further  divi- 
dends which  might  become  payable  upon  such  proofs  made  by  the 
said  bill-holders  until  such  claim  or  demand  should  be  satisfied,  and 
that  the  Commissioner  should  also  receive  and  admit  such  proof 
accordingly. 

The  assignees  of  Messrs.  Bulmer  being  dissatisfied  with  this  order, 
appealed  to  the  Lord  Chancellor.  The  questions  raised  by  the 
special  case  were, — First,  Whether,  under  the  circumstances,  the 
receipt  by  the  assignees  of  Messrs.  Kensington  &  Co.  of  the  several 
sums  amounting  to  8,4832.  11«.  6d.  after  the  bankruptcy  of  Messrs. 
Bulmer  and  before  the  declaration  of  the  first  dividend  on  the 
estate  of  Messrs.  Kensington  &  Co.,  operated  in  law  as  a  satisfaction 
of  the  said  sums  of  2,4952.  3«.  and  8,9212.  Is.  Id.  which  were  due 
from  the  estate  of  Messrs.  Bulmer  to  the  estate  of  Messrs.  Kensington 
&  Co.,  or  whether  the  assignees  of  Messrs.  Kensington  &  Co.  were 
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entitled  to  retain  the  said  sums,  amounting  to  8,488Z.  11«.  6d.,  for  Kz  parte 
the  purpose  of  the  same  being  applied  towards  indemnifying  the 
estate  of  Messrs.  Kensington  &  Co.  in  respect  of  the  dividends  after* 
wards  paid  thereout  to  the  said  bill-holders :  Secondly,  If  the  said 
sums  of  2,495/.  Ss.  and  8,921/.  Is.  Id.  were  not  satisfied  in  the 
manner  mentioned  in  the  first  question,  then,  whether  the  receipt 
by  the  assignees  of  Messrs.  Kensington  &  Go.  in  the  years  1814  and 
1815  of  the  said  sums  amounting  to  5,000/.  and  2,218/.  2«.  6d. 
operated  *in  law  as  a  satisfaction  of  the  said  sums  of  2,495/.  8«.  and  [  *229  ] 
8,921/.  Is.  Id.,  or  whether  the  assignees  of  Messrs.  Kensington  & 
Co.  were  entitled  to  apply  the  said  sums  amounting  to  5,000/.  and 
2,218/.  28. 6d.  towards  indemnifying  the  estate  of  Messrs.  Kensington 
&  Co.  in  respect  of  the  dividends  paid  thereout  to  the  said  bill- 
holders  :  Thirdly,  Whether  the  official  assignee  of  Messrs.  Kensing- 
ton &  Co.  was  entitled  to  any  benefit  of  the  proofs  made  by  the  said 
bill-holders  against  the  estate  of  Messrs.  Bulmer :  And,  Fourthly, 
If  the  third  question  was  answered  in  the  affirmative,  then,  whether 
the  official  assignee  of  Messrs.  Kensington  &  Co.  was  entitled  to 
receive  all  future  dividends  on  the  whole  amount  of  the  said  proofs 
until  the  estate  of  Messrs.  Kensington  &  Co.  should  be  reimbursed 
what  remained  due  to  such  estate  in  respect  of  the  sum  of 
35,191/.  12s.  2d.  (being  the  amount  of  the  dividends  paid  out  of  such 
estate  to  the  holders  of  the  said  accommodation  bills), or  whether  such 
assignee. was  entitled  to  receive  all  future  dividends  on  so  much  only 
of  the  said  proofs  as  was  equal  to  the  said  sum  of  85,191/.  12ir.  2d. 
until  such  estate  should  be  reimbursed  as  aforesaid,  or  whether  such 
assignee  was  entitled  to  receive  all  future  dividends  on  so  much  only 
of  the  said  proofs  as  was  equal  in  amount  to  the  sum  remaining  due 
to  the  estate  of  Messrs.  Kensington  &  Co.  in  respect  of  the  said  sum 
of  85,191/.  12s.  2d.  after  applying  in  reduction  thereof  the  proceeds 
of  all  securities  and  other  receipts  properly  applicable  to  that 
purpose. 

The  case  was  fully  argued  before  Lord  Truro  when  Loi;d 
Chancellor,  in  December,  1851,  but  his  Lordship  had  not  delivered 
judgment  at  the  time  when  he  resigned  the  Great  Seal.  The 
parties  having  declined  to  accept  his  Lordship's  judgment  after  his 
retirement,  the  appeal  now  came  on  to  be  reheard. 

Mr.  Wigram  and  Mr.  Ooldsmid,  for  the  appellants.    *     *     *  [  230  ] 

Mr.  Russell  and  Mr.  Pryor,  for  the  official  assignee  of  Messrs.       [  23i  j 
Kensington  Sc  Co.,  supported  the  order  appealed  from.    *    *    * 
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Ex  parte  Mr.  Wigram  replied. 

JOUNSOK. 
r  232  1 

[The  arguments  of  counsel  and  such  of  the  cases  cited  by  them 
as  were  material  to  this  decision  sufficiently  appear  from  the  following 
judgment.] 

May  7.         ThB  LoRD   CHANCELLOR: 

This  is  a  petition  of  appeal  from  an  order  in  bankruptcy,  made 
by  Lord  Justice  Knight  Bruce  when  Vice-Ghancellor :  it  was  heard 
by  Lord  Truro,  when  he  held  the  Great  Seal,  but  judgment  had 
not  been  given  by  his  Lordship  when  he  retired ;  and  the  parties 
having  refused  to  accept  his  judgment  after  his  resignation,  the 
case  was  necessarily  reheard  before  me. 

The  transactions  to  which  the  petition  relates  are  of  a  very 
remote  date,  arising  out  of  two  bankruptcies  in  the  year  1812. 
On  the  22nd  July  in  that  year,  a  commission  of  bankrupt  issued 
against  Kensington  &  Go.  who  were  bankers  in  London;  and  on 
the  6th  August  following,  a  commission  of  bankrupt  issued  against 
Bulmer  &  Go.  shipowners  at  South  Shields.  Kensington  &  Go. 
and  Bulmer  &  Go.  were  both  duly  found  and  declared  bankrupts. 
Bulmer  &  Go.  had  dealt  largely  with  Kensington  &  Go.,  employing 
them  as  their  bankers.  The  present  appeal  coming  on  before  me 
under  the  provisions  of  the  sixteenth  section  of  the  Bankrupt  Law 
Gonsolidation  Act,  all  the  facts  are  stated  in  a  special  case,'to  which 
therefore  I  will  refer,  in  order  to  ascertain  the  nature  of  the  dealings 
of  these  parties. 
[  •233  ]  His  Lordship  here  stated  the  several  facts  above  mentioned  *as 

they  appeared  on  the  special  case ;  and  after  reading  the  order  of 
the  Yice-Ghangellor  of  the  1st  February,  1850,  proceeded  as  follows : 

The  question  which  I  have  to  decide  is,  whether  the  order  I  have 
just  read  is  correct.  The  assignees  of  Bulmer  &  Go.,  the  appellants, 
contend  that  it  is  erroneous ;  they  say,  first,  as  to  the  two  sums  of 
2^4952.  98.  and  8,9212.  Is.  Id.,  making  together  6,4162.  45.  Id.,  that 
this  was  a  cash  balance,  and  must  bo  treated  as  having  been 
liquidated  by  the  first  sums  received  from  the  deposited  securities, 
and  BO  that  nothing  is  due  on  that  head;  secondly,  they  say, 
that  the  bills  remitted  in  1814  and  1815  after  the  bankruptcy  of 
Bulmer  &  Go.,  were  remitted  under  an  erroneous  impression  that 
Bulmer  &  Go.  were  solvent,  and,  they  say  that  these  bills  con- 
stituted part  of  the  assets  of  Bulmer  &  Go.,  and  so  must  be  accounted 
for  in  full  by  the  estate  of  Kensington  &  Go. ;  and  thirdly,  they 
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say,  that  the  assignee  of  Kensington  &  Go.  cannot  be  admitted  to  Bz  parte 
prove  in  respeet  of  what  their  estate  has  paid  to  the  bill-holders, 
inasmnch  as  the  ease  does  not  come  within  the  terms  of  the  statute 
as  to  sureties,  and  at  all  events  that  if  he  is  entitled  to  any  proof,  it 
can  only  be  to  stand  in  the  place  of  the  bill-holders  to  the  extent  of 
a  proof  for  6,778^  4$.  4d. 

With  respect  to  the  first  point,  the  proof  admitted  for  the  two 
snms  making  together  the  sum  of  6,416i.  4«.  7d.,  that  turns  on  the 
question  whether  the  debt  due  at  the  bankruptcy  of  Buhner  &  Co. 
must  be  considered  as  having  been  liquidated  by  the  first  sums 
which  came  to  the  hands  of  the  assignees  of  Kensington  &  Go.  from 
the  deposited  securities.  On  behalf  of  the  assignees  of  Bulmer  &  Go., 
it  was  argued  that  the  bills  deposited  with  Kensington  &  Co.  were 
80  deposited  in  order  thereby  to  meet  all  their  liabilities  on  account 
of  Bulmer  &  Co.,  *and  so  that  the  first  sums  actually  realized  must  [  *234  ] 
be  considered  as  liquidating  the  earlier  debt ;  that  the  assignees  of 
Kensington  &  Go.  had  no  right  to  treat  the  debt  as  continuing,  and 
to  keep  the  proceeds  of  the  deposited  securities  as  a  fund  to  meet 
their  growing  liabilities  arising  from  their  accommodation  accept- 
ances ;  but  this  is  a  proposition  which  those  now  representing  the 
estate  of  Bulmer  &  Co.  cannot  successfully  maintain.  Where  two 
firms  deal  together  as  these  firms  dealt,  the  one  making  payments 
for  and  accepting  bills  for  the  accommodation  of  the  other,  receiv- 
ing cash  and  bills  from  the  accommodated  firm  by  way  of  payment 
of  and  security  for  the  outlay  and  liabilities  made  and  incurred, 
the  question  how  the  proceeds  of  the  bills  so  remitted  by  way  of 
security  are  to  be  applied,  must  depend  on  the  contract  of  the 
parties  expressed  or  implied.  If  there  is  any  express  stipulation 
on  the  subject,  that  must  of  course  prevail,  but  in  the  present  case 
there  was  no  express  stipulation:  the  contract  of  the  parties  can 
only  be  ascertained  by  reasoning  backwards  from  their  acts,  by 
seeing  what  their  conduct  has  been,  and  thence  inferring  what 
it  was  they  had  agreed  to  do.  The  course  of  dealing  is  stated 
in  the  case  thus ;  (His  Lordship  here  read  from  the  special  case 
the  statement  on  this  point,  as  above  set  out) :  and  the  question  is, 
what  is  fairly  to  be  inferred  from  this  course  of  dealing  as  to 
the  terms  on  which  the  parties  had  agreed  to  deal. 

Bulmer  &  Co.'s  assignees  say  that  the  fair  presumption  is,  that 
the  parties  had  agreed  that  the  proceeds  of  each  bill  as  it  was  paid 
should  be  applied  as  far  as  it  would  go  in  discharge  of  the  cash 
balance,  that  this  was  the  course  of  dealing  actually  pursued,  and 
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Ez  parte  mast  therefore  be  assumed  to  have  been  followed  in  pursuance 
of  actual  contract.     This  proposition,  however,  though  to  a  great 

[  *236  ]  extent  well  founded,  must  yet  be  qualified.  So  long  as  *both  firms 
remained  solvent,  or  rather  apparently  solvent,  there  was  no  reason 
for  any  mode  of  applying  the  proceeds  of  the  bills  deposited  by 
Bulmer  &  Co.,  other  than  that  actually  adopted.  Unless  there  was 
some  positive  stipulation  for  a  di£ferent  application  of  the  proceeds, 
Kensington  &  Co.  would  naturally,  I  might  almost  say  necessarily, 
apply  them  as  the  case  finds  that  they  were  applied,  that  is,  in  dis- 
charge of  the  debt  due  to  them  from  time  to  time :  there  was  no 
other  rational  mode  of  keeping  such  an  account  between  parties 
who  supposed  each  other  to  be  solvent.  But  the  question  is, 
whether  from  such  a  course  of  dealing  it  is  reasonable  to  infer  an 
agreement,  which  should  control  or  regulate  the  mode  of  applying 
the  proceeds  of  the  bills  in  the  event  of  bankruptcy,  an  agreement 
which  should  prevent  the  party  having  made  a  payment  as  surety, 
from  insisting  against  the  bankrupt  principal  on  the  same  rights 
on  which  he  might  have  insisted  in  the  absence  of  contract:  I 
think  this  would  be  a  very  unreasonable  inference.  The  bank- 
ruptcy, first  of  Kensington  &  Co.,  and  then  of  Bulmer  &  Co.,  so 
completely  disturbed  all  the  arrangements  subsisting  between 
them,  that  it  would  be  unsafe  and  unjust  to  infer  from  what  had 
been  done  previously  any  agreement  as  to  what  should  be  done  in 
a  state  of  circumstances  altogether  different. 

The  question  must  therefore  be  dealt  with  on  the  footing  of  there 
being  in  the  existing  state  of  things  no  special  agreement  regulating 
the  appropriation  of  the  fund ;  and  in  such  a  case  the  doctrine  of 
the  Court  is  clear,  that  the  creditor  holding  a  security  is  entitled  to 
apply  it  in  discharge  of  whatever  liability  of  the  bankrupt  he  may 
think  fit.  The  authorities  referred  to  on  this  subject  in  the 
argument  are  conclusive :    I  allude  particularly  to  the  case  of 

[  •286  ]  Ex  parte  Hunter  (1),  *and  to  the  two  cases  of  Ex  parte  Havard  and 
Ex  parte  Arkley  (2).  It  was  indeed  attempted  to  distinguish  the 
present  case  from  those  decisions,  because  here,  before  the  first 
dividend  was  paid  under  the  bankruptcy  of  Kensington  &  Co., 
namely  on  the  SOth  June,  1818,  the  assignees  of  Kensington  &  Co. 
had  realized  from  the  securities  a  sum  of  8,4882.  11«.  6c{.,  being 
more  than  sufficient  to  discharge  the  original  cash  balance  of 
6,416/.  4«.  Id. ;  and  it  was  contended  that  the  sum  so  realized  was 

(1)  6  Ves.  M.  (2)  Cooke's  Bankrupt  Laws,  vol.  i. 

pp.  120,  122. 
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necessarily  applicable  to  the  liquidation  of  the  then  existing  debt,  Ex  parte 
that  at  the  times  of  the  receipt  of  the  sums  making  up  the  •^<^"'*^*- 
8,488Z.  11«.  6ef.  there  was  no  certainty  that  Bulmer  &  Go.'s  estate 
might  not  discharge  all  the  acceptances,  and  so  that  Kensington  & 
Co.  had  no  right  to  retain  cash  actually  received  to  meet  what  was 
only  a  possible  contingent  liability.  I  do  not,  however,  feel  the  force 
of  this  argument.  The  right  of  the  creditor  to  appropriate  his 
securities,  is  a  right  which  accrues  to  him  and  is  fixed  at  the  bank- 
ruptcy of  his  debtor,  and  must  be  regulated  by  the  state  of  the 
account  then,  not  by  what  may  be  its  state  at  any  subsequent  time. 
To  say  that  the  creditor  may  at  the  bankruptcy  of  his  debtor 
appropriate  his  securities  to  whatever  part  of  the  debts  and  liabilities 
of  the  debtor  he  may  think  fit,  and  yet  to  say  that  he  must  apply 
the  proceeds  when  received  in  discharge  of  the  earlier  debt  is  to 
assert  two  contradictory  propositions.  If  Kensington  &  Go.  had  not 
become  bankrupt,  then,  on  the  bankruptcy  of  Bulmer  k  Go.  which 
happened  on  the  6th  August,  1812,  they  would  have  been  entitled  to 
say,  we  shall  hold  our  securities  to  meet  our  accruing  liabilities  on 
the  acceptances  and  shall  prove  for  our  cash  balance.  That  which 
Kensington  &  Go.  might  have  said  their  assignees  may  say ;  they 
were  entitled  on  the  bankruptcy  of  Bulmer  &  Go.  to  hold  the 
securities  to  meet  the  demands  arising  on  the  proofs  of  *the  bill-  [  *237  ] 
holders,  just  as  Kensington  &  Co.  themselves  might  have  done 
if  they  had  remained  solvent.  The  argument  proceeded  on  the 
assumption,  that  whenever  money  of  a  debtor  comes  in  ordinary 
course  of  dealing  into  the  hands  of  his  creditor,  it  must  necessarily 
be  deemed  to  have  so  come  in  order  to  its  being  applied  towards 
liquidation  of  the  debt ;  but  there  is  no  such  legal  necessity.  No 
doubt  in  the  common  transactions  of  mankind  that  will  be  its 
ordinary  application;  but  parties  standing  towards  each  other  in 
the  relation  of  debtor  and  creditor  may  surely  agree  that  money 
received  by  the  latter  shall  have  a  specific  destination,  shall  be 
applied  to  liquidate  a  particular  class  of  debts  whether  existing  or 
accruing,  instead  of  being  treated  as  general  payments  on  account 
of  sums  due ;  and  the  rule  in  bankruptcy  as  to  the  right  of  the 
creditor  to  appropriate  his  securities,  puts  the  parties  in  the  same 
position  towards  each  other  as  if  they  had  contracted  for  a  right 
to  make  such  an  appropriation.  All  the  securities  deposited  by 
Bulmer  &  Co.  were  so  deposited  in  order  to  enable  Kensington  &  Go* 
to  meet  all  their  liabilities ;  and  when  Bulmer  &  Go.  became  bank- 
rupt, Kensington  &  Co.,  or  their  assignees,  had  a  right  to  say  to 
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Ex  parte      ^hich  of  those  liabilities  the  deposits  should  be  applied.    The  order 
0HK80K.     therefore  authorizing  the  petitioner,  as  assignee  of  Kensington  &  Co., 
to  prove  for  the  two  sums  of  2,4951.  Ss.  and  8,921L  l8.  7d.,  making 
together  the  sum  of  6,416Z.  4s.  Id.,  was  perfectly  correct. 

The  order  then  proceeds  to  give  to  the  assignee  of  Kensington 
&  Co.  the  benefit,  as  to  any  future  dividends  from  the  estate  of 
Bulmer  &  Co.,  of  the  proofs  made  against  that  estate  by  the  bill- 
holders,  until  by  means  thereof  he  shall  have  received  repayment  of 
[  •28«  ]      the  excess  ♦of  the  dividends  paid  by  the  estate  of  Kensington  &  Co. 
to  the  bill-holders  above  the  said  sum  of  28,418Z.  Is.  lOd.    The 
question  is,  whether  this  part  of  the  order  is  right :  I  think  it  is. 
The  estate  of  Bulmer  &  Co.  is  the  fond  primarily  liable  to  pay  the 
bill-holders:   it  has  in  fact  paid  them  rateably  with  the  other 
creditors  ten  shillings  in  the  pound  :  the  estate  of  Kensington  &  Co. 
has  paid  the  bill-holders  the  remaining  ten  shillings,  and  so  has 
paid  them  in  full.    This  brings  them  directly  within  the  statute ; 
for  I  cannot  attach  any  weight  to  the  argument,  that  Kensington  & 
Co.  neither  paid  the  bills  in  full  nor  paid  a  part  in  discharge  of  the 
whole.    They  paid  the  debt,  the  whole  debt,  within  the  meaning  of 
the  statute,  when  they  paid  all  which  the  estate  of  the  principal 
debtor  had  not  paid,  and  so  relieved  that  estate  from  any  further 
demand.    If  they  had  literally  paid  the  whole,  they  would  have  been 
entitled  to  the  benefit  of  the  whole  proof  made  by  the  bill-holders  : 
this  was  expressly  decided  in  Ex  parte  Brook  (l).    As  it  was,  they 
paid  half,  being  all  which  remained  due,  and  so,  according  to  the 
express  provision  of  the  statute,  are  entitled  to  stand  in  the  place  of 
the  creditor  as  to  the  future  dividends  until  by  means  of^those 
dividends  they  have  been  fully  satisfied.    It  was  argued  that  they 
ought  to  be  treated  as  having  a  proof  only  for  the  excess  now 
remaining  due,  and  so  should  receive  dividends  only  on  that  reduced 
proof ;  but  this  is  not  what  the  statute  contemplates,  it  puts  the 
surety  in  the  place  of  the  creditor.    If  the  estate  of  Kensington  &  Co. 
had  paid  no  more  than  the  amount  covered  by  the  securities  which 
they  held,  leaving  the  surplus  still  due  to  the  bill-holders,  the  bill- 
holders  would  have  been  entitled  to  receive  dividends  on  the  full 
amount  of  their  proofs  until  thereby  their  demands  were  fully  dis- 
L  ♦2HU  J      charged.    The  *estate  of  Kensington  &  Co.  is  by  virtue  of  the 
statute  substituted  for  the  bill-holders,  and  so  the  order  is  perfectly 
right 

I  have  net  referred  to  the  second  point  made  by  the  counsel  for 

(1)  2  Boee,  334. 
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the  appellants,  namely,  that  the  estate  of  Kensington  &  Go.  before      £x  parte 

JOHNBOIf 

it  can  be  admitted  to  receive  any  dividend,  must  first  account  for 
the  bills  remitted  in  1814  and  1815  by  the  assignees  of  Bulmer  &  Go. 
to  the  assignees  of  Kensington  &  Go.  Those  bills,  which  realized  to 
the  assignees  of  Kensington  &  Go.  for  the  benefit  of  their  estate  a 
stun  of  8,2232.  Qs.  2d.,  were,  it  was  contended,  part  of  the  assets 
of  the  estate  of  Bulmer  &  Go.,  possessed  by  the  assignees  of  Ken- 
sington &  Go.  with  full  knowledge  of  its  nature  and  quality,  and 
for  which  therefore  they  are  responsible.  Owing  to  the  great  lapse 
of  time  since  these  transactions  took  place,  it  is  impossible  to  ascer- 
tain the  exact  circumstances  under  which,  or  the  reasons  for  which, 
the  bills  in  question  were  remitted.  Probably,  the  suggestion  that 
it  happened  because  all  parties  supposed  the  estate  of  Bulmer  &  Go. 
to  be  solvent,  may  be  well  founded  ;  but  I  do  not  think  it  necessary 
to  speculate  on  this  subject,  as  the  question  cannot  be  raised  on  the 
present  petition.  The  official  assignee  of  Kensington  &  Go.  does  not 
dispute  his  liability  to  give  credit  for  the  sums  thus  remitted.  This 
he  has  done;  and  if  the  assignees  of  Bulmer  &  Go.  assert  any 
further  right  they  must  take  other  steps :  it  cannot  be  asserted  in 
the  mode  now  proposed  by  setting  up  an  alleged  misapplication  of 
the  assets  of  Bulmer  &  Go.  as  a  bar  to  this  right  of  proof. 

The  result  is,  that  the  present  appeal  must  be  dismissed,  and  the 
respondents  must  have  the  costs  of  the  hearing  before  me ;  but  I 
shall  not  give  them  the  costs  of  the  hearing  before  Lord  Truro. 


STONE  V.  DAVIE8.  i863. 

(3  D.  M.  &  G.  240.)  

Where  more  than  two  folioe  in  one  place  were  introduced  by  amendment 
into  a  bill,  it  had  to  be  reprinted. 


In  re  PEARSON'S  EXECUTORS.  i862. 

Bee.  20. 
(3  D.  M.  &  G.  241—253.)  jgg3 

[Obsolete  law  as  to  the  liability  of  members  of  the  committee  of  a  provisionally       Jan.  15. 
registered  Railway  Company  under  the  old  Winding-up  Acts.]  


In  re  MOWATT  and  ELLIOTT.  isss. 

(3  D.  M.  &  G.  254-271.)  '^'^Febh^^' 

[Obsolete  law  as  to  the  liability  of  contributories  in  the  winding  up  of  a 
prtmnonally  registered  Railway  Company  under  the  old  Winding-up  Acts.] 
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1853. 
Jan.  12. 

Stuart, 
V.-C. 

On  Appeal. 
Kkioht 

BRUOifi, 

Turn  KB, 
L.JJ. 

[272] 


[273] 


In  re  KEENE'S  EXECUTORS. 

(3  D.  M.  &  G.  272—283.) 

Where  a  shareholder  bequeathed  his  shares,  and  the  executor  assented  to 
the  bequest,  and  the  secretary  placed  the  name  of  the  legatee  and  her  hus- 
band opposite  the  shares  in  the  books  of  the  Company,  but  the  provisionB  of 
the  deed  of  settlement  had  not  been  complied  with  as  to  the  transfer  of  the 
shares,  nor  was  it  shown  that  all  the  shareholders  of  the  Company  had 
concurred  in  dispensing  with  such  compliance :  Held,  that  the  executor 
was  the  proper  person  to  be  placed  on  the  list  of  contiibutories  under  the 
Winding-up  Acts,  1848  and  1849. 

This  was  an  appeal  of  the  official  manager  of  the  Vale  of  Neath 
and  South  Wales  Brewery  Company  from  the  decision  of  Vice- 
Ghancellor  Stuabt  reversing  the  decision  of  the  Master,  and  directing 
the  name  of  the  respondent,  Samuel  Thomas  Wood,  to  be  placed 
upon  the  list  of  contributories  as  executor  of  Lydia  Eeene,  only  in 
respect  of  losses  occurring  up  to  the  time  of  her  death. 

The  testatrix  was  at  the  time  of  her  death  proprietress  of  five 
shares  in  the  Vale  of  Neath  Brewery  Company.  By  her  will,  dated 
in  July,  1842,  she  gave  and  bequeathed  unto  her  sister,  Mary  Gadby 
Eeene,  her  household  furniture,  books,  clothes,  her  shares  in  the 
Vale  of  Neath  Brewery  Company,  and  all  other  the  residue  of  her 
personal  estate.  She  appointed  her  brother,  William  Eeene,  and  the 
respondent  Wood  her  executors,  both  of  whom  proved  the  will.  ♦  ♦  * 

By  the  88th  clause  of  the  deed  it  was  provided  that  husbands  of 
female  proprietors,  executors,  administrators,  or  legatees  might, 
with  the  approbation  of  the  directors,  to  be  manifested  as  in  the 
deed  mentioned,  but  not  otherwise,  be  admitted  and  become  pro- 
prietors of  the  Company  in  respect  of  the  shares  which  belonged  to 
or  were  claimed  by  them  as  such  ;  but  if  they  did  not  obtain  the 
approbation  of  the  directors  to  be  admitted  proprietors,  they  should 
within  six  months  after  becoming  entitled  to  such  shares,  sell  and 
dispose  of  the  same,  and  on  their  refusal  or  neglect  so  to  do,  should 
forfeit  the  said  shares  for  the  benefit  of  the  other  proprietors  of  the 
Company.  And  that  every  purchaser  or  transferee  of  a  share  or 
shares,  and  every  husband,  administrator,  and  legatee  who  should 
have  obtained  the  approbation  of  the  directors  to  be  admitted  a 
proprietor  in  respect  of  the  shares  belonging  or  claimed  by  him  or 
her  respectively  as  such,  should,  unless  already  a  proprietor  in 
respect  of  some  other  share  or  shares,  execute  the  deed  of  settle- 
ment, or  some  deed  of  accession  thereto  binding  himself  or  herself 
to  conform  to,  observe,  and  abide  by  all  stipulations,  regulations, 
and  provisions  for  the  time  being,  affecting,  or  intending  to  affect, 
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the  proprietors  of  shares  in  the  capital  and  property  of  the  Com-        in  xe 
pany,  and  until  he  should  do  so,  should  not  become  a  proprietor  of    exrodtobs. 
the  Company. 

The  4l8t  clause  provided  (among  other  things)  that  the  appro- 
bation of  the  directors  should  be  manifested  by  entries  or  memoran- 
dums to  that  effect  in  the  share  register  book,  under  the  signature 
of  two  of  the  directors  for  the  time  being. 

The  44th  clause  provided  that  whenever  any  share  or  shares  in  [  274  ] 
the  capital  of  the  Company  should  become  actually  forfeited,  or 
should  be  duly  and  effectually  vested  in  any  new  proprietor,  and 
such  entry  or  alteration  in  regard  to  such  share  or  shares  should 
have  been  made  in  the  share  register  book  as  thereinbefore 
required ;  then,  and  not  before,  the  responsibility  of  the  previous 
owner  as  a  proprietor  in  the  Company  with  respect  to  the  same 
share  or  shares,  should,  from  and  after  the  completion  of  such  entry 
and  certificate  granted  as  aforesaid,  and  the  payment  of  all  instal. 
ments  on  such  shares  previously  called  for,  cease  and  determine  as 
to  the  same  share  or  shares. 

The  testatrix  had  not  executed  the  above  deed  of  settlement,  but 
on  the  purchase  of  her  shares  she  had  executed  a  deed  dated  the 
14th  December,  1841,  being  the  instrument  of  the  transfer  of  the 
five  shares  to  her,  and  thereby  covenanted  for  herself,  her  heirs, 
executors,  and  administrators,  that  she,  her  executors,  adminis- 
trators, and  assigns,  would  in  all  respects,  whilst  she  should  con- 
tinue a  holder  of  any  shares  of  the  Company,  well  and  truly 
observe,  perform,  and  fulfil,  and  keep  all  the  covenants,  articles 
stipulations,  and  agreements,  which  were  or  ought  to  be  observed, 
performed,  fulfilled,  and  kept  by  her,  her  executors,  and  adminis- 
trators respectively,  in  respect  thereof,  or  in  relation  to  such  shares 
for  the  time  being  remaining  in  her  name  in  the  books  of  the 
Company,  according  to  the  true  intent  and  meaning  of  the  same 
covenants,  articles,  stipulations,  and  agreements. 

The  testatrix  died  on  the  8th  of  July,  1842,  and  in  November, 
1842,  the  legatee  married  Mr.  Kluht. 

In  August,  1842,  Mr.  W.  Keene,  the  acting  executor,  *who  had  L  •2*5  ] 
shares  of  his  own  in  the  Company,  and  who  had  acted  as  agent  of 
Miss  M.  C.  Eeene  with  reference  to  other  shares  held  by  her  in  her 
o?m  right  in  the  Company,  wrote  to  the  secretary  of  the  Company 
the  following  letter  with  reference  to  a  dividend  declared  shortly 
after  the  death  of  the  testatrix  :  "  Troubridoe,  August  13,  1842. — 
Dear  Sir, — I  duly  received  the  notice  from  the  directors  respecting 
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In  re^  the  dividend  to  be  paid  on  the  Ist  of  September,  and  beg  to  inform 
ExBouTOBs.  yon  that  my  sister,  Miss  M.  G.  Eeene,  is  and  will  be  at  my  house, 
so  that  she  will  thank  you  to  forward  her  dividend  here.  I  have 
also  to  request  that  you  will  send  the  amount  due  to  Miss  Lydia 
Eeene,  deceased,  to  me,  as  the  executor  under  her  will,  to  which  I 
have  just  administered.  Her  shares  will  shortly  have  to  be  trans- 
ferred to  my  sister,  M.  C.  Keene.*'  After  the  marriage  of  his  sister, 
Mr.  Keene  wrote  the  following  letter  to  the  secretary :  "  Tboubribgb, 
January  27,  1848. — ^Deau  Sir, — I  beg  to  inform  you  that  my  sister 
(in  your  books  Miss  Mary  Cadby  Keene)  is  now  Mrs.  Kluht ;  her 
address  is,  however,  the  same  as  before :  Wall  Cottage,  Twickenham. 
Her  shares,  as  well  as  those  of  my  deceased  sister,  Lydia,  will  be 
transferred,  I  believe,  when  the  legacy  duty  is  paid,  to  Mrs.  Eluht's 
husband,  the  Rev.  H.  B.  Kluht,  of  which  I  will  forward  positive 
instructions  as  soon  as  I  have  paid  the  duty  at  Somerset  House." 

The  secretary  of  the  Company,  upon  receiving  this  letter,  wrote 
in  pencil,  against  the  entry  relating  to  the  shares  in  the  share 
register  book  of  the  Company,  the  name  of  **  Kluht " ;  and  subse- 
quent circulars  respecting  the  shares  were  sent  to  Mr.  Kluht.  A 
dividend,  however,  afterwards  declared  upon  the  shares,  was  paid 
in  May,  1848,  to  Mr.  Keene. 
[  •276  ]  In  April,  1844,  a  resolution  was  passed  at  a  meeting  ♦of  the 

shareholders,  that  advances  upon  loan  notes  of  the  Company  should 
be  made  by  the  shareholders  in  proportion  to  their  interest  in  the 
concern.  The  facts  respecting  this  call  are  stated  in  Morgan's  case  (i). 
Mr.  Keene,  the  executor,  gave  his  acceptance  to  the  Company  for 
4002.  to  meet  this  call,  being  880^.  for  an  advance  of  51.  per  share 
in  respect  of  shares  held  by  himself,  and  701.  in  respect  of  the 
shares  of  Mr.  and  Mrs.  Kluht,  in  which  were  included  the  above 
five  shares.  Mr.  Keene  on  that  occasion  wrote  to  the  secretary  as 
follows:  "Dear  Sir, — I  have  inclosed  you  my  acceptance  as 
suggested  for  4001. ;  but  in  doing  so,  I  do  not  hold  myself  respon- 
sible for  the  amount  of  Mr.  Kluht's  advances,  although  aware  he  is 
not  able  to  pay  it  himself.  I  send  you,  however,  the  acceptance  to 
the  joint  amount,  rather  than  occasion  you  any  inconvenience."  The 
bill  was  afterwards  renewed,  and  ultimately  returned  to  Mr.  Keene, 
on  payment  of  330Z.  only  in  respect  of  his  own  shares.  The  balance 
of  701.  was  never  paid.  Mr.  Keene  having  died,  the  Master  placed 
Mr.  Wood,  the  surviving  executor,  on  the  list  of  contributories, 
without  qualification  in  respect  of  the  above  five  shares.    The  Vicb- 

(1)  84  R.  R.  60  (1  Mac.  &  G.  226). 
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Chancellor,  however,  upon  an  appeal  from  the  Master's  decision,        in  re 
directed  that  the  name  of  Mr.  Wood  should  only  remain  on  the  list   b^kutoL. 
as  liable  up  to  the  death  of  the  testatrix. 

Mr.  RuiseU  and  Mr.  T.  H.  Terrell  in  support  of  the  appeal : 

There  is  not  sufficient  in  this  case  to  show  either  an  assent  to  the 
legacy,  or  an  approval  by  the  Company  of  Mr.  and  Mrs.  Eluht,  or 
either  of  them,  as  proprietors  or  ♦proprietor  of  the  shares,  or  of  any       [  •277  ] 
discharge  by  the  Company  of  the  estate  of  the  testatrix. 

(They  cited  Morgan's  case  (i),  Ex  parte  Oouthwaite{2)^  CroifieUCs 
case  (3).) 

Mr.  Bacon  and  Mr.  Roxburgh  for  the  respondent : 

The  executor's  assent  is  sufficiently  proved  by  the  letters  of  the 
13th  of  August,  1842,  and  27th  of  January,  1848,  and  the  Company 
must  be  bound  by  entries  in  their  books ;  the  entry  by  the  secretary 
of  Mr.  Eluht's  name  in  the  ledger,  at  all  events  released  the 
testatrix's  estate  from  losses  accruing  after  her  death. 

Mr.  Russell,  in  reply. 

The  Lord  Justice  Knight  Bruce  : 

Prima  facie  the  estate  of  Miss  Lydia  Keene,  who  was  a  proprietor 
of  five  shares  in  this  Company  at  tbe  time  of  her  death  continues 
liable  in  respect  of  those  five  shares.  It  is  upon  those  who  assert 
that  that  liability  has  ceased,  to  prove  it.  It  is  said  that  the 
liability  has  ceased  under  the  88th  and  44th  sections  or  clauses  of 
the  deed,  inasmuch  as  Miss  Lydia  Keene  made  a  will  by  which 
either  as  part  of  her  residue  or  specifically,  she  bequeathed  the 
shares  in  question  to  her  sister.  Her  sister  married  a  gentleman 
named  Kluht  after  the  testatrix's  death,  and  it  is  said  that  the 
executors  or  one  of  them  assented  to  the  bequest,  whether  specific  or 
residuary,  and  that  the  legatee  or  her  husband  was  approved  by  the 
directors  in  a  sufficient  and  binding  ^manner  as  a  proprietor,  or  [  *278  ] 
that  they  were  both  so  approved  as  proprietors,  in  respect  of  these 
shares  from  the  death  of  the  testatrix,  in  which  case  it  is  assumed, 
and  probably  with  correctness,  upon  the  deed,  that  the  Uability  of 
the  estate  would  cease.  It  is  denied  on  the  part  of  the  official 
manager,  that  there  was  assent  to  the  bequest. 

It  is  denied^  also  on  his  part  that  Mr.  and  Mrs.  Kluht  were 

(1)  84  E.  R.  50  (1  Mac.  &  G.  22d).  (3)  95  E.  R.  43  (2  D.  M.  &  O.  128). 

(2)  87  B.  B.  63  (3  Mac.  &  G.  187). 
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Inre^  approved,  or  that  either  of  them  was  approved  as  proprietors,  or 
EZB0UTOR8.  fts  a  proprietor  of  these  shares  in  succession  to  the  testatrix, 
and  that  consequently  a  case  of  discharge  of  the  estate  has  not 
arisen. 

Now  the  88th  clause  (i)  provides  that  legatees  may,  with  the 
approbation  of  the  directors  to  be  manifested  as  aftermentioned  but 
not  otherwise,  be  admitted,  and  become  proprietors  of  the  Company 
in  respect  of  shares,  and  the  41st  clause  provides — (His  Lordship 
read  it  (2) ).  It  is  plain  and  undisputed  here  that  the  things  required 
to  be  done  were  not  done,  and  that  therefore  if  the  letter  of  the 
deed  is  to  prevail,  the  responsibiUty  has  not  ceased,  and  the  Master's 
conclusion  was  the  correct  conclusion.  But  it  is  said  that  although 
the  very  things  prescribed  by  the  deed  were  not  done,  that  was  done 
which  ought  to  be  taken  as  equivalent,  inasmuch  as  (it  is  also  said 
that)  the  manner  of  proceeding  in  the  administration  of  the  affairs  of 
this  Company  was  so  loose,  and  departed  so  materially  or  so  much 
from  the  language  of  the  deed,  that  that  course  of  proceeding 
ought  to  be  taken  as  one  adopted  by  the  Company,  in  substitution 
for  the  course  required  by  the  deed,  and  that  therefore  what  was  done 
was  sufficient. 

Unquestionably,  in  ordinary  partnerships,  any  clause  of  the  deed, 
[  »279  ]  however  strict  or  precise,  may  in  practice  *be  departed  from  or 
waived.  In  a  partnership,  for  instance,  of  two,  or  three,  or  four, 
where  they  alone  are  interested  in  the  stipulations  into  which  they 
have  entered,  as  they  were  the  persons  who  created  the  obligation, 
and  are  the  only  persons  whom  the  obligation  concerns,  they  are  at 
liberty  to  depart  from  it,  and  it  has  often  happened  that  on  dis- 
solutions and  the  winding-up  of  partnerships,  the  arrangements 
made  have  proceeded  on  a  basis  very  different  from  that  which  the 
deed  provided,  the  evidence  being  plain  of  a  departure  agreed  to 
between  those  concerned  in  the  matter,  who  are  competent  to  agree 
to  that  departure.  The  same  course,  attended  with  the  same  results, 
is  not  absolutely  impossible  in  the  case  of  one  of  those  extended 
partnerships  called  joint-stock  companies,  in  which  it  being  im- 
possible for  every  partner  usefully,  or  with  propriety,  to  interfere 
directly  or  personally  in  the  management  of  the  business,  its  affairs 
are  delegated  to  a  chosen  body,  whether  called  a  committee,  or 
directors,  or  by  any  other  name,  acting  as  agents  for  the  whole. 
But  there  is  obviously  much  more  difficulty  in  acting  on  the  rule 
which  I  have  just  mentioned,  in  such  a  case  ;  because  pnmd  facie, 
(1)  See  ante,  p.  132.  (2)  See  ante,  p.  133. 
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the  duty  of  an  agent  is  to  obey  and  follow  his  instructions.  Directors  in  te 
and  committeeB  are  not  appointed  to  depart  from  the  deed  of  con-  exbcutobs. 
stitution.  They  are  appointed  to  carry  it  into  effect.  It  is  obvioas, 
therefore,  to  repeat  what  I  just  now  said,  that  though  such  a  result 
in  the  case  of  a  joint-stock  company  is  not  impossible,  it  is  one 
much  more  difficult  to  be  arrived  at,  and,  in  point  of  fact,  much 
more  rarely  arrived  at. 

In  the  present  instance,  upon  the  best  attention  that  I  have  been 
able  to  give  to  the  evidence,  (I  have  heard,  and  I  think  I  have  under- 
stood the  whole  of  it,)  the  case  appears  to  me  to  fail  on  two  essential 
grounds.  *In  the  first  place,  how  is  it  shown  that  the  body  at  large  [  *280  ] 
to  be  affected  by  proceedings  of  the  present  description  did  assent  to 
a  departure  by  the  directors  from  this  very  rational  provision  in  the 
deed,  as  to  the  manner  of  exhibiting  the  assent  of  the  directors  to 
the  introduction  of  a  new  proprietor  ?  The  evidence  appears  to  me 
wholly  insufficient  to  authorize  the  arrival  at  such  a  conclusion.  If, 
indeed,  it  had  been  shown  that  the  body  at  large  had  so  acted  as  to 
have  made  the  directors  their  agents  for  such  a  purpose,  probably 
they  would  have  to  abide  the  consequence ;  but,  as  I  have  already 
said,  the  evidence  appears  to  me  far,  very  far,  short  of  warranting 
such  a  conclusion. 

The  observations  that  I  have  just  made  suppose  that  the  directors 
themselves  have  concurred  in  the  approval,  and  the  admittance  of 
the  husband  or  the  wife,  or  both,  in  respect  of  the  five  shares  held 
by  the  testatrix.  But  even  that  does  not  appear  to  me  shown. 
There  is  nothing  in  evidence,  as  the  evidence  strikes  my  mind, 
except  the  acts  sufficiently  loose  in  themselves  of  a  gentleman  acting 
as  secretary  of  the  Compauy,  and  we  do  not  find  any  proof  associating 
the  directors  with  him  in  those  acts  which  are  of  importance  in  the 
case. 

I  am  of  opinion,  therefore,  that  the  proprietors  at  large  in  this 
Company  have  a  right  to  say  that  not  only  in  form,  but  in  substance 
also,  those  acts  were  not  done  by  which  alone  the  responsibility  of 
the  estate  of  the  testatrix  could  be  made  to  cease.  That  conclusion 
is  supported  by  the  remark,  that  no  one  can  tell  what  manner  of 
proprietorship  it  was  that  was  accepted  or  approved,  if  any  was 
accepted  or  approved,  in  lieu  of  the  estate  of  the  testatrix.  Whether 
it  was  Mr.  Eluht  alone,  or  Mr.  and  Mrs.  Eluht  together,  nowhere 
appears  *as  I  understand  the  materials  before  the  Court.  It  was,  [  *28i  ] 
however,  essential  to  show  which  of  these  things  was  intended  to 
be  done  and  was  done. 
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In  re  For  these  reasons  my  impression  is  the  same  as  the  Master's 

ExBouToL.    upon  this  case. 

The  Lord  Justice  Turner: 

I  concur  in  the  opinion  that  has  been  expressed  by  my  learned 
brother  in  this  case.  The  deed  of  this  Company  provides  for  the 
shares  of  legatees  becoming  vested  in  them  under  particular  condi- 
tions and  qualifications,  and  though  there  may  be  a  course  of 
conduct  on  the  part  of  directors  which  (supposing  there  is  sufficient 
to  raise  the  inference  that  all  the  shareholders  in  the  Company  have 
concurred),  may  dispense  with  the  particular  requisites  of  transfer 
required  by  a  deed  of  settlement,  it  is  I  think  beyond  doubt,  that 
here  the  approbation  of  the  directors  of  the  Company  being  required 
by  the  deed  to  vest  the  shares  in  the  legatee,  such  an  approbation 
on  their  part  must  be  shown  for  the  purpose  of  discharging  the 
testatrix's  estate  from  liability.  It  is  argued  that  there  has  been 
substantial  approbation  on  the  part  of  the  directors  of  this  Company 
of  the  vesting  of  those  shares  in  the  legatee,  and  this  argument 
rests,  as  I  understand,  on  two  grounds. 

First,  it  is  said  that  letters  were  written  by  the  executor  to  the 
directors,  or  to  the  secretary  of  the  Company,  in  one  of  which  the 
executor  expressed  himself  to  the  effect,  that  the  shares  of  the  legatee 
would  have  to  be  transferred  to  her ;  and  in  another  of  which, 
dated  7th  January,  1848,  it  is  said  that  the  shares  of  that  legatee 
would  have  to  be  transferred  to  her  husband,  Mr.  Eluht,  and  that 
these  letters  are  stated  by  the  secretary  of  the  Company  in  his 
[  •282  ]  affidavit  to  have  been  *followed  by  an  entry  made  by  him  in  the 
books  of  the  Company  in  pencil  writing  under  the  account  of  the 
shares  in  which  this  lady's  name  appeared  before  her  marriage, 
the  name  of  Eluht.  Now  whatever  consideration  might  be  due  to 
this  act  of  the  secretary  if  it  stood  alone,  there  is  evidence  before 
us  showing  that  at  a  subsequent  period  in  the  month  of  May,  1843, 
the  dividends  of  those  shares  were  nevertheless  and  notwithstanding 
the  entry  of  the  name  of  Kluht,  paid  to  Eeene  the  executor,  and  not 
to  Kluht,  the  person  to  whom  it  is  supposed  the  transfer  had  been 
made  with  the  consent  of  the  directors. 

Secondly,  it  is  said  that  subsequently  to  1843,  and  in  1844,  a 
transaction  of  this  nature  took  place :  it  became  necessary  for  the 
shareholders  of  this  Company  each  to  advance  51.  on  account  of 
their  respective  shares  for  the  purpose  of  assisting  the  Company, 
and  a  bill  was  drawn  by  somebody  on  the  part  of  the  Company  and 
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accepted  by  Mr.  Eeene  for  a  sum  of  4kO0L  in  respect  of  a  contribu- 
tion of  51.  per  share,  400L  being  the  amount  of  contribution  of  61. 
a  share  on  the  shares  held  by  Mr.  Keene  himself,  and  also  in  respect 
of  the  fourteen  shares  vested  in  Mr.  Eeene  as  executor.  That  bill, 
it  appears,  became  due  and  was  not  paid,  and  ultimately  Mr.  Eeene 
paid  in  a  sum  of  8802.  only,  the  amount  of  contribution  of  51.  per 
share  on  his  own  shares.  But  it  has  been  already  held  in  Mr.  Eluht's 
case,  that  the  circumstances  connected  with  that  bill  did  not  make 
Mr.  Eluht  liable  as  husband  of  Mrs.  Eluht  in  respect  of  the  shares 
which  she  held  originally  in  her  own  right,  and  if  it  did  not  make 
him  liable  as  husband  in  respect  of  those  shares,  I  do  not  see  how  it 
can  make  him  liable  as  husband  in  respect  of  those  of  which  she  was 
legatee,  and  much  less  do  I  see  how  it  could  make  Mrs.  Eluht  liable  in 
any  way  in  respect  of  those  shares ;  and  as  it  *did  not  make  Mr.  Eluht 
liable  as  husband,  and  did  not  make  Mrs.  Eluht  liable  as  wife,  the 
consequence  was  that  there  was]  no  shareholder  who  could  be  liable 
except  the  executor  of  the  testator,  and  I  cannot  conceive  that  the 
estate  can  be  discharged  except  by  the  effectual  substitution  of  some 
shareholder. 

The  Yicb-Chancbllor  appears  to  have  founded  his  judgment  on 
the  fact  of  assent  of  the  executor.  This,  however,  is  not  a  case  of 
specific  bequest ;  and  even  assuming  it  to  be  capable  of  passing  by 
assent,  it  is  necessary  here  not  merely  that  there  should  be  assent 
on  the  part  of  the  executor,  but  also  approval  on  the  part  of  the 
directors.  In  my  opinion  the  respondents  have  failed  to  establish 
a  case  of  approval  on  the  part  of  the  directors. 

The  order  will  be  that  the  official  manager  shall  take  his  costs 
out  of  the  estate,  and  that  there  shall  be  no  costs  on  the  other  side. 


In  re 

KlUSNE'S 
EXBOUTOBS. 
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EGBERTS   V.   BERRY  (1). 

(3  D.  M.  &  G.  284—292;  8.  0.  22  L.  J.  Ch.  398 ;  20  L.  T.  0.  S.  215.) 

ConditioDB  of  sale  stated  that  an  abstract  of  title  would  be  furnished 
witlun  seven  days  from  the  day  of  sale,  on  the  application  of  the  purchaser 
for  the  same,  and  provided  that  all  objections  should  be  taken  within  eight 
days  of  such  delivery  or  be  considered  as  waived.  The  purchaser's  solicitor 
called  for  the  abstract  two  days  after  the  sale,  but  owing  to  the  estate  being 
in  mortgage,  and  the  mortgagee  being  abroad,  the  abstract  was  not  delivered 
till  thirteen  days  after  the  sale.    The  purchaser  brought  an  action  for  the 
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(1)  TUley  V.  Th<m<u  (1867)  L.  E.  3  Ch.  «1,  16  W.  B.  166. 
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RoBKBTS  deposit    The  yendor  filed  a  bill  for  specific  performance  and  an  iDJonctioii : 

«.  Held,  on  demurrer,  that  the  time  of  the  delivery  of  the  abstract  was  not  of 

Bbbrt.  ^0  essence  of  the  contract,  the  importance  of  stipulations  as  to  time  being 

differently  regarded  in  courts  of  law  and  equity. 

This  was  an  appeal  from  the  decision  of  the  Mastbb  of  the 
Rolls,  overruling  a  demurrer  to  a  bill  for  specific  performance  of 
an  agreement  for  the  sale  of  certain  freehold  ground-rents  of 
48/.  0«.  6d.  per  annum  ;  which  constituted  part  of  the  copartnership 
property  of  the  plaintiffs.  The  following  was  the  substance  of  the 
statements  of  the  bill. 

On  the  22nd  of  July,  1852,  the  plaintiffs  put  up  the  ground-rente 
for  sale  by  public  auction,  together  with  other  ground-rents,  and  cer- 
tain cottage  residences,  according  to  certain  printed  particulars  and 
conditions  of  sale,  in  three  lots ;  and  the  freehold  ground-rents  were 
comprised  in  Lot  1  of  the  printed  particulars,  and  were  described  as 
follows:  Lot  1.  Freehold  ground-rents  of  43i.  0».  6rf.  per  annum, 
arising  from  nine  houses,  Nos.  1  to  9,  Upper  Mary  Street,  Bromley, 
in  the  county  of  Middlesex ;  Nos.  1,  2,  and  8,  let  on  leases,  which 
expire  at  Midsummer,  1925  ;  and  Nos.  4  to  9  on  lease,  which  expires 
November  1st,  1891,  as  under;  No.  1,  at  21.  18«.  6d.  per  annum  ; 
Nos.  2  and  8,  at  51.  Is.  Od.  per  annum  ;  and  Nos.  4  and  9, 85Z.  Os.  Od. 
per  annum  ;  rack  rental  value  about  1852.  08.  Od.  per  annum. 

The  third  condition  of  sale  was  as  follows  :  '*  The  purchaser  shall, 
[  *285  ]  immediately  after  the  sale,  pay  into  the  ^hands  of  the  auctioneers  a 
deposit  of  20/.  per  cent.,  in  part  of  his  or  her  purchase-money,  and 
sign  an  agreement  for  payment  of  the  remainder  to  the  vendor,  on 
or  before  the  8th  August  next,  at  which  time  the  purchase  is  to 
be  completed ;  but  if  such  purchase  is  not  completed  on  the  said 
8th  August,  the  purchaser  thereof,  from  whatever  cause  the  delay 
shall  arise,  or  be  occasioned,  shall  pay  interest  on  the  remainder  of 
his  purchase-money,  at  the  rate  of  52.  per  cent.,  per  annum,  from 
that  day  until  the  day  of  completing  his  or  her  purchase,  without 
prejudice  to  the  right  reserved  to  the  vendor  by  the  last  condition. 
The  purchaser  will  be  entitled  to  receive  the  rents  as  from  the  day 
of  completing  the  purchase,  or  possession  as  the  case  may  be.'* 

The  fourth  condition  was  as  follows  :  **  In  order  to  save  expense, 
within  seven  days  from  the  day  of  the  sale  the  vendor  shall,  at  his 
own  expense,  on  appUcation  of  the  same,  make  and  deliver  to  the 
purchaser  or  his  solicitor  an  abstract  of  title,  commencing  with  a  con. 
veyance  to  the  vendors,  and  on  completion  of  the  purchase,  title 
deeds  of  earlier  date  will  be  handed  over  to  the  purchasers,  and  no 
earlier  title  shall  be  required,  and  the  purchaser  shall  make  his  or 
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her  objections,  or  requisitions  (if  any),  in  regard  to  the  title,  and  RoBKHTii 
cause  the  same  to  be  delivered  at  the  office  of  the  vendor's  solicitor  bbkrt. 
within  eight  days  from  the  receipt  of  his  or  her  abstract ;  and  all 
objections  or  requisitions  which  shall  not  be  made  within  the  time 
above  specified  shall  be  taken  to  be  waived,  and  shall  not,  under 
any  circumstances,  be  capable  of  being  afterwards  made  or  adduced; 
but  in  case  any  requisition  or  objection  shall  be  so  delivered,  or 
made,  and  be  such  that  the  vendor's  solicitor  should  consider  it 
advisable  to  abandon  the  contract,  the  vendor  shall,  on  returning 
or  tendering  to  the  purchaser  his  or  *her  deposit-money,  be  at  [  #286  ] 
liberty  to  rescind  the  contract  altogether,  by  a  note  in  writing, 
under  his  or  her  hand,  without  any  further  claim  on  the  part  of 
the  purchaser  for  interest,  costs,  expenses,  or  otherwise.  Lots  1, 
and  2,  are  comprised  in  one  conveyance,  the  largest  purchaser  in 
amount  will  be  entitled  to  the  custody  thereof,  who  will  covenant 
with  the  other  purchasers  in  the  usual  way  for  the  production  ;  and 
as  to  Lot  8  being  part  of  a  larger  estate,  the  whole  thereof  being 
comprised  in  one  conveyance,  the  purchaser  shall  have  a  convey- 
ance from  the  vendor,  with  the  usual  covenant,  to  produce  the  said 
conveyance,  and  any  other  document  that  may  relate  to  this  and 
other  portions  of  the  estate.  Lots  1  and  2  are  sold,  subject  to  a 
rent  charge,  riding  over  this  and  other  properly,  of  very  considerable 
value ;  no  objection  shall  be  taken  on  this  account,  and  no  compensa- 
tion shall  be  made,  and  no  evidence  required,  on  what  property  the 
said  rent  charge  is  made." 

The  defendant  attended  the  sale,  and  was  the  highest  bidder  for 
Lot  1,  and  he  was  declared  and  became  the  purchaser  of  the  free- 
hold ground  rents  comprised  in  Lot  1  for  the  sum  of  8002.,  and  paid 
to  the  plaintiffs  his  deposit  of  1602.  on  the  purchase-money,  and 
signed  an  agreement,  bearing  date  the  22nd  of  July,  1852,  for  the 
purchase  of  the  ground  rents  and  for  the  payment  of  the  remainder 
of  the  purchase-money,  according  to  the  third  condition. 

The  2nd  and  8rd  lots  were  not  sold  at  the  auction,  and  some 
negotiation  took  place  between  the  defendant  and  the  plaintiffs 
relative  to  the  purchase  of  Lot  2,  which  however  went  off.  Pending 
such  negotiation,  Mr.  Farnell,  the  solicitor  of  the  defendant,  by 
letter,  dated  the  24th  of  July,  1852,  called  upon  the  plaintiffs  to 
send  to  *him  an  abstract  of  the  title  of  the  freehold  ground  rents,  ^  *^^^  ^ 
with  a  copy  of  the  contract. 

The  title  deeds  were  in  the  possession  of  a  mortgagee,  and  the 
plaintiffs  immediately  applied  to  the  solicitors  of  such  mortgagee 
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JioBEBTs  and  requested  them  to  furnish  the  abstract  of  title  to  Mr.  Farnell, 
Bbbbt.  but  owing  to  the  absence  of  the  mortgagee  on  the  Continent,  the 
abstract  could  not  be  at  once  furnished. 

On  the  8rd  of  August,  1852,  Messrs.  Finch  and  Shepheard,  the 
solicitors  of  the  mortgagee  and  of  the  plaintiffs,  sent  an  abstract  to 
Mr.  Farnell,  with  a  copy  of  the  contract,  and  a  letter  from  Messrs. 
Finch  and  Shepheard  to  Mr.  Farnell,  dated  the  2nd  of  August,  1852, 
stating  that  the  abstract  could  be  examined  with  the  deeds  at  any 
time  Mr.  Farnell  might  appoint. 

Mr.  Farnell  received  the  abstract,  letter,  and  copy  of  contract 
some  time  in  the  course  of  the  day  of  the  8rd  of  August,  1852. 

Shortly  afterwards  the  plaintiffs  received  from  Mr.  Farnell  a 
letter,  dated  the  8rd  of  August,  1852,  which  (so  far  as  material) 
was  as  follows :  *'  Not  having  received  the  abstract  of  title  to  the 
lot  purchased  by  Mr.  Berry,  agreeably  to  the  conditions,  I  presume 
there  is  some  difficulty  regarding  the  title.  I  will  therefore  thank 
you  to  return  me  the  deposit  of  1601.  paid  by  my  client,  and  I  do 
hereby  rescind  the  contract  on  his  behalf." 

On  the  5th  of  August,  Messrs.  Finch  and  Shepheard  received  a 
letter  from  Mr.  Farnell,  dated  August,  1852,  but  without  specifying 
any  precise  day,  which,  so  far  as  is  material,  was  as  follows :  ''  I 
[  •288  ]  beg  to  acknowledge  the  ♦receipt  to-day  of  abstract  of  title  to  free- 
hold premises  at  Bromley,  Middlesex,  purchased  by  my  client, 
Mr.  John  Robert  Berry,  at  auction,  on  the  22nd  July  last,  and  to 
refer  you  to  my  letter  of  yesterday,  addressed  to  the  auctioneers, 
Messrs.  Roberts  and  Roby,  rescinding  the  contract  on  the  part  of 
Mr.  Berry,  for  the  reason  therein  stated.  The  abstract  shall  be 
returned  as  you  may  direct." 

The  defendant  refused  to  perform  the  agreement,  and  had 
commenced  an  action  for  the  recovery  of  the  1601. 

The  prayer  was  for  specific  performance  of  the  contract,  and  an 
injunction  to  restrain  further  proceedings  in  the  action. 

Mr.  Roundell  Palmer  and  Mr.  J,  H.  Palmer^  in  support  of  the 

appeal : 

The  case  falls  within  a  recent  decision  of  the  present  Lord 

Chancellor  when  a  Vice-Chancellor,  Parkin  v.  Thorold  (1),  where 

his  Lordship  had  held  that  there  was  no  difference  between  the 

construction  which  was  to  be  put  upon  agreements  in  courts  of 

(1)  On  an  interlocutory  application,  ruled  at  the  hearing  by  Boxillt, 
2  Sim.  N.  S.  1 ;  see  89  K.  R.  196,  but  M.R.  96  R.  R.  32  (16  Beav.  59).— 
that   decision  was   practically  over-      O.  A.  S. 
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equity  and  courts  of  law,  and  that  in  both  the  parties  are  held      Robkhts 
bound  by  contract  according  to  its  terms,  including  that  respecting       bbut. 
the  time  of  its  performance,  unless  there  was  any  circumstance 
rendering  it  inequitable  to  enforce  the  term  as  to  time  on  the  ground 
of  waiver  or  otherwise. 

(The  Lord  Justice  Enioht  Brucb  :  Was  the  case  of  Lennon  v. 
Napper  (i),  before  Lord  Bedesdale,  cited  in  this  case  or  in  Parkin  v. 
Thorold  /) 

It  does  not  appear  to  have  been. 

(The  Lord  Justice  Knioht  Bruce  :  "^In  that  case  Lord  Bedesdale,  [  *289  ] 
who  was  a  considerable  master  of  equity  jurisprudence,  thus  states 
the  law  upon  this  subject  with  perspicuity  and  precision:  "The 
Courts,  in  all  cases  of  contracts  for  estates  in  land,  have  been  in 
the  habit  of  relieving,  where  the  party  from  his  own  neglect  had 
suffered  a  lapse  of  time,  and  from  that,  or  other  circumstances, 
could  not  maintain  an  action  to  recover  damages  at  law,  and  even 
where  nothing  exists  to  prevent  his  suing  at  law,  so  many  things 
are  necessary  to  enable  him  to  recover  at  law,  that  the  formalities 
alone  render  it  very  inconvenient  and  hazardous  so  to  proceed : 
nor  could,  in  many  cases,  the  legal  remedy  be  adequate  to  the 
demands  of  justice.  Courts  of  equity  have  therefore  enforced  con- 
tracts specifically,  where  no  action  for  damages  could  be  main- 
tained ;  for  at  law  the  party  plaintiff  must  have  strictly  performed 
his  part,  and  the  inconvenience  of  insisting  upon  that,  in  all  cases, 
was  sufficient  to  require  the  interference  of  courts  of  equity.  They 
dispense  with  that  which  would  make  compliance  with  what  the 
law  requires  oppressive;  and  in  various  cases  of  such  contracts, 
they  are  in  the  constant  habit  of  relieving  the  man  who  has  acted 
fairly,  though  n^ligently.  Thus  in  the  case  of  an  estate  sold  by 
auction,  there  is  a  condition  to  forfeit  the  deposit  if  the  purchase 
be  not  completed  within  a  certain  time ;  yet  the  Court  is  in  the 
constant  habit  of  relieving  against  the  lapse  of  time :  and  so  in  the 
case  of  mortgages,  and  in  many  instances,  relief  is  given  against 
mere  lapse  of  time  where  lapse  of  time  is  not  essential  to  the 
substance  of  the  contract."  His  Lordship  also  referred  to  Seton  v. 
Slade  (2).) 

We  submit  that  the  observation  of  Lord  Granworth,  that  there 
ought  not  to  be  two  different  constructions  of  the  same  contract  in 
di&rent  Courts,  is  unanswerable. 

(1)  2  8ch.  ft  Lof.  6S4.  (2)  6  B.  B.  124  (7  Ves.  265). 
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UoBKBTB  (Thb  *Lord  Justice  Knight  Bruce:    Have   there   been  two 

BBBBr.       different  constractions  ?    Coarts  of  equity  judge  of  the  materiality 
[  *290  ]      of  stipulations  as  to  time  differently  from  courts  of  law.    Otherwise, 
how  could  there  be  a  decree  for  the  redemption  of  a  mortgage  ?) 

In  all  cases  it  will  be  found  to  have  turned  on  the  circumstances 
and  nature  of  the  case.  In  the  case  of  a  mortgage  it  would  be 
inequitable  to  allow  a  forfeiture  of  the  estate,  because  the  contract 
is  in  all  cases  for  security  and  not  for  a  conditional  sale. 

Mr.  Teed  and  Mr.  Hislop  Clarke,  for  the  plaintiffs,  were  not 
called  upon. 

The  Lord  Justice  Knight  Bruce  : 

It  may  perhaps  be  sufficient  to  dispose  of  this  demurrer  to  say 
that  the  point  is  fitter  to  be  decided  at  the  hearing  than  at  this 
time,  as  was  said  in  Brownsword  v.  Edwards  (i).  I  will,  however^ 
put  that  consideration  aside,  and  then  the  question  is  whether,  if 
the  case  were  brought  to  a  hearing,  and  the  facts  stated  in  this  bill 
were  either  proved  or  admitted,  and  there  were  no  other  evidence, 
and  nothing  in  the  answer  to  vary  the  plaintiff's  case,  specific  per- 
formance would  be  decreed.  I  am  of  opinion  that  it  would.  There 
is  nothing  on  the  face  of  the  contract  to  show  a  strict  attention  to 
time  to  be  of  importance ;  and  I  apprehend  that,  when  from  the 
contract,  or  from  the  nature  of  the  case,  time  is  not  shown  to  be  of 
the  essence  of  the  contract,  courts  of  equity  have  long  been  in  the 
habit  of  relieving  against  mere  lapse  of  time  where  it  has  been  con- 
sistent with  the  substance  of  justice  to  do  so.  I  could  not  express 
the  rule  better  than  by  referring  to  the  language  of  Lord  BBDBSDAiiB 
[  *29i  ]  in  Lennon  v.  Napper.  The  defendant  may  *be  able  to  show  the 
existence  of  circumstances  such  as  to  make  time  essential  or 
material,  and  it  is  quite  consistent  with  the  decision  of  the  Master 
OF  the  Bolls  that  upon  the  answer  of  the  defendant,  and  evidence* 
the  bill  may  be  dismissed,  especially  as  a  time  is  limited  within 
which  the  purchaser  is  to  state  his  objections  to  the  title.  This 
stipulation  may  be  of  importance  with  regard  to  the  question  before 
us ;  but  it  may  be  that  if  the  vendor  does  not  abide  by  his  stipula- 
tion as  to  the  time  of  delivering  the  abstract,  the  purchaser  may 
not  be  bound  to  abide  by  his.  It  appears  to  me  that,  as  the  Court 
has  nothing  before  it  but  the  bill,  and  is  bound  to  treat  the  state- 
ments of  the  bill  as  admitted  and  as  not  being  met  by  any  additional 

(1)  2  Vee.  Sen.  243. 
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fact,  this  most  at  present  be  treated  as  a  case  for  specific  perform-      robbbts 
ance.    I  agree  in  the  conclusion  of  the  learned  Judge,  the  Master       bbbby. 
OF  THE  Rolls,  which,  I  repeat,  is  perfectly  consistent  with  a  case 
being  made  at  the  hearing  for  dismissing  the  bill  with  costs. 

The  Lord  Justice  Turner: 

One  allegation  in  the  bill  is  sufficient  to  dispose  of  the  demurrer, 
that  which  states  the  delivery  of  the  abstract  to  have  been  pre- 
vented by  the  accidental  absence  of  the  mortgagee  on  the  Con- 
tinent. This  allegation  makes  a  case  for  relief  on  the  ground  of 
accident.  I  do  not,  however,  shrink  from  saying  that  my  opinion 
coincides  with  that  of  the  Lord  Justice  Knight  Bruce.  Time  may 
be  made  to  be  of  the  essence  of  a  contract,  by  express  stipulation 
between  the  parties,  by  the  nature  of  the  property,  or  by  surround- 
ing circumstances,  showing  the  intention  of  the  parties  that  the 
contract  was  to  be  completed  within  a  limited  time.  The  question 
here  is,  whether  in  the  absence  of  any  of  these  circumstances  time 
is  to  be  considered  of  the  essence  of  the  contract.  I  have  always 
considered  that  *the  Court  looks  at  the  substance,  and  not  at  the  [  *292  ] 
mere  form  of  a  contract.  In  order  to  give  legal  rights  it  is  necessary 
that  some  time  should  be  specified  at  which  the  contract  is  to  be  com- 
pleted ;  but  this  Court  looks  at  such  a  stipulation  as  being  merely 
intended  to  create  a  legal  right,  and  not  to  determine  the  substance 
of  the  contract,  or  anything  beyond  the  mere  legal  right.  The  time 
for  the  completion  of  the  title,  and  of  the  conveyance  from  the 
vendor  to  the  purchaser,  may  be  made  essential  either  by  an  express 
stipulation  originally  entered  into,  or,  where  the  vendor  is  guilty  of 
delay,  by  notice  on  the  part  of  the  vendor  that  he  requires  the  con- 
tract to  be  completed  within  a  limited  time.  A  mere  statement, 
however,  in  the  conditions  of  sale  that  the  abstract  will  be  delivered 
on  or  before  a  particular  day,  is  not,  as  it  appears  to  me,  sufficient 
to  render  the  time  of  its  delivery  of  the  essence  of  the  contract. 

Appeal  dismissed. 


THOKNTON  v.  COURT  (I). 

(3  D.  M.  &  G.  293-303 ;  S.  C.  22  L.  J.  Ch.  361 ;  17  Jur.  151 ;  20  L.  T.  0.  S.  318.) 

A  mortgagee  cannot  effectually,  in  equity,  without  the  ooncurrence  of 
the  mortgagor,  release  a  vendor,  from  whom  the  mortgagor  purchased, 
from  his  covenant  for  quiet  enjoyment. 

Therefore,  where  A.  conveyed  to  B.  with  a  covenant  for  quiet  enjoyment, 

(1)  Walker  v.  Jones  (1805)  L.  E.  1  P.  0.   60,  35  L.  J.  P.  0.  30,  12  Jur. 
X.  S.  381. 

B.B. — ^voL.  xcvm.  10 
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Thormtom  and  B.  conveyed  the  estate  to  C,  by  way  of  mortgage,  and,  on  B.  being 

V.  evicted,  A.,  without  the  concurrence  of  B.,  paid  to  0.  a  sum  of  money  in 

CouBT.  discharge  of  the  covenant,  it  was  held  that  the  transaction  was  not  binding 

on  B. ;  and  A.  was,  at  the  suit  of  B.,  restrained  from  setting  up  the  con- 
veyance to  0.,  or  the  accord  between  A.  and  C,  as  a  defence  to  an  action  by 
B.  on  the  covenant. 

This  was  an  appeal  from  the  decree  of  the  Master  of  thb  Bolls 
dismissing  the  appellant's  bill.    In  April,  1842,  the  respondent, 
William  Court,  sold  to  the  appellant,  Ralph  Thornton,  a  piece  of 
land  at  Whitegate,  in  the  county  of  Chester,  for  180Z.,  and  con- 
veyed it  to  the  appellant  by  a  deed,  which  contained  the  following 
covenant:  ''And  the  said  William  Court  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant,  promise,  and 
agree,  that  he  the  said  Ralph  Thornton,  his  heirs  and  assigns, 
shall  and  may,  from  time  to  time,  and  at  all  times  hereafter,  peace- 
ably and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the 
said  hereditaments  and  premises  mentioned  to  be  hereby  granted 
and  released,  and  receive  and  take  the  rents,  issues,  and  profits 
thereof  to  and  for  his  and  their  own  use  and  benefit,  without  the 
let,  suit,  hindrani^e,  interruption  or  denial  of  the  said  William 
Court,  his  heirs  or  assigns,  or  of  any  person  or  persons  whom- 
soever, and  that  free  and  clear,  and  freely  and  clearly  acquitted, 
exonerated,   and  discharged,  or  otherwise,  by  the  said   William 
Court,  and  his  heirs  well  and  sufficiently  saved  harmless  and  kept 
indemnified  of,  from,  and  against  all  and  all  manner  of  former  and 
other  gifts,  grants,  bargains,  leases,  mortgages,  surrenders,  for- 
feitures, rents,  arrears  of  rent,  dower,  statutes,  judgments,  execu- 
tions, extents,  titles,  charges,  and  incumbrances  whatsoever,  made, 
[  *294  ]      done,  committed,  or  executed  *by  the  said  William  Court,  or  any 
other  person  or  persons  whomsoever." 

On  the  25th  of  April,  1842,  the  appellant  mortgaged  the  land  in 
fee  to  Samuel  Bolshaw  for  200Z.  Immediately  after  the  9th  of 
April,  1842,  the  appellant  entered  into  possession  of  the  land,  and 
remained  in  possession  till  he  was  evicted,  as  will  he  presently 
stated,  and  he  expended  sums  in  improvements  amounting  to 
upwards  of  150/.. 

In  July,  1846,  Lord  Delamere  and  his  trustee,  Mr.  C.  W.  W. 
Wynn,  commenced  an  action  of  ejectment  against  the  appellant, 
who  pleaded  the  general  issue. 

The  action  was  tried  in  April,  1847,  when  it  was  proved  that  a 
testator,  under  whose  will  the  respondent's  title  was  deduced,  had 
conveyed  the  land  to  Lord  Delamere  and  his  trustee,  who  there- 
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upon  obtained  a  verdict  and  judgment,  with  costs  taxed  at  143/.    Thobnton 
The  appellant  gave  up  possession  to  Lord  Delamere.  Coubt. 

In  June,  1847,  the  appellant  brought  an  action  against  the 
respondent  upon  the  covenant  for  quiet  enjoyment,  to  which  the 
respondent  pleaded,  1st,  that  Lord  Delamere  had  not,  at  the  time 
of  the  eviction,  any  title  to  the  land ;  2nd,  that,  after  the  making 
of  the  covenant  and  before  the  eviction,  the  plaintiff  had  con- 
veyed the  land  to  Bolshaw,  and  had  not  any  estate  therein  at  the 
time  of  his  eviction.  In  consequence  of  the  plea  of  the  con- 
veyance to  Bolshaw,  the  appellant  had  not  proceeded  with  the 
action. 

In  October,  1847,  the  respondent  paid  to  Mr.  Bolshaw  220L  in 
satisfaction  of  his  mortgage,  and  obtained  from  *him  the  mortgage       [  *295  ] 
deed,  with  a  memorandum  endorsed  upon  it  and  signed  by  him,  in 
the  following  terms : 

"Memorandum,  that  I  have  this  day  received  from  William 
Court,  of  the  Manor,  near  Middlewick,  in  the  county  of  Chester, 
Esq.,  the  sum  of  2202.,  being  in  full  satisfaction  and  discharge  of 
all  principal  money  and  interest  secured  by  the  within  deed,  and 
also  in  full  satisfaction  and  discharge  of  all  rights  of  action  which 
I  might  or  could  have  against  the  said  William  Court,  by  virtue  of 
or  under  the  covenants  of  the  said  William  Court,  contained  in  a 
certain  indenture,  bearing  date  the  9th  day  of  April,  1842,  and 
made  between  the  said  William  Court  of  the  one  part  and  Ralph 
Thornton  of  the  other  part;  and  I  undertake  that  I,  my  heirs, 
executors,  and  administrators,  shall,  on  the  demand  and  at  the 
expense  of  the  said  William  Court,  his  heirs,  executors,  or  adminis- 
trators, execute  such  release,  transfer,  or  other  assurance,  as  the 
counsel  of  the  said  William  Court,  his  heirs,  executors,  or  adminis- 
trators shall  advise  and  require.  Witness  my  hand  the  14th  day 
of  October,  1847.     Samubl  Bolshaw." 

In  March,  1851,  the  appellant  filed  his  bill  in  the  present  suit 
against  the  respondent,  praying  that  it  might  be  referred  to  the 
Master  to  assess  the  amount  of  loss  and  damage  sustained  by  the 
appellant,  and  to  which  he  was  still  liable,  in  consequence  of  the 
breach  of  the  respondent's  covenant  for  quiet  enjoyment,  and  that 
an  account  might  be  taken  of  the  money  paid  by  the  respondent 
to  the  mortgagee  in  satisfaction  of  the  mortgage  debt  and  interest, 
and  that  all  necessary  directions  might  be  given  for  enabling  the 
Master  to  make  such  assessment  and  take  such  account,  the 
appellant  submitting  to  allow  the  respondent  such  sums  as  should 

10—3 
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Thobmton  appear  to  have  been  paid  by  him,  and  702.,  *the  porchaae-money 
CouBT.  '^^  ^  P^^^  ^^  ^^^  property  which  the  appellant  had  resold  at 
[  *2»6  ]       that  price. 

Mr.  RoundeU  Palmer  and  Mr.  J.  Nicholson,  in  support  of  the 
appeal: 

*  *  An  action  brought  in  the  name  of  the  mortgagee  would 
be  an  inadequate  remedy,  because  the  mortgagee  (the  nominal 
plaintiff)  could  not  allege  in  his  declaration,  and  therefore  could 
not  prove  that  he  had  been  put  to  any  costs  in  defending  the 
action  of  ejectment  to  which  he  was  no  party.  The  plaintiff, 
however,  is  entitled  to  such  costs,  and  would  have  recovered 
them  at  law  if  he  could  have  sued  in  his  own  name :  Smith 
v.  Compton  (i).  The  plaintiff  is  also  entitled  to  recover  for 
agricultural  improvements :  Lewis  v.  Campbell  (2),  Edwards  v. 
U'Leay  (3). 

Mr.  Lloyd,  Mr.  Twells,  and  Mr.  Beavan,  for  the  defendant : 

[  297  ]  *    *    If  the  respondent  had  not  pleaded  the  mortgage,  he  might 

have  had  to  pay  twice  over,  once  to  the  mortgagor  and  once  to  the 
mortgagee.  The  mortgagee  had,  by  means  of  the  conveyance  to 
him,  full  power  to  deal  with  the  land,  as  legal  owner,  in  the  same 
way  as  he  might  receive  rent  from  a  tenant.  If,  independently  of 
fraud,  which  is  not  alleged  on  this  record,  or  proved,  he  has 
damaged  the  mortgaged  property  by  an  improvident  bargain,  with 
respect  to  the  covenant,  the  mortgagor's  remedy  is  against  him. 
At  all  events,  without  his  being  a  party,  the  mortgagor  cannot  sue 
the  person  with  whom  the  bargain  was  made.    *    «    « 


[298] 


Thb  Lobd  Justice  Ekight  Bruce: 

The  defendant  in  this  case  entered  into  a  covenant  for  the  peace- 
able enjoyment  of  an  estate,  which  he  sold  to  the  plaintiff,  who, 
having  paid  his  money  for  the  purchase  and  entered  into  posses- 
sion, mortgaged  the  property,  as  he  was  entitled  to  do,  so  parting 
with  his  legal  estate,  if  any,  and  with  his  legal  power,  but  retaining 
a  title  to  redeem  the  property,  and  reinstate  himself  in  his  original 
right.  In  this  state  of  things,  an  adverse  claim  under  a  title 
paramount  to  each  of  them  was  asserted,  and  the  plaintiff,  being 
in  possession,  defended  himself  at  law,  but  unsuccessfully!  for  the 

(1)  37  E.  E.  387  (3  B.  &  Ad.  407).        affirmed  in  error,  3  B.  &  Aid.  392). 

(2)  21  B.  B.  616   (8   Taunt.  715;         (3)  14  B.  B.  261  (2  Swanat  287). 
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paramount  claim  succeeded,  and  the  plaintiff  was  evicted.  No  thobnton 
man,  therefore,  could  doubt  the  right  of  the  plaintiff  to  obtain  in  coubt. 
some  manner  substantial  damages  against  the  covenantor,  whose 
covenant  had  thus  been  broken.  The  defendant,  the  covenantor, 
being  aware  of  this,  applied  to  the  mortgagee,  in  whom  was  of 
course  the  whole  right  at  law  to  sue,  and  paid  him  off,  acquiring 
thereby  the  rights  that  the  mortgagee  had.  He  took  at  the  same 
time  an  acknowledgment  from  the  mortgagee  that  the  payment 
was  in  full  of  all  demands  upon  the  covenant,  thereby,  perhaps, 
creating  (though  it  is  not  necessary  to  decide  the  point),  a  case  of 
accord  and  satisfaction,  and  rendering  it  impossible  for  him  ever 
to  be  sued  at  law  on  the  covenant.  The  plaintiff,  therefore,  thus 
embarrassed  by  the  act  of  the  defendant,  now  comes  to  this  Court 
asking  (whether  in  a  perfect  form  is  a  matter  unimportant)  for  an 
opportunity  of  assessing  the  damages  either  here  or  in  a  court  of 
law,  which  he  would  plainly  have  had  a  right  to  assess  in  a  court 
of  law,  but  for  the  mortgage. 

If  that  is  the  true  view  of  the  case,  as  I  believe  it  to  be,  there  is  [  299  ] 
only  one  course  to  be  taken.  It  is  the  right  of  the  mortgagee,  or 
of  the  person  to  whom  the  mortgage  has  been  transferred,  to  have 
the  money  advanced  repaid  with  interest :  but  there  must  also  be 
ascertained  the  amount  of  damages  which  the  plaintiff  has  sus- 
tained by  the  loss  of  the  estate.  We  think  that  this  cannot 
properly  be  ascertained  here  without  the  consent  of  both  parties  to 
the  litigation.  And,  perhaps  even  with  the  consent  of  both,  we 
might  not  improperly  decline  to  take  upon  ourselves  such  a  juris- 
diction. But  in  order  to  save  expense,  we  are  ready,  at  the  request 
of  both  parties,  to  undertake  it.  Unless  they  concur  in  such  a 
request,  there  must  be  an  action  to  ascertain  the  true  amount  of 
damages,  and  I  suppose  that  the  best  mode  of  enabling  that  to  be 
done,  will  be  to  allow  the  plaintiff,  within  a  limited  time,  to  bring 
such  action  as  he  may  be  advised  against  the  defendant,  and  to 
restrain  the  defendant  from  setting  up  the  deed  of  mortgage 
executed  by  the  plaintiff:  the  matter  to  be  brought  on  again  in 
this  Court  when  judgment  shall  have  been  obtained,  and  execution 
not  to  issue  without  leave  of  this  Court. 

Thk  Lord  Justicb  Turner: 

The  facts  of  this  case  lie  in  a  narrow  compass.  In  1842  the 
defendant  conveyed  a  piece  of  land  to  the  plaintiff,  in  consideration 
of  1801.    On  the  25th  of  April,  1852,  the  plaintiff  mortgaged  to 
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Thornton     Mr.  Bolsbaw  for  200^.    In  1847  Lord  Delamere  recovered  in  eject- 
QouBY.       ment  against  the  plaintiff,  and  costs  were  incurred  by  tbe  plaintiff, 

wbo  had  also  to  pay  Lord  Delamere*s  costs. 
[•300]  In   October,   1847,   the  defendant    Court    paid    Bolsbaw  *the 

amount  due  on  his  mortgage,  and  took  an  acknowledgment  in  full 
of  all  damages  under  tbe  covenant. 

In  the  first  place  the  question  arises,  had  Bolsbaw  a  right,  as 
between  himself  and  tbe  plaintiff,  so  to  deal  with  tbe  rights  of  the 
plaintiff  under  tbe  covenant?  I  am  of  opinion  that  be  had  not. 
Bolsbaw,  as  mortgagee,  was  charged  with  this  duty :  on  payment 
of  tbe  mortgage  money,  be  was  bound  to  re-convey  to  the  plaintiff, 
and  give  him  the  benefit  of  tbe  covenant.  Therefore  tbe  acknow- 
ledgment of  satisfaction  of  the  covenant  was  a  breach  of  the  dnty 
which  Bolsbaw  owed  to  tbe  plaintiff,  and  in  fact  amounted  to  a  sale 
by  Bolsbaw  to  Court  of  tbe  benefit  of  tbe  covenant,  which  he  had 
no  authority  to  make.  As  he  was  not  authorized  to  make  it,  it  was 
not  binding  on  tbe  plaintiff. 

It  was  contended  to  be  necessary  in  this  case  that  fraud  as 
between  Bolsbaw  and  Court  should  be  alleged  and  proved.  But  it 
being  clear  that  Bolsbaw  has  exceeded  bis  authority,  I  think  that  is 
quite  sufficient,  without  showing  fraud.  It  is  said  that  no  damage 
has  been  sustained  ;  that,  however,  is  tbe  question  which  will  have 
to  be  decided  in  the  action,  and  I  concur  with  my  learned  brother 
in  thinking  the  plaintiff  entitled  to  have  it  so  decided. 

[An  order  was  made  in  accordance  with  Lord  Justice  Knight 
Bruce's  suggestion.] 

[  301  ]  An  action   at  law   was    accordingly    brought,   when  tbe  jury 

assessed  the  damages  at  802Z.  Cross  rules  were  obtained  to 
increase  and  diminish  tbe  amount ;  by  consent  tbe  damages  were 
reduced  to  2522.,  so  that,  deducting  220Z.,  tbe  amount  paid  by  the 
defendant  to  Bolsbaw  (which  was  not  disputed),  82Z.  only  remained 
due  to  the  plaintiff. 

1854.  [The  case  now  came  on,  on  further  directions,  and  the  defendant 

joH^s.       ^^g  ordered  to  pay  the  costs  of  the  suit  except  the  costs  of  the 
appeal.] 
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ATTOENEY-GENERAL     v.     The     SHEFFIELD     GAS 
CONSUMERS  COMPANY  (I). 

(3  D.  M.  &  G.  304—341 ;  S.  C.  22  L.  J.  Ch.  811 ;  17  Jur.  677 ;  11  W.  R.  245.) 

The  distuTbance  of  the  pavement  in  a  town  by  an  unincorporated  Qaa 
Company,  for  the  purpose  of  laying  down  gas-pipes  :  Held,  by  the  Lord 
Chancellob  and  Lord  Justice  Turner  {disstntiente  Lord  Justice  Kniqht 
Bruce),  not  to  be  such  a  nuisance  as  to  be  a  sufficient  ground  for  an 
injunction,  either  upon  a  bill  or  upon  an  information. 

Principles  upon  which  the  Court  proceeds  in  restraining  nuisances  with 
regard  to  their  extent  and  frequency. 

Laches  may  be  a  defence  to  an  application  for  an  injunction  by  way  of 
information  as  well  as  upon  a  bill  (2). 

Effect  of  a  protest  in  negativing  laches. 

Although  the  motives  with  which  a  suit  is  instituted  are  not  generally  to 
be  regarded,  they  are  not  wholly  immaterial  when  the  complaint  is  of  an 
alleged  public  injury. 

The  views  of  the  majority  of  the  inhabitants  of  a  town,  and  of  their 
governing  body,  are  not  without  weight  on  such  questions  as  the  above. 

It  is  not  enough  to  show  a  nuisance  to  constitute  a  case  for  an  injunc- 
tion; but  if  it  is  a  continuing  nuisance  the  Court  will  not  refuse  an 
injunction  because  the  actual  damage  arising  from  it  is  slight 

This  was  a  suit  by  information  and  bill,  and  it  now  came  on 
upon  a  motion  by  way  of  appeal  from  the  decision  of  Vice-Chan- 
cellor  Turner,  refusing  to  grant  an  injunction  which  had  been 
applied  for  by  the  relators  and  plaintiffs,  the  United  Gaslight  Com- 
pany at  SheGSeld,  to  restrain  the  defendants  from  laying  down  any 
gas  mains,  pipes,  or  works,  in  or  under  the  streets  or  highways  in 
the  borough  of  Sheffield,  and  from  breaking  up  or  disturbing  for 
that  purpose  any  road  or  highway,  or  from  doing  any  other  act 
whereby  the  passage  of  her  Majesty's  subjects  along  such  highways 
or  any  of  them  might  be  obstructed  or  rendered  less  safe  or  con- 
venient, or  whereby  the  gas  mains,  pipes,  and  works  of  the 
plaintiffs  might  be  interfered  with.  The  facts  of  the  case  as 
detailed  in  the  Yice-Chakcbllor's  judgment  were  as  follows: 

There  were  formerly  two  Gas  Companies  in  Sheffield,  each 
Company  being  incorporated  under  an  Act  of  Parliament,  *and 
each  Act  of  Parliament  gives  power  to  break  up  the  pavements 
with  special  provisions  for  compensation  in  respect  of  the  damages 
occasioned  by  that  proceeding.  And  the  Act  of  the  second  Com- 
pany provided  for  the  pavements  not  being  broken  up  except  on 
notice  to  the  first  Company.    There  is  also  a  Water  Company  in 
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(I)  Followed,  A.'O.  v.  Cambridyt 
Caneumere  Gas  Co,  (1868)  L.  B.  4  Ch. 
71,  3d  L.  J.  Ch.  W,  17  W.  R.  14d. 


(2)  A,'0.  V.  Wimbledon  House  Estate 
Co.,  Ltd.  [1904]  2  Ch.  34,  73  L.  J.  Ch. 
593,  91  L.  T.  163. 
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A.-G.        Sheffield,  with  similar  provisions  respecting  the  breaking  up  of  the 
Trs  SHsr-     pavements,  and  compensation  for  the  damages  occasioned  by  it. 
CoHsuMEM        ^^  *^®  y®*^  ^^*  *°  ^^*  ^^  Parliament  passed,  by  which  the  two 
CoMPANT.     Gas  Companies  in  Sheffield  were  united  into  one  called  the  United 
Gas  Company,  who  were  the  plaintiffs  in  the  present  suit. 

*In  addition  to  the  special  Acts  as  to  these  two  Gas  Companies, 
the  general  Act  of  Parliament  (l),  applicable  to  all  Gas  Companies 
obtaining  Parliamentary  powers,  contains  special  provisions  as  to 
breaking  up  the  pavements,  repairing  and  restoring  them. 

In  the  autumn  of  1851,  the  defendants'  Company,  the  Sheffield 
Gas  Consumers  Company,  was  projected.  Soon  afterwards  a  clerk 
of  the  plaintiffs,  the  United  Gas  Company,  took  occasion  publicly 
to  state  that  the  highway  board  had  no  authority  to  permit  the 
defendants  to  break  up  the  pavements.  The  defendants  on  this 
published  a  hand-bill,  in  which  they  insisted  that  the  highway 
board  had  such  authority.  The  United  Company  thereupon,  on 
the  28th  of  November,  1851,  published  a  counter  hand-bill,  stating 
that  the  defendants,  if  they  did  proceed  to  break  up  the  pavements, 
would  be  liable  to  indictment,  and  to  the  interference  of  this  Court 
[  •305  ]  by  injunction.  The  defendants,  however,  *went  on  with  their 
Company,  and  on  the  10th  of  February,  1852,  the  Company  was 
completely  registered.  The  deed  of  the  Company  was  registered 
on  the  13th  of  March,  1852.  On  the  22nd  of  March,  1852,  the 
plaintiffs  obtained  a  copy  of  it.  The  deed  purported  to  confer 
powers  on  the  directors  of  the  Sheffield  Gas  Consumers  Company 
to  indemnify  the  authorities  against  any  indictments,  actions,  or 
suits,  which  might  be  consequent  on  the  proceedings  of  the  Com- 
pany. On  the  6th  of  April,  1852,  the  directors  of  the  Gas 
Consumers  Company  made  a  report,  by  which  they  stated  that 
they  had  authority  from  the  parish  boards  to  break  up  the  pave- 
ments, and  that  the  surveyors  of  the  highways  were  favourable  to 
the  objects  of  the  Company. 

In  this  state  of  circumstances  on  the  17th  of  April,  1852,  a  bill 
was  filed  by  the  United  Gas  Company  against  the  Gas  Consumers 
Company,  for  an  injunction  similar  to  the  injunction  which  was 
asked  by  the  present  information  and  bill.  A  motion  was  made 
for  an  injunction  accordingly  before  Vice-Chancellor  Turner,  on 
the  24th  of  May,  1852,  and  was  refused. 

On   the  11th  of  June,  1852,  the  plaintiffs  gave  notice   to  the 
purveyors  of  the  highways  not  to  sanction  the  breaking  up  of  the 
(I)  10  &  11  Vict,  a  16, 
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pavements.    There  are  several  boards  and  surveyors  of  highways        a.-q. 
in  Sheffield ;  some  of  these  boards  returned  answers  to  the  notices,    tuk  suep- 
others  of  them  returned  no  answers.    The  answers  which  were    ^JJummb 
returned  were  not  satisfactory.    In  this  state  of  circumstances,  on     Comfakt. 
the  16th  of  July,  1852,  the  present  information  and  bill  was  filed. 

The  case  made  by  the  information  and  bill  was,  that  the  defen- 
dants, the  Gas  Consumers  Company,  had  no  legal  authority  to 
break  up  the  pavements ;  that  proceedings  ♦on  their  part  would  be  \  •»07  ] 
attended  with  great  injury  to  the  highways,  from  the  laying  down 
of  the  pipes,  and  from  the  continually  recurring  necessity  of  taking 
up  the  pavements  for  the  purpose  of  remedying  any  defects  which 
there  might  be  in  the  mains  or  pipes  which  might  be  laid  by  the 
Company. 

Mr.  RoU  and  Mr.  Amphlett,  in  support  of  the  appeal : 

There  is  no  doubt  of  the  jurisdiction  of  the  Court  to  restrain  a 
nuisance,  and  that  this  is  a  nuisance  of  a  lasting  kind  and  one 
likely  to  be  of  constant  recurrence  is  equally  clear.  It  is  therefore 
a  proper  subject  for  an  injunction.  If  there  was  a  legal  question  of 
any  difficulty,  the  Court  might  withhold  its  interference  until  the 
decision  of  a  court  of  law  had  been  obtained  in  an  action  or  other- 
wise. But  no  one  can  for  a  moment  doubt  that  what  has  been 
done,  and  what  is  necessarily  in  contemplation,  amount  to  a 
nuisance,  which  must  be  the  subject  of  an  indictment.  The 
decision  of  a  court  of  law  would  therefore  be  useless.  With  regard 
to  private  injury,  it  must  be  observed  that  the  plaintiffs  are,  by 
their  Act  of  Parliament,  obliged  to  keep  the  streets  in  repair,  and 
that  this  obligation  will  be  rendered  much  more  burthensome  by 
the  constant  operations  of  the  defendants.  Moreover  it  is  impos- 
sible for  two  parallel  lines  of  gas  pipes,  and  the  operations  requisite 
for  each  of  them,  to  exist  without  interfering  materially  with  each 
other.  [They  referred  to  Crmcder  v.  Tinkler  (i),  Rex  v.  Ward  (2), 
Attorney-Oenerdl  v.  Johnson  (s),  Haines  v.  Taylor  (4) ,  Attorney- 
General  v.  Forbes  (6),  Elmhirst  v.  Spencer  (6),  and  other  cases.] 

Mr.  BetheU,  Mr.  Daniell,  and  Mr.  T.  H.  Terrell,   for  the        [308] 
defendants : 

^     *    If  the  Court  is  to  interfere  in  such  cases  an  immense  field       [  309  ] 

(1)  13  E.  R.  267  (19  Ves.  617).  (4)  78  E.  E.  71  (2  Ph.  209). 

(2)  43  E.  E.  364  (4  Ad.  &  El.  384).  (5)  45  E.  E.  15  (2  My.  &  Or.  123). 

(3)  IS  B.  E.  156  (2  Wilfl.  87).  (6)  86  E.  E.  16  (2  Mac.  &  G.  45). 


154  1852.     CH.    8  D.  M.  &  G.  809—811.  [bju 


A.-G.        of  litigation  ^ill  be  opened,  for  there  are  not  less  than  six  hundred 
The  shbf-     Gas  Companies,  which  are  incorporated  only  under  the  Begistration 

FIELD  O AS        A^f 
COKSUMBES       ^^''• 

CoMPANT.         (They  referred  to  the  RtKhdaU  Canal  Company  v.  Kiug  (i).) 
[  310  ]  Mr.  Rolt,  in  reply. 

The  Lord  Justice  Knioht  Bruce  : 

The  case  divides  itself  into  two  portions,  one  relating  to  alleged 
public  right,  the  other  to  alleged  private  right. 

To  take  the  latter  first :  This  bill  was  filed  on  the  14th  of  July 
last.  The  Company  whose  acts  it  seeks  to  prevent  was  notoriously 
proposed  to  be  formed  in  the  autumn  of  last  year.  It  was  then 
notorious  that  the  Company  so  proposed  meant  to  do,  if  they 
could,  the  acts  which  are  sought  to  be  restrained  by  this  motion  : 
but  as  I  have  said,  the  bill  was  not  filed  till  July.  Now,  it  has 
been,  I  think,  taken  for  granted  of  late  more  generally  than  the 
authorities  warrant,  that  if  there  be  notice  of  an  objection,  it  is 
equivalent  or  nearly  equivalent  to  the  institution  of  a  suit,  and 
that  whenever  a  suit  is  instituted,  the  time  for  the  purpose  of 
equitable  relief  ought  not  to  count,  for  many  purposes  at  least, 
against  the  plaintiff,  after  the  time  wlien  notice  of  the  objection 
was  given ;  and  it  is  said  that  notice  of  objection  to  this  scheme 
or  undertaking  was  given  as  early  as  the  autumn  of  last  year,  and 
has  been  repeated  and  continued  since.  I  do  not,  however,  accede 
to  the  generality  of  the  proposition.  The  question  must  depend 
very  much  on  the  circumstances  of  each  particular  case,  and 
instances  may  well  be  conceived  in  which,  after  notice  of  an 
objection  or  opposition,  the  delay  to  institute  a  suit  founded  on 
that  may  well  count  against  the  plaintiff.  It  strikes  me  that  the 
present  is  one  of  those  cases,  more  especially  as  in  the  spring  a 
bill  was  filed  for  the  purpose  of  preventing  what  was  intended. 
It  was  filed  on  the  17th  of  April,  1852 ;  a  motion  was  made  for 
an  injunction  accordingly ;  the  motion  was  opposed,  and  was 
refused  with  costs  on  the  24th  of  May.  There  was  no  appeal  from 
[  *-^n  ]  the  order  on  that  motion,  and  the  *suit  has  since  been  abandoned. 
The  same  matter  is  taken  up  afresh  by  the  present  suit.  My 
opinion  is,  that  upon  the  question  of  private  right,  without  enter- 
ing into  any  other  considerations  to  which  this  part  of  the  case 
may  possibly  be  open,  that  delay  furnishes  sufficient  ground  for 

(I)  89  R.  R.  211  (2  Sim.  N.  S.  78). 
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refuBing  the  merely  interlocutory  application  before  us.    \Miat  it        a.-q. 
may  be  right  to  do  at  the  hearing  is  a  different  point.  Thk  shrp- 

The  question  of  public  right  remains,  and  though  a  stronger  co^gJiiBM 
case  of  delay  is  probably  required  to  affect  those  who  assert  a  Compaitt. 
public  right  than  where  a  private  right  is  alone  in  dispute,  yet  I 
cannot  agree  that  delay  even  in  such  a  case  is  to  be  without  effect. 
I  think  it  a  circumstance  to  be  attended  to.  Now,  as  far  as  the 
public  right  is  concerned,  there  has  been  no  suit  whatever,  except 
the  present,  which  was  instituted  more  than  half  a  year  after  the 
intention  to  do  these  acts  had  become  notorious. 

And  with  regard  to  the  public  question,  there  is  another  con- 
sideration not  to  be  forgotten.  I  agree  that  motives  are  very 
often  immaterial  with  reference  to  the  manner  of  disposing  of  a 
suit.  It  has  been  said  by  an  eminent  Judge,  that  if  you  were  to 
look  into  the  motives  of  suitors,  courts  of  justice  would  not  sit 
above  a  month  in  the  year,  and  would  have  little  to  do.  Of  course, 
there  are,  in  numerous  instances,  motives  for  litigation,  which,  if 
they  could  be  looked  into,  would  prevent  a  court  of  justice  from 
interfering.  But  generally  I  agree  that  it  is  not  the  rule  so  to 
regard  them.  Where,  however,  the  public  interest  purports  to  be 
asserted,  it  is  not  wholly  immaterial,  at  least  upon  an  interlocutory 
application,  to  look  into  the  motives  from  which,  or  under  which, 
the  matter  is  brought  forward.  Now,  in  the  present  case,  though 
the  Attomey-GeneraVs  *name  is  used,  it  is  impossible  not  to  see  [*3i2] 
that  the  suit  has  been  instituted  more  from  regard  to  private  than  to 
public  good.  If  the  public  interest  clearly  required  the  immediate 
interposition  of  the  Court,  that  might  not  be  material.  But  we 
find,  as  a  fact,  that  the  majority  of  the  town  council  is  in  favour 
of  what  the  defendants  are  proposing  to  do  ;  and  on  a  question  of 
discretion,  it  is  impossible,  with  reference  to  a  community  of  this 
description,  not  to  look  with  some  degree  of  attention  at  what  the 
governing  body  of  the  borough  think  on  the  subject.  It  is  said 
that  many  of  the  members  of  the  town  council  are  interested  in 
favour  of  the  defendants'  undertaking.  I  dare  say  that  it  is  so ; 
etiU  they  are  members  of  the  governing  body,  and  the  opinion  of 
the  majority  is  as  I  have  stated.  It  is  plain,  moreover,  on  the 
evidence,  that  the  opinions  and  the  wishes  of  a  great  preponderance 
in  number  of  the  inhabitants  of  this  town  are  also  in  favour  of 
what  the  defendants  are  doing.  That  does  not  legalize  what  is 
illegal,  but  it  is  a  matter,  surely  not  to  be  disregarded,  on  an 
interlocutory  motion,  where  the  Court  is  to  exercise  a  discretion. 
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A.-G.        as,  in  my  opinion,  it  is  here  bound  to  do.    The  case  might  be 

The  shbf-    different  if  it  were  certain  or  highly  probable  that  what  is  pro- 

coKBui«B«    posed  would  be  a  public  nuisance  of  a  dangerous  or  oppressive 

CoMPAKT.     description.    My  opinion  is,  that  the  evidence  before  us  does  not 

show  that  it  is  likely  to  be  so,  though  I  agree  that  what  is  intended 

will  probably  or  certainly  be  in  law  a  nuisance. 

For  the  reasons  that  I  have  mentioned,  without  entering  into 
others  which  might  perhaps  be  suggested,  I  am  of  opinion  that 
the  present  motion  ought  to  be  refused,  without  prejudice  to  any 
question,  reserving  the  costs,  and  giving  the  .plaintiffs  leave,  and, 
if  necessary,  the  Attorney-General  leave,  to  proceed  at  law  by 
indictment  or  action  as  they  may  be  advised.  I  repeat  that  what 
[  •318  ]  *jg  ^Q^  jJqjj^  ig  j^Q^  jjQ  lyQ  considered  as  binding  the  Court  to  any 
particular  course  at  the  hearing  of  this  cause,  when  possibly  an 
injunction  may  be  granted. 

The  Lord  Justice  Lord  Cranworth  : 

I  have  come  to  the  same  conclusion,  and  so  entirely  upon  the 
same  grounds,  that  perhaps  it  is  hardly  necessary  I  should  say 
anything.  My  learned  brother  has  pointed  out  that  the  ease 
divides  itself  into  two  branches.  And  in  form,  no  doubt,  it  does. 
In  substance,  however,  I  cannot  but  come  to  the  conclusion,  that 
the  Attorney-Oefieral,  and  the  public  here,  are  a  mere  fiction,  and 
that  the  real  parties  concerned  are  only  those  that  were  parties  to 
the  first  suit. 

Looking  at  it  as  a  question  merely  between  the  plaintiffs  and 
the  defendants,  I  think  there  is  abundant  reason  why  there  should 
not  be  an  interlocutory  injunction.  I  agree  that  there  is  no 
necessity  for  the  intervention  of  a  jury,  to  teach  us  that  digging 
up  a  public  highway  is  a  public  offence,  or  a  public  nuisance ;  but 
I  am  very  far  from  seeing  my  way  to  the  conclusion,  that  there 
is  likely  to  be  any  private  injury  to  these  plaintiffs  in  the  sense 
of  there  being  an  illegal  act,  an  act  of  which  the  plaintiffs  would 
have  any  right  to  complain.  If  what  the  defendants  are  proposing 
to  do  is  not  open  to  the  objection  of  being  a  public  offence,  I  am 
not  prepared  to  say  that  it  certainly  must  be  such  an  injury  to 
the  plaintiffs,  as  to  give  them  a  right  of  action  against  the  defen- 
dants. It  may  be  difficult  to  lay  down  parallel  lines  of  pipes 
without  some  injury  being  done  to  those  of  the  plaintiff;  but  I  think 
that  there  is  not  such  a  case  made  out  as  to  render  it  discreet  for  this 
Court  to  interfere  interlocutorily  by  an  injunction  before  the  fact 
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had  been  e&tablisViQd  one  way  or  other  by  a  trial.  That  *seemB  to  A.-0. 
me  to  dispoae  oi  ilie  question  so  far  as  the  plaintififs  are  coDcemed.  the  shif- 
But  then  the  plamtiffis  fall  back  on  what;  is  the  alleged  injury  gomsui^^ 
to  the  public.  How,  I  have  already  said  that,  in  my  opinion,  this  Company. 
^aa  an  afterthought,  and  constituted  no  part  of  the  original  ^  *  ^ 
grounds  of  this  litigation.  I  observe  that  the  relator  is  in  truth 
the  same  as  the  plaintiff.  The  grievance  complained  of  is,  that  in 
the  progress  of  their  works  the  defendants  must  do  that  which 
would  constitute  in  point  of  law  a  nuisance.  I  dissent  from  Mr. 
RMs  proposition  in  point  of  law,  that  if  it  be  once  established 
that  there  is  a  public  nuisance  there  must  be  an  injunction  to 
restndn  it.  To  what  extent  will  that  go?  Every  day  there  are 
nuisances  in  the  streets  of  London;  but  it  cannot  be  said  that 
in  every  case  where  an  indictment  would  lie  there  must  be  a  title 
to  an  injunction.  I  have  no  doubt  that  what  the  present  Lord 
Ghancbllob  said,  qualified  in  the  mode  in  which  he  meant  it,  is 
perfectly  right.  Once  establish  that  the  setting  up  something 
permanently  is  a  nuisance,  and  it  is  immaterial  whether  it  is  more 
or  less.  And  it  was  upon  that  principle  that  I  proceeded  in  the 
case  that  was  referred  to  of  the  Bochdale  Canal  (l).  There,  if  I 
remember  rightly,  the  plaintiffs  were  the  owners  of  a  very  valuable 
canal.  Adjoining  owners  of  property  to  which  the  water  was 
necessary  paid  them  a  sort  of  rent  (I  think  they  called  it  a  water 
rent),  for  taking  off  a  certain  quantity  of  water  from  time  to  time. 
The  defendants  contended  that  they  had  a  right  to  take  it  without 
any  such  licence ;  they,  accordingly,  did  abstract  it,  and  drove  the 
plaintiffs  to  bring  an  action  against  them.  The  plaintiffs  did  so, 
and  established  their  right — recovering,  it  is  true,  only  a  shilling, 
because  the  ♦real  question  was  to  try  whether  there  was  a  right,  t  '^is  j 
or  not.  After  that,  the  defendants  defied  the  plaintiffs,  and  said 
*'  You  will  never  recover  more  than  a  shilling."  I  held,  that  although 
drawing  off  a  hundred  gallons  of  water  was  a  small  thing,  for 
which  a  plaintiff  would  not  recover  more  than  very  trifling  damages, 
yet  the  defendants  were  trying  to  baffle  justice  in  a  way  that  this 
Ck>urt  would  not  tolerate.  That  is  the  principle  on  which  I  under- 
stand the  Lord  Chanoellor  proceeded  in  the  case  of  the  brick 
manufactory.  What  the  Lord  Chancellor  meant  to  say  was 
this :  The  Court  will  not  let  a  person  set  up  a  nuisance  and  say 
it  shall  remain  because  it  is  very  little.  If  it  is  a  nuisance,  and  is 
likely  to  continue,  the  Lord  Chancellor  said  that  shall  not  be 
(1)  89  B.  B.  211  (2  Sim.  N.  S.  78). 
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allowed.  But  how  does  that  case  apply  here  ?  It  is  true,  that  it 
may  be  said  to  be  a  violation  of  the  law  to  dig  up  or  interfere 
with  the  road  wherever  her  Majesty's  subjects  have  a  right  of 
way;  but  what  is  urged,  on  the  other  hand  is,  that  this  inter- 
ference is  infinitesimally  small,  and  is  much  more  than  compen- 
sated in  point  of  convenience  to  those  who  will  be  injured  by  it 
by  the  results  which  are  to  follow.  Whether  that  view  of  the 
case  is  correct,  it  is  not  necessary  to  speculate  upon ;  but  it  is  a 
satisfactory  guide  to  the  discretion  of  the  Court  to  say,  that 
probably  the  convenience  resulting  from  it  will  preponderate  over 
the  inconvenience. 

I  think  this  is  not  a  case  in  which  this  Court  is  bound  to  interfere, 
because  there  may  be  what  amounts  in  point  of  law  to  a  nuisance, 
and  I  concur  therefore  entirely  in  the  judgment  that  has  been  given 
by  Sir  Gbobgb  Turneb,  qualified  in  the  way  that  my  learned  brother 
has  pointed  out, — that  this  motion  should  be  refused,  reserving  the 
costs,  and  with  liberty  to  the  parties  to  *  bring  such  action  or 
indictment  as  they  may  be  advised  in  order  to  try  their  rights. 

Before  the  commencement  of  Hilary  Term,  1853,  notice  of  motion 
was  given  on  behalf  of  the  plaintiffs  for  the  first  day  of  that  Term, 
upon  new  facts  rendering  it,  as  it  was  alleged,  necessary  for  public 
safety  that  an  injunction  should  be  granted. 

On  the  motion  coming  on  to  be  heard  before  the  Lords  Justices,  it 
was  agreed  that  the  cause  should  be  at  once  decided  as  at  the  hearing 
upon  the  evidence  before  the  Court.  It  was  argued  accordingly ; 
but  before  any  decision  was  given,  their  Lordships  suggested  that 
it  had  better  be  re-argued  before  the  full  Court.  Accordingly  it 
was  re-argued  before  the  full  Court  by  one  counsel  on  each  side. 

Mr.  Rolt,   Mr.   Amphlett,   and  Mr.   Overend,   supported   the 
motion. 

Mr.  Daniell,  Mr.  T.  H.  Terrell,  and  Mr.  Logie  opposed  it. 

The  additional  facts  brought  forward  and  the  arguments  appear 
sufficiently  from  the  judgments.  [In  addition  to  the  authorities 
cited  upon  the  former  hearing,  Attorney-General  v.  Nkhol  (i).  Rex 
V.  Russell  (2\  Rex  v.  TindaU{s)f  Haines  v.  Taylor  {4),  and  other 
cases  were  referred  to.] 


(1)  lOR.  E.  186(16Ve8.  338). 

(2)  8  B.  E.  506  (6  East,  427). 


(3)  45  E.  E.  426  (6  Ad.  &  El.  143). 

(4)  78  E.  R  71  (10  Beav.  75), 


Company. 
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Thb  Lord  Jdsticb  Turner:  a.-o. 

This  is  an  information  and  bill,  the  information  filed  by  her    Thb  shbp- 
Majesty's  Attorney-General  at  the  relation  of  Edwin  Unwin,  who  is    CoNsniiEBfl 
the  secretary  or  manager  of  the  Sheffield  United  Gaslight  Com- 
pany, and  the  bill  by  the  Sheffield  United  Gaslight  Company, 
against  the  Sheffield  Gas  Consumers  Company,  for  the  purpose  of       [  ^^^  3 
obtaining  a  perpetual  injunction  to  restrain  the  Sheffield  Gas  Con- 
sumers Company  from  laying  down  any  gas  mains  or  pipes  or  other 
works,  in  or  under  the  streets  or  highways  of  the  borough  of 
Sheffield,  or  any  part  of  them,  and  from  breaking  up  or  disturbing 
for  that  purpose  the  road  or  pavement  of  the  said  streets  or  high- 
ways, or  any  of  them,  and  from  doing  any  other  act  whereby  the 
passage  of  her  Majesty's  subjects  along  the  said  streets  or  high- 
ways, or  any  of  them,  shall  be  in  any  respect  obstructed  or  rendered 
less  safe  or  convenient,  or  whereby  the  gas  mains  or  pipes  or  other 
works  of  the  plaintiffs  may  be  in  any  way  injured  or  damaged. 

The  general  outline  of  the  case,  without  entering  into  the  parti- 
cular details,  appears  to  be :  That  there  existed  from  the  year  1818 
up  to  the  year  1886,  in  Sheffield,  one  Gas  Company,  that  Company 
being  incorporated  by  Act  of  Parliament ;  that  in  the  year  1886 
another  Company  was  formed  which  continued  to  supply  the  town 
of  Sheffield  with  gas,  with  the  original  Company,  down  to  the  year 
1844 ;  that  in  the  year  1844  an  amalgamation  of  those  two  Companies 
took  place  under  the  *title  of  the  Sheffield  United  Gaslight  Company ;  [  *^^^  1 
that  in  the  year  1851,  about  the  autumn  of  that  year,  the  Sheffield 
Gas  Consumers  Company  was  begun  to  be  formed ;  that  about  March, 
1852,  the  Sheffield  Gas  Consumers  Company  was  duly  registered 
under  the  provisions  of  the  Joint  Stock  Companies  Act ;  and  that 
thereupon  in  the  month  of  April,  1852,  a  bill  was  filed  by  the  present 
plaintiffs,  the  Sheffield  United  Gaslight  Company,  against  the  Shef- 
field Gas  Consumers  Company,  for  the  purpose  of  restraining  them 
from  laying  down  their  pipes.  At  that  time  no  pipes  had  been  laid 
down  by  the  defendants,  the  Sheffield  Gas  Consumers  Company,  and 
the  case  therefore  which  then  came  before  the  Court  was  entirely  a 
case  of  anticipated  mischief.  A  motion  for  the  injunction  prayed 
by  the  bill  was  made  before  me  as  Vice-chancellor,  and  judgment 
was  given  upon  the  motion  on  the  24th  of  May,  1852.  I  was  of 
opinion  that  the  plaintiffs  had  not  succeeded  in  making  out  so  clear 
a  case  of  anticipated  mischief  as  would  warrant  the  Court  in  inter- 
fering by  injunction,  and  therefore  refused  the  motion.  From  the 
month  of  May,  1852,  nothing  further  took  place  till  the  month  of  July 
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following,  at  which  time  the  present  information  and  bill  was  filed, 
and  thereupon  application  was  again  made  to  me  as  Yice-Chancellor 
for  an  injunction  on  the  part  both  of  the  Attorney-General  and  of 
the  plaintiffs.  That  motion  shared  the  same  fate  as  the  preceding 
one.  I  thought  that  the  plaintiffs  had  not  made  out  a  case  entitling 
them  to  the  injunction.  My  opinion  on  that  subject  not  being 
satisfactory  to  the  parties,  the  case  was  carried  up  to  the  Lords 
Justices,  and  on  the  6th  of  August,  1852,  the  Lords  Justices  also 
thought  proper  to  refuse  that  motion. 

It  appears  that  the  Gas  Consumers  Company  began  to  lay  down 
their  pipes  in  the  month  of  October,  1852 ;  and  in  the  month  of 
November  another  notice  of  motion  ^was  given  before  the  Lords 
Justices  for  the  injunction.  Upon  that  motion  coming  on  it  was 
considered  that  it  would  be  better  for  both  parties  that  the  cause 
should  be  heard.  The  cause  has  been  heard  accordingly,  and  it  is 
now  for  us  to  consider  what  is  right  to  be  done  upon  the  motion 
and  the  hearing  of  the  cause. 

The  question  important  to  be  considered  in  the  present  case 
appears  to  me  to  be  what  is  the  general  principle  on  which  this 
Court  interferes  in  cases  of  this  description ;  and  I  take  that  prin- 
ciple to  be  the  inadequacy  of  the  remedy  which  the  law  gives  in 
such  cases.  That  was  distinctly  laid  down  by  Lord  Eldon  in  the 
case  of  The  Attorney-General  v.  Nichol  (1).  Lord  Eldon  there  says, 
addressing  himself  to  the  interference  of  the  Court  in  cases  of  this 
nature :  ''  The  foundation  of  this  jurisdiction  interfering  by  injunc- 
tion is  that  head  of  mischief  alluded  to  by  Lord  Habdwickb — that 
sort  of  natural  injury  to  the  comfort  of  the  existence  of  those  who 
dwell  in  the  neighbouring  house — requiring  the  application  of  a 
power  to  prevent  as  well  as  remedy  an  evil  for  which  damages 
more  or  less  would  be  given  in  an  action  at  law.  The  position  of 
the  building,  whether  opposite,  at  right  angles,  or  oblique,  is  not 
material.  The  question  is,  whether  the  effect  is  such  an  obstruction 
as  the  party  has  no  right  to  erect,  and  cannot  erect  without  those 
mischievous  consequences  which  upon  equitable  principles  should 
be  not  only  compensated  by  damages,  but  prevented  by  injunction.'* 
Lord  Eldon,  therefore,  in  that  case  clearly  refers  the  jurisdiction 
of  the  Court  to  the  extent  of  the  injury,  and  to  the  preventive  power 
of  this  Court  as  being  superior  to  the  remedy  which  can  be  obtained 
at  law. 

But  it  is  said  that  however  that  may  be  in  a  case  of  ^private 
(1)  10  B.  B.  186  (16  Yes.  338). 
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naisance,  which  was  the  case  to  which  Lord  Eldon  was  addressing 
himself  in  the  case  of  The  Attorney-Oeneral  v.  Nichol,  it  is  different 
in  the  case  of  a  pablic  nuisance,  and  that  it  is  the  duty  of  this  Court 
to  interfere  in  all  cases  of  public  nuisance.  The  argument  is  put 
thus :  it  is  said  that  no  injury  or  inconvenience  which  is  merely 
trifling  would  amount  to  a  nuisance  at  law,  that  the  very  fact  of 
there  being  a  nuisance  at  law  imports  that  the  injury  is  great  and 
the  inconvenience  considerable,  and,  therefore,  it  is  said  that  the 
interference  of  this  C!ourt  must  take  place  whenever  there  is  a 
nuisance  at  law.  I  confess,  however,  that,  looking  at  the  principles 
on  which,  as  I  apprehend,  this  Court  interferes,  it  does  not  appear 
to  me  that  there  can  be  any  sound  distinction  between  cases  of 
private  and  public  nuisances.  It  is  not  on  the  ground  of  any 
criminal  offence  committed,  or  for  the  purpose  of  giving  a  better 
remedy  in  the  case  of  a  criminal  offence,  that  this  Court  is  or  can  be 
called  on  to  interfere.  It  is  on  the  ground  of  injury  to  property 
that  the  jurisdiction  of  this  Court  must  rest ;  and  taking  it  to  rest 
upon  that  ground,  the  only  distinction  which  seems  to  me  to  exist 
between  cases  of  public  nuisance  and  private  nuisance  is  this — that 
in  cases  of  private  nuisance  the  injury  is  to  individual  property,  and 
in  cases  of  public  nuisance  the  injury  is  to  the  property  of  mankind. 

I  think,  therefore,  that  the  same  principle  must  govern  the  ques- 
tion as  to  the  interference  of  the  Court,  whether  the  case  be  one  of 
private  or  of  public  nuisance.  What  then  is  the  principle  by  which 
the  Court  ought  to  be  governed  ?  I  take  it  to  be  this  :  whether  the 
extent  of  the  damage  and  injury  be  such  that  the  law  will  not  afford 
an  adequate  and  sufficient  remedy.  The  same  principle  which 
governs  the  Court  in  other  cases,  in  which  its  jurisdiction  is  more 
generally  applied,  seems  *to  me  to  apply  in  such  cases  as  the 
present.  In  cases  of  specific  performance  the  jurisdiction  of  this 
Court  is  founded  on  the  inadequacy  of  the  remedy  at  law.  If  the 
specific  performance  of  a  covenant  be  asked,  it  is  not  every  covenant 
which  this  Court  will  perform,  but  such  covenants  only  as  cannot 
be  adequately  compensated  in  damages.  So  again,  in  cases  of 
trespass,  it  is  not  every  trespass  against  which  this  Court  will  enjoin ; 
bat  SQch  trespasses  as  are,  or  are  assumed  to  be,  irremediable,  or  at 
all  events  material ;  and  so  I  take  it  to  be  in  cases  of  nuisances. 

The  question  therefore  which  we  have  to  consider  appears  to  ine 
to  be  whether  this  is  a  case  in  which  the  remedy  at  law  is  so 
inadeqoate  that  the  Court  ought  to  interfere,  having  regard  to 
the  legal  remedy,  the  rights  and  interests  of  the  parties,  and  the 
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A.-0.        consequences  of  this  Court's  interference.    Looking  at  the  case  in 
The  sbbf-     this  point  of  view,  it  is  a  mixed  case  of  public  and  private  in j  ury .    In 
CoiisuiiE^    considering  it  I  think  it  important  to  separate  the  two  questions  of 
(ToMPAMT.     public  injury  and  private  injury.     The  injury  to  the  public  which 
is  complained  of  arises  from  the  interest  of  the  public  in  the  streets 
of  Sheffield :  it  is  said  that  the  streets  of  Sheffield  will  be  materially 
impeded  by  the  laying  down  of  the  pipes  of  this  Company,  and  by 
the  continual  taking  up  of  those  pipes  for  the  purpose  of  repairing 
them  when  they  have  been  once  laid  down.    As  to  the  laying  down 
the  pipes,  according  to  the  evidence  as  it  stands  before  us,  that 
operation  will  occasion  an  inconvenience  of  two  or  three  days'  dura- 
tion only.     I  think  that  in  the  case  of  Neepsend  Lane  it  was  proved 
that  there  was  an  interruption  of  five  or  six  days ;  but  in  that  case 
it  was  proved  also  that  a  negotiation  was  pending  at  the  time  either 
between  the  two  Companies  or  between  the  municipal  authorities  of 
r  •822  ]       Sheffield  and  the  defendant's  Company,  which  prevented  *the  com- 
pletion of  the  works  there  within  the  period  within  which  they 
would  according  to  the  ordinary  course  have  been  completed.     The 
inconvenience  therefore  is  partial  and  temporary  :  when  the  pipes 
are  laid  down  the  works  will  in  that  respect  be  completed.     And  if 
this  Court  is  to  interfere  on  the  ground  that  the  laying  down  of 
these  pipes  will  occasion  a  temporary  obstruction  in  the  streets  of 
Sheffield  for  two  or  three  days,  I  am  at  a  loss  to  see  how  the  inter- 
ference of  this  Court  could  be  withheld  in  the  case  which  has  been 
put  in  the  argument  of  hoards  erected  in  the  public  streets  where 
houses  are  under  repair,  or  in  the  case  of  cellars  being  made  under 
the  public  streets,  or  in  the  case  of  the  pavement  being  obstructed  by 
goods  being  deposited  upon  it.     All  these  are  nuisances  in  a  greater 
or  a  less  degree,  and  if  this  Court  is  to  interfere  on  the  ground  that 
the  pavement  of  Sheffield  will  be  taken  up  for  two  days  for  the 
purpose  of  laying  down  the  pipes  of  this  Company,  it  seems  to  me 
that  it  will  be  equally  bound  to  interfere  in  the  cases  to  which  I 
have  referred.    As  to  the  continual  taking  up  of  the  pavement  eon- 
sequent  on  these  pipes  having  been  laid  down,  that  inconvenience 
will  also,  as  it  appears  to  me,  be  partial  and  temporary  only.     It 
will  be  an  inconvenience  occurring  from  time  to  time  in  different 
parts  of  the  town,  and  not  an  injury  affecting  the  general  body  of 
the  inhabitants  to  any  such  extent  as  ought,  in  my  opinion,  to 
.  ihduce  the  interference  of  this  Court.     It  is  not  to  be  left  out  of 
consideration  in  determining  this  question,  that  to  some  extent  the 
law  has  provided  a  remedy  in  respect  of  these  inconveniences. 
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There  is  some  remedy  under  the  Highway  Act;    and  there  are        a.-o. 
boards  of  surveyors  having  control  of  the  streets  who,  it  is  to  be    ^^^  shbt. 
remembered,  concur  in  these  measures  being  taken ;  and  as  to  any    jnmhD  Gas 
injary  which  private  individuals  may  sustain,  the  law  is  open  to     Compamy. 
them  by  actions  on  the  case. 

Something  has  been  said  in  the  course  of  the  argument  of  the  [  323  ] 
danger  to  the  public  peace  which  may  ensue  from  the  non-inter- 
ference of  this  Court ;  but  surely  this  Court  cannot  suppose  that 
there  is  an  inadequacy  of  the  civil  power  to  preserve  the  public 
peace.  I  say  nothing  on  the  question  whose  fault  it  will  be  if  this 
distarbance  of  the  public  peace  takes  place.  It  is  true,  as  the  plain- 
tiffs admit,  that  if  they  do  not  interfere  the  probability  is  that  there 
will  be  no  disturbance;  but  they  say  that  they  are  justified  in 
interfering,  as  it  is  the  only  means  by  which  they  can  prevent  these 
illegal  acts  being  done.  I  do  not  think,  however,  that  it  is  compe- 
tent to  parties  to  come  to  this  Court  and  say  that  the  inadequacy  of 
their  legal  remedy  gives  them  a  right  to  do  acts  occasioning  breaches 
of  the  peace.  The  argument  seems  to  me  to  go  too  far ;  it  would 
apply  to  every  case  of  an  illegal  act — to  every  nuisance  or  trespass, 
however  trivial,  for  any  of  these  nuisances  or  trespasses  might  in 
the  result  lead  to  a  breach  of  the  peace. 

Some  observations  have  been  made  with  reference  to  the  delay  in 
this  eaae,  on  which  it  may  be  right  for  me  to  say  a  few  words.  I 
agree  with  the  argument  which  has  been  urged  on  the  part  of  the 
plaintiffs ;  that,  so  far  as  they,  individually  as  plaintiffs,  are  con- 
cerned, it  is  impossible  on  this  record  to  impute  to  them  any  delay. 
But  with  reference  to  this  proceeding,  so  far  as  it  is  a  proceeding  by 
the  Attorney-General,  I  do  not  concur  in  the  argument  urged  on  the 
part  of  the  plaintiffs,  that  there  is  no  ground  for  imputing  delay,  or 
that  delay  can  have  no  influence  on  such  a  question  as  the  present. 
In  truth,  the  case  as  to  the  Attorney -Oeneral  stands  thus:  The 
works  of  this  Company  were  begun  in  October,  1851,  and  it  is  not 
till  July,  1852,  that  the  Attoi-ney -Oeneral  takes  any  proceeding  to 
restrain  the  execution  of  those  works.  In  the  meantime  the  Com- 
pany have  *been  allowed  to  enter  into  contracts  and  take  proceedings  [  *324  ] 
without  any  interference  on  the  part  of  the  Attm-ney -Oeneral.  That 
delay  will  affect  the  Attorney -Oeneral  as  much  as  a  private  individual 
I  am  not  prepared  to  say ;  but,  in  my  opinion,  it  is  a  circumstance 
to  be  considered  in  determining  the  question  whether  this  Court  * 
shall  interfere,  although  the  application  to  the  Court  be  on  behalf 
of  the  Attorney -General,  and  I  ground  myself  in  that  opinion  upon 
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what  fell  from  Lord  Eldon  in  the  case  of  Tlie  Attoi-ney-General  v. 
Johnsm  (i).  In  that  case  Lord  Eldon  distinctly  states  his  opinion 
to  be  that  delay  is  to  be  considered  in  determining  a  question  of 
injunction,  though  the  application  may  be  by  the  Attoftiey-General 
on  behalf  of  the  public.  I  think,  therefore,  that  this  case  fails,  so 
far  as  the  public  are  concerned. 

There  remains  then  the  question  of  the  private  right  of  the  plain- 
tiffs. The  question,  as  I  view  it,  upon  this  point  is,  what  is  ibe 
injury  to  the  plaintiffs  in  their  character  of  a  Joint-stock  Company 
beyond  that  which  the  public  sustain.  It  is  said  that  there  is 
damage  to  their  pipes.  If  so,  there  is  a  remedy  in  an  action  on  the 
case;  and  I  do  not  think  that  there  is  any  case  established  of 
damage  to  the  pipes  of  the  plaintiffs  sufficient  to  justify  the  inter- 
ference of  this  Court  on  the  ground  of  private  nuisanca  I  have 
been  throughout  this  case  very  much  struck  with  the  great  strength 
of  the  affidavits  made  on  the  first  application  as  to  the  anticipated 
nuisance — the  enormous  inconveniences  which  were  then  antici- 
pated as  likely  to  result  to  the  plaintiffs  from  the  defendants  being 
permitted  to  lay  down  their  pipes  at  all — and  what,  in  my  opinion, 
is  the  very  different  aspect  of  the  case  on  the  affidavits  as  they  now 
stand,  *sl)owing  that  the  injui7  anticipated  in  April,  1852,  and  so 
strongly  deposed  to  on  that  occasion,  has  not  been  realized,  though 
it  is  in  evidence  that  six  miles  of  the  pipes  of  the  defendants  have 
been  already  laid  down  in  the  streets  of  Sheffield.  It  was  suggested 
with  reference  to  this  question  of  private  right  that  there  would  be 
great  injury  to  individuals  by  reason  of  the  defendants,  in  con- 
sequence of  their  pipes  having  been  laid  in  property  belonging  to 
others,  acquiring  an  easement  in  such  property.  But  this  seems  to 
mo  to  be  a  private  injury  to  each  individual  and  not  a  nuisance  to 
all  the  inhabitants,  and  if  the  case  be  considered  as  one  of  private 
injury  to  each  individual  I  think  it  is  not  a  case  in  which  this  Court 
could  on  this  record  interfere :  if  the  case  be  considered  as  one  of 
nuisance  to  a  private  individual,  it  is  a  nuisance  of  which  some 
individuals  would  approve  and  others  disapprove.  It  is  evident 
from  the  affidavits  that  there  are  many  of  the  inhabitants  of  Shef- 
field who  would  be  and  are  willing  and  desirous  that  these  pipes 
should  be  laid  down  before  their  houses,  although  others  may  be 
desirous  that  it  should  not  be  done.  It  cannot,  therefore,  be  brought 
forward  as  a  case  of  common  injury  to  all,  and  as  a  case  of  private 
injury  to  each  it  does  not  seem  to  me  to  be  open  on  the  present  record. 
(1)  18  B.  R.  156  (2  Wils.  87). 
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Another  view  which  has  strack  my  mind  with  reference  to  the         A.-G. 
interference  of  this  Court  in  cases  of  this  description  is  this :  These    thb  Shkf* 
parties  are  here  coming  into  equity  on  purely  legal  grounds,  and  in    ^■''"*  ^^ 
a  case  in  which  there  may  be  some  possible  doubt  as  to  the  result     company. 
of  the  proceeding  at  law.    I  take  it  that  in  a  case  of  that  descrip- 
tion the  ordinary  course  of  this  Court  is  to  allow  the  proceedings  at 
law  to  go  on,  in  order  that  the  Court  may  be  in  a  position  to  see 
what  the  result  of  those  proceedings  may  be.     It  is  upon  an  equity 
foonded  on  a  *legal  right  that  the  plaintiffs  come,  and  for  an  extension       [  *32tf  ] 
of  the  i^al  remedy.     Ought  it  not  to  be  seen  whether  the  legal  right 
exists  before  this  Court  will  interfere  ?    The  effect  of  the  interference 
of  this  Court  would  be  to  prevent  the  legal  question  being  tried  at  all. 

Upon  these  grounds,  and  on  looking,  which  I  have  done  carefully, 
through  the  affidavits  in  this  case,  being  satisfied  that  there  is  not  that 
extent  of  mischief  which,  in  my  opinion,  would  justify  the  interference 
of  this  Court,  the  conclusion  that  I  have  arrived  at  is  that  this  informa- 
tion and  bill  ought  to  be  dismissed.  If  it  shall  eventually  appear 
that  there  is  any  such  excessive  mischief  as  is  contemplated  on  the 
part  of  the  plaintiffs  it  will  be  quite  open  to  them,  notwithstanding 
the  dismissal  of  the  bill,  to  file  a  fresh  information  or  bill,  and  make 
a  new  case  upon  new  facts ;  but  upon  the  facts  as  they  at  present  stand, 
my  opinion  is  that  this  information  and  bill  ought  to  be  dismissed. 

The  Lord  Justice  Knioht  Brucb: 

In  making  the  order  of  the  6th  of  August  last,  the  Lords  Justices 
intended  it  certainly  to  be  without  prejudice  to  any  question,  and  par- 
ticularly meant  that  it  should  not  hamper  or  interfere  with  the  judi- 
cial discretion  of  the  Court  as  to  the  mode  of  dealing  with  the  suit 
at  the  hearing.  If  that  intention  or  that  meaning  is  not  clearly 
expressed  in  the  order  as  drawn  up,  it  has  not  been  drawn  up  as  it 
ought  to  have  been.  I  believe,  however,  that  by  neither  side  have 
they  been  misunderstood  in  this  respect.  My  present  impression  is, 
that  the  order,  intended  and  understood  as  1  have  mentioned,  having 
been  made  merely  upon  an  interlocutory  application  in  the  state  of 
facts  and  circumstances  then  presented  to  the  Court,  was  not  an  erro- 
neous or  incorrect  order.  If,  however,  the  question  is  asked,  whether 
I  *now  consider  that  in  disposing  of  the  motion,  so  far  as  I  was  r  *3^7  ] 
concerned,  I  expressed  myself  with  sufficient  fulness  and  altogether 
correctly,  I  must  own  that  I  have  more  misgiving  as  to  the  proper 
answer.  Probably  what  I  then  said  was  well  susceptible  of  amend- 
ment, as  well  as  addition. 
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An  able  and  eminent  member  of  this  Bar,  i^hom  we  have  lost, 
used  to  say  that  there  was  no  justice  in  August.  Not  agreeing  with 
him  to  that  extent,  I  do  acknowledge  that  ever  since  I  have  been 
acquainted  with  the  Court,  there  has  been  a  prevalent  notion  that 
its  light  is  at  that  season  often  in  the  wane,  and  I  will  not  under- 
take to  aver  that  on  the  6th  of  August,  1852,  I  furnished  any 
assistance  towards  a  contrary  opinion.  It  is,  however,  not  material 
on  the  present  occasion  whether  the  Yicb-Ghancbllor  and  the 
Lords  Justices  disposed  correctly  of  the  motions  heard  and  decided 
by  them  respectively  last  year.  Neither  of  the  orders  then  made, 
merely  interlocutory  as  they  were,  can  or  ought  to  influence  the 
Court  now  in  granting  or  refusing  an  injunction.  Not  only  is  the 
motion  before  it  a  new  motion,  we  are  also  at  the  hearing  of  the 
cause,  and  this  upon  more  evidence  than  that  adduced  in  Augast, 
1852,  and  upon  facts,  some  of  which  have  occurred  since  that 
month.  Perhaps  the  motions  refused  were  properly  refused.  Per- 
haps they  ought  to  have  been  wholly  or  in  part  successful.  The 
present  question  is  of  a  decree  to  be  made. 

One  point  suggested  against  the  informant  and  plaintiffs  is  that 
of  acquiescence  or  laches.  I  think  no  such  point  established.  Early 
and  speedily  after  the  first  announcement  of  the  defendants'  pro- 
ject, the  plaintiiBfs  protested  against  it  openly  and  publicly,  and 
they  have  uniformly  declared  and  asserted  practically  their  opposi- 
tion to  it.  Whether  this  suit  was  instituted  *soon  enough  to 
entitle  the  informant  and  plaintiiBfs  to  an  interlocutory  order  for  an 
injunction  may  be  disputable,  but  it  was  commenced,  I  think,  soon 
enough  to  warrant  them  in  asking  for  a  decree,  if  making  a  case 
for  one  in  other  respects.  The  expenditure  of  the  defendants  has 
taken  place  under  full  notice  that  it  was  objected  to,  and  that 
endeavours  were,  and  would  be,  in  active  operation  to  render  it 
fruitless  and  useless  on  the  grounds  or  alleged  grounds  taken  by 
the  information  and  bill. 

Then  comes  the  question,  whether  the  acts  done  and  intended  by 
the  defendants,  of  which  the  informant  and  plaintiffs  complain, 
amount,  or  if  performed  will  amount,  to  a  nuisance  in  point  of  law. 
And  upon  the  evidence  now  before  the  Court,  I  think  that  this 
question  must  be  answered  in  the  affirmative,  if  propounded  for  the 
purpose,  and  in  the  sense,  of  the  information  or  bill  separately, 
and,  therefore,  in  the  affirmative,  if  propounded  for  the  purpose 
and  in  the  sense  of  both  together.  Various  public  highways  in  the 
town  of  Sheffield  have  since  July  last,  in  the  prosecution  of  designs 
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previously  announced,  been  unlawfully  broken  up  for  the  purpose  a.-g. 
of  laying  down  the  defendants'  pipes.  The  same  course  of  pro-  theShbt* 
ceeding  is  intended  to  be  with  equal  unlawfulness  pursued  by  them  ^'"^  ^^^ 
in  other  public  highways  of  the  town  to  an  extent  still  greater.  Compakt. 
And  it  must  be  taken  as  substantially  certain  that  hereafter  (incase 
of  the  absence  of  judicial  interference  preventively),  the  highways 
along  or  under  which  the  plaintiffs'  pipes  lawfully,  and  the  defen- 
dants' pipes  unlawfully,  have  been  and  shall  be  laid,  will  in  various 
places  be  from  time  to  time,  without  just  right  or  lawful  power, 
broken  up  by  the  defendants  for  the  purpose  of  repairing  their 
pipes,  (whether  in  consequence  of  casualties  which  may  happen  to 
affect  them  or  otherwise,)  and  for  the  purpose  of  making  com- 
munications between  their  main  pipes  and  *dwelling-houseSy  or  F  ^^^^  1 
other  buildings.  These  illegal  proceedings,  effected  and  intended, 
present  and  future,  may  perhaps  well  be  said  in  one  sense  to  be  of 
a  temporary  or  transitory,  and  not  a  perpetual  or  permanent  kind. 
But,  from  the  nature  of  the  case,  there  is  obviously,  I  think,  another, 
and,  probably,  a  more  important  sense,  in  which  a  character  of  per- 
petuity or  permanence  may  properly  be  ascribed  to  them.  It  has 
been  argued  that  the  annoyance  (if  any)  felt,  and  possible  to  be 
feared,  must  be  small,  slight,  and  unfit  for  this  Court's  interference. 
Bat  the  frequent  recurrence  for  ever,  or  during  a  period  probably 
long  and  unascertainable,  of  an  annoyance,  slight  in  itself  (slight  I 
mean  if  occurring  but  upon  a  single  occasion,  or  recurring  only  at 
very  rare  intervals)  may  much  interfere  with  the  reasonable  con- 
venience and  comfort  of  life.  Upon  the  evidence  now  before  us  it 
is,  I  think,  reasonable  to  believe  that  during  a  period  probably  long 
and  unascertainable,  the  defendants'  proceedings  under  considera- 
tion, unless  judicially  prevented,  will  unlawfully  be  of  frequent 
recurrence,  and  will  unlawfully  create,  from  time  to  time,  often 
inconvenience  to  persons  who  as  travellers  or  passengers  may  have 
occasion  to  use  the  public  streets  and  highways  in  Sheffield,  to 
shopkeepers  and  other  inhabitants  of  the  town,  and  to  the  plaintiffs ; 
nor,  if  we  now  refuse  an  injunction,  can  it  reasonably,  I  think,  be 
denied  that  in  respect  of  these  unlawful  proceedings,  actual  and 
intended,  redress,  remedy,  or  punishment  may  from  time  to  time, 
for  many  years  to  come,  be  sought  at  law  criminally  and  civilly,  as 
well  summarily  as  otherwise,  to  a  very  inconvenient  and  burthen- 
some  extent  of  diversified  litigation,  at  the  instance  of  a  variety  of 
persons.  This  the  defendants  may,  it  is  true,  be  inclined  to  dis- 
regard.   But  what  they  are  indifferent  to,  may  be  of  importance  to 
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A.-.o.        the  plaintiffs,  and  to  some  at  least  of  *those  on  whose  behalf,  or  for 

The  ^Hsy.     whose  interest  or  protection,  the  Queen's  Attorney-Genet-al  is  to  be 

CoHsuiiEM    considered  as  suing  here.    There  are  persons  certainly  who  are 

Compact,     pleased  with  the  operation  of  patting  the  law  in  motion  in  its 

I  *^^^  J      numerous  departments,  nor  dislike  its  frequent  repetition ;  this, 

however,  more  often  vicariously  than  otherwise ;  but,  in  theory,  if 

not  practically,  the  muItipUcation  of  suits  and  prosecutions  must 

be  considered  something  very  diiBferent  from  a  blessing — so  far,  at 

least,  as  her  Majesty's  unprofessional  subjects  are  concerned. 

There  is,  too,  another  aspect  of  this  case  which  may  deserve 
attention.  Mr.  Overend,  before  the  Lords  Justices  in  January 
of  this  year,  assumed  not  unreasonably,  and  argued  on  the  possi* 
bility,  that  the  defendants  in  the  course  and  by  the  aid  of  time 
may,  through  submission  or  acquiescence  (this  Court  not  inter- 
posing), acquire  in  the  soil,  or  the  use  of  the  soil,  of  the  streets  and 
highways  where  their  pipes  are  proposed  to  be  and  are  now  laid,  a 
right  not  now  existing,  which,  if  acquired,  may  probably  be  found 
of  considerable  inconvenience  publicly  as  well  as  privately.  I  do 
not  know  that  this  argument  has  been  displaced  or  answered. 
Certainly,  I  am  aware  that  the  bill  in  this  cause  is  a  bill  by  the 
plaintiffs  on  their  own  behalf  merely.  But  it  cannot  be  denied 
that  by  way  of  easement  or  otherwise  they  have,  in  the  soil  of  the 
streets  and  highways  within  the  range  of  their  Act  of  Parliament, 
an  interest  exceeding,  and  different  from  that  of  persons  merely 
entitled  to  use  them  for  walking,  riding,  and  driving,  or  to  have 
the  approaches  along  them  to  their  shops,  warehouses,  and  dwellings 
preserved  in  an  uninterrupted  or  unobstructed  state. 

[  *S3i  ]  Something  has  been  said  on  the  subject  of  riots  or  ^unlawful 

assemblies,  of  skirmishes  and  battles  between  the  opposite  forces, 
native  and  auxiliary,  of  the  contending  Companies,  as  likely  to  be 
rife  and  serious  unless  we  shall  interfere,  but  into  that  part  of  the 
argument  I  consider  it  unnecessary  to  enter.  It  seems,  however, 
right  to  notice  the  incorporation,  whether  completely  or  incom- 
pletely, of  the  defendants,  and  the  quantity  of  persons  thus  asso- 
ciated together.  They  have  the  advantage  and  strength  of  lasting- 
ness,  union,  numbers,  and  it  may  well  be  thought  (nor  is  it  new  to 
hold  or  to  act  upon  the  opinion)  that  infringements,  even  seemingly 
slight  infringements,  of  right  in  respect  of  land  by  persons  or 
bodies  so  circumstanced  require  especially  to  be  watched  with  a 
careful  eye,  and  repressed  with  a  strict  hand  by  a  court  of  equity 
where  it  can  exercise  jurisdiction. 
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The  propriety  of  the  bill  may  probably  well  be  thought  open  to        a..g. 
more  doubt  than  the  propriety  of  the  information  in  the  present    xhb  Bnsr- 
case,  but  I  consider  both  to  be  well  founded.    The  information,    c^'g^J^"^ 
upon  the  ground  of  the  public  and  general  nature  of  the  nuisance  ;     company. 
the  bill,  if  on  no  other  account,  yet  on  account  of  the  interest  in  the 
nature  of  a  private  interest,  whether  by  way  of  easement  or  other- 
wise, in  the  soil  of  the  public  highways  of  Sheffield,  which  I  have 
referred  to,  that,  namely,  which  the  plaintiffs  as  a  Company  have 
under  their  Act  of  Parliament ;  an  interest  likely,  I  think  (as  I  have 
said),  to  be  prejudiced  by  the  defendants'  illegal  proceedings,  not  a 
prejudice  in  the  sense  or  way  of  interference  with  a  monopoly  (for 
the  plaintiffs  cannot  truly  be  said  to  have  any  right  in  the  nature 
of  a  monopoly),  but  they  are  entitled  certainly  to  have  their  pipes 
protected,  and  to  exercise  freely  the  powers  conferred  on  them  by 
the  Legislature,  which  has,  for  the  general  good,  placed  *them  under       [  *332  ] 
obligations  and  liabilities  that  the  defendants  are  exempt  from. 

It  has  been  urged,  and  perhaps  not  without  foundation,  that  the 
majority,  or,  at  least,  a  very  considerable  portion,  of  those  who 
compose  the  governing  bodies,  and  of  the  inhabitants  generally,  of 
Sheffield,  are  disposed  against  this  suit,  and  wish  well  to  the 
defendants  and  their  operations,  which,  it  is  also  plausibly  contended, 
will,  on  the  whole,  be  rather  for  the  convenience  and  advantage 
than  to  the  inconvenience  or  disadvantage  of  tbe  town  generally. 
The  fact,  too  (I  suppose  true),  is  urged  that  there  are  many  parts 
of  England,  where  Companies  such  as  the  defendants',  and  consti- 
tuted for  similar  purposes,  exist,  whose  works,  without  any  authority 
from  the  Legislature,  and  without  litigation  or  objection,  have  long 
been  and  are  still  interfering  with  streets  and  public  highways  in 
the  manner  here  complained  of  and  sought  to  be  prevented.  Each 
of  these  considerations  probably  deserves  some  attention,  but  they 
are  not,  I  conceive,  conclusive  in  the  defendants'  favour,  and  are, 
in  my  opinion,  outweighed  by  others. 

If  this  suit  is  opposed  to  the  views  and  wishes  of  a  majority 
of  the  governing  bodies  and  general  inhabitants  of  Sheffield,  the 
minority  do  not  therefore  lose  their  rights.  Their  views  of  what  is 
for  the  convenience  and  advantage  of  the  town  are  not  necessarily 
to  be  disregarded  in  a  case  where  they  have  law  on  their  side ;  and 
if  the  informant  and  plaintiffs  would  have  an  equity  independently 
of  what  has  been  or  is  going  on  in  other  towns  or  places,  they  are 
not  to  be  deprived  of  it  because  the  inhabitants  of  those  towns 
or  places  may  through  the  success  of   this  suit  be  disturbed  or 
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^''^'        inconvenienced.    The  Legislature  is  open  to  all,  and,  therefore,  *to 

Tub  shef-     the  defendants,  who,  if  they  shall  desire  Parliamentary  authority  for 

coK8UMEs»    t^eir  undertaking,  and  shall  make  a  case  for  it,  will,  I  dare  say, 

Company,     obtain  it.     The  probably  great  expense  of  an  opposition  before  com- 

^         -       mittees  of  the  two  Houses  of  Parliament  has  been  fairly  enough  made 

the  subject  of  remark,  but  ought  not  to  influence  our  judgment. 

It  has  been  said,  too,  that  there  are  parish  surveyors  or  local 
boards,  to  whom  or  to  which  the  defendants  have  been  and  are 
willing  to  submit  themselves ;  and  certain  agreements  on  that  sub- 
ject, perhaps  of  a  lawful,  perhaps  of  an  unlawful,  nature,  have  been 
produced.  But  neither  are  the  powers  of  these  surveyors  or  boards 
of  such  extent  or  force  or  practical  utility  for  the  purpose  now 
under  consideration,  as  those  which  the  Court  of  Chancery  can 
exercise ;  nor,  if  they  were,  could  it  be  right  for  this  Court  there- 
fore to  abdicate  an  important  and  useful  branch  of  its  known  and 
undoubted  jurisdiction;  nor  can  the  Attoimey-GenercJ,  or  those 
for  whose  rights  or  interest  he  sues,  or  the  plaintiffs,  be  required  to 
trust  or  resort  to  the  activity,  discretion,  or  judgment  of  any  sur- 
veyors or  board,  present  or  future,  changing  or  unchanging,  partial 
or  impartial,  wise  or  otherwise,  for  the  prevention  or  protection 
which  it  is  the  object  of  this  suit  to  obtain. 

There  are  legal  proceedings  pending,  with  which  the  relator  and 
plaintiffs  upon  having  an  injunction,  if  they  shall  obtain  one,  ought, 
I  think,  to  undertake  to  deal,  so  far  as  they  can,  in  any  manner 
that  this  Court,  upon  any  application  or  suggestion  from  the 
defendants,  now  or  hereafter,  may  deem  reasonable.  But  the 
pendency  of  those  proceedings  ought  not,  in  my  judgment,  to  delay 
[  '334  ]  or  impede  the  action  of  this  Court  in  a  case  *where  the  law  and 
facts  appear  to  me  to  be  free  from  obscurity ;  especially  since  an 
important  statute  which,  though  at  present  in  operation,  was  I 
believe  not  so  in  August  last;  not  forgetting  the  expressions 
attributed,  and  probably  with  correctness,  to  Lord  Eldon  in 
Attorney-General  v.  Cleaver  (1),  but  also  not  forgetting  those  to  be 
found  in  Crowder  v.  Tinkler  {2). 

I  am  of  opinion  that  the  informant  and  plaintiffs  are  entitled 
now  to  an  injunction  until  further  order,  substantially,  though  not 
exactly,  in  the  terms  in  which  they  pray  it,  upon  the  undertaking 
that  I  have  just  mentioned  being  given  by  the  plaintiffs  and  the 
relator  ;  with  liberty  for  either  party  to  apply ;  a  liberty  which  may 
perhaps  be  especially  useful  in  the  event  of  a  certain  result  of  the 
(1)  18  B.  R.  159,  n.  (18  Ves.  211).  (2)  13  B.  B.  267  (19  Vee.  617). 
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trial  of  the  pending  indictment.     As  to  the  costs  of  this  suit,  I  have        a.>g. 

entertained,  and  still  entertain,  too  much  doubt  to  enable  me  to  thbshbf- 

concur  in  any  order  as  to  any  of  the  costs  of  the  relator,  or  the  ^"^u,Ji^ 

plaintiflBs,  or  the  defendants.  Compaky. 

Thb  Lord  Chancellor  : 

This  cause  comes  on  to  be  decided  under  circumstances  some- 
what unusual,  and,  whatever  may  be  the  result,  at  least  it  cannot 
be  said  that  the  subject  has  not  in  one  form  or  another  received  a 
more  than  ordinary  degree  of  consideration  and  discussion.  A 
motion  for  an  injunction  was  made  first  in  the  spring  of  last  year, 
before  Lord  Justice  Turner  when  he  was  Vice-Chancellor.  That 
was  made  upon  the  bill,  before  there  was  any  information  filed,  and 
was  refused.  An  information  and  bill  were  then  filed,  and  the 
motion  was  renewed.  I  say  renewed,  although  the  application  was 
in  some  *8ort  a  new  and  distinct  motion.  But  the  same  question  [  *335  ] 
had  to  be  discussed,  and  Lord  Justice  Turner,  with  his  usual 
accuracy  and  attention,  again  considered  the  subject,  and  came  to 
the  conclusion  that  the  injunction  ought  to  be  refused.  That 
motion  was  brought  by  way  of  appeal  before  the  Lords  Justices, 
and  heard  by  them  a  day  or  two  before,  but  finally  decided  on  the 
6th  of  August,  when  the  Lords  Justices  were  of  opinion  that  the 
Yiee-Cbancellor  Turner  had  rightly  decided,  and  affirmed  therefore 
the  order  which  he  had  made.  Application  was  then  made  to  the 
Lords  Justices  in  Michaelmas  Term  last,  proposing  to  renew  the 
same  motion  but  upon  a  new  state  of  facts,  which  had  arisen  since 
the  former  motion  had  been  disposed  of ;  and  the  Lords  Justices 
then  suggested  that  it  would  be  better  for  the  cause  to  be  set  down 
for  hearing  upon  affidavits  according  to  a  course  which  has  been 
usefully  and  frequently  adopted  of  late,  and  for  the  cause  and 
motion  to  be  heard  and  disposed  of  at  once.  The  parties  adopted 
that  suggestion,  and  the  cause  came  on  to  be  heard  before  the  Lords 
Justices  in  the  last  Term.  After  it  had  been  argued  they  inti- 
mated to  me,  not  having  finally  made  up  their  minds  on  the  subject, 
an  apprehension  that  they  might  not  concur  in  their  views  as  to 
what  ought  to  be  done.  And  although  the  Legislature  has  in  such 
cases  provided  for  such  a  result  when  that  which  is  before  the 
Lords  Justices  is  an  appeal  from  some  other  decision,  no  such  pro- 
vision is  made  with  reference  to  an  original  hearing.  The  Lords 
Justices  in  this  state  of  things  proposed  that  the  cause  should  be 
heard  again  either  by  me  alone,  or  by  the  full  Court,  the  latter  of 
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A..a.        which  courses  I  thought  much  the  better  one.     The  case  has  now 
thb  SHBF-    been  fully  and  very  ably  argued,  necessarily  consuming  a  good  deal 
COK8UMBM    ^*  *^™®   *^^°*  *^®  number  of    affidavits,   and  I  have  come  to  a 
CoMPAKT.     conclusion  against  the  plaintiffs. 
[  336  ]  I  will  state  shortly  the  grounds  on  which  I  have  arrived  at  that 

conclusion.  It  appears  to  me  that  both  the  Lords  Justicbs  concur 
substantially  on  this  point,  that  it  is  a  question  of  degree  whether 
the  Court  will  interfere  or  not.  If  that  be  the  right  view  of  the 
case,  then  the  question  is,  whether  or  not  such  a  probability  of 
substantial  injury  to  the  rights  of  the  public  passing  along  the 
streets  of  Sheffield,  or  the  inhabitants  using  those  streets,  has  been 
made  out  as  to  make  it  a  reasonable  exercise  of  jurisdiction  for  this 
Court  to  interfere  by  granting  an  injunction.  I  confess  that  in  the 
course  of  the  argument  a  doubt  did  pass  through  my  mind  whether 
the  LoBDs  Justices  had  rightly  decided  in  August,  but  I  have  come 
to  the  conclusion,  not  only  that  that  doubt  was  not  well  founded, 
but  to  a  still  stronger  conclusion  upon  the  hearing,  that  there  is  no 
case  for  enabling  us  to  act  otherwise  than  a^  we  then  acted.  Is  the 
evil  of  such  a  nature  as  to  justify  the  Court  in  interfering?  It  is 
said  that  the  defendants  are  about  to  tear  up  the  streets  to  an 
extent,  on  one  side  represented  as  70  miles,  on  the  other  as  100 
miles.  Take  it  that  100  miles  of  the  streets  are  to  be  torn  up.  It 
may  be  that  before  the  defendants  complete  their  works  they  will 
have  taken  up  the  pavement  over  100  miles,  but  they  will  never 
have  up  above  20  yards  at  the  same  time,  and  they  will  never  have 
even  that  length  up,  they  say,  for  above  two  days.  That  agrees 
with  one's  experience  from  what  one  observes  when  similar  works  are 
going  on  in  the  metropolis.     They  are  no  sooner  begun  than  ended. 

The  circumstance  of  the  works  being  performed  in  this  case  in  a 
vast  number  of  places  in  the  course  of  the  next  two  or  three  years, 
or  the  next  year,  during  which  time  the  process  of  laying  down  the 
pipes  will  be  going  on,  does  not  appear  to  me  at  all  to  vary  the 
[  ^337  ]  case.  *One  must  look  at  the  quantum  of  evil  at  each  particular 
place  and  at  each  particular  moment  of  time,  to  determine  whether 
this  injunction  ought  to  be  granted. 

It  may  be  asked  by  way  of  illustration,  why  does  not  the  Court 
restrain  persons  from  coming  with  barrel-organs  through  a  town 
and  disturbing  the  peace  of  the  inhabitants  ?  No  doubt  it  would 
be  a  very  serious  nuisance  if  a  person  with  a  barrel-organ  or  bag- 
pipes were  to  station  himself  under  one's  window  all  day;  that 
would  be  a  nuisance.     But  when  he  is  going  through  a  city,  you 
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know,  he  will  stop  ten  minutes  at  one  place  and  ten  minutes  at 
another,  and  so  he  will  go  on  all  day.  If  the  one  sort  of  nuisance 
could  be  restrained,  I  do  not  see  why  the  other  could  not.  There 
is  a  distinction,  no  doubt ;  the  one  interferes  with  the  soil,  the 
other  does  not  involve  any  interference  with  the  soil.  I  do  not 
see  in  point  of  principle  that  this  distinction  makes  any  great 
difference. 

Bat  I  do  not  rest  this  case  merely  on  my  own  opinion  as  to  its 
being  a  very  small  degree  of  injury,  but  I  think  it  may  be  safely 
deduced  from  the  acts  of  the  Legislature  that  it  is  to  be  so  con- 
sidered. I  come  to  this  conclusion  from  the  different  statutory 
provisions  to  which  our  attention  has  been  called.  The  Joint- 
Stock  Companies  Registration  Act  (1)  contains  in  the  second  section 
a  list  of  certain  Companies  for  executing  works  which  cannot  be 
carried  into  execution  without  the  authority  of  Parliament,  but  it 
does  not  include  Gas  Companies  among  them,  though  such  Com- 
panies are  certainly  within  the  operation  of  the  Act.  When  that 
argument  was  pressed,  I  suggested  that  perhaps  the  Legislature 
might  contemplate  a  Company  formed  for  making  gas  *behind  a 
row  of  houses,  and  supplying  the  inhabitants  with  gas  through 
their  own  land  with  their  consent.  That  was  a  suggestion  that 
passed  in  my  mind,  but  I  cannot  seriously  believe  it  was  any 
arrangement  of  that  sort  that  the  Legislature  "looked  to.  The 
Legislature  mast  have  looked  at  the  fact,  that  Companies  may  be 
formed  for  the  manufacture  and  supplying  a  town  with  gas,  and 
may  carry  into  effect  the  object  which  they  contemplate,  without 
the  authority  of  Parliament.  It  must  have  been  deemed  possible 
in  some  way  to  supply  the  inhabitants  of  a  particular  town  or 
district  with  gas,  without  an  express  Act  of  Parliament  for  that 
purpose.  But  it  was  asked,  did  the  Legislature  contemplate  the 
violation  of  the  law  by  tearing  up  the  pavement  ?  Two  answers 
occurred  to  my  mind  on  that  subject.  Perhaps  the  Legislature 
thought  that  this  would  only  be  done  with  the  sanction  of  the 
surveyors  or  proper  authorities,  which  would  prevent  anything 
taking  place  which  they  considered  injurious  to  the  public  who 
would  pass  along  and  use  the  road  or  street  in  which  the  pipes 
would  be  laid,  and  that  such  a  discretion  might  be  safely  entrusted 
to  those  authorities.  Or  it  may  be  that  the  Legislature  did  not 
consider  the  act  of  taking  up  the  pavement  for  such  a  purpose  as 
this  a  nuisance  at  all. 

(1)  7&8Vict.  c.  110. 
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A.-G.  That  may  probably  be  the  question  to  be  decided  on  the  trial  of 

The  6HKF-     the  indictment  (0*    H  I  thought  the  question  of  injunction  or  no 

CoNsuMBTO    i^j^^ction  depended  on  that,  I  should  have  probably  asked  the 

coMPAiTT.     Lords  Justices  to  concur  with  me  in  letting  this  cause  stand  over 

[  •339  ]       till  after  the  trial  of  that  indictment.     But  I  do  not  think  so.     *If 

these  proceedings  are  unlawful,  I  think  the  unlawfulness  is  too  slight 

to  warrant  this  Court's  interfering  by  way  of  injunction. 

But  I  must  say  that  when  the  cause  was  argued  before  the 
Lords  Justices  in  August  last,  and  I  myself  said  we  do  not  want 
any  court  of  law  to  tell  us  that  tearing  up  the  pavement  was  a 
nuisance,  I  did  not  then  advert  to  the  particular  circumstance  of 
this  case,  but  merely  to  the  general  proposition  ;  and  I  cannot  say 
that  it  appears  to  me  absolutely  impossible  to  be  held  that  the 
taking  up  the  pavement  for  such  a  purpose  as  this  is  not  a 
nuisance.  I  do  not  say  how  this  may  be,  but  the  case  may  be 
held  to  be  analogous  to  one  of  this  sort :  If  I  were  to  station  a  cart 
in  the  street  opposite  to  my  door,  obstructing  the  public  highway,  I 
might  be  guilty  of  a  nuisance  for  aught  I  know,  and  I  might  be 
liable  to  be  indicted ;  but  it  would  be  a  sufficient  answer  to  say, 
that  the  cart  was  there  only  a  reasonable  time  and  for  a  lawful 
purpose.  If  it  is  used  in  the  way  in  which  such  things  are 
ordinarily  used  it  cannot  be  a  nuisance  so  to  use  it.  The  public 
highway  is  for  the  convenience  of  mankind,  and  so  to  use  it  cannot 
be  a  nuisance.  One  of  the  uses  is,  that  people  travelling  along 
with  a  horse,  or  carriage,  or  cart,  may  draw  up  at  a  particular 
door  according  to  their  lawful  occupation.  So  again,  if  I  have  a 
cart  come  to  my  house  with  five  or  six  tons  of  coal,  of  course  it  will 
be  some  time  obstructing  the  public  highway,  but  it  is  difficult  to 
maintain  that  in  an  ordinary  street  that  would  be  a  nuisance.  All 
these  cases  of  nuisance  or  no  nuisance  arising  from  particular  acts 
must,  from  the  nature  of  things,  be  governed  by  particular  circum- 
stances. If  a  carriage  were  to  drive  up  in  Belgrave  Square,  and 
stand  half  the  day  at  the  door  of  a  house  waiting  for  some  person 
[  *34o  ]  calling  there,  I  do  not  *think  that  that  could  be  made  out  to  be  a 
nuisance.  It  may  be  said  to  have  stayed  there  an  unreasonable 
time ;  but  it  would  be  difficult  indeed  to  make  out  that  that  was 
a  nuisance.     Suppose,  however,  the  same  thing  happened  in  the 

(1)  The  iDdictment  was  tried  and  a  charged  on  June  4,   1853,  on  argu- 

verdict    given    for  the  Crown,    with  ment,   the  Court  of    Queen's  Bench 

leave  for  the  defendants  to  move  to  holding  that  the  obstruction  amounted 

enter  a  verdict  of  Not  guilty.    A  rule  to  a  nuisance, 
was  accordingly  obtained,  hut  was  dis- 


▼OL.  xcvni. 
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narrow  part  of  the  street  that  runs  from  Govent  Garden  to  St. 
Martin's  Lane,  I  do  not  know  that  that  would  not  be  a  nuisance. 
£ach  case  must  be  governed  by  its  particular  circumstances.  The 
particular  place  or  object  in  view  must  be  regarded.  I  take  it  that 
all  these  questions  are  of  this  nature,  *'  Are  you  using  that  which  is 
the  subject-matter  of  inquiry  in  a  reasonable  way  and  according  to 
the  nses  for  which  it  was  intended  ?  " 

I  am  of  opinion  that  no  case  is  made  out  for  an  injunction. 
With  reference  to  the  future  evil  of  tearing  up  the  streets  for  the 
purpose  of  repairs  and  the  possibility  of  accidents,  I  can  only  say 
here  that  I  must  deal  with  those  considerations  exactly  in  the  same 
way,  and  inquire  whether  there  is  such  a  probability  of  serious 
injury  as  would  induce  this  Court  to  interfere?  Everybody  who 
has  lived  in  this  town  has  lived  probably  in  a  house  where  there 
have  been  gas  pipes  running  along  the  front  of  it.  Speaking  for 
myself,  I  can  say  that  I  have  experience  of  it  for  some  twenty  or 
thirty  years  and  more,  and  I  have  never  found  any  nuisance  from 
such  a  source.  I  do  not  mean  to  say  that  evils  may  not 
occasionally  occur,  but  I  think  that  the  interests  of  mankind 
require  that  those  things  should  be  disregarded.  I  concur  there- 
fore with  Lord  Justice  Turner  in  thinking  that  this  bill  and 
information  ought  to  be  dismissed,  though  I  entirely  concur  with 
both  the  LoRi>s  Justicbs  that  nothing  should  be  said  about  the 
costs. 


A.-O. 

r. 

Thr  Shbf* 

riELDGis 

COKSaUBBB 

Com  PANT. 


The   great   WESTERN    RAILWAY    COMPANY  and 
Others    v.     The     OXFORD, 


185H. 


WORCESTER,       AND   ^Marih\:l]' 

WOLVERHAMPTON   RAILWAY  COMPANY.  — 


(3  D.  M.  &  G.  341— 36o  ;  S.  C.  16  Jur.  443.) 

A  broad  gauge  Bailway  Compaiiy  were  shareholders  in  a  mixed  gauge 
fiailway  Company,  who,  by  their  Act,  were  bound  to  oonstruct  their  line 
throughout  on  the  broad  gauge,  and  as  to  part  on  the  narrow  gauge  also. 
In  March,  1852,  they  filed  a  bill,  stating  that  the  mixed  gauge  Bail  way 
Company  were  ahout  to  oonstruct  the  line  throughout  on  the  narrow  gauge, 
although  their  funds  were  insufficient  to  enable  them  to  do  so,  and  also  to 
comply  with  their  Act  as  to  laying  down  the  broad  gauge.  The  bill  sought 
an  injunction  to  restrain  the  opening  of  any  part  of  the  narrow  gauge  line, 
and  the  further  construction  upon  that  gauge  until  the  broad  gauge  was 
complete.  In  April,  1852,  the  injunction  was  refused.  From  that  time 
contests  were  carried  on  in  Parliament  between  the  two  Companies,  ending 
in  the  rejection  of  certain  bills  solicited  by  the  mixed  gauge  Company. 
From  August,  1852,  to  January,  1853,  a  correspondence  was  carried  on 
between  them  as  to  traffic  arrangements.  In  January,  1853,  the  broad 
gauge  Company  instituted  a  new  suit,  seeking  an  injunction  to  raatrain  the 
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opening  by  the  mixed  gauge  Bailway  Company  of  any  portion  of  the  line 
upon  the  narrow  gauge  before  the  broad  gauge  was  completed.  In  the 
same  month  they  moved  for  an  injunction  in  the  new  suit,  and  also 
appealed  from  the  refusal  of  the  injunction  in  April,  1852 : 

Held,  that  both  motions  were  too  late. 

Principles  on  which  the  Court  acts  in  refusing  applications  for  an  injunc- 
tion, either  original  or  by  way  of  appeal,  on  the  ground  of  laches. 

Effect  of  objection  in  excluding  laches. 

Thesu  were  two  motions  in  two  different  suits;  the  former  in 
the  order  of  the  notices  being  an  original  motion,  and  the  other 
being  a  motion  by  way  of  appeal  from  the  decision  of  Vice- 
Chancellor  Parker  (l). 
[342]  The  following  short  statement  of  the  facts  will  be  a  sufficient 

introduction  to  the  judgments,  which  principally  turned  on  the 
effect  of  delay  and  acquiescence. 

By  the  Oxford,  Worcester,  and  Wolverhampton  Act,  1846  (which 
was  the  result  of  a  compromised  contest  in  Parliament  between  the 
Great  Western  Bailway  Company,  and  the  London  and  North 
Western  Bailway  Company),  the  Oxford,  Worcester,  and  Wolver- 
hampton Bailway  Company  were  authorized  to  construct  a  railway 
from  Wolvercot,  near  Oxford  (which  is  on  a  broad  gauge  line), 
to  Wolverhampton,  crossing  the  line  of  the  Birmingham  and 
Gloucester  Bailway  (a  narrow  gauge  line)  at  a  place  called  Abbots- 
wood.  By  the  S8th  section  the  railway  was  to  be  constructed  to 
the  satisfaction  of  the  engineer  of  the  Great  Western  Bailway 
Company,  and  to  be  of  such  gauge  as  would  admit  of  its  being 
worked  continuously  with  that  railway.  The  44th  section  required 
there  to  be  laid  down,  and  maintained,  between  Abbotswood  and 
Wolverhampton,  such  additional  rails,  adapted  to  the  gauge  of  the 
Birmingham  and  Gloucester  Bailway,  as  would  admit  of  the  narrow 
gauge  traffic  proceeding  from  Abbotswood  to  Wolverhampton. 

By  the  11th  section,  the  Great  Western  Bailway  Company  were 
enabled  to  become  shareholders  in  the  Oxford,  Worcester,  and 
Wolverhampton  Bailway  Company,  and  they  had  become,  in  pur- 
suance of  this  provision,  the  proprietors  of  a  large  number  of 
shares. 

On  the  22nd  of  March,  1851,  three  shareholders  in  the  Oxford, 

Worcester,   and   Wolverhampton   Bailway  Company  filed   a  bill 

[  ^343  J       against  the  chairman  of  that  Company,  *and  the  Great  Western 

and  London  and  North  Western  Bailway  Companies,  stating  that  the 

board  of  directors  of  the  Oxford,  Worcester,  and  Wolverhampton 

(1)  5  De  a.  ft  Sm.  437 ;  see  note,  po$t,  p.  178. 
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Railway   Company    were    not    then    constructing    and    did    not    TrxQisay 
intend  to  constract,  the  works  of  their  railway  according  to  the  UAivfitS^CiK 
provisions  of  the  Act;  but  were  constructing,  and  intended  to  _     J- 
coDstruct  it,  so  as  to  be  worked  continuously  by  and  with  the   woRoiftsTKft,' 
London  and  North  Western  Railway  Company  and  the  Midland  vkrhamptoh 
Railway  Company ;  and  (although  their  funds  were  insufficient  to  '*^*"'*^*  ^• 
constract  the  whole  line  upon  the  mixed  gauge)  that  they  had 
agreed  with  the  two  last-mentioned  Companies  to  apply  to  Parlia- 
ment for  powers  to  authorize  them  to  depart  from  the  terms  of 
their  original  Act.     The  prayer  of  the  bill  was  to  restrain  any  such 
application  from  being  made  to  Parliament.    Upon  the  hearing  of 
that  suit,  Lord  Cranworth,  then  Vice-Chancellor,  directed  a  case  to 
be  stated  for  the  opinion  of  a  court  of  law,  and  granted  an  injunction 
in  the  meantime  (i). 

On  the  18th  of  March,  1852,  the  Great  Western  Railway  Company 
and  other  plaintiffs  instituted  a  suit  on  behalf  of  themselves  and  the 
other  shareholders  in  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  except  such  of  them  as  were  defendants,  stating 
that  the  Oxford,  Worcester,  and  Wolverhampton  Bailway  Company 
were  proceeding  to  construct  their  whole  line  on  the  narrow  gauge, 
and  that  their  funds  were  not  sufficient  to  enable  them  so  to  con- 
struct it ;  and  also  to  comply  with  the  requisitions  of  their  Act,  as 
to  the  broad  gauge,  and  praying  that  it  might  be  declared  that, 
according  to  the  true  construction  of  the  Acts  of  Parliament,  the 
Oxford,  Worcester,  and  Wolverhampton  ♦Railway  ought,  throughout  [  ♦Sii  ] 
its  whole  length,  to  be  constructed  on  the  broad  gauge,  so  as  to 
admit  of  the  same  being  worked  continuously  with  the  Great 
Western  Railway ;  that  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company  were  not  authorized,  under  any  circumstances,  to 
lay  down  rails  on  the  narrow  gauge  on  that  portion  of  the  line 
which  lay  between  Abbotswood  and  Evesham,  or  on  any  part  of 
their  line  to  the  south  of  Abbotswood ;  and,  further,  that  they  were 
not  authorized,  on  any  part  of  their  line  to  the  north  of  Abbotswood 
aforesaid,  to  lay  rails  on  the  narrow  gauge,  unless  and  until  they 
should  have  laid  rails  throughout  the  whole  length  of  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  on  the  broad  gauge,  so  as 
to  adapt  the  line  to  be  worked  continuously  with  the  Great  Western 
Railway:  and  that  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  their  directors,  servants,  and  agents,  might  be 
restrained  from  taking  any  steps  or  doing  any  act,  and  particularly 
(1)  Benmn  v.  Buffard,  S\f  R.  R.  184  (1  Sim.  N.  S.  ddO). 
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Thk  Qbeat  from  expending  the  monies  or  funds  of  the  Company,  or  any  monies 

Railway  Co.  borrowed  or  to  be  borrowed  by  or  on  the  credit  of  the  Company,  or 

ThbOxfobd  ^^  *^y  ^^y  pledging  or  using  the  credit  of  the  Company,  in,  or 

woBCESTKB,  towards,  or  for  the  purpose  of  constructing  their  line  of  railway,  in 

AND  I*  Oil' 

VEBHAMFTOK  the  first  iustauce,  otherwise  than  on  the  broad  gauge  throughout 
its  entire  length,  and  so  as  to  enable  the  same  to  be  worked  con- 
tinuously with  the  Great  Western  Railway,  together  with  additional 
rails  to  the  north  of  Abbotswood  and  side  lines,  pursuant  to  the 
provisions  of  their  Acts  of  Parliament ;  and  in  particular,  that  the 
Oxford,  Worcester,  and  W^olverhampton  Railway  Company,  their 
servants  and  agents,  might  be  restrained,  under  any  circumstances, 
from  laying  rails  on  the  narrow  gauge  on  the  line  between  Abbots- 
wood  and  Evesham,  or  any  part  of  the  line  to  the  south  of  Abbots- 
wood  ;  and  that  they  might  also  be  restrained,  as  to  that  part  of 
[  •^^o  ]  the  *line  of  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
which  lay  to  the  north  of  Abbotswood,  from  laying  rails  on  the 
narrow  gauge,  unless  and  until  they  should  have  laid  rails  through- 
out the  entire  length  of  the  railway  of  the  broad  gauge ;  and  that 
they  might  also  be  restrained  from  opening  or  using  any  part  of 
the  Oxford,  Worcester,  and  Wolverhampton  Railway,  except  a  loop 
line,  in  the  bill  mentioned,  unless  and  until  they  should  have  laid 
rails  upon  and  have  opened  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  throughout  its  entire  length  on  the  broad  gauge ; 
and  also  that  they  might,  in  like  manner,  be  restrained  from  con- 
structing or  using  any  of  the  works  of  the  railway,  or  laying  down 
or  using  the  rails  thereof,  otherwise  than  in  conformity  with 
the  Oxford,  Worcester,  and  Wolverhampton  Railway  Act,  1845, 
and  the  several  other  Acts  under  which  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  was  constituted,  and  the  true  spirit 
thereof. 

A  motion  for  an  injunction  in  the  terms  of  this  prayer  was 
refused  by  Sir  Jambs  Pabkbr  (as  has  been  already  mentioned),  on 
the  21st  of  April,  1852,  and  it  was  from  this  refusal  that  the  second 
of  the  above-mentioned  motions  was  an  appeal  (i). 

On  the  10th  of  January,  1853,  the  Great  Western  Railway 
Company,  as  sole  plaintiffs,  filed  another  bill  against  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company,  which,  after 

(1)  The  interlocutory  application  to  report,  as  this  appeal  from  the  Yics- 

PABE£R,y-.0.,i8report6dindDeG.  &  Chakc£LL0B*8     decision    sufficiently 

Sm.  437.    An  extract  from  his  judg-  states  and  confirms  his  view  upon  the 

ment  is  given  post,  p.  188.    It  was  point  there  decided. — 0.  A.  S. 
thought   unnecessary  to  retain  that 
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aetdiig  forth  the  statements  of  the   former  bill,   stated  to  the    Thk  Great 
following  effect :  Rai^^ayCo 

That  in  the  Session  of  1852  the  majority  of  the  directors  of  the  x„b  Oxford 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company  intro-    Wohcbstkr. 
daoed  three  bills  into  Parliament,  for  the  purpose  of  severing  the  verhampton 
undertaking  of  that  Company  from  all  connexion  with  the  Great  '^*"'^^*^^^- 
•Western  Railway,  and  establishing  a  new  and  independent  line  on       I  *'^*^  J 
the  narrow  gaoge  from  Oxford  to  London.     That  these  bills  were 
opposed  by  the  Great  Western  Railway  Company,  two  of  them 
rejected,  and  the  third  withdrawn.     *     *     *     . 

The  bill  [after  stating  a  long  correspondence  between  the  Com-       C  348  ] 
panics  (i)  ]  then  stated  that  the  Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company  some  time  since  opened  their  line  of 
railway  in  portions;    first  from  Worcester  to  Abbotswood,  then 
from  Worcester  to  Stoke  Prior,  then  from  Droitwich  to  Stourbridge, 
then  from  *  Abbotswood  southward  to  Evesham ;  and  that  they  had      [  •s**  ] 
recently,  on  or  about  the  20th  of  December,  1852,  opened  for 
traflSc  their  line  from  Stourbridge,  northwards  to  Dudley,  and  that 
they  intended  in  the  month  of  January,  1853,  to  open  for  traffic  a 
further  part  of  their  line,  namely,  from  Evesham  south  to  Wolver- 
cot,  to  join  the  Great  Western  Railway  there.     That  the  course  of 
proceedings   so  adopted  by  the  Oxford,  Worcester,  and  Wolver- 
hampton  Railway   Company,  as  aforesaid,  was  contrary  to   the 
provisions  and  express  enactments  of  the  aforesaid  Acts  of  Parlia- 
ment under  which   the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company  was  constituted  and  established  as  aforesaid,  and 
an  attempt  to  evade  the  provisions  of  the  same  Acts,  and  that  such 
proceedings  were  wholly  illegal  and  beyond   the  powers  of  the 
Company,  and  that  the  same  were  adverse  to  the  true  interests  of 
the  shareholders  of  the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  and  to  the  shareholders  of  the  Great  Western 
Railway   Company,   and  if    permitted   to  go  on   would  occasion 
irreparable  injury  to  each  of  the  Companies.     *     *     ♦ 

The  bill  prayed,  among  other  things,  for  an  injunction  to  restrain       [  ^^^  ] 
•the  Oxford,  Worcester,  and  Wolverhampton   Railway  Company, 
their  directors,  servants,  and  agents— 1.  From  opening  or  using,  or 
permitting  to  be  opened  or  used,  on  the  narrow  gauge,  the  railway 
from  Evesham  to  Wolvercot  aforesaid,  or  any  part  thereof,  or  any 

(1)  The  oomBpondence  did  not  an  injonctiozi  in  April,  1852,  from 
intaniate  any  intention  of  appealing  which  refusal  this  appeal  was  made. — 
from  the  Vicb-Chasccbllob's  refusal  of      0.  A.  S. 
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ThcObkat    part  of  their  line  of  railway  not  already  opened  and  in  use  for 

Railway  Co.  traffic  as  aforesaid,  unless  and  until  they  shoald  have  formed  their 

Thr  Oxfobd   ®*^^  railway,  throughout  its  entire  length,  on  the  broad  gauge,  and 

WoRCBKTBH,   80  as  to  enable  the  same  to  be  worked  continuously  with  the  Great 

vEBUAMPTON  Westem  Railway,  together  with  additional  rails  on  the  narrow 

iiAiLWAT  Co.  gauge  tQ  the  north  of  Abbotswood  aforesaid,  and  side  lines  pursuant 

to  the  Acts  of  Parliament,  and  unless  and  until  the  line  of  railway 

should  have,  throughout  its  length,  been  constructed  and  completed 

to  the  satisfaction  of  the  engineer  for  the  time  being  of  the  plaintiffs, 

the  Great  Western  Railway  Company. 

2.  From  taking,  or  causing  to  be  taken,  any  step,  or  doing,  or 
causing  to  be  done,  any  act,  matter,  or  thing,  and  in  particular 
from  expending  or  causing  or  permitting  to  be  expended  the  monies 
or  funds  of  the  said  Company,  or  any  part  thereof,  or  any  monies 
borrowed,  or  to  be  borrowed,  by  or  on  the  credit  of  the  last-mentioned 
[  'SSI  ]  ♦Company,  or  in  any  way  pledging  or  using  the  credit  of  the  last- 
mentioned  Company  in  or  towards  or  for  the  purpose  of  forming 
their  line  of  railway  in  the  first  instance  otherwise  than  on  the 
broad  gauge  throughout  its  entire  length,  and  so  as  to  enable  the 
same  to  be  worked  continuously  with  the  Great  Western  Railway, 
together  with  additional  rails  to  the  north  of  Abbotswood  aforesaid, 
and  side  lines,  pursuant  to  the  provisions  of  the  said  Acts  of 
Parliament. 

8.  From  constructing  or  using  any  of  the  works  of  the  said 
railway,  or  laying  down,  or  using,  or  permitting  to  be  used,  the 
rails  thereof,  or  any  of  them,  otherwise  than  in  conformity 
with  the  aforesaid  Acts  of  Parliament,  and  the  true  spirit  and 
intent  thereof. 

The  Solicitar-Oeneralf  and  Mr.  Q.  L.  Rmsellf  supported  the 
motions. 

Mr.  Rolt,  Mr.  Matins,  and  Mr.  JesseU,  opposed  them. 

The  Solicitor 'Oeneral  replied. 

The  arguments  appear  sufficiently  from  the  following  judgments^ 

March  u.     Thb  Lord  Justicb  Knight  Brucb  : 

It  is  not  now  to  be  determined  what  order  or  decree,  whether  of 
dismissal  or  otherwise,  if  these  causes  were  or  shall  be  before  the 
Court  for  hearing,  it  would  or  will  be  proper  to  make.  We  are 
dealing  with  interlocutory  motions  only,  one  under  each  of  the  three 
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)  UE.     Tlie   first   of  these  bills  was  filed  not  sooner  than 

MMc\i,185^,tYie  second  not  sooner  than  January,  1853.     Of  two  of 

the  motiona,  notice    ^w^&s    given  only  in  January,  1853.    One  is  a 

motioE  \)y  ^way  oi  appeal    from  an  interlocutory  *order,  made  by 

Bii  ihXBA  VhXKKB.   in    April,  1852,  or  perhaps  rather  a  refusal 

in  ipriX,  \&5^,  on    tlie    part  of  that  learned  Judge  to  make  an 

intetlocutoTy   order.      An    answer  has  not  been  filed   or  waived       *-  *^^*  ^ 

in  any  one  oi  the   causes   as  I  collect;  nor  have  the  defendants, 

as  1  xmdeTstand,  Y>een  brought  into  contempt.    Among  the  grounds 

of  resistance  to  each  motion,  but  especially  to  the  two  first,  has 

been  that  of  acquiesceDce  or  delay  imputed  to  the  plaintiffs,  whose 

motions  the  three  are  respectively. 

^ith  this  particular  ground  I  propose  to  deal  first ;  and,  con- 
sidering the  time  of  filing  the  second  bill,  I  have  not  the  least 
hesitation  in  saying  that  the  motion  under  it  ought  necessarily  to 
fail,  if  the  appeal  motion  ought  to  do  so  by  reason  of  acquiescence 
or  delay.  The  Great  Western  Bailway  Company,  it  is  to  be 
remembered,  are  plaintiffs  in  the  first  cause,  suing  with  some 
individuals  on  behalf  of  themselves  and  others,  and  are  the  sole 
plaintiffs  in  the  second  and  third  causes.  But  the  Attomey-Oeneral 
is  neither  an  informant  nor  a  defendant  in  any  one  of  the  three. 
Whether  if  he  had  been  here  it  would  have  made  any  material 
difference  I  need  not  give  an  opinion. 

As  to  the  appeal  motion,  I  assume  for  the  present  purpose,  that 
is  to  say,  merely  for  the  purpose  of  the  point  of  acquiescence  or 
delay,  that  the  true  construction  of  the  Act  of  1845,  is  the  plaintiffs' 
construction,  and  would,  had  they  proceeded  with  diligence  and 
uniformity  of  purpose,  have  entitled  them  to  an  injunction,  even 
upon  an  interlocutory  application.  But  the  bill  of  March,  1852,  was 
filed  after  the  plaintiffs  had  been  for  eleven  or  twelve  months,  or 
more,  in  possession  of  direct  notice  of  the  defendants'  intention  to 
deal  with  *their  railway  in  a  manner  upon  the  foundation  of  the  [  *3^3  3 
wrongfulness,  or  supposed  wrongfulness,  of  which  the  bills  proceed, 
and  the  order  appealed  from  having  been  made  on  the  21st  of  April, 
and  notice  of  the  appeal  motion  not  given  until  January,  the 
defendants,  during  the  whole  of  the  intermediate  period,  proceeded 
as  before  with  their  works,  and  incurred  necessarily  about  them  (as 
before)  very  considerable  expense. 

Perhaps  the  mere  delay  between  April  and  January  would  have 
be^n,  without  acquiescence  (so  far  as  there  may  be  delay  without 
acquiescence),  sufficient  to  dispose  of  the  appeal.    But  I  am  of 
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trr  orbat  opinion  upon  the  evidence,  that  during  the  greater  part,  if  not  the 
Railway  Co.  ^hole,  of  the  interval,  there  was  acquiescence  on  the  plaintifijB* 
Thr  Oxfobd  P*^* — conduct,  I  mean,  of  the  plainfciflfs,  from  which  the  defendants 
WoBOBSTEB,  were  entitled  to  infer  that  the  plaintiffs  did  not  mean  to  appeal 
VERHAMPTOK  f^om  the  Yice-Ghancbllor'8  order,  or  refusal  to  make  an  order. 
Railway  Co.  whichever  term  ought  to  be  used. 

The  case  is  not  before  us  of  the  defendants  having  intended  in 
January  last  or  now  intending  to  conduct  themselves,  or  their 
business,  in  a  manner  intimated  by  Sir  James  Parkbr  to  be,  in  his 
opinion,  wrongful.  I  collect  his  opinion  to  have  been  that  they 
might  well  do  what  it  is  the  object  of  the  two  first  of  these  motions 
to  prevent,  namely,  might  well  (so  far,  at  least,  as  the  Act  of  1845 
is  concerned)  open  and  use  their  railway,  along  its  whole  course, 
with  a  double  line  of  rails,  on  the  narrow  gauge,  and  either  a  double 
or  a  single  line  of  rails  of  mixed  gauge.  I  do  not  assert,  or  deny 
that  to  be  a  view  of  the  Act  of  1845,  in  which  I  concur. 
[  *354  ]  It  has  been  argued,  that  during  a  time,  commencing  ^before  the 

2 1st  of  April  last,  and  ending  with  or  in  June,  certain  bills  bearing 
(or,  which,  if  passed,  would  have  borne)  on  the  disputes  between 
the  parties,  were  pending  in  Parliament,  and  that  their  pendency 
so  long  ought  to  relieve  the  plaintiffs  from  any  imputation  (so  far 
as  that  time  extends)  of  acquiescence  or  delay.  I  am  unable,  how- 
ever, so  to  view  the  matter.  It  appears  to  me  that  for  every  present 
purpose  that  time  must  count  against  the  plaintiffs,  as  much  as  if 
the  defeated  bills  had  been  finally  defeated  in  April  last.  Neither 
party,  I  think,  had  a  right,  in  any  sense  at  present  material,  io 
speculate  upon  the  fate  of  any  one  of  the  bills.  But  I  may  notice 
(as  a  circumstance  not  unfavourable  to  the  defendants  on  the 
present  occasion)  the  passing  in  June,  1852,  of  an  Act  frequently 
mentioned  during  the  argument.  The  correspondence  subsequent 
to  the  21st  of  April  last,  appears  to  have  commenced  not  earlier 
than  the  23rd  of  August.  There  is  not  anything  in  that  cor- 
respondence equivalent,  in  my  judgment,  to  an  intimation,  that 
there  was  any  intention  of  appealing  against  the  order  or  refusal  of 
Sir  James  Parker,  nor  do  I  find  any  evidence  of  an  intimation  in 
any  sense  or  way  of  such  an  intention  before  November,  1852. 

The  plaintiffs'  counsel  have  appeared  to  place  some  reliance  on 

the  orders  obtained   previously  to  March,  1852,  in  the  causes  of 

Beman  v.  Rufford  (1),  (where  one  of    the  plaintiffs  here  was  a 

plaintiff),  and  The  Great  Western  Railway  Company  v.  Rushout  (2), 

(1)  89  E.  R.  184  (1  Sim.  N.  S.  OoO).       (2)  90  B.  R.  87  (u  DeG,  &  Sm.  290). 
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orders,  however,  which  seem  to  me  to  have  a  ^bearing  possibly  for,  TubQbeat 

but  certainly  not  against,  the  defendants  on  this  occasion.    No  railwitCo. 

application  in  either  of  those  suits  is  before  us,  and  I  wish  to  be  the  Oxford 

understood  as  giving  no  opinion  touching  anything  said  or  done  in  Worcesteb, 

.,,  AND  WOL- 

eitner.  vbrhampton 

Railway  Co. 


[366] 


It  has  been  urged  too  on  behalf  of  the  plaintifEs,  that  no 
part  of  the  defendants'  works  and  expenditure  already  made, 
is  or  will  be  useless  to  them,  or  is  now  contended  by  the 
plaintiffs  to  be  unlawful  or  improper  in  any  other  sense  than 
this,  that  a  portion  of  them  should  have  been  preceded  by  works 
not  yet  done,  which  the  plaintiffs  contend  should  be  done  by  the 
defendants  before  they  can  properly  proceed  to  execute  or  complete 
the  works,  that  they  claim  a  right  to  complete  or  execute  in  the 
first  instance.  The  defendants  say,  however  (and  as  it  seems  to  me 
not  without  foundation),  that,  upon  the  assumption  of  the  plaintiffs 
being  right  in  their  view  of  the  statute  of  1845,  the  defendants  have 
been  laying  out  large  sums  of  money  in  an  order  and  a  manner 
which  have  (very  prejudicially  to  themselves)  diminished  their 
means  of  doing  what  the  plaintiffs  require;  and  would,  by  the 
interference  of  the  Court,  with  respect  to  the  order  or  manner 
of  the  defendants*  future  works  as  desired  by  the  plaintiffs, 
be  materially  embarrassed  and  prejudicially  interrupted  in  the 
prosecution  of  designs,  which,  during  many  months,  the  defendants 
have  been  allowed  by  the  plaintiffs  to  prosecute  at  great  expense, 
under  the  notion,  that  the  defendants  were  entitled  to  prosecute 
them.  It  appears  to  me  upon  principle  equally,  and  the  authorities 
(including  a  case,  of  which  my  learned  brother  has  reminded  me — 
The  Birmingham  Canal  Company  v.  Lloyd)  (1),  that  the  plaintiffs  had 
not  perhaps  before,  but  have  certainly  not  since,  the  21st  of  April 
last,  so  conducted  themselves  as  to  be  now  entitled  to  an  injunction 
upon  the  appeal  motion,  or  upon  the  original  motion  of  January  of 
this  year  ;  whatever  may  be  the  true  meaning  of  the  38th  section 
of  the  Act  of  1845 ;  for,  beyond  the  question  of  the  true  construc- 
tion of  the  words  "  worked  continuously,"  there  is  not  substantially 
*any  case  of  dissatisfaction,  upon  the  part  of  Mr.  Brunei,  so  far  C  *^^^  3 
as  the  88th  section  is  concerned. 

In  all  that  I  have  said  with  respect  to  the  two  first  motions,  the 

ground  on  which  I  have  proceeded,  is,  I  repeat,  the  acquiescence  or 

delay  of  the  plaintiffs.    But  it  seems  not  improper  to  add  that 

were  this  ground  fit  to  be  wholly  disregarded,  I  should  (probably  or 

(1)  11  B.  B.  246  (18  Ves.  616), 
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Thb  Qrbat  certainly)  still  think  the  plaintiffs  entitled  (if  to  any  injunction 

Bailway  Co.  upon  the  two  first  motions,  or  either  of  them,)  to  no  other  injunc- 

The  Oxkord  ^^^^  ^^^^  ^^  ^  future  expenditure.     The  18l8t  section  of  the  Act 

WoBcmER,  of  1845,  under  which  the  Board  of  Trade  has  made  an  order  on 

AKD  WOL- 

TRBHAM PTOK  thc  Great  Western  Bailway  Company  (an  order,  that  either  from 
Air.wAT   o.  jjjj^jjjjity  ijq  qY^j  jjj^  Qj  otherwise,  they  have^  not  obeyed),  seems  to 
me  to  throw  serious  difficulty  in  the  way  of  the  parties  making 
those  motions.     The  defendants  under  the  Act,  passed  in  June, 
1852,  have  yet  more  than  a  year  allowed  them  by  Parliament  for 
the  completion  of  their  works.     They  profess  (and  I  believe  not 
fraudulently,  not  dishonestly)  an  intention  to  complete,  before  the 
end  of  the  two  years  allowed  by  the  last  Act,  a  double  line  of  mixed 
gauge  along  the  whole  course,  along  which  the  plaintiffs  require  that 
they  should  make  a  double  line  of  broad  gauge..    I  am  not  satisfied 
that  this  alleged  intention  is  of  impossible  or  even  improbable 
execution.    And  if  it  is  not  of  impossible  or  improbable  execution, 
and  the  defendants  are  not  acting  (as  whether  right  or  wrong  they 
are  not,  in  my  opinion,  shown  to  be  acting)  mala  fide,  I  do  not  see 
why  (acquiescence  or  no  acquiescence,  delay  or  no  delay)  the  Court 
should  now,  upon  either  of  the  two  first  motions,  interfere,  unless 
possibly  as  I  have  said  with  respect  to  future  expenditure.     But  if 
the  alleged   intention  is  of  impossible  or  improbable  execution, 
neither  then  do  I  (acquiescence  or  no  acquiescence,  delay  or  no 
f  •857  ]       delay)  *perceive  sufficient  reason  for  any  other  interposition  upon 
those  two  motions.     The  Attorney-General,  I  repeat,  is  not  here.    A 
single  line  of  mixed  gauge,  now  in  active  progress,  is  likely  to  be 
completed  before  the  next  month ;   and  treating  this  as  a  mere 
question  of  contract  between  subject  and  subject  relating  to  property, 
and  considering  the  contract  as  formed  by  the  88th  section  of  the  Act 
of  1845  (which,  whatever  may  be  the  true  reading  of  that  section,  is 
now  to  be  taken  in  conjunction  with  the  Act  of  June,  1852),!  must  if 
asked  what  fair  purpose  in  such  a  case  can  be  fairly  advanced  by 
stopping  that  single  line  now,  or  by  preventing  the  use  of  it,  or  of 
the  lines  of  narrow  gauge,  answer  in  my  opinion  none. 

The  Lord  Justice  Turner: 

The  original  motion  seeks  for  an  injunction  to  restrain  the 
opening  or  using  of  the  narrow  gauge  line  from  Evesham  to 
Wolvercot,  or  any  part  of  the  line  not  already  opened,  till  the  whole 
line  of  the  Oxford,  Worcester,  and  Wolverhampton  Railway  is 
formed  throughout  its  entire  length  on  the  broad  gauge,  and  till 
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that  line  is  completed  thronghoat  to  the  satisfaction  of  the  plain-    thb  Gkkat 
tiffs'  engineer.     Secondly,  to  restrain  any  act  or  expenditure  in  rh^^co. 
forming  the  Oxford,  Worcester,  and  Wolverhampton  Railway  in  the  .     J*- 
first  instance,  otherwise  tlian  on  the  broad  gauge  throughout;  and   Wobckster* 
thirdly,  to  restrain  the  construction  of  the  works  or  laying  down  vbrhampton 
the  rails  otherwise  than  in  conformity  with  the  Acts  of  Parliament.  ^^'^^^^  ^^*- 

The  appeal  motion  seeks  first  to  restrain  any  act  or  expenditure 
in  constructing  the  line  in  the  first  instance, — that  is  the  line  of 
the  Oxford,  Worcester,  and  Wolverhampton  Railway, — otherwise 
than  on  the  broad  gauge  throughout.  Secondly,  and  particularly 
to  restrain  the  ^laying  down  the  narrow  gauge  south  of  Abbots-  [  •s^s  ] 
wood.  Thirdly,  to  restrain  the  laying  down  of  the  narrow  gauge 
north  of  Abliotswood  till  the  broad  gauge  was  laid  through  the 
entire  length.  Fourthly,  to  restrain  the  making  any  part  of  the 
line  till  the  broad  gauge  is  laid  through  the  entire  length.  And 
fifthly,  to  restrain  the  construction  of  the  works  or  laying  down  the 
rails  otherwise  than  in  conformity  with  the  Acts. 

The  first  point  of  the  original  motion,  therefore,  corresponds  to 
the  fourth  point  of  the  appeal  motion,  with  this  difference  only, 
that  the  original  motion  goes  beyond  the  appeal  motion  to  the 
extent  of  asking  that  the  injunction  may  be  in  force  until  the  line 
is  completed  to  the  satisfaction  of  the  Great  Western  Company's 
engineer.  The  second  point  of  the  original  motion  corresponds 
with  the  first  point  of  the  appeal  motion ;  and  the  third  point  of 
the  original  motion  corresponds  with  the  fifth  point  of  the  appeal 
motion. 

These  two  motions  may  be  considered  separately,  or  in  connection, 
the  one  with  the  other;  and  I  will  first  deal  with  the  original 
motion  without  reference  to  the  appeal  motion,  and  upon  the 
assumption  that  the  questions  between  the  parties  had  never  before 
been  in  any  shape  submitted  for  the  opinion  of  the  Court.  In  this 
view  of  the  case,  the  right  of  the  plaintiffs  to  call  for  the  inter- 
ference of  the  Court  must  (as  it  seems  to  me)  depend  upon  the 
construction  of  the  Act  of  Parliament,  by  which  the  Oxford,  Wor- 
cester, and  Wolverhampton  Company  was  incorporated,  and  on  the 
effect  which  is  due  to  what  has  occurred  since  the  passing  of  that 
Act.  Now,  whatever  may  be  the  construction  of  the  Act,  the  plain- 
tiffs have  had  the  same  right  to  insist  upon  that  construction,  from 
the  day  when  the  Act  was  passed  as  they  have  at  the  present  time. 
The  construction  they  *put  upon  the  Act  is,  that  the  Oxford,  [  *S59  ] 
Worcester,  and  Wolverhampton  Company  were  not  authorized  by 
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The  Qhkat   it  to  lay  the  narrow  gauge  sooth  of  Abbotswood ;  or,  at  all  OTents, 

V\r  KRT 1CRW 

RAILWAY  Co.  that  th^y  were  bound  in  the  first  instance  to  lay  a  double  line 
ThkOxfokd  ^*  broad  gauge  throughout  the  whole  length  of  the  railway; 
WoROKSTEB,   and  the  case  cannot  be  put  more  favourably  for  them  than  to 

AKD  WOL- 

VEBHAMPTOM  assume  this  construction  to  be  correct.  Assuming  it  then  to  be  so, 
AiLWAY  o.  j^^^  j^g  ^Yxis  case  stand  upon  the  evidence  before  us,  in  the  view, 
which  we  are  now  considering,  of  there  having  been  no  previous 
application  to  the  Court?  It  stands  thus — that  from  the  month  of 
March,  1852,  the  Oxford,  Worcester,  and  Wolverhampton  Company 
have  been  proceeding  to  lay  down  the  narrow  gauge,  south  of 
Abbotswood,  at  the  same  time  laying  down  a  single  line  only  of 
broad  gauge,  and  no  application  has  been  made  to  this  Court  to 
prevent  them.  Is  this  a  case  in  which  the  Court  ought  now  to 
interfere  to  prevent  the  opening  of  the  single  line  of  broad  and 
narrow,  or,  as  it  is  termed,  mixed  gauge  ?  I  am  of  opinion  that  it 
is  not. 

Where  the  summary  interference  of  this  Cpurt  is  invoked,  in 
cases  of  this  nature,  it  must  be  invoked  promptly.  Parties  who 
have  lain  by  and  permitted  a  large  expenditure  to  be  made,  in 
contravention  of  the  rights  for  which  they  contend,  cannot  call 
upon  this  Court  for  its  summary  interference.  The  jurisdiction  to 
interfere  is  purely  equitable,  and  it  must  be  governed  by  equitable 
principles.  One  of  the  first  of  those  principles  is  that  parties 
coming  into  equity  must  do  equity ;  and  this  principle  more  than 
reaches  to  cases  of  this  description.  If  parties  cannot  come  into 
equity  without  submitting  to  do  equity,  afai'tiori  they  cannot  come 
for  the  summary  interference  of  the  Court  when  their  conduct 
before  coming  has  been  such  as  to  prevent  equity  being  done. 
[  3fK)  ]  This  view  of  the  case  was  attempted  to  be  met  by  the  suggestion 

that  the  plaintiffs  had  throughout  objected  to  the  narrow  gauge 
being  laid  south  of  Abbotswood  ;  but  that  objection  alone  is  not  in 
my  opinion  sufficient.  There  was  objection  and  even  threat  of  an 
action  in  The  Birmingham  Canal  Company  v.  Lloyd  (1).  There  the 
Canal  Company  had  the  use  of  certain  reservoirs ;  a  person  who 
was  working  in  an  adjoining  coal  mine  intended  to  make,  and  gave 
notice  to  the  Company  that  he  would  make  a  level  in  his  mine,  the 
effect  of  which  would  be  to  affect  the  reservoirs  which  belonged  to 
the  plaintiffs,  the  Birmingham  Canal  Company.  The  Birmingham 
Canal  Company  upon  that  gave  notice,  that  if  he  did  they  would 
bring  an  action ;  and  then  they  brought  no  action,  but  permitted 
(1)  11  R.  R.  245  (18  Ves.  516). 
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the  defendant  to  go  on  laying  oat  his  money  to  the  extent  of    Thb  Great 
only  2,0001.  in  making  the  level  for  the  purposes  of  his  mine,  railway  Co. 
Upon  that  an  application  was  made  to  this  Court  for  an  injunction,  xhk  Oxford 
Lord  Eldon  puts  it,  that  he  rested  the  case  entirely  on  the  ground    Wobgestbr, 
of  delay.    He  says:  ''  Assuming  for  the  present  purpose  this  piece  ybrhampton 
of  water,  called  Broadwater,  to  be  a  reservoir  within  this  Act  of   *^'^^^^^^- 
Parliament,  the  plaintiffs  must  establish  their  right  to  damages  at 
law,  before  I  ought  to  grant  this  injunction.    I  proceed  here  upon 
the  circumstances  of  delay.    The  defendants  having,  in  pursuance 
of  their  promise  to  give  six  months  notice  of  beginning  to  work 
their  mines,  given  notice  in  April,  1810,  expressly  mentioning  their 
purpose  to  open  the  Sough,  the  Company  having  given  a  counter- 
notice,  that  they  would  in  that  case  seek  damages  at  law,  and, 
having    a    right  to  apply  promptly    to    this    Court  to   prevent 
the  act,  instead  of  taking  that  course,  permit  the  defendants  to 
expend  2,000^.  in  proceeding  towards  getting  coal  by  erecting  fire 
engines,  &c. ;  and,  when  they  are  about  *to  get  coal,  the  plain-       C  *^^^  1 
tiffs  come  for  an  injunction.    They  ought  to  have  commenced  their 
opposition,  when  they  could  have  done  so  with  justice ;  "  and 
accordingly  upon  that  ground,  and  that  ground  alone,  Lord  Eldon 
in  that  case  refused  the  injunction. 

Now  there  the  expenditure  was  very  far  short  of  what  the 
expenditure  in  the  present  case  must  necessarily  have  been.  It  is 
true  that  there  was  in  that  case  greater  lapse  of  time  than  there 
has  been  in  the  present,  but  the  weight  which  is  due  to  lapse  of 
time  must,  as  I  apprehend,  in  a  great  degree  depend  upon  the 
extent  of  the  expenditure.  It  was  then  said,  however,  that  the 
proper  time  for  the  application  to  the  Court  was  upon  the  proposed 
opening  of  the  line ;  but  this  position  seems  to  me  to  be  equally 
untenable  in  the  point  of  view  now  under  consideration,  for  the 
plaintiffs'  contention  has  throughout  been  that  there  was  no  right 
to  lay  the  narrow  gauge  south  of  Abbotswood,  and  upon  the  assump- 
tion of  that  point  having  been  brought  before  the  Court  before  the 
expenditure  in  laying  the  narrow  gauge  was  incurred,  and  having 
been  maintained,  the  money  so  expended  might  have  been  applied 
to  what,  according  to  the  plaintiffs'  construction,  was  the  proper 
purpose,  and  the  position  of  the  defendants  would  then  have  been 
wholly  different. 

Taking  this  case  therefore  to  rest  upon  the  original  motion,  I  am 
clearly  of  opinion  that  so  far  as  respects  the  1st  and  8rd  heads  of 
the  application  it  ought  to  be  refused.    It  is  then  to  be  considered 
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Thk  uitEAT  whether,  apon  these  points,  the  case  is  differed  in  favour  of  the 
Railway  Co.  plaintiffs,  by  the  original  motion  and  the  appeal  motion  being  taken 
The  (^fobd  ^^  connection  with  each  other.  It  does  not  appear  to  me  that  it  is, 
WoKCESTKR,  and,  on  the  contrary,  I  think  the  plaintiffs'  case  is  placed  in  a  less 
YKBHAMPTON  favourable  point  of  view  by  the  *two  motions  being  taken  together. 
Railway  Co.  rpj^^  appeal  motion  is  from  a  judgment  pronounced  by  the  late 
Vice-Chancellor  Parker,  on  the  21st  of  April,  1862,  and  in  that 
judgment  he  expressed  himself  thus(i):  ''The  first  question  is, 
being  bound  to  lay  down  the  broad  gauge,  are  they  at  liberty  also 
to  lay  down  the  narrow  gauge  line  throughout  ?  It  appears  to  me 
that  they  are.  The  Act  of  Parliament  which  prescribes  that  the 
railway  shall  be  formed  of  such  gauge,  and  according  to  such 
mode  of  construction  as  will  admit  of  being  worked  continuously 
with  the  Great  Western,  does  not,  as  it  seems  to  me,  prohibit  its 
being  laid  down,  so  as  to  be  adapted  to  another  mode  of  working  as 
well,  if  it  suits  the  interests  of  this  Railway  Company  so  to  do. 
This  view  of  the  case  appears  to  me  to  be  entirely  in  accordance 
with  Lord  Cranworth's  judgment  in  Beman  v.  Rufford  (2).  The  next 
question  is,  are  they  bound  to  lay  down  a  double  line  throughout  ? 
I  do  not  think  that  they  are.  Engineering  questions  may  arise  as 
to  whether  it  is  advisable  to  lay  down  a  double  line,  but  there  is 
nothing  in  the  Act  of  Parliament  to  restrain  them  from  laying 
down  a  single  line,  if  they  think  fit.  Next,  are  they  at  liberty  to 
lay  down  upon  a  mixed  gauge,  if  they  think  fit  ?  I  think  they  are, 
I  see  nothing  to  prevent  their  line  being  a  line  capable  of  being 
worked  continuously  with  the  broad  gauge  line,  adapted  so  as  to  be 
traversable  by  carriages  to  be  run  upon  a  narrow  gauge  line ;  so 
that  it  appears  to  me,  if,  when  the  railway  shall  be  completed,  there 
shall  be  a  single  line  of  railway  the  whole  distance  from  Wolver- 
hampton to  Wolvercot,  admitting  of  being  worked  continuously 
with  the  Great  Western,  and  with  additional  rails  between  Abbots- 
wood  and  the  Grand  Junction,  capable,  with  those  additional  rails, 
[  •^♦is  ]  of  being  worked  by  a  narrow  *gauge  line,  that  the  Company  are 
not  bound  to  do  more.  It  appears  to  me  they  have  power  to  con- 
struct their  line  upon  the  narrow  gauge  between  Abbotswood  and 
Wolvercot,  and  that  such  aline  will  be  a  railway  made  in  accordance 
with  the  provisions  of  this  Act  of  Parliament.'* 

The  defendants,  therefore,  were  justified  in  considering  that  they 
had  the  right  to  lay  down  the  narrow  gauge  south  of  Abbotswood ; 
that  they  were  not  bound  to  lay  down  the  double  line-  of  broad 

(1)  6  De  G.  &  ?m.  447,  448.  (2)  89  R.  B.  184  (1  Sim.  N.  S.  550). 


?0L.  xcvm.]     1853.    CH.    8  D.  M.  &  G.  863—864.  189 

gauge ;  and  that  the  reqaisitions  of  the  Act  would  be  satisfied  if,  Tub  grkat 
when  the  line  was  completed  and  open  to  Wolvercot,  there  was  a  railway  Co. 
line  capable  of  being  worked  continuously  with  the  Great  Western,  thkOxfobd 
which,  in  the  opinion  of  the  Yice-Chancbllob,  a  single  line  of  mixed  Worcbstbb, 
gauge  would  be ;  and  the  plaintiffs,  by  not  having  appealed  against  tkruampton 
the  Yice-Ghamcbllor's  order,  have  encouraged  the  defendants  to  ^"-^^^  ^^' 
believe  that  they  did  not  mean  to  dispute  those  conclusions. 

It  was  urged  on  the  part  of  the  plaintiffs  that,  whilst  the  suit  was 
pending,  tiie  delay  in  appealing  could  not  operate  to  their  prejudice; 
but  I  cannot  agree  to  that  proposition.  Even  where  a  decree  has 
been  made,  and  an  appeal  is  brought  long  after  the  decree,  the 
Court  always  leans  against  the  appeal,  and  this  principle  applies  in 
my  opinion  much  more  strongly  to  the  case  of  an  interlocutory 
application. 

Another  ground  which,  as  it  seems  to  me,  has  an  important 
bearing  on  these  parts  of  the  motions  is  the  question  of  comparative 
mischief.  On  the  one  hand,  the  injury  to  the  defendants  cannot 
but  be  great,  if  the  line  be  not  permitted  to  be  opened.  On  the 
other  hand,  I  see  no  injury  to  the  Great  Western  by  permitting 
it  to  be  opened.  If,  as  they  contend,  the  whole  *income  and  pro-  [  ^3<4  ] 
perty  of  the  defendants  ought  to  be  applied  in  making  the  double 
broad  gauge  line,  they  will  rather  be  benefited  by  the  probable 
increase  of  that  income  and  property  from  the  opening  of  the  line. 
In  every  view  of  this  case,  therefore,  I  think  that  the  first  part  of 
the  original  motion  and  the  fourth  part  of  the  appeal  motion  (the 
parts  of  both  motions  which  refer  to  the  opening  of  the  line)  ought 
to  be  refused.  For  the  same  reasons,  the  third  part  of  the  original 
motion  and  the  fifth  part  of  the  appeal  motion  (the  parts  which 
refer  to  the  construction  of  the  works  according  to  the  Act  of 
Parliament)  must  also,  as  I  think,  be  refused ;  and  the  second  and 
third  parts  of  the  appeal  motion  (which  go  to  restraining  the 
narrow  gauge  being  laid  to  the  south  of  Abbotswood,  or  to  the 
north  of  Abbotswood  till  the  broad  gauge  is  laid  through  the  entire 
length)  seem  to  me  to  fail  upon  the  same  grounds. 

It  is,  perhaps,  hardly  necessary  to  observe  that  the  observations 
which  have  been  made  upon  the  appeal  motion,  as  taken  in  con- 
nection with  the  original  motion,  apply  with  at  least  equal  force  to 
the  appeal  motion  if  separately  considered. 

We  have,  then,  only  to  consider  with  reference  to  these  two 
motions,  the  second'  branch  of  the  original  motion  and  the  first 
branch  of  the  appeal  motion  (the  parts  which  relate  to  the  question 
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Thk  Qbkat    of  restraining  any  expenditure  for  forming  the  line  in  the  first 
Westicrn 
Railway  Co.  instance  otherwise  than  on  the  broad  gaage) ;  and  this  part  of  the 

ThkOxfoud   ®*^®  admits,  perhaps,  of  more  doubt  with  reference  to  future  expen- 

vvoRCBSTBB,   diture;  but  much  of  what  has  been  already  said  applies  to  this 

VERHAUPTON  point  also.    It  is  impossible   to  say   what  the  position  of  the 

ailwayCo.  defendants  would  have  been  if  the  plaintiffs  had  come  earlier  to 

[  ♦ses  ]      prevent  the  expenditure  *which  has  been  incurred  upon  the  narrow 

gauge.     The  broad  gauge  might  then  have  been  wholly  or  nearly 

completed,  and  funds  might  thus  have  been  created  for  laying  down 

the  narrow  gauge,  in  lieu  of  the  funds,  the  application  of  which  to 

that  purpose  is  now  sought  to  be  restrained.    The  position  of  the 

defendants,  therefore,  may  have  been  materially  altered,  by  the 

delay  on  the  part  of  the  plaintiffs,   assuming  their  construction 

of  the  Act  to  be  correct,  and  upon  this  ground,  I  think,  they  must 

be  held  to  have  lost  any  equity  which  they  might  have  had,  for  the 

summary  interference  of  this  Court  to  restrain  the  application  of 

the  funds — at  least,  so  long  as  the  course  which  the  defendants 

have  pursued  since  the  judgment  of  the  Yice-Ghamcbllor,  of  laying 

down  the  broad  gauge  with  the  narrow  gauge,  is  continued  to  be 

pursued,  and  no  undue  preference  of  the  narrow  to  the  broad  gauge 

is  given  in  the  expenditure. 

Upon  the  whole,  therefore,  I  think  the  two  first  motions  must  be 

refused. 

The  order,  therefore,  upon  these  two  motions,  will  be  to  refuse 

them  with  costs,  without  prejudice  to  any  question  in  the  causes, 

or  either  of  them,  or  to  any  proceedings  at  law  which  the  plaintiffs 

may  be  advised  to  take,  and  with  liberty  to  the  plaintiffs  to  take 

any  such  proceedings  as  they  may  be  advised. 


1853.  '^OOCH  V.  GOOCH. 

May  4,  7,  28,  ^3  -p   ^  ^  ^  366—389.) 

Junes,  ^YoT  a  note  of  this  appeal  affirming  the  decision  at  the  Bolls  Court  reported  in 

92  B.  B.  223  (14  Beav.  565),  see  92  B.  B.  at  p.  234,  and  a  reference  should  be 
added  on  p.  237  to  In  re  Ash/oHh  [1905]  1  Ch.  at  p.  541,  74  L.  J.  Ch.  361,  92 
L.  T.  534.— O.  A.  8.] 
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STOKltS  V.  BEN  BOW.  W3. 

(3  D.  M.  &  G.  390—397  ;  S.  C.  22  L.  J.  Ch.  823 ;  17  Jar.  821 ;  1  W.  R.  115,        june  8.* 

134,  420;  21  L.  T.  O.  S.  189.)  

LokI 
A  testator  directed  his  executors  to  pay  *<  the  sam  of  500^.  a  piece  to  each  Gran  worth, 

child  that  may  be  bom  to  either  of  the  children  of  either  of  my  brothers  L.C. 

lawfully  begotten  " :   Held,  that  the  child  of  a  niece  bom  within  eight        [  390  ] 
months  after  the  testator's  death  was  entitled  to  the  legacy,  and  that  the 
gift  was  not  as  to  that  child  void  for  remoteness. 

Distinctior,  on  a  question  of  remoteness,  between  the  gift  of  a  sum  in 
gross  to  be  distributed  among  a  class,  and  the  gift  of  distinct  legacies  to  a 
number  of  persons. 

WiLLUM  TowNssND  by  his  will,  dated  the  Slat  March,  1827, 
after  certain  specific  legacies,  gave  the  residue  of  his  personal 
estate  to  Matthew  Shaw,  John  Benbow,  John  Townsend,  and  Job 
Townsend,  whom  he  appointed  his  executors,  upon  trust  (after 
payment  of  all  his  just  debts,  funeral  and  testamentary  expenses, 
and  the  several  legacies  thereinbefore  by  him  bequeathed,  together 
with  the  whole  of  the  legacy  duty  and  duties  payable  in  respect  of 
the  several  legacies  and  annuities  by  him  therein  given)  to  make 
certain  investments  for  the  benefit  of  various  legatees :  the  testator 
directed  the  ultimate  residue  of  his  estate  to  be  paid  and  divided 
amongst  all  and  every  his  next  of  kin  who  should  be  living  at  the 
time  of  his  decease  share  and  share  alike  to  and  for  their  his 
and  her  own  respective  use  and  benefit. 

By  a  codicil  to  his  will,  dated  the  14th  November,  1827,  the 
testator  disposed  of  his  freehold  copyhold  and  leasehold  estates ; 
and  by  a  second  codicil,  dated  the  10th  March,  1882,  after  bequeath- 
ing legacies  of  5002.  each  to  four  persons  by  name  who  were  children 
of  Alice  Early  a  daughter  of  Henry  one  of  the  testator's  brothers, 
he  gave  and  bequeathed  in  the  words  and  figuTes  following,  namely : 
"  Item.  1  direct  my  executors  to  pay  by  an^  out  of  my  personal 
estate  exclusively  the  sum  of  6001.  a  piece  to  each  child  that  may  be 
bom  to  either  of  the  children  of  either  of  my  brothers  lawfully 
b^otten  to  be  paid  to  each  of  them  on  his  or  her  attaining  the  age 
of  twenty-one  years  without  benefit  of  survivorship." 

The  testator  died  on  the  day  of  the  date  of  the  second  codicil ;  [  391  ] 
and  it  appearing  doubtful  who  might  be  entitled  to  claim  legacies 
under  the  general  bequest  in  the  codicil,  a  suit  was  instituted  in 
^e  name  of  William  Townsend  Storrs,  an  infant  child  of  a  daughter 
of  one  of  the  testator's  brothers  and  who  was  born  after  his  death, 
the  bill  in  which  prayed  that  the  executors  might  be  decreed  to  set 
apart  from  the  general  personal  estate  of  the  testator  the  sum  of 
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Storks       500/.,  and  to  invest  the  same  on  proper  security  at  interest  for  the 
Bbkbow.      benefit  of  the  plaintiff  until  be  should  become  entitled  to  receive 
the  same,  and  that  the  same  might  then  be  paid  to  him. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Bolls 
(Sir  John  Leach),  who  made  a  decree  therein,  dated  the  8th  July, 
1888,  d^laring  that  the  children  in  esse  only  at  the  time  of  the 
death  of  the  testator  were  entitled  to  the  legacies  of  5001.  each,  and 
referring  it  to  the  Master  to  inquire  and  state  whether  the  plaintiff 
was  in  esse  at  the  time  of  the  death  of  the  testator  (i). 

The  Master  by  his  report,  dated  the  20th  November,  1888,  found 
that  the  plaintiff  was  bom  on  the  29th  October,  1882,  and  that  the 
testator  died  on  the  10th  March,  1882,  and  it  therefore  appeared  to 
him  and  he  found  that  the  plaintiff  was  in  esse  at  the  time  of  the 
death  of  the  testator.  This  report  was  absolutely  confirmed  by  an 
order,  dated  the  28rd  January,  1884;  and  the  administration  of  the 
testator's  estate  was  proceeded  with  upon  the  footing  of  the  decree, 
the  executors  considering  that  they  would  be  justified  in  paying  the 
5001.  to  the  plaintiff  when  he  came  of  age. 
[  •392  ]  Two  other  questions  subsequently  arose  upon  the  *clau8e  above 

mentioned,  and  were  brought  at  different  times  before  the  Court  for 
decision.  The  first  of  these  was,  whether  the  four  children  of  Alice 
Early,  to  whom  legacies  of  500L  were  bequeathed  by  name  in  the 
codicil,  were  also  entitled  to  take  similar  legacies  under  the  clause ; 
and  as  to  this  the  Yice-Ghancellor  Knight  Bruce  decided  that  the 
parties  just  named  were  not  entitled  to  double  legacies  (2).  The 
other  question  was  whether  a  fifth  child  of  Alice  Early  born  after 
the  date  of  the  will  but  before  the  date  of  the  second  codicil  was 
entitled  to  a  legacy  of  500L  under  the  clause;  and  on  this  the 
Master  of  the  Bolls  (Sir  John  Bomilly)  decided  that  the  child  was 
not  so  entitled  (»). 

In  the  course  of  the  discussions  which  thus  took  place  doubts 
were  suggested  whether  the  clause  in  question  was  not  altogether 
void  for  remoteness ;  and  as  the  plaintiff  together  with  two  other 
children  similarly  circumstanced  with  him  were  about  shortly  to 
come  of  age,  and  would  then  be  entitled  under  the  decree  of 
Sir  John  Leach  to  the  payment  of  legacies  of  500Z.  each,  the  repre- 
sentatives of  the  residuary  legatees  were  advised  to  bring  the 
question  of  construction  again  before  the  Court,  by  way  of  appeal 

(1)  39  E.  E.  132  (2  My.  &  K.  46).  (3)  See  Early  v.  Middleton,  14  Beav. 

(2)  See  Early  v.  Benbow,  70  E.  E.  ioii,  subsequently  affirmed  on  appeal, 
250  (2  Coll.  342).  as  reported  in  1  D.  F.  &  J.  1. 
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from  that  deeree.    They  aeoordingly  appealed  to  the  Lord  Chancellor      storbs 
by  petition  (i)  under  the  6th  Order  of  the  7th  August,  1852,  as  to     bevbow. 
the  enrolment  of  decrees,  &c. ;  and  on  the  21st  January,  1858,  an 
order  was  made  by  the  full  Court  of  Appeal  that  the  time  for  appeal- 
ing from  the  decree  of  the  8th  July,  1888,  should  be  enlarged  until 
the  first  day  of  Easter  Term  then  next. 

The  representatives  of  the  residuary  legatees  then  presented  their  [  893  ] 
petition  of  appeal,  praying  that  the  decree  of  the  8th  July,  1888, 
might  be  reversed  or  altered,  and  that  it  might  be  declared  that 
the  bequest  of  the  legacies  of  6001.  each,  contained  in  the  second 
codicil,  was  void  for  remoteness,  or  that  in  the  event  which  happened 
of  the  testator's  death  on  the  day  of  the  date  of  the  said  codicil  no 
legacy  became  payable  under  the  bequest.  This  petition  of  appeal 
now  came  on  to  be  heard  before  the  Lord  Chancellor. 

Mr.  WUlcock  and  Mr.  Rogers  supported  the  decree  of  Sir  J.  Lbaoh. 
They  submitted  that  the  plaintiff  exactly  answered  the  terms  of 
description  contained  in  the  codicil,  and  that  the  Court  would  not 
be  inclined  to  put  such  a  construction  on  the  words  as  to  make  the 
gift  void  for  remoteness.  [They  cited  and  commented  on,  Ringrose 
Y.  Bramham{2\  Nan/an  v.  Legh{s)t  Lancashire  v.  Lancashire  {4), 
Clarke  v.  Clarke  (6),  Whitelock  v.  Heddon  (6),  Trawer  v.  Butte  (7), 
Storrs  v.  Benbow  (8),  Boughtan  v.  James  (9),  Early  v.  Benbow  (lO), 
Early  v.  Middleton  (ii).] 

Mr.  Teed,  and  Mr.  Shebbeare,  for  the  appellants. 
They  contended  that  the  entire  gift  in  the  codicil  was  void  for 
remoteness :  there  was  nothing  to  show  that  *the  testator  meant  [  *^9i  ] 
to  confine  it  to  the  children  of  his  then  bom  nephews,  and  thus 
there  was  no  limitation  of  the  class  of  legatees.  The  necessity  of 
applying  the  rule  as  to  remoteness  was  shown  by  the  fact,  that  it  would 
be  impossible  for  the  executors  to  deal  with  the  case  of  one  individual 
singly  and  pay  his  legacy,  because  they  would  not  know  whether 
they  had  sufficient  funds.  The  word  ^'may"  used  in  the  clause 
clearly  indicated  futurity,  and  had  been  so  treated  by  all  the  Judges 

(1)  The  application  was  first  made         (5)  8  B.  B.  430  (2  H.  Bl.  399). 

by  motion,  bat  the  parties  were  then  (6)  1  Bos.  &  P.  243.    Stated  24  B.  B. 
directed  to  present  a  short   petition      165. 

stating  the  special  circumstances  of  (7)  24  B.  B«  164  (1  Sim.  &  St.  181). 

the  case.  (8)  39  B.  B.  132  (2  My.  &  K.  46). 

(2)  2  B.  B.  84  (2  Cox,  384).  (9)  73  B.  B.  116  (1  OoU.  26). 

(3)  17  B.  B.  453  (7  Taunt.  85).  (10)  70  B.  B.  250  (2  GoU.  342). 

(4)  2  R  B.  535  (5  T.  B.  49).  (11)  92  B.  B.  171  (14  Beav.  453). 
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stobrs       before  whom  the  case  had  come.    If  the  plaintiff  was  to  be  con- 
Bbnbow.      sidered  as  bom  at  the  date  of  the  codicil,  it  was  impossible  to  say 
that  he  fell  within  the  description.     They  cited,  and  commented  on. 
Porter  v.  Fox  (i),  Doe  v.  HaUett  (2),  Boughton  v.  Jamei  (a). 

(The  Lord  Ghanobllor  drew  attention  to  the  cases  of  Leake  v. 
Robinson  (4),  and  lAyrd  Dungannon  v.  Smith  (6).) 

Mr.  Willcock  replied. 

The  Lord  Ghamcbllor  at  the  conclusion  of  the  argument,  intimated 
an  opinion,  that  qudcunque  rta,  whether  as  a  child  in  esse  at  the  death 
of  the  testator,  or  as  not  bom  until  after  the  date  of  the  codicil,  the 
plaintiff  would  be  entitled,  but  at  the  same  time  expressed  some 
doubt  as  to  the  correctness  of  the  holding  of  Sir  J.  Leach  confining 
the  gift  to  children  born  in  the  testator's  lifetime.  His  Lordship 
referred  also  to  the  appellant's  argument  on  the  question  of  remote- 
ness, and  observed  that  he  was  not  aware  that  the  rule  applicable 
to  the  case  of  a  gift  of  a  gross  fund  distributable  between  persons 
forming  a  class  some  of  whom  might  be  within  and  some  beyond 
[  *395  J  the  limits  allowed  by  law,  had  been  ^extended  to  the  gift  of  distinct 
legacies  to  a  number  of  persons.  His  Lordship  said  that  he  would 
look  into  the  authorities  and  dispose  of  the  matter  at  a  future  day. 

JuM  8.       The  Lord  Ghancbllor  : 

I  was  perfectly  prepared  to  dispose  of  this  case  three  months  ago, 
but  was  told  that  the  point  was  very  much  the  same  as  that  raised 
in  Gooch  v.  Gooch  (6),  and  that  the  parties  therefore  wished  the 
matter  to  stand  over  imtil  that  case  was  disposed  of,  thinking  it 
might  have  a  material  bearing  upon  the  present  question.  I  con- 
fess however  that  this  appears  to  me  to  be  a  perfectly  clear  case, 
and  to  be  independent  of  any  decision  in  Gooch  v.  Gooch, 

The  question  arises  upon  a  clause  in  a  codicil  which  is  in  these 
words, — "  Item.  I  direct  my  executors  to  pay  by  and  out  of  my 
personal  estate  exclusively  the  sum  of  500L  a  piece  to  each  child 
that  may  be  born  to  either  of  the  children  of  either  of  my  brothers 
lawfully  begotten  to  be  paid  to  each  of  them  on  his  or  her  attaining 
the  age  of  twenty-one  years  without  benefit  of  survivorship."  This 
is  a  money  legacy  to  each  child  of  any  nephew  the  testator  had  or 

(1)  38  B.  E.  156  (6  Sim.  485).         (4)  16  R.  E.  168  (2  Mer.  363). 

(2)  14  R  E.  408  (1  M.  &  S.  124).      (5)  69  B,  E.  137  (12  01.  &  Fin.  546). 

(3)  73  E.  E.  116  (1  CoU.  26).         (6)  Ante,  p.  190. 
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might  have.     The  testator  had  brothers  living,  but  there  might  be       btorrb 
legacies  too  remote,  because  the  gift  included  legacies  to  children  of     bihbow. 
a  child  not  yet  bom. 

The  bill  was  filed  twenty  or  thirty  years  ago ;  and  the  cause  was 
heard  before  Sir  John  Leach.  The  argument  then  was,  that  the 
gift  was  too  remote,  but  Sir  John  Leagh  thought  that,  according  to 
the  true  construction  of  the  clause  children  born  in  the  lifetime  of 
the  testator  were  meant,  and  therefore  he  said  the  gift  could  not  be 
too  remote,  for  it  only  let  in  children  that  *might  be  born  between  [  *896  ] 
the  date  of  the  will  and  the  death.  A  decree  was  accordingly  made 
declaring  that  the  children  in  esse  only  at  the  time  of  the  death  of 
the  testator  were  entitled  to  the  legacies,  and  it  was  referred  to  the 
Master  to  inquire,  &c.  The  Master  found  that  the  plaintiff  was  in 
e9se  in  this  sense,  namely  that  the  testator  died  in  October  and  the 
plaintiff  was  bom  six  months  afterwards ;  and  I  think  he  was  so. 
The  question  then  is  whether  he  is  entitled  ;  I  am  of  opinion  that 
he  certainly  is,  for  he  was  a  child  in  esse  within  the  meaning  put 
upon  the  clause  by  Sir  John  Leach. 

There  are  three  ways  in  which  this  gift  might  be  interpreted :  it 
might  mean  children  that  were  in  esse  at  the  date  of  the  will;  it 
might  mean  children  that  might  come  into  esse  in  the  lifetime  of 
the  testator;  and  it  might  mean  children  born  at  any  time.  I  own 
it  seems  to  me  that  this  gentleman  is  entitled  qtidcunque  vid.  If  it 
was  to  the  children  then  in  being,  he  would  I  think  be  probably 
within  the  meaning  of  such  description ;  but  if  it  was  to  children 
to  come  in  esse  in  his  lifetime  and  afterwards  to  be  born,  it  seems 
to  me  that  a  child  in  ventre  sa  mere  at  the  death  of  the  testator  was 
a  child  "hereafter  to  be  born"  within  the  meaning  of  the  provision. 

The  rule  that  makes  a  limitation  of  this  kind  mean  children  at 
the  death  of  the  testator  is  one  of  convenience:  a  line  must  be 
drawn  somewhere,  otherwise  the  distribution  of  the  testator's  estate 
would  be  stopped,  and  executors  would  not  know  how  to  act ;  but 
that  rule  of  convenience  cannot  be  applied  to  exclude  a  child  certainly 
within  the  meaning  of  the  limitation  in  the  absence  of  any  contrary 
expressed  intention  of  the  testator.  I  think  therefore  that  Sir  John 
Leach  was  right,  supposing  the  interpretation  of  the  will  to  be 
*what  I  have  stated,  and  that  this  child  certainly  comes  within  the  [  *S97  ] 
description.  I  must  add  however  that  I  do  not  say  that  the  gift 
was  at  all  remote  if  it  meant  a  child  to  be  born  at  any  time,  because 
this  is  not  the  case  of  a  class  :  it  is  a  gift  of  a  pecuniary  legacy  of  a 
particular  amount  to  every  child  of  every  nephew  which  the  testator 
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then  bad,  or  of  every  nephew  that  might  be  bom  after  bis  death, 
and  is  therefore  good  as  to  the  children  of  the  nephews  he  then 
had,  and  bad  as  to  the  children  of  nephews  to  be  bom  after  his 
death. 

It  would  be  a  mistake  to  compare  this  with  Tjeake  v.  Robinson  (i) 
and  other  cases  where  the  parties  take  as  a  class,  for  the  difficulty 
which  there  arises  as  to  giving  it  to  some  and  not  giving  it  to 
others  does  not  apply  here.  The  question  of  whether  or  not  the 
children  of  afterborn  nephews  shall  or  shall  not  take,  has  no  bear- 
ing at  all  upon  the  question  of  whether  the  child  of  an  existing 
nephew  takes :  the  legacy  given  to  him  cannot  be  bad  because  there 
is  a  legacy  given  under  a  similar  description  to  a  person  who  would 
not  be  able  to  take  because  the  gift  would  be  too  remote.  I  give 
therefore  no  positive  opinion  upon  the  point  of  remoteness  generally 
in  this  case,  becaase  I  think  that  qudcunque  rid,  on  the  construc- 
tion of  the  will,  there  is  nothing  to  justify  the  exclusion  from  taking 
of  a  child  who  was  conceived  at  the  death  of  the  testator  and  bom 
six  or  seven  months  afterwards.  If  the  words  in  question  meant 
children  who  though  not  then  in  existence  should  be  in  existence  at 
the  death,  the  plaintiff  was  in  existence  at  the  death  ;  and  if  they 
meant  children  born  at  any  time,  he  was  bom  and  must  have  been 
bom  if  at  all  within  such  a  time  as  made  his  legacy  not  remote.  I 
am  therefore  of  opinion  that  in  any  way  he  is  entitled. 


186S. 

Jliav  27,  28. 
Junall. 


PEARSON  V.  BUTTER. 

(3  D.  M.  &  O.  898—408 ;  8.  C.  1  W.  B.  421.) 

[Affirmed  by  the  House  of  Lords  on  appeal  as  reported  under  the  title  of  Gfrey 
T.  PearBon  in  6  H.  L.  C.  61.] 


1858. 

Jliareh  16. 

July  16. 

Loid 

Cramworth, 

L.a 

[409] 


Ik   re    EDWARD   DALE    COLLINSON,   a   Person  of 

Unsound  Mind. 
COLLINSON  V.  COLLINSOK 

(3  D.  M.  &  G.  409—416.) 

Lands  bought  by  a  father  in  the  name  of  his  son  held  under  the  ciroum* 
stances  of  the  case  not  to  amount  to  an  advancement:  but  the  Lord 
Chavgellob  declined  to  make  an  order  to  that  effect  on  the  petition  of  tb» 
father. 

Thb  petition  was  presented  by  John  Gollinson,  the  father  of  the 

lunatic,  and  it  prayed  the  appointment  of  a  person  to  convey  and 

(1)  16  B.  B.  166  (2  Mtr.  863). 
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surrender  to  a  imstee  for  the  petitioner  certain  copyhold  and  free-  GoLLnrtov 
hold  lands,  which  had  been  parchased  by  him  in  the  name  of  his  coluxrov. 
son,  the  lonatie,  in  whom  the  legal  estate  was  then  vested. 

The  petition  [stated  the  Master's  certificate  made  pursuant  to 
8.  88  of  the  Trustee  Act,  1850,  to  the  effect  that  heavy  fines  were 
payable  by  the  customs  of  the  manor  of  Soulby  and  adjoining 
manors  in  the  county  of  Westmoreland  on  death  or  alienation  by  a 
tenant  or  owner,  and  that  prior  to  1888  a  trustee  had  to  be  inter- 
posed in  order  to  confer  a  testamentary  power  upon  a  tenant 
involving  a  double  fine  to  give  effect  to  his  will,  and  that]  in  all  C  ^^^  1 
cases  of  conveyance  of  lands  to  a  trustee,  the  trusts  must  be  declared 
by  a  separate  deed,  declaring  such  trusts,  the  customs  of  the  said 
manors  being  that  no  trusts  were  allowed  to  be  declared  in  the 
same  deed  by  which  such  customary  lands  were  conveyed,  the 
only  mode  of  conveyance  allowed  in  that  manor  being  a  certain 
deed,  resembling  in  form  most  nearly  a  bargain  and  sale  strictly 
worded,  and  in  form  according  to  the  custom  theretofore  used  in 
passing  such  customary  lands,  without  any  trust  being  expressed  in 
such  deed  of  bargain  and  sale ;  that  such  had  been  the  invariable 
practice  of  conveyancers  in  preparing  deeds  upon  alienation  of  cus- 
tomary lands  in  that  manor ;  that,  in  the  year  1881  the  said  John 
CoUinson  agreed  to  purchase  on  his  own  behalf  certain  separate 
tenements  and  lands  in  the  said  manor  of  Soulby  from  several 
different  separate  owners,  the  chief  part  of  which  lands  were  of 
customary  tenure,  but  part  were  of  freehold  tenure,  intermixed  with 
the  customary  in  such  a  manner  as  to  render  it  difficult  to  define 
the  predse  boundaries  of  such  tenure,  and  so  that  they  could  not  be 
separated  without  great  trouble  and  expense ;  *  *  that,  at  the 
time  of  making  such  purchases  the  said  John  CoUinson  had  several 
children,  and  being  desirous  of  obtaining  a  power  of  disposition  by 
will  over  such  purchased  customary  lands,  and  to  save  the  expense 
of  fines  to  the  lord  of  the  said  manor,  the  same  were  conveyed  by 
the  direction  of  the  said  John  CoUinson  to  the  said  Edward  Dale 
CoUinson,  a  son  of  the  said  John  CoUinson,  upon  trusts  which  were 
to  be  declared  by  him  by  a  separate  deed,  according  to  the  custom 
of  the  said  manor,  being  trusts  absolutely  in  favour  and  for  the 
sole  benefit  of  the  said  John  CoUinson ;  that  by  four  several  inden- 
tures of  lease  and  release,  and  bargain  and  sale,  or  customary  *con-  [  *^i^  ] 
veyance  [tor  carrying  out  the  said  purchases]  made  by  the  several 
persons  therein  respectively  mentioned  of  the  one  part,  and  the  said 
Edward  Dale  CoUinson  of  the  other  part,  in  consideration  of  certain 
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CoLLiNsoN    several  sums  of  money  therein  respectively  expressed  to  be  paid  by 
CoLLiMfiOK,   tbe  said  E.  D.  GoUinson  to  the  several  persons  therein  respectively 
mentioned,  all  those  the  several  freehold  and  customary  messaages, 
lands,  tenements,  and  hereditaments  comprised  in  the  said  several 
indentures,  and  therein  respectively  described,  with  their  respective 
appurtenances,  were  respectively  granted,  appointed,  released,  sur- 
rendered, and  confirmed  unto  the  said  E.  D.  GoUinson  and  his  heirs  in 
the  manner  therein  respectively  mentioned,  upon  such  trusts  never- 
theless as  to  certain  of  the  said  hereditaments  and  to  and  for  such 
uses,  ends,  intents,  and  purposes  as  should  thereafter  be  particularly 
mentioned  and  declared  of  and  concerning  the  same  respectively  in 
and  by  four  several  indentures  of  declaration  of  trust  which  were 
intended  to  be  made  between  the  said  E.  D.  GoUinson  of  the  one 
part,  and  the  said  J.  GoUinson  of  the  other  part ;  that  the  said 
E.  D.  GolUnson  was  on  the  17th  June,  1881,  and  29th  July,  1881, 
admitted  tenant  of  the  said  manor  of  Soulby,  according  to  the 
custom  of  the  said  manor,  for  or  in  respect  of  the  said  several 
customary  hereditaments  respectively  comprised  in  the  said  four 
several  indentures;   that  the  whole  of  the  said  several  sums  of 
money  in  the  said   four  last-mentioned  indentures  respectively 
expressed  to  be  the  consideration  for  the  said  several  purchases  were 
paid  by  the  said  J.  GoUinson  exclusively  out  of  his  own  proper 
money,  and  that  no  part  of  the  said  several  sums  of  money  were 
the  money  of  or  belonged  to  the  said  E.  D.  GoUinson,  and  that  he, 
[  *4i2  ]      the  said  E.  D.  GoUinson,  had  no  right  or  interest  in  the  ^said 
several  sums  of  money ;  that,  at  the  time  the  said  several  convey- 
ances were  made  as  aforesaid  to  the  said  E.  D.  GolUnson,  he,  the 
said  E.  D.  GoUinson,  was  an  infant  of  eighteen  years  or  there- 
abouts ;  that  it  was  agreed  and  intended  that  so  soon  as  the  said 
E.  D.  GoUinson  should  attain  the  age  of  twenty-one  years  he  would 
execute  a  deed  declaring  the  trusts  upon  which  he  held  the  said 
hereditaments  and  premises  to  be  trusts  wholly  in  &vour  of  the  said 
J.  GoUinson,  his  heirs,  appointees,  and  assigns ;  that  the  said  E.  1). 
GoUinson,  previously  to  his  attaining  the  age  of  twenty-one  years, 
namely,  some  time  during  the  month  of  February,  1884,  then  being 
an  ensign  in  her  Majesty's  99th  regiment  of  foot,  became  of  unsound 
mind,  and  incapable  of  executing  such  deed  declaring  the  trusts 
[413]       as  before  mentioned;    *    *    that  the  said  E.  D.  GoUinson  had 
ever  since  the  month  of  February,  1848,  continued  and  was  then  of 
unsound  mind,  which  had  lately  assumed  a  permanent  character, 
and  that  there  was  then  no  reasonable  hope  or  expectation  of  his 
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reason  ever  again  being  restored  to  him,  or  of  his  recovering  sncb  Collixbok 
infirmity ;  that  the  said  E.  D.  Gollinson  never  took  any  beneficial  colm'nsok. 
interest  whatsoever  in  the  said  several  hereditaments  and  premises 
80  conveyed  and  assured  by  the  said  five  indentures,  or  any  or 
either  of  them,  and  that  there  was  no  power  or  authority  under  the 
same  indentures,  or  any  of  them,  to  appoint  a  new  trustee  or  trus- 
tees in  his  place  or  stead;  that  the  said  J.  CoUinson  has  ever 
since  the  said  several  purchases  so  made  by  him  as  aforesaid  been, 
and  then  was,  in  the  ^possession  of  the  said  several  hereditaments  [  *4i4  ] 
and  premises  so  purchased  and  conveyed  as  aforesaid,  or  in  receipt 
of  the  rents  and  profits  arising  therefrom  respectively;  that  the 
said  J.  Gollinson  was  desirous  of  having  under  the  powers  granted 
by  the  said  Trustee  Act  of  1850,  a  person  appointed  in  the  place 
and  stead  and  in  the  name  of  the  said  E.  D.  Gollinson  to  convey 
and  surrender  the  said  lands,  hereditaments,  and  premises,  now 
vested  by  the  ways  and  means  aforesaid  in  the  said  E.  D.  Gollinson 
to  the  said  J.  Gollinson,  or  as  he  might  direct  or  appoint  in  that 
behalf ;  that  the  Master,  upon  due  consideration  of  the  evidence  and 
facts  aforesaid,  was  of  opinion  that  J.  Gollinson  was  entitled  to  an 
order  appointing  A.  B.  to  convey  and  surrender,  &c.  the  premises 

in  question. 

•  *  *  *  « 

In  pursuance  of  the  Lord  Ghancellor's  suggestion,  a  bill  was  [  ^16  ] 
filed  by  J.  Gollinson  against  E.  D.  Gollinson,  stating  the  facts  as 
found  by  the  Master's  certificate,  so  far  as  related  to  the  nature 
of  the  property  purchased,  and  the  trusts  upon  which  they  were 
respectively  conveyed,  and  to  the  purchase-moneys  having  been 
advanced  by  the  plaintiff  exclusively.  The  bill  stated  that  the 
plaintiff  had  been  in  possession,  and  had  only  been  prevented 
obtaining  a  conveyance  from  the  defendant  by  reason  of  his  state 
of  health. 

The  bill  prayed  a  declaration  that  the  defendant  was  a  trustee  of 
the  whole  of  the  freehold  and  customary  hereditaments  and  premises, 
and  for  an  order  that  the  same  might  be  conveyed  to  the  plaintiff, 
or  a  trustee  for  him. 

The  cause  came  on  now  to  be  heard  before  the  Lord  Ghancellor, 
on  motion  for  a  decree  in  terms  of  the  prayer.  The  plaintiff's  case 
was  supported  by  the  evidence  of  the  solicitor  who  prepared  the 
several  deeds  and  negotiated  the  purchases.  The  evidence  was  in 
fact  the  same  as  that  upon  which  the  Master  had  made  his 
certificate. 
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It  appeared  that  the  defendant  was  born  on  the  17ih  *October, 
1818,  and  became  of  unsound  mind  in  February,  1834. 

Mr.  Giffard  appeared  on  behalf  of  the  defendant,  E.  D. 
Gollinson,  and  being  satisfied  that  the  proofs  adduced  of  the 
plaintiff's  intentions  were  of  contemporaneous  acts,  did  not  offer 
any  opposition. 

The  Lord  Ohamobllob  : 

I  think  that  the  evidence  of  the  father's  intention  is  almost 
irresistible,  and  that  there  must  be  a  declaration  in  conformity  with 
the  prayer  of  the  bill. 


1863. 
Nov.  10. 

Loid 

Cbanwobth, 

L.O. 

[416] 


[  *^17  ] 


In  rb  PUGH. 

(In  eb  The  Act  16  &  17  Vicrr.  c.  70  (l).) 

(3  D.  M.  &  Or.  416—418.) 

On  the  petition  of  the  lunatic's  father,  tenant  for  life  of  large  landed 
estates,  the  Lobd  Chaxcbllor  declined  to  make  an  order  under  the  Act 
16  &  17  Yict.  c.  70,  charging  the  estate  of  the  lunatic  tenant  in  tail  in 
remainder  with  a  sum  found  hj  the  Master  to  be  proper  for  the  lunatic's 
maintenance,  there  being  no  special  circumstances  nor  any  evidence  that 
the  state  of  the  petitioner's  family  was  such  as  to  make  the  charge  just  or 
reasonable. 

By  the  116th  section  of  the  above  Act  it  is  enacted  that,  **  Where 
it  appears  to  the  Lord  Chancellor  intradted  as  aforesaid  to  be  just 
and  reasonable,  or  for  the  lunatic's  benefit,  he  may  order  that  any 
estate  or  interest  of  the  lunatic  in  land  or  stock,  either  in  possession, 
reversion,  remainder,  contingency,  or  expectancy,  be  sold,  or  charged 
by  way  of  mortgage,  or  otherwise  disposed  of,  as  may  to  him  seem 
most  expedient  for  the  purpose  of  raising  money  to  be  applied,  and 
may  accordingly  order  that  the  money  when  raised  be  applied,  for 
or  towards  all  or  any  of  the  purposes  following : "  and  among  these 
for  "  the  payment  of  any  debt  or  expenditure  incurred  or  made  after 
inquisition,  or  authorized  by  the  Lord  Chancellor  intrusted  as 
aforesaid  to  be  incurred  *or  made  for  the  lunatic's  maintenance  or 
otherwise  for  his  benefit.  The  payment  of  or  provision  for  the 
expenses  of  his  future  maintenance."  By  the  117th  section  the 
modes  in  which  future  maintenance  may  be  charged  on  the 
reversionary  interest  of  a  lunatic  are  pointed  out. 

This  was  the  petition  of  the  father  who  was  the  committee  of  the 


(1)  This  Act  was  repealed  by  the 
Lunacy    Act,    1890,     which    confers 


power  to  raise  money  for  various  pur- 
poses by  s.  117.— 0.  A.  S. 
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person  and  estate  of  the  lunatic,  and  it  prayed  the  confirmation  of  in  n 
the  Master's  report.  It  appeared  that  the  lunatic,  who  was  the 
eldest  son  of  the  petitioner,  was  thirty-eight  years  of  age,  and  that 
the  estate  of  which  he  was  the  tenant  in  tail  in  remainder,  and  the 
petitioner  tenant  for  life,  was  of  the  annual  value  of  4,0002.  The 
Master  had  found  that  250/.  a  year  would  be  a  proper  sum  for 
the  maintenance  of  the  lunatic.  The  petition  asked  that  that 
sum  might  be  a  charge,  in  the  manner  indicated  in  the  117th 
section,  upon  tiie  estate  in  remainder  of  the  lunatic  for  his  future 
maintenance. 

The  petition  had  been  originally  brought  before  the  Lords 
Justices,  before  the  passing  of  the  Act  16  &  17  Vict.  c.  70,  upon 
which  occasion  they  suggested  that  the  matter  had  better  be 
brought  before  the  Lord  Chancellor ;  and  that  Act  having  in  the 
meantime  passed,  the  application  was  now  renewed  before  the  Lord 
Chancellor. 

Mr.  J.  V.  PrioVf  in  support  of  the  petition,  submitted  that  if 
the  lunatic  were  sane,  in  all  probability  he  would  for  the  sake  of  a 
present  advance  consent  in  effecting  a  charge  on  his  estate  tail  in 
remainder. 

The  LoBD  Chanobllos  inquired  how  many  children  of  the 
petitioner  besides  the  lunatic  there  were  living,  and  upon  being 
informed  that  there  was  no  evidence  on  that  head,  observed  that  he 
did  not  think  the  application  was  ^reasonable  on  the  part  of  the  [  *^^^  1 
petitioner,  who  appeared  to  have  ample  means  for  the  support  of 
himself  and  the  lunatic,  and  that  unless  a  case  of  a  very  different 
complexion  were  presented  to  the  Court,  he  should  decline  to 
exercise  the  jurisdiction  with  which  he  was  invested. 


TEMPLE  V.  The  ECCLESIASTICAL  COMMISSIONEES       i853. 

FOE  ENGLAND.  ^—' 

(3  D.  M.  &  a  418-430.) 

By  the  6  &  7  WiU.  lY.  c.  19,  the  temporal  jurisdiction,  including  all 
jura  rtgaiia  of  the  Bishopric  of  Durham,  was  transferred  from  the  Bishop 
to  the  Grown,  and  by  the  6th  section  of  that  Act  the  rights  of  any  persons 
holding  any  office  by  patent  were  reserved,  and  the  revenues  of  the  see 
were  made  chargeable  with  the  same  fees  and  stipends  in  respect  of  any 
office  in  the  ooimty  of  Durham  as  the  same  had  theretofore  been  subject  to. 
Under  the  authority  of  the  Acts  constituting  the  Ecclesiastical  Commis- 
Boners,  and  by  an  Order  in  Council  in  1836,  the  surplus  revenues  of  the 
see  of  Durham,  after  providing  for  the  Bishopric,  were  directed  to  be  paid 
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to  the  Ecdeaiastical  Commissioners,  and  that  surplus  was  made  chargeable 
with  the  payment  of  the  fees  and  stipends  granted  out  of  the  revenues  of 
the  see  by  the  last  or  any  preceding  Bishop  to  any  officer  of  the  Palatinate 
who  held  his  office  by  patent  at  the  time  of  the  passing  of  the  Act  6  &  7 
Will.  lY.  c  19.  The  office  of  Chancellor  of  the  Palatinate  was  created  by 
patent  before  the  time  of  Henry  YIII.,  and  the  fees  in  respect  of  that 
office  were  about  27/.  In  the  year  1788  the  then  Bishop  made  a  Toluntary 
grant  of  100/.  to  the  Chancellor,  payable  out  of  the  revenues  of  the 
Bishopric,  for  each  sitting  of  the  Chancellor's  Court,  and  from  that  period 
down  to  1836  100/.  was  entered  in  the  accounts  of  the  Bishopric  under  the 
headings  sometimes  '*  new  stipend"  and  sometimes  ''  new  stipend  due  this 
sitting."  The  Ecclesiastical  Commissioners  having  refused  to  pay  the 
present  Chancellor,  who  was  appointed  in  1852,  any  more  than  the  sum  for 
which  there  was  evidence  of  a  grant  by  patent :  Held,  that,  having  regard  to 
the  period  during  which  the  100/.  had  been  de  /ado  paid,  and  irrespective 
of  the  question  whether  the  payment  of  ^that  sum  could  ever  have  been 
enforced  by  action  at  law,  the  surplus  revenues  of  the  Bishopric  in  the 
hands  of  the  Ecclesiastical  Commissioners  were  liable  for  the  payment  of 
the  sum  of  100/.  for  each  sitting  of  the  Chancellor. 

[As  the  decision  in  this  case  depended  exclusively  upon  the  construction  of 
the  special  Acts  of  Parliament  referred  to  in  the  above  head-note  as  applied  to 
very  special  facts,  the  case  does  not  appear  to  have  sufficient  practical  application 
or  utility  to  be  retained  in  the  Bevised  Beports. — O.  A.  S.] 
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POWLES  V.  HARGREAVES(l). 

(3  D.  M.  &  G.  430—458 ;  8.  C.  23  L.  J.  Ch.  1 ;  17  Jur.  1083 ;  2  W.  E.  21.) 

The  principle  established  in  Ex  parte  Waring  (2)  is  not  to  be  restricted  to 
cases  of  judicial  insolvency. 

According  to  the  custom  of  dealing  between  a  mercantile  firm  and  one  of 
its  customers,  it  was  tbe  practice  of  the  former  to  buy  goods  in  this  country 
on  account  of  the  customer  (he  giving  his  acceptances  for  their  price),  and  to 
remit  the  goods  to  the  partnership  of  the  firm  abroad,  who  were  to  sell  the 
goods  and  invest  the  proceeds  in  return  consignments,  which  were  to  be 
applied  in  keeping  the  customer  out  of  cash  advances  in  respect  of  his 
acceptances.  The  mercantile  firm  became  bankrupts,  but  shortly  after- 
wards they  entered  into  an  arrangement  with  their  creditors,  in  consequence 
of  which  the  bankruptcy  was  superseded  and  a  composition  deed  executed, 
whereby  it  was  provided  that  all  claims,  liens,  or  equities  of  the  creditors 
who  were  the  holders  of  bills  upon  any  goods  in  the  hands  of  the  firm  should 
be  reserved,  and  that  all  questions  wldch  should  arise  as  to  the  rights  of  such 
creditors  should  be  decided  according  to  the  laws  as  administered  in  bank- 
ruptcy. The  customer  died  in  insolvent  circumstances  without  having  paid 
the  bills.  The  return  consignments  came  to  the  hands  of  the  trustees  under 
the  composition  deed.    Several  of  the  bills  were  in  the  hands  of  third  parties 


(1)  The  rule  of  Ex  parte  Waring  is 
not  received  or  applied  in  Scotland : 
Eoyal  Bank  of  Scotland  v.  Commercial 
Banko/Enyland{\HS2)  7  App.  Cas.  366, 
384,  47  L.  T.  360;  nor  does  it  apply 
where  the  drawer  though  insolvent  is 
not    subject    to    any  jurisdiction  in 


bankruptcy :  In  re  Oeneral  South 
American  Co.,  In  re  YgletiaB  <fe  Co. 
(1876)  L.  B.  10  Ch.  635,  45  L.  J.  Bk. 
54,  33L.  T.  112.— O.  A.  S. 

(2)  13  B.  B.  217  (19  Ves.  344).  See 
the  cases  referred  to  in  the  note,  13 
B.  B.  p.  217. 
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by  whom  tliey  had  been  discounted :  Held,  in  a  emit  instituted  by  them  on 
behalf  of  themselyes  and  all  the  other  bill  holders,  that  they  were  entitled 
to  participate  rateably  in  the  sum  realised  by  the  return  oonsignmentB 
without  prejudice  to  tiieir  rights  to  prove  for  the  difference  under  the  trust 
deed. 

liVhether,  in  the  abeenoe  of  the  provision  in  the  deed  of  composition  that 
all  questions  as  to  the  rights  of  the  creditors  were  to  be  decided  according 
to  the  bankrupt  laws,  the  bill  holders  as  such  would  have  been  entitled  by 
a  suit  in  equity  to  the  same  relief,  qucere  per  Lord  Justice  Tubkbb. 

This  was  an  appeal  on  the  part  of  the  defendants,  George 
Hargreaves  and  Joseph  Hargreaves,  from  a  decree  pronounced  by 
the  Vice-Chancellor  Stuart,  on  the  18th  June,  1858. 

The  bill  in  this  suit  was  filed  by  Alfred  William  Powles,  one  of 
the  registered  public  officers  of  the  Liverpool  Banking  Company,  on 
behalf  of  the  Company  and  all  other  the  holders  of  bills  of  exchange 
drawn  by  *the  defendants,  George  Hargreaves  and  Joseph  Har- 
greaves upon  and  accepted  by  William  Budd  Prescott,  who  are, 
or  elaim  to  be,  entitled  to  participate  or  share  in  the  sum  of 
8,04(M.  6«.  6d.  as  in  the  pleadings  mentioned  against  George 
Hargreaves,  Joseph  Hargreaves,  Thomas  Piatt,  John  Hutton 
Crowder,  and  Frances  Jane  his  wife,  George  Scholfield,  William 
Wilson,  and  Harwood  Walcot  Banner. 

The  bill  stated  that  in  the  year  1847,  and  for  some  years  before, 
G.  Hargreaves  and  J.  Hargreaves  and  Thomas  Piatt  carried  on 
basiness  as  merchants  in  co-partnership  together  at  Liverpool 
under  the  style  or  firm  of  George  Hargreaves  &  Co.,  and  at 
Manchester  under  the  style  or  firm  of  Joseph  Hargreaves  &  Co., 
at  Shanghae  in  China,  under  the  style  or  firm  of  Piatt,  Hargreaves 
&  Co.,  and  the  said  firms  were  one  and  the  same  trading  co-part- 
nership; that  the  course  of  trade  and  dealing  of  the  said  co-partner- 
ship with  their  customers  was  for  the  said  J.  Hargreaves  to  select 
and  purchase  at  Manchester  for  the  customers  of  the  co-partnership 
goods  upon  condition  of  such  goods  being  consigned  to  G.  Hargreaves 
&  Co.  at  Liverpool,  and  to  be  by  such  last-mentioned  firm  shipped 
to  Piatt,  Hargreaves  &  Co.  at  Shanghae  for  sale,  and  that  the  said 
G.  Hargreaves  charged  1/.  per  cent,  commission  for  his  exclusive 
benefit  on  the  amount  of  the  goods  so  purchased,  and  Piatt, 
Hargreaves  &  Co.  sold  the  goods  in  China,  and  guaranteed  such 
sales  at  a  commission  at  71,  10s.  per  cent.,  and  with  the  amount  of 
such  sales  purchased  and  returned  other  goods  to  G.  Hargreaves  & 
Go.  at  a  commission  of  21.  10s.  per  cent. ;  that  it  was  also  further 
part  of  the  course  of  trade  and  dealing  of  the  said  co-partnership 
vrith  their  customers  to  keep  their  customers  from  cash  advances 
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in  respect  of  SQch  goods  by  drawing  bills  of  exchange  upon,  and 
which  *were  accepted  by,  the  customers  for  the  price  of  the  goods, 
and  such  bills  were  either  delivered  to  the  sellers  of  the  goods  in 
payment  of  the  same,  or  were  discounted  by  bankers,  and  the  pro- 
duce applied  in  payment  of  such  goods,  and  the  understanding  and 
agreement  between  the  co-partnership  and  their  customers  was, 
that  the  goods  purchased  and  returned  by  Piatt,  Hargreaves  &  Go. 
should  be  in  the  hands  of  6.  Hargreaves  &  Co.  as  a  security  and 
indemnity  to  6.  Hargreaves  for  the  amount  of  his  commission  of  IL 
per  cent.,  and  to  the  co-partnership  for  the  bills  of  exchange  so 
drawn  and  accepted,  and  if  such  bills  came  to  maturity  before  the 
return  of  the  goods  from  Ghina,  the  course  of  trade  and  dealing 
was  to  retire  such  bills  and  replace  them  by  other  and  new  bills 
which  were  to  represent  the  former  ones,  and  the  bills,  as  well  the 
old  as  the  new  bills,  were  sometimes  drawn  in  the  name  of 
6.  Hargreaves  &  Go.  and  J.  Hargreaves  &  Go.,  and  sometimes  in 
the  names  of  6.  Hargreaves  or  J.  Hargreaves  only,  but  always  for, 
or  on  the  behalf  of,  the  co-partnership.  The  bill  further  stated  that 
William  Budd  Frescott  of  Liverpool,  merchant  (since  deoeased), 
was  in  the  year  1845,  and  thence  down  to  some  time  in  the  year 
1847,  a  customer  of  6.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt, 
and  that  he  dealt  with  them  under  the  agreement  and  understanding, 
and  according  to  the  course  of  trade  and  dealing  thereinbefore 
mentioned,  and  that  the  defendants,  G.  Hargreaves,  J.  Hargreaves 
and  T.  Piatt,  in  those  years  purchased,  through  their  firms  of 
6.  Hargreaves  &  Co.  and  J.  Hargreaves  &  Co.,  and  shipped  to 
Shanghae,  and  consigned  to  Piatt,  Hargreaves  &  Co.,  for  W.  B. 
Prescott,  various  quantities  of  goods,  and  that  W.  B.  Prescott 
accepted  various  bills  drawn  upon  him  by  G.  Hargreaves  &  Go. 
and  J.  Hargreaves  &  Co.,  or  one  of  them,  and  that  G.  Hargreaves 
&  Go.  received  from  Piatt,  Hargreaves  &  Co.,  various  quantities 
of  goods  consigned  *to  them  on  account  of  W.  B.  Prescott,  and 
that  the  goods  were  purchased,  shipped,  consigned,  and  received 
for,  or  on  account  of,  W.  B.  Prescott,  and  the  bills  were  drawn 
upon,  and  accepted  by  him,  under  the  agreement  and  understanding 
and/according  to  the  course  of  trade  and  dealing  thereinbefore 
mentioned  between  the  defendants  G.  Hargreaves,  J.  Hargreaves, 
and  T.  Piatt  with  their  customers,  and  that  some  of  the  bills  drawn 
upon  and  accepted  by  W.  B.  Prescott  were  drawn  for  the  amount 
of  particular  goods,  and  others  for  goods  generally,  but  that  all  of 
such  bills  were  for  goods  purchased,  consigned,  and  shipped  on  the 
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aoeonnt  of  W.  B.  Fresoott,  and  that  the  plaintiff  was  unable  to 
distinguish  sach  bills  or  goods. 

The  bill  then  stated  that  in  the  month  of  November,  1847,  the 
defendants  6.  Hargreaves,  J.  Hargreaves,  and  T.  Flatt  stopped 
payment,  and  that  in  December,  1847,  a  joint  fiat  in  bankraptcy 
was  awarded  and  issued  against  G.  Hargreaves  and  J.  Hargreaves, 
as  copartners  under  the  styles  or  firms  of  G.  Hargreaves  &  Co., 
and  J.  Hargreaves  &  Co.,  and  a  separate  Jiat  in  bankruptcy  was 
awarded  and  issued  against  G.  Hargreaves,  and  they  were  found 
and  declared  bankrupts  under  such  fiats^  but  that  an  arrangement 
was  subsequently  come  to  between  G.  Hargreaves  and  J.  Hargreaves 
widi  their  creditors,  by  which  a  composition  of  Ss.  in  the  pound 
was  guaranteed  to  the  joint  creditors  of  themselves  and  T.  Flatt, 
and  a  composition  of  9m.  in  the  pound  was  guaranteed  to  the 
separate  creditors  of  G.  Hargreaves,  and  whereby  it  was  agreed  that 
after  payment  of  such  compositions  and  all  expenses  of  the  arrange- 
ment, the  ultimate  surplus,  if  any,  of  the  assets  of  the  copartner- 
ship and  of  J.  Hargreaves  was  to  be  paid  to  3.  Hargreaves ;  that 
such  arrangement  was  carried  into  effect  by  two  composition  deeds, 
bearing  date  respectively  the  19th  April,  1848,  and  *by  a  deed  of 
covenant  of  the  same  date,  and  the  joint  and  separate  ^<«  were 
annulled  ;  that  by  one  of  such  deeds,  namely,  by  the  deed  of  cove- 
nant of  the  19th  April,  1848,  all  the  joint  real  and  personal  estates 
of  G.  Hargreaves  were  vested  or  agreed  to  be  vested  in  George 
Scholfield,  William  Wilson,  and  Harwood  W.  Banner,  and  in  Elias 
Joseph  Moztey  (l)  and  Charles  Stewart  Middleton,  since  deceased,  as 
trustees  for  the  purpose  of  effecting  and  carrying  out  the  arrange- 
ment, and  with  full  and  ample  powers  subject  to  the  trusts  of  the 
deed  and  of  the  composition  deeds,  to  deal  with  and  distribute  such 
real  and  personal  estates,  and  to  represent  and  bind  the  creditors  of 
W.  B.  Prescott  parties  to  the  arrangement,  and  that  by  the  com* 
position  deeds  the  creditors  of  G.  Hargreaves,  J.  Hargreaves,  and 
T.  Piatt,  and  the  creditors  of  G.  Hargreaves,  agreed  to  accept  the 
ccMnposition  of  Ss.  and  8«.,  and  that  in  the  composition  deeds  executed 
by  the  joint  creditors  of  G.  Hargreaves,  J.  Hargreaves,  and  T.  Flatt 
there  was  the  following  proviso :  **  Provided  always  and  it  is  hereby 
agreed  and  declared  that  with  respect  to  every  bill  of  exchange  or 
promissory  note  of  the  said  G.  Hargreaves,  J.  Hargreaves,  and 
T.  Piatt,  held  by  or  for  the  said  several  creditors,  parties  hereto  of 
tiie  third  part  respectively,  and  upon  any  of  which  bills  or  notes 

(1)  8ic 
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there  are  or  is  any  parties  or  party  prior  to  the  said  G.  Hargreaves, 
J.  Hargreaves,  and  T.  Flatt,  or  upon  which  any  persons  or  person 
are  or  is  jointly  liable  along  with  the  said  G.  Hargreaves,  3.  Har- 
greaves,  and  T.  Flatt,  or  separate  and  apart  from  them  or  in  respect 
of  any  of  which  bills  of  exchange  or  promissory  notes  the  said  creditors 
parties  hereto  of  the  third  part  respectively  are  now  or,  in  case  such 
fiat  should  not  be  annulled,  would  be  entitled  to  any  claims,  hens, 
or  equities  upon  goods  or  other  property  in  the  hands  of  the  said 
G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  or  any  of  them,  all  and 
every  the  ^several  and  respective  rights,  claims,  and  demands  of 
them  the  said  several  creditors,  parties  heristo  of  the  third  part  respec- 
tively, holders  of  such  bills  or  notes  upon  or  against  all  and  every 
such  prior  or  other  persons  or  person  jointly  or  separately  liable  as 
aforesaid,  and  also  all  and  every  such  claims,  liens,  and  equities  as 
aforesaid,  shall  be  and  are  hereby  respectively  reserved  to  such 
creditors  severally  and  respectively,  and  shall  continue  to  exist  to 
the  same  extent,  in  all  respects  as  if  these  presents  had  not  been 
made  and  entered  into,  and  as  if  the  sskidfiat  had  not  been  annulled, 
and  shall  not  be  in  any  manner  prejudiced  or  affected  by  the  release 
of  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  their  respec- 
tive heirs,  executors,  and  administrators  of  and  from  all  and  every 
such  bills  of  exchange  or  promissory  notes  hereinbefore  contained, 
and  all  questions  which  shall  or  may  arise  between  any  of  such 
creditors  and  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt 
respecting  such  claims,  liens,  and  equities  as  aforesaid  and  the  rights 
of  the  said  creditors  to  participate  in  the  composition  hereby  provided, 
shall  be  decided  according  to  the  laws  as  administered  in  bankruptcy 
in  England ; "  that  in  the  said  composition  deed  executed  by  the 
creditors  of  G.  Hargreaves  there  was  the  like  provision  as  to  any 
bill  of  exchange  or  promissory  note  of  the  said  G.  Hargreaves  held 
by  or  for  the  covenanting  parties  thereto.     The  bill  then  stated 
that  before  and  up  to  the  6th  April,  1847,  G.  Hargreaves  &  Co. 
and  G.  Hargreaves  had  distinct  and  separate  accounts  with  the 
said  Liverpool  Banking  Company,  but  that  on  the  6th  April,  1847, 
the  accounts  were  balanced  and  corrected,  and  continued  so  balanced 
and  corrected  up  to  the  date  and  issuing  of  the  said  fiats  in  bank- 
ruptcy, and  the  Banking  Company  had  discounted  for  G.  Har- 
greaves &  Co.  the  following  bills  of  exchange,  being  three  of  the 
bills  so  drawn  upon  W.  B.  Prescott  by  G.  Hargreaves  &  Co.  and 
J.  Hargreaves  *&  Co.,  or  one  of  them,  and  accepted  by  him  in  the 
course  of  his  dealing  with  the.  copartnership,  namely,  a  bill  dated 
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Liverpool,  12th  July,  1847,  for  2,000/.,  drawn  by  G.  Hargreaves  &  Co. 
upon  and  accepted  by  W.  B.  Prescott,  and  endorsed  G.  Hargreaves 
&  Go.,  and  due  15th  November,  1847,  and  another  bill  for  the  like 
sum,  and  drawn  and  accepted  and  endorsed,  as  the  former  was, 
dated  Liverpool,  18th  July,  1847,  and  due  2l8t  November,  1847, 
and  a  third  bill  for  the  like  sum  of  2,000/.,  bearing  date  Manchester, 
26th  July,  1847,  drawn  by  J.  Hargreaves  alone,  but  on  behalf  of 
G.  Hargreaves  &  Co.  and  J.  Hargreaves  &  Co.,  or  one  of  them,  upon 
and  accepted  by  W.  B.  Prescott,  and  endorsed  G.  Hargreaves,  and 
due  29th  November,  1847,  and  such  bills  of  exchange  were  then  in 
the  possession  of  the  Liverpool  Banking  Company,  and  had  never 
been  paid  or  satisfied.  The  bill  then  stated  that  William  Wilson 
was,  when  the  bills  were  discounted  by  the  Banking  Company,  and 
was  then,  manager  of  the  Liverpool  Banking  Company,  and  that 
before  the  bills  were  discounted,  and  in  order  to  effect  the  same, 
G.  Hargreaves  informed  W.  Wilson,  as  such  manager,  of  the 
circumstances  under  which  the  bills  were  drawn  and  accepted, 
and  of  the  course  of  trade  and  dealing,  and  of  the  agreement  and 
understanding  between  G.  Hargreaves  and  J.  Hargreaves  and 
W.  B.  Prescott,  and  that  the  Liverpool  Banking  Company,  by 
W.  Wilson  as  their  manager,  discounted  the  bills  upon  the  faith 
of  the  information  of  G.  Hargreaves,  and  upon  the  full  under- 
standing and  belief,  and  on  the  faith  that  the  goods  which  should 
be  purchased  and  returned  by  Piatt,  Hargreaves  &  Co.  from  China, 
to  G.  Hargreaves  &  Co.,  in  return  for  the  goods  shipped  and  sent  to 
them  by  G.  Hargreaves  &  Co.,  and  to  pay  for  which  the  bills  were 
drawn  and  accepted,  should  be  a  security  and  indemnity  for  the 
amount  of  the  bills  at  maturity,  and  *that  the  proceeds  of  the  goods 
so  returned  from  China  should  be  appropriated  to  pay  the  three 
bUls  rateably  with  the  other  bills  similarly  situated,  which  were 
outstanding,  and  that  neither  W.  Wilson  nor  the  Banking  Com- 
pany, when  the  bills  were  discounted,  had  any  knowledge  or  notice 
of  any  account  subsisting  between  G.  Hargreaves  and  J.  Hargreaves, 
or  either  of  them,  and  W.  B.  Prescott,  except  as  aforesaid. 

The  bill  then  stated  that  the  Liverpool  Banking  Company  were 
creditors  of  G.  Hargreaves  and  J.  Hargreaves,  and  also  of  G.  Har- 
greaves upon  other  and  distinct  transactions  and  accounts  not 
connected  with  the  bills  thereinbefore  referred  to;  and  that  W. 
Wilson,  as  the  manager  of  the  Banking  Company,  was  a  party  to 
and  executed  the  composition  deeds  of  the  19th  April,  1848,  for  and 
on  behalf  of  the  Company,  in  respect  of  such  other  and  distinct 
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iranBactioDB  only ;  and  that  W.  Wilson  did  not  execute  the  deeds  or 
either  of  them  as  a  creditor ;  and  that  the  Banking  Company  had  not 
received  or  been  paid  the  dividend  of  S$.  in  the  pound,  or  any  part 
thereof,  in  respect  of  the  bills.  The  bill  then  stated  that  W.  B.  Prescott 
died  in  the  month  of  September,  1847,  insolvent,  bat  never  having 
been  declared  by  law  insolvent  or  made  a  bankrapt,  and  adminis- 
tration of  his  personal  estate  and  effects  with  his  will  annexed  had 
been  granted  to  Frances  Jane  Growder,  the  wife  of  John  Hntton 
Crowder ;  and  that  W.  B.  Prescott  had  fall  knowledge  and  notice 
that  the  three  bills  had  been  discounted  by  the  Banking  Company 
under  the  circumstances  thereinbefore  stated.  The  bill  then  stated 
that  a  large  quantity  of  goods  had  arrived  in  Liverpool  from  China, 
purchased  by  Piatt,  Hargreaves  &  Co.,  and  consigned  to  6.  Har- 
greaves  Sc  Co.,  on  account  of  W.  B.  Prescott,  in  return  for  the 
goods  shipped  and  consigned  by  G.  Hargreaves  &  Co.  to  Piatt, 
Hargreaves  *&  Co.,  for  and  on  account  of  W.  B.  Prescott ;  and  that 
some  of  such  goods  had  arrived  before  and  some  after  the  date  of  the 
arrangement  of  the  19th  April,  1848,  and  that  part  of  such  goods 
as  arrived  before  the  date  of  the  arrangement  was  possessed  by 
6.  Hargreaves  and  J.  Hargreaves,  and  that  they  sold  some  of  them 
to  the  amount  of  8,804Z.  16«.  6d.,  which  they  had  received  and 
mixed  up  with  their  own  monies;  and  that  part  of  such  goods 
which  had  arrived  before  the  said  arrangement  and  also  the  goods 
which  arrived  afterwards  had  been  possessed  by  6.  Scholfield, 
W.  Wilson,  and  H.  W.  Banner,  as  the  surviving  trustees  of  the  deed 
of  covenant  of  the  19th  April,  1848,  and  that  they  had  sold  the 
goods  so  possessed  by  them  as  aforesaid  for  a  large  sum  of  money, 
and  that  the  sum  of  8,040Z.  6«.  6(2.  was  then  in  their  possession,  the 
price  of  such  goods  and  the  accumulations  thereof. 

The  bill  prayed  that  it  might  be  declared  that  the  Liverpool 
Banking  Company  and  all  other  the  holders  of  the  bills  of  exchange 
drawn  upon  and  accepted  by  W.  B.  Prescott  under  the  circum- 
stances thereinbefore  stated  were  entitled  to  have  the  sum  of 
8,0402.  68.  6d.  and  all  interest  thereafter  to  accrue  due  thereon  and 
the  accumulations  thereof  paid  and  applied  rateably  amongst  them 
in  discharge  and  satisfaction,  so  far  as  the  same  would  extend,  of 
the  amount  of  their  said  bills,  without  prejudice  to  their  right  or 
title  to  have  and  receive  the  balance  or  surplus  of  the  amount  of 
such  bills  and  also  the  said  sum  of  8,804{.  16«.  6^.,  or  a  composi- 
tion of  68.  in  the  pound  in  respect  of  such  balance  or  residue  and 
sum  of  8,804L  ISs.  6d.,  as  the  case  might  be,  and  according  to 
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whether  sach  holders  were  or  were  not  parties  to  the  said  deeds  of 
the  19th  April,  1848,  out  of  the  joint  real  and  personal  estates  of 
G.  Hargreayes  and  J.  Hargreaves,  and  that  the  sum  of  8,0402. 6$.  6d. 
might  be  *paid  and  applied  accordingly ;  and  that,  for  the  purposes 
aforesaid,  all  necessary  and  proper  inquiries  might  be  made  and 
accounts  taken;  and  that,  in  the  meantime,  the  defendants  (the 
trustees)  might  be  restrained  from  paying  or  distributing  the  said 
8am  of  8,040Z.  6s.  6d. 

The  statements  in  the  bill  were  generally  admitted  by  the 
defendants  G.  and  J.  Hargreaves;  they,  however,  denied  that  a 
representation  had  been  made  to  the  Bank  that  the  return  consign- 
ments were  to  be  a  security  and  indemnity  for  the  amount  of  the 
bills  at  maturity. 

The  evidence  of  W.  Wilson  with  respect  to  the  discount  of 
Prescott's  acceptances  by  the  Bank  was  to  the  following  effect: 
"  The  arrangement  was  that  the  Bank  should  take  the  drafts  of 
G.  Hargreaves  &  Co.  upon  certain  parties  named,  who  were  parties 
consigning  goods  to  Piatt,  Hargreaves  &  Go.  at  Shanghae,  and' 
the  proceeds  of  whose  property  were  to  come  back  into  the  hands 
of  Joseph  Hargreaves  &  Go.  in  Liverpool  under  the  arrangements 
between  G.  Hargreaves  &  Co.  and  those  parties  that  the  purchasers 
of  those  goods  in  England  should  be  kept  out  of  cash  advance 
for  the  purchase-money  so  consigned." 

The  deed  of  covenant  executed  contemporaneously  with  the 
composition  deed  by  G.  and  J.  Hargreaves  contained  the  following 
provision :  "  Provided  always  nevertheless,  and  it  is  hereby  declared 
and  agreed  by  and  between  all  the  said  parties  to  these  presents, 
and  the  said  G.  £[argreaves  and  J.  Hargreaves  for  themselves  and 
the  said  T.  Piatt  do  hereby  respectively  consent,  covenant,  and 
agree  that  the  said  parties  hereto  of  the  fourth  part,  and  the 
survivors  and  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor  or  other  the  trustees  or  trustee  of  these  ^presents 
shall  stand  possessed  of  all  the  goods  and  merchandize  consigned 
to  them  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt  under 
their  firms  aforesaid  or  any  of  them  for  sale,  as  commission 
merchants  or  agents,  and  of  the  proceeds  or  returns  in  respect 
of  all  such  goods  and  merchandizes,  when  and  as  the  same  shall 
be  received  upon  trust,  after  full  and  complete  satisfaction  of  any 
lien,  claim,  right,  or  title  to  be  indemnified,  or  other  claim,  right, 
or  title  which  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt, 
their  executors,  administrators,  or  assigns,  or  any  of  them  shall 
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or  may  have  or  be  entitled  to  into  or  apon  the  said  goods  and 
proceeds,  or  any  of  them  respectively,  for  the  respective  consignors 
of  all  sach  goods  and  merchandizes,  or  for  such  other  person  or 
persons  as  shall  or  may  be  entitled  thereto.*' 

By  the  decree  of  the  Vicb-Ghancbllob  it  was  declared  that  the 
plaintiff  and  the  other  holders  of  bills  drawn  by  Hargreaves  &  Co.  on 
and  accepted  by  Prescott,  under  the  circamstances  in  the  pleadings 
mentioned,  were  entitled  to  have  8,0402.  6«.  6d.,  and  any  interest 
arising  therefrom,  divided  rateably  among  them  in  proportion  to 
the  amounts  due  on  their  respective  bills,  **  without  prejudice  to  the 
right  or  title  of  the  said  plaintiff  and  the  other  holders  of  such  bills 
to  have  and  receive  the  sum  of  8,804Z.  15«.  6(2.,  the  residue  of  such 
monies  or  a  composition  of  8$.  in  the  pound,  in  respect  of  the  same, 
as  in  the  pleadings  mentioned,  or  to  have  their  claim  against  the 
parties  to  the  bills  for  the  balance  or  residue  of  the  same." 

The  defendants  G.  and  J.  Hargreaves  now  appealed  from  the 
whole  of  that  decree. 

Mr.  RysseU,  Mr.  Daniell,  and  Mr.  H.  Clarke  for  the  plaintiffs 
in  support  of  the  Yiob-Ghangellob's  decree : 

The  equity  of  the  bill  is  founded  on  the  doctrine  clearly  established 
by  Lord  Eldon  in  the  case  of  Ex  parte  Waring  (l).  This  doctrine 
was  recognized  in  the  case  of  Ex  parte  Hohhome  (2),  and  in  fact 
has  never  been  impugned.  The  defendants  rely  on  some  observations 
of  Sir  J.  Wigbam,  in  the  case  of  Laycock  v.  Johnson  (3),  where  he 
states  that  the  rule  laid  down  in  Ex  parte  Waring  was  only  a 
special  mode  of  payment  in  bankruptcy.  The  decision  in  that  case 
was  as  to  the  right  of  bill-holders,  not  parties  to  the  suit,  to  inter- 
vene on  further  directions,  where  the  bill  was  filed  by  a  stakeholder 
against  the  assignees  of  the  drawers  and  acceptors  to  determine 
their  respective  interests  on  the  proceeds  of  certain  goods  in  the 
hands  of  the  stakeholder;  and  though  the  decree  disallowed  the 
claims  of  the  bill-holders  in  that  cause,  yet  it  contained  a  distinct 
provision  that  it  was  to  be  without  prejudice  to  the  claims  of  any 
persons  who  were  not  parties  to  the  record  upon  the  assignees 
of  the  acceptors  in  whose  favour  the  decree  was  pronounced. 
Admitting,  however,  for  a  moment  that  the  principle  established 
in  Ex  parte  Waring  (1)  is  only  applicable  to  the  administration  of 
estates  under  the  bankrupt  law,  the  deed  of  composition  under 
which  G.  and  J.  Hargreaves'  bankruptcy  was  annulled  expressly 

(1)  13  E.  E.  217  (19  Ves.  344).  (3)  77  iU  E.  76  (6  Hare,  199), 

(2)  3  Mont.  &  A.  269. 
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provides  for  the  determination  of  all  questions,  which  may  arise      Fowuca 
between  any  of  the  creditors  and  G.  and  J.  Hargreaves,  by  the         hab- 
laws  as  administered  in  bankruptcy.     ♦     ♦     ♦  orbav». 

Mr.  Wigrain,  Mr.  Bolt,  and  Mr.  Smythe,  for  the  appellants :  [  442  ] 

*  ♦  We  rely  on  the  authority  of  Laycock  v.  Johnson  (l),  where  [  448  ] 
the  Yice-Chancellor  Wioram  says,  **  The  third  question  is,  whether 
the  doctrine  established  by  Ex  parte  Waring,  and  the  other  cases, 
affects  the  alleged  rights  of  these  bill-holders.  That  doctrine 
appears  to  me  to  make  no  difference  for  the  purposes  of  the 
present  suit.  The  creditors  must  be  paid  in  the  bankruptcy ;  and 
the  rule  laid  down  in  Ex  parte  Waring  is  only  a  special  mode 
of  payment  in  the  bankruptcy."  It  is  also  *to  be  observed  that  in  [  *444  ] 
Ex  parte  Waring  (s),  the  short  bills  were  more  than  sufficient  to 
cover  the  liability  on  the  acceptances ;  here  there  is  a  deficiency. 

Secondly,  with  respect  to  the  special  contract,  the  YicE-GHANCBiiLOB 
was  clearly  of  opinion  that  there  was  none ;  if  that  were  proved  as 
alleged  at  the  Bar  there  would  be  an  end  of  the  case ;  but  so  far 
from  being  proved  there  does  not  appear  to  be  a  single  statement 
in  the  bill  on  which  to  support  so  unfounded  a  position,  and  the 
evidence  of  Wilson  is  the  other  way.  As  to  the  proviso  at  the  end 
of  the  deed,  on  which  reliance  has  been  made,  it  is  clear  that  the 
bill-holders,  before  they  can  avail  themselves  of  that  proviso,  must 
show  that  they  are  creditors  who  have  a  lien  on  the  goods  in  the 
hands  of  Messrs.  Hargreaves,  which  is  assuming  the  whole  case. 
The  decree  is  clearly  wrong,  in  so  far  as  it  declares  that  the 
plaintiff  and  the  other  bill-holders  are  entitled  to  have  the  8,040{. 
divided  rateably  among  them  without  prejudice  to  their  right  to 
prove  on  the  8,804Z.  IBs.  6(1.,  not  only  in  respect  of  the  difference, 
but  for  the  whole  amount  of  their  claim. 

Mr.  Follett  and  Mr.  Woodruffe  appeared  for  the  defendants, 
J.  H.  Crowder  and  Frances  his  wife,  the  administratrix  of  W.  B. 
Preacott,  and,  as  the  decree  simply  dismissed  the  bill  against  their 
clients,  took  no  part  in  the  discussion.     *     *     * 

Mr.  Bacon  and  Mr.  Eddie,  for  the  trustees.  [  446  ] 

In  the  course  of  the  argument  the  original  order  as  drawn  up  in 
Ex  parte  Waring  (2),  was  sent  for  (3). 

(1)  77  B.  B.  76  (6  Hare,  199;  see         (3)  25  April,  1815.  Ex  parte  WaHfig. 
p.  209).  — It  was  ordered  that  the  order  pro- 

(2)  13  R.  B,  217  (19  Yes.  344).  nouuoed  on  25th  January,  181 1,  on  the 
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Without  calling  for  a  reply. 

The  Lord  Ghangbllob  : 

I  believe  the  Court  has  no  doubt  of  the  substantial  accuracy  of 
the  decree  which  has  been  made,  subject  to  a  very  slight  variation 


petition  of  Inglis  and  others,  assignees 
of  Bracken  &  Co.,  be  varied,  and  that 
it  be  referred  to  the  CommissionerB  of 
Bankruptcy  against  Brickwood  &  Co. 
to  take  an  account  of  the  bills  out- 
standing and  accepted  by  Brickwood 
&  Co.,  and  in  whose  hands  such  bills 
now  are  and  what  is  now  remaining 
due  to  the  holders  on  the  said  bills 
respectively,  and  that  the  Commis- 
sioners take  an  account  of  the  divi- 
dends paid  or  now  liable  to  be  paid 
by  the  assignees  of  Brickwood  &  Co. 
to  the  said  bill-holders  upon  the  proofs 
made  by  them  on  the  said  commission, 
and  that  the  short  bills  now  remaining 
impaid  be  forthwith  sold  before  the 
Commissioners  under  the  commission 
against  Brickwood  &  Co.,  and  let  the 
net  proceeds  of  the  short  bills  already 
received  by  the  assignees  of  Brick- 
wood &  Co.,  and  the  amount  of  the 
net  proceeds  to  arise  by  sale  of  the 
said  short  bills  hereinbefore  directed 
to  be  sold,  and  the  said  2,96H.  after 
payment  thereout  of  the  costs  and 
expenses  hereinafter  mentioned  be  de- 
ducted from  the  aggregate  amount  of 
the  bills  outstanding  and  accepted  by 
Brickwood  &  Co.,  and  let  the  several 
holders  of  the  said  bills  stand  creditors 
under  the  commission  against  Bracken 
&  Co.,  and  under  the  commission 
against  Biickwood  &  Co.  for  the  differ- 
ence in  proportion  to  the  amount  of 
the  said  bills  which  they  severally 
hold,  and  let  their  respective  proofs 
be  reduced  accordingly  under  the  said 
commissions,  and  let  so  much  of 
the  dividends  which  the  assignees  of 
Bracken  &  Co.  have  paid  in  respect 
of  the  said  proofs  in  the  sums  so  to  be 
deducted  be  refunded  to  them  by  the 
said  bill-holders  in  proportion  to  the 
amount  of  the  said  bills  which  they 
severally  hold,  and  let  the  net  pro- 
ceeds owing  from  the  said  short  bills 
already  received  by  the  assignees  of 


Brickwood  &  Co.  and  the  net  pro- 
ceeds to  arise  by  sale  of  the  said  short 
bills  now  remaining  unpaid,  and  the 
said  2,961/.  and  all  interest  made 
thereof  respectively  by  reason  of  the 
same  having  been  invested  in  !Ex- 
chequer  bills  or  otherwise  be  applied 
in  the  first  place  in  payment  of  the 
said  assignees  of  Brickwood  &  Co., 
and  of  the  costs  and  charges  incurred 
by  them  in  and  about  these  applica- 
tions and  consequential  thereon,  and 
then  in  reimbursing  to  the  said 
assignees  ^of  Brickwood  &  Co.,  so  much 
of  the  dividends  which  they  have  paid 
to  the  said  bill-holders  or  the  said 
sums  to  be  deducted  from  the  proofs 
made  by  the  said  bill-holders  under 
the  commission  against  Brickwood  & 
Co.,  and  let  the  said  assignees  of 
Brickwood  &  Co.  apply  so  much  of 
the  residue  as  may  be  required  in 
fui-ther  satisfaction  of  the  said  bills 
outstanding  and  accepted  by  Brick- 
wood &  Co.  until  the  several  holders 
of  the  said  bills  shall  have  received 
twenty  shillings  in  the  pound  under 
and  by  virtue  of  the  said  securities, 
and  let  the  said  assignees  of  Brick- 
wood &  Co.  pay  to  the  assignees  of 
Bracken  &  Co.  what,  if  anything, 
shall  remain  in  their  hands  after  satis- 
fying the  several  payments  herein- 
before directed,  and  in  case  the  said 
i-espective  holders  of  the  said  bills 
should  be  paid  in  full  let  their  respec- 
tive proofs  under  both  the  said  com- 
missions be  expunged,  but  if  the  said 
securities  or  the  proceeds  thereof  and 
interest  as  aforesaid  shall  not  be  suffi- 
cient to  pay  the  said  holders  of  the  said 
bills  in  full  let  the  same  be  applied  so 
far  as  the  same  will  extend  to  pay  and 
satisfy  the  said  bills  pro  rtUd,  and  in 
such  case  let  the  said  respective  proofs 
be  reduced  as  hereinbefore  directed, 
and  let  the  said  bill-holders  receive 
dividends  on  the  residue  of  their  said 
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which  in  all  probability  is  not  a  variation  of  anything  the  Vice- 
chancellor  intended  in  the  decree,  but  some  words  may  have  crept 
in  per  iacuriam  in  drawing  it  up.  (His  Lordship  here  recapitulated 
the  facts  of  the  case  and  proceeded.)  Under  these  circamstances 
the  suit  has  been  instituted  by  the  Bank,  *who,  as  the  holders  of 
bills  drawn  upon  and  accepted  by  Frescott,  allege  that  they  have 
a  right  to  have  the  sum  of  8,040{.  admitted  to  be  in  the  hands  of 
the  trustees  applied  in  the  first  instance  in  liquidation  of  the 
bills,  and  not  in  discharge  of  the  ordinary  debts  of  Messrs. 
Hargreaves  which  were  to  be  liquidated  under  the  trust  deed. 
Under  the  trust  deed  arrangements  were  made  whereby  any  creditor 
coniing  in  under  the  deed  was  to  have  8«.  in  the  pound,  and  the 
surplus  was  to  go  to  the  Messrs.  Hargreaves,  who,  it  was  said,  had 
lost  a  very  large  fortune  in  this  speculation.  The  plaintiff 's  demand 
may  be  described  as  being  in  the  nature  of  a  lien  on  this  8,040/., 
and  if  that  sum  should  not  satisfy  his  demand,  he  claims  to  prove 
for  the  residue  under  the  commission,  or  rather  to  be  paid  under 
the  trust  deed  whereby  the  property  of  Messrs.  Hargreaves  is  to  be 
administered,  just  in  the  same  way  as  if  the  Jiat  had  not  been 
superseded. 

The  equity  on  which  the  bill  is  framed  rests  upon  the  authority  of 
Ex  parte  Waring  (1) ;  the  principles  established  in  that  case  have 
been  recognised  for  a  period  of  now  nearly  forty  years.  In  that 
case,  which  arose  under  the  two  distinct  bankruptcies  of  Brickwood 
&  Co.  and  Bracken  &  Co.,  the  facts  were  these :  Brickwood  &  Co. 
were  bankers.  Bracken  &  Co.  were  customers  of  the  Bank.  They 
were  in  the  habit  of  getting  the  Bank  to  accept  largely  for  their 
accommodation,  and  of  depositing  with  the  Bank  securities  to  meet 
those  acceptances.  Brickwood  &  Co.  became  bankrupts  in  the 
month  of  July,  1810.  At  the  time  when  they  became  bankrupts 
they  were  liable  upon  their  acceptances  in  favour  of  Bracken  & 
Co.  to  the  extent  of  24,000Z. ;  but  to  meet  those  acceptances  they 
held  securities  which  had  been  deposited  with  them  to  an  amount 
which  need  *not  be  stated  in  detail,  but  which  may  be  assumed 
on  the  present  argument,  as  the  appellants  have  reUed  upon  that 
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proofs  pro  raid  with  the  other  creditors 
under  both  the  said  oommissions,  the 
costs  of  all  parties  to  be  settled  and 
taxed  by  the  said  Commissioners  in 
ease  the  parties  differ  about  the  same, 
and  the  costs  of  the  bill-holders  to  be 
paid  to  J.  J.  their  solicitor,  and  the 


costs  of  the  assignees  of  Brickwood 
&  Co.  to  be  paid  to  A.  B.  their  solicitor, 
and  the  costs  of  the  assignees  of 
Bracken  ft  Co.  to  A.  D.  their  solicitor. 
—Orders  in  Bankruptcy,  1815-16, 
voL  188,  fo.  77. 
(I)  13  R  B.  217  (19  Ves.  344). 


214 


1858.    GH.    8  D.  M.  &  G.  448—449. 


[B.B. 


POWLES 

9, 

OKKAVE8, 


[•449] 


circumfitunce,  to  have  exceeded  24,0001.  In  less  than  one  month 
after  the  bankruptcy  of  Brickwood  &  Co.,  Bracken  &  Co.  also  became 
bankrupts.  It  appears  that  the  holders  of  the  acceptances  proved 
against  both  estates,  but  they  said,  we  are  not  driven  to  take  our 
remedy  merely  on  the  proofs  against  these  two  estates,  we  have  a 
right  to  have  applied  in  discharge  of  our  acceptances  those  securities 
that  were  deposited  by  Bracken  &  Co.  with  Brickwood  &  Co.  to  meet 
them,  Bracken  &  Co.  being  the  principals,  Brickwood  &  Co.  the 
sureties.  The  question  seems  to  have  been  argued  veiy  fully  and 
at  great  length,  and  Lord  Eldon  held  that  there  was  such  a  right, — 
not,  he  said,  "in  the  nature  of  a  direct  demand"  (l),  by  virtue  of 
any  distinct  and  independent  equity  existing  in  the  bill-holders  to 
claim  a  lien  on  that  which  had  been  deposited  by  the  principal 
debtor  with  the  surety ;  if  that  were  so,  they  would  have  had  a  right 
at  all  times  upon  the  bills  so  deposited,  and  to  have  said,  nobody 
shall  deal  with  these  bills  except  as  we  choose  to  permit,  a  proposi- 
tion utterly  untenable.  But  although  there  was  no  lien  originally 
and  independently  existing  in  the  bill-holders,  yet  Lord  Eldon  held 
that  **  as  the  estate  of  Brickwood  &  Co.  must  be  cleared  of  the 
demand  by  their  acceptances  "  (2),  the  persons  holding  the  accept- 
ances were  entitled  to  be  paid  as  the  true  way  of  arranging  the 
equities  between  the  estates  which  had  to  be  administered.  The 
expression  *'  cleared  *'  implies  that  it  must  be  ascertained  of  what 
each  estate  consisted ;  now  the  securities  which  were  in  the  hands 
of  Brickwood  &  Co.  could  not  be  administered  as  part  of  their  estate, 
they  did  not  belong  to  them ;  Bracken  &  Co.,  if  they  had  remained 
solvent,  would  have  been  entitled,  on  paying  the  acceptances,  to 
*have  had  the  securities  handed  over  to  them ;  and  such  being 
their  rights  if  they  had  remained  solvent,  those  rights  must  be 
worked  out,  so  to  speak,  with  respect  to  the  property  held  by 
Brickwood  &  Co.  for  a  particular  purpose.  Lord  Eldon,  therefore, 
on  applying  that  principle  to  the  necessity  of  clearing  the  two 
estates,  and  as  that  could  only  be  done  by  clearing  off  the  accept- 
ances, held  that  the  securities  **  must  be  first  applied  to  the  discharge 
of  those  acceptances  for  the  sake,  not  of  the  bill-holders,  but  of  the 
house  of  Brickwood,  who  had  become  liable  to  them,  and  had  a  right 
to  have  that  liability  cleared  away  before  any  demand  could  arise 
for  the  Brackens  : "  Ex  parte  Waring  (s) ;  that  in  truth  amounted 


(1)  2Bo8e,  182;  seep.  186. 

(2)  13  R.  R.  217 ;  see  p.  220  (19  Ves. 
345 ;  see  p.  350). 


(3)  13  R.  R.  217  ;  see  p.  220  (19  Yes. 
344 ;  see  p.  349). 
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to  paying  off  the  bill-holders  by  means  of  those  securities ;  and  the 
plaintiff  here  says,  that  is  precisely  the  equity  on  which  he  relies  in 
the  present  suit. 

The  claim  is  resisted  on  two  grounds,  as  I  collect  from  the  very 
able  argument  of  the  appellants'  counsel.  First  it  is  said,  that  the 
principle  established  in  Ex  parte  Waring  (i)  is  a  principle  depending 
on  the  fact  of  there  having  been  in  that  case  what  is  called  (not,  I 
think,  very  happily)  a  '*  double  bankruptcy ;  "  meaning,  by  "  double 
bankruptcy,"  a  ease  where  two  distinct  estates  are  to  be  administered 
under  the  operation  of  the  bankrupt  law,  and  that  the  principle  is 
not  applicable  to  a  case  like  the  present,  where  a  party  seeks  to 
enforce  such  an  equity  by  a  suit  in  this  Court.  Secondly,  it  is  said, 
that  the  doctrine,  if  applicable  at  all,  is  at  least  not  applicable  in* 
the  way  sought  to  be  applied  in  this  case,  where  the  securities  in 
the  hands  of  the  depositees  are  not  sufficient  to  meet  the  whole  of 
the  demand.  With  regard  to  the  necessity  for  there  being  two 
distinct  estates  to  be  administered  under  the  bankrupt  law,  let  us 
^consider  first  what  is  the  position  here.  I  cannot,  however,  con- 
ceive it  possible  that  if  by  bankruptcy  is  meant  bankruptcy  as 
technically  distinguished  from  insolvency,  there  can  be  anything  in 
that  state  of  circumstances  which  is  necessary  to  the  application  of 
the  principla  Insolvency  is  necessary  for  a  reason  that  is  obvious. 
In  the  present  case  there  exists  what  I  think  is  substantially  a 
bankruptcy  on  the  part  of  the  Messrs.  Hargreaves.  There  was 
technically  and  literally,  as  well  as  substantially,  a  bankruptcy  in 
the  first  instance,  but  by  arrangement  that  was  superseded,  and 
the  parties  substituted  a  private  mode  of  liquidation,  but  with  an 
express  and  distinct  proviso  that  all  rights  were  to  be  saved,  and 
administered  exactly  in  the  same  way,  as  if  the  bankruptcy  had 
continued.  So  far,  therefore,  as  the  Messrs.  Hargreaves  are  con- 
cerned, I  think  the  appellants  are  estopped  from  saying  that  there 
is  not  strictly  a  bankruptcy. 

But  then  it  is  said  that  there  is  no  bankruptcy  as  far  as  Prescott 
is  concerned.  There  was  not,  it  is  true,  a  judicial  bankruptcy,  but 
why  is  it  that  this  principle  is  said  to  be  only  applicable  when  there 
are  two  bankruptcies  ?  Why,  because  if  either  party  (the  principal 
or  the  surety)  is  solvent  there  is  no  room  for  the  application  of  the 
principle  at  all.  In  such  a  case  no  question  can  arise  between  the 
bill-holders  and  those  who  are  liable  upon  the  bills.  The  bill-holder 
gets  paid  in  full,  either  by  the  principal  or  the  surety ;  if  he  gets 
(1)  13  B.  B.  217,  220  (19  Yes.  344 ;  see  p.  349  ;  iSf.  (7.  2  Boee,  182). 
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P0WLK8      paid  in  full  by  the  principal  of  course  he  does  not  apply  to  the 
Hab.        surety.    The  principal  then  applies  to  the  depositee,  the  surety  who 

GBBAVEs.     jjQi^jg  ^Y^Q  securities,  and  says,  I  have  paid  oflf  all  this  against  which 
the  deposit  was  made  with  you  by  way  of  indemnity ;  I  have,  there- 
fore, put  myself  into  a  position  to  demand  the  securities  back  again. 
So,  also,  if  the  principal  is  insolvent,  and  the  depositee  is  solvent, 
[  *^^^  3      the  question  does  not  arise  because  the  bill-holder  then  comes  *on 
the  depositee.    It  is  no  answer  for  him  to  say  he  was  only  surety ; 
if  he  is  solvent  he  pays  in  full,  but  then  he  clearly  has  a  right  to 
indemnify  himself  by  means  of  the  deposit  as  far  as  it  will  extend. 
Therefore  it  is  in  a  sense  quite  accurate  to  say  that  such  questions 
arise  only  in  the  administration  of  two  bankrupt  estates  ;  the  ques- 
tion can  alone  arise  where  there  are  two  estates,  that  of  the  principal 
and  surety,  both  insolvent,  and  coming  therefore  under  a  forced 
administration.    But  whenever  that  state  of  things  does  arise,  and 
whenever  two  estates  are  to  be  administered  by  some  rw  majors  it  is 
perfectly  immaterial  whether  such  administration  is  to  be  under 
the  jurisdiction  of  the   Court  of  Chancery,  or  of  the  Courts  of 
Bankruptcy  or  Insolvency ;   exactly  the  same  principle  becomes 
applicable.    If  it  were  not  so,  the  strange  anomaly  would  arise  that 
the  property  of  the  depositor,  instead  of  going  as  it  ought  to  pay 
his  debts,  would  actually  be  applied  in  payment  of  the  debt  of  the 
depositee.    It  appears  to  me,  therefore,  obvious  that  if  Lord  Eldok 
did  use  any  expression  that  could  lead  to  the  inference  that  there 
must  be  two  distinct  bankruptcies  before  the  principle  was  applic- 
able, it  was  only  because  bankruptcy  was  then  in  his  contemplation, 
not  that  he  meant  it  should  be  technically  bankruptcy.    As  I  have 
said,  there  must  be  an  administration  of  two  estates,  both  insolvent, 
before  this  equity  of  persons  who  have  no  distinct  equity  of  their 
own,  but  which  is  enforced  through  the  medium  of  the  equity  of 
other  parties,  can  by  possibility  arise.    It  appears  to  me  that  state 
of  things  did  arise  here.     In  the  Messrs.  Hargreaves'  case  there 
was  clearly  what  must  be  treated  in  every  respect  as  actual  bank- 
ruptcy :  and  in  regard  to  *^Prescott's  estate  there  is  virtually  the 
same  thing ;  at  the  time  of  his  death  his  estate  was  totally  insolvent ; 
it  must,  therefore,  be  regarded  just  in  the  same  light  as  that 

r  *^52  ]  of  a  certificated  bankrupt ;  and  all  the  equities  attaching  *on  it 
must  be  carried  into  effect,  just  in  the  same  way  as  if  it  was  an 
estate  administered  J  in  the  course  of  the  process  of  bankruptcy 
or  insolvency,  or  in  any  other  mode  of  administering  an  insolvent 
estate. 


VOL.  xcvni.]     1858.    CH,    3  D.  M.  &  G.  452—468. 


217 


The  second  objection  (which  also  presented  itself  to  my  mind 
before  it  was  urged  in  the  argument)  is  one  which  I  confess  struck 
me  at  the  time  as  possessing  considerable  weight,  though  I  have 
now  satisfied  myself  to  the  contrary.  It  is  this :  it  was  said  that  in 
Ex  parte  Waring  (i)  the  deposited  securities  were  more  than  suffi- 
cient to  pay  the  bill-holder,  and  therefore  the  equity  was  got  at  in 
that  way.  It  was  said  that  the  bill-holders  had  applied  to  the 
depositors,  Bracken  &  Co.,  who  had  paid  them  in  full,  and  that 
they,  Bracken  &  Co.,  had  by  that  means  got  back  the  whole  of  the 
short  bills  which  they  had  deposited.  The  short  bills  when  realized 
proved  more  than  sufficient  to  pay  the  whole  of  Brickwood  &  Co.'s 
acceptances,  and  therefore  it  was  necessary  for  Bracken  &  Go.'s 
security  that  this  operation  should  have  been  gone  into,  because 
they  otherwise  could  not  have  got  back  the  surplus  value  of  the 
short  bills  deposited.  It  was  argued  that  that  equity  was  got  at  on 
the  assumption  that  the  bill-holders  stood  in  the  position  of  the 
surety,  and  only  through  the  medium  of  the  principal  debtors. 
Bracken  &  Co.,  who  had  made  the  deposit.  Therefore  it  was  said 
that  such  an  equity  could  not  be  applied  in  this  case,  because  here 
you  cannot  take  the  goods  which  were  deposited  out  of  the  hands  of 
the  depositees  without  indemnifying  them,  that  is,  without  paying 
the  bills  in  full,  which,  if  (as  in  the  present  case)  the  deposits  are 
insufficient  for  the  purpose,  is  not  to  be  contemplated.  I  confess  I 
was  at  first  a  good  deal  struck  with  that  argument.  With  the  view 
of  ascertaining  exactly  what  was  done  in  Ex  parte  Waring  (i),  and 
*  whether  the  order  as  drawn  up  in  that  case  would  throw  light 
apon  the  subject,  we  sent  for  the  order  itself.  It  may,  I  think,  be 
inferred  from  the  judgment  in  the  report  of  that  case,  that  the 
securities  deposited  were  more  than  sufficient  to  satisfy  the  bills. 
I  do  not  know  that  that  distinctly  appears  in  the  report,  but  whether 
it  was  so  or  not  is  immaterial,  because  the  order  itself  (which  I 
muBt  assume  was  very  fully  considered,  for  Lord  Eldon  directed 
the  attention  of  Mr.  Cooke  to  the  mode  in  which  it  was  to  be  drawn 
up),  distinctly  provided  for  the  case  of  the  short  bills  deposited 
either  being  equal  or  more  than  sufficient,  or  being  insufficient ; 
and  expressly  provided  that,  if  insufficient,  the  parties  holding  the 
acceptances  were  to  prove  for  the  deficiency.  Is  that  at  all  surpris- 
ing when  we  consider  the  case  a  little  more  closely?  That  of 
necessity  must  be  the  equity ;  because,  when  as  in  the  present  case 
the  goods  were  deposited  under  circumstances  that  the  parties  with 
(1)  13  R.  B.  217  (19  Yes.  344). 
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whom  they  were  deposited  had  a  right  to  hold  them  as  secarity,  it 
is  to  be  observed  that  from  the  nature  of  the  transaction  it  was 
meant  either  by  express  contract,  or  in  the  ordinary  coarse  of  deal- 
ing with  the  property,  that  it  should  be  turned  into  money  :  when 
that  is  done  it  is  absurd  to  speak  of  holding  8,00(K.  by  way  of 
security  for  being  paid  16,0002.  That  is  not  the  course  of  dealing. 
When  it  is  once  said  that  goods  or  bills  are  deposited  by  way  of 
security  on  a  contract  that,  when  the  proper  time  arrives,  those 
securities  are  to  be  realized  and  turned  into  money,  what  is 
necessarily  meant  is  that  the  money  is  then  to  be  applied,  just  as 
property  sold  under  a  power  of  sale  in  a  mortgage  is  to  be  applied, 
in  liquidating  the  demands  for  which  it  is  a  security  if  sufficient ;  if 
not  sufficient,  in  liquidating  such  demands  pro  tanto. 

It  seems  to  me,  therefore,  that  the  circumstance  of  *the  proceeds 
of  the  remittances  here  not  being  sufficient  does  not  at  all  vary  the 
equity  of  the  case,  but  that  the  right  of  the  bill-holders  is  just  as  it 
would  be  if  the  securities  had  been  more  than  sufficient  to  satisfy 
their  bills,  as  it  was  held  in  the  case  of  Ex  parte  Waring  (i),  if  there 
the  securities  had  been  insufficient.  The  plaintiff  and  those  on 
whose  behalf  he  sues  are  entitled  to  have  what  is  in  specie,  namely, 
the  8,0402.,  applied  in  the  first  instance  in  liquidating  their 
demands,  and  following  the  principle  of  Ex  parte  Waring  (i),  they 
are  to  be  at  liberty  to  prove  for  the  deficiency. 

We  propose  to  leave  the  decree  substantially  as  it  was,  except 
that  after  declaring  the  rights  of  the  parties  in  the  way  in  which  the 
Vice-chancellor  has  declared  them,  the  decree  as  drawn  up  now 
goes  on  "  without  prejudice  to  the  right  or  title  of  the  said  plaintiff 
and  the  other  holders  of  such  bills  to  have  and  receive  the  sum  of 
8,804Z.  158.  6d.,  the  residue  of  such  moneys,"  (that  is  the  property 
sold  before  the  bankruptcy  on  which  they  clearly  have  no  claim) 
*^  or  a  composition  of  8«.  in  the  pound  in  respect  of  the  same."  We 
think  that  part  of  the  decree  must  be  varied  by  substituting  a  clause 
to  the  effect  that  the  decree  is  to  be  without  prejudice  to  the  parties 
making  such  claim  for  the  balance  as  they  may  be  entitled  to  under 
the  trust  deed,  in  order  to  exclude  the  notion  that  they  can  prove 
for  anything  more  than  the  balance. 


The  Lobd  Justice  Knight  Bbuce: 

How  this  case  would  have  stood  if  Mr.  Frescott  had  not  died 
insolvent  before  the  bankruptcy  of  the  firm  of  Hargreaves,  I  think 
(1)  13  R  B.  217  (19  Vos.  344). 
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it  mmecessary  for  me  to  give  an  opinion  ;  for  it  is  an  admitted  fact 
that,  before  the  bankruptcy,  Mr.  Prescott  had  died  insolvent.  It 
may*  perhaps,  *be  material  also  to  bear  in  mind  that  of  the  goods  of 
nvhich  the  proceeds  are  now  in  question,  none  had  been  sold  before 
the  bankruptcy.  A  portion  of  these  goods  was  specifically  in  the 
possession  of  the  firm  of  Hargreaves  before  and  at  the  time  of  the 
bankruptey.  The  other  portion  was  never  so,  but  reached  the 
hands  of  the  assignees  after  the  bankruptey,  and  was,  with  the  other 
portion,  sold,  not  by  them,  but  by  the  trustees  under  the  com- 
position deed,  and  the  sale  took  place  without  the  participation, 
authority,  or  consent  of  any  personal  representative  of  Mr.  Prescott, 
although  not  one  of  the  bills  in  question  drawn  by  the  firm  of 
Hargreaves  (as  sureties  in  effect  for  Prescott)  had  or  has  been  paid. 
Not  only,  however,  does  neither  of  the  defendants,  Mr.  and  Mrs. 
Growder  (that  lady  being  now  the  personal  representative  of 
Mr.  Prescott)  oppose  the  claim  made  in  this  suit  by  the  plaintiffs, 
but  Mr.  Growder  also,  who,  as  the  husband  of  the  administratrix 
is  substantiaUy  the  administrator,  disclaims  all  interest  in  the 
matters  in  the  bill  mentioned. 

By  the  express  contract  of  the  appellants  with  the  plaintiffs,  the 
righte  of  the  plaintiffs  in  respect  of  the  subject  in  dispute  are  to  be 
considered  and  dealt  with  as  if  the  bankruptey  had  not  been 
annulled,  but  had  proceeded  and  were  still  in  force.  * 

The  question  therefore  is,  what  would  have  been  the  righte — the 
enforceable  rights — of  the  plaintiff  if  the  bankruptey  had  continued  ? 
And  that  point  cannot  properly  be  considered  without  ascribing  to 
the  assignees  the  sale  in  effect  made  by  the  trustees.  It  must, 
therefore,  for  every  purpose  be  taken  as  if  the  assignees,  continuing 
to  be  assignees,  had  sold  the  goods  in  the  manner  already  men- 
tioned in  which  the  trustees  did  sell  them. 

That  being  so,  can  there  be  any  reasonable  doubt  on  the  part  of 
any  person  conversant  with  the  doctrines  or  practice  of  this  Court 
as  to  what  would  have  been  the  remedy  administered  in  bankruptey 
if  a  petition  in  the  bankruptey  had  been  presented  by  the  present 
plaintiffs  ?  In  every  possible  view  the  plaintiffs  could  be  creditors 
under  the  bankruptey,  and  have  a  right  to  be  heard  before  the 
Court  in  bankruptey  for  the  purpose  of  procuring  and  securing  a 
due  administration  of  the  bankrupt's  estete.  Could  it  be  consistent 
with  a  due  administration  of  the  bankrupt's  estete  that  the  proceeds 
of  the  goods,  sold  in  the  manner  I  have  mentioned,  should  be  other- 
wise applied  than  for  the  purpose  of  paying  the  bills  so  far  as  those 


POWLES 

r. 

UaMt 

ORSATBB. 

[•455] 


[456] 


220 


1868.    CH.    8  D.  M.  &  G.  456—457. 


[B.R. 


POWLBS 

r. 
Har- 

OBKAVn. 


[  4ft7  ] 


proceeds  would  extend?  It  would  have  been  a  disgrace  to  the 
administration  of  justice  if  any  substantial  difficulty  could  have 
been  reasonably  suggested  on  such  a  point.  Of  course  they  had 
a  right  to  present  a  petition ;  and  of  course  the  effect  of  presenting 
it  would  have  been  to  ascribe  and  apply  the  clear  proceeds  of  the 
goods  sold  after  the  bankruptcy  to  the  payment  of  the  bills,  so 
far  as  those  proceeds  would  extend,  with  liberty  to  prove  for  the 
difference. 

But  (as  I  have  already  said,  and  as  the  Lord  Chancellor  has 
stated)  by  express  contract  the  rights  are  to  be  dealt  with  as  in  the 
case  of  a  bankruptcy.  I  confess  that  to  my  apprehension  a  clearer 
cause,  not  only  in  point  of  common  sense  and  common  honesty, 
but  in  point  of  equity,  has  not  often  been  brought  before  a  court  of 
justice.  The  decree  therefore  is  substantially  right ;  right  probably 
on  every  point  submitted  to  the  Vice-chancellor,  and  which  the 
Vice-chancellor  meant  to  decide,  and  only  to  be  varied  in  that 
slight  and  verbal  manner  to  which  his  Lordship  has  alluded. 

I  suppose  the  Lord  Chancellor  to  intend  that  this  should  not 
vary  the  costs,  but  that  the  appellants  should  pay  the  costs  of  the 
appeal.    In  that  view  I  entirely  concur. 

The  Lord  Justice  Turner: 

If  it  had  been  necessary  in  this  case  to  determine  the  question 
whether  the  bill-holders,  the  plaintiffs,  had  a  separate  and  inde- 
pendent right  to  sue  in  respect  of  these  matters,  I  certainly  should 
have  hesitated  a  long  time  before  I  should  have  affirmed  that  right, 
and  should  at  all  events  have  desired  further  time  to  consider  the 
question.  But  this  deed  which  regulates  the  rights  between  these 
parties  contains  an  express  proviso  that  everything  in  respect  of 
these  matters  shall  be  adjudicated  upon  as  if  the^t  in  bankruptcy 
had  proceeded ;  and  that  therefore  brings  the  case  directly  within 
the  doctrine  of  Ex  parte  Waring.  Now,  the  order  in  Ex  parte 
Waring  is  distinct  to  this  effect,  that  if  the  securities  in  the  hands 
of  Brickwood  &  Co.  were  insufficient  to  pay  the  bill-holders,  the 
bill-holders  should  prove  against  the  estate  of  Brickwood  &  Co. 
and  Bracken  &  Co.  for  the  amount  of  the  difference.  Therefore 
that  order  seems  to  settle  the  rights  between  the  parties. 

It  is  said,  however,  that  the  order  is  not  consistent  with  what 
fell  from  Lord  Eldon  in  his  judgment  in  the  case.  It  is  impossible 
to  suppose  that  an  order  of  so  much  importance  and  so  well  con- 
sidered by  Lord  Eldon  could  possibly  have  passed  per  incuriam. 
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and  I  am  by  no  means  satisfied  that  the  order  is  not  in  every 
respect  well  founded  in  practice,  and  in  right,  and  in  law ;  for  the 
plain  fact  is,  that  the  estate  which  is  bound  to  indemnify  does  in 
trath  pay  by  virtue  of  the  proof  against  it  as  much  as  can  possibly 
be  paid  by  it. 

Then  it  is  said  it  is  necessary  there  should  be  two  bankrupts, 
or  two  bankrupt  estates,  in  cNrder  to  bring  into  action  the  rule 
laid  down  in  Ex  parte  Waiing.  The  answer  to  that  argument  is, 
that  there  are  in  truth  one  bankrupt  and  one  utterly  insolvent 
estate,  and  it  can  make  no  difiference  in  the  application  of  the  rule 
that  the  one  estate  is  to  be  administered  in  bankruptcy,  and  the 
other  is  an  insolvent  estate,  to  be  administered  through  the  medium 
of  the  Court  of  Chancery.  The  principle  on  which  this  rule  is 
founded  appears  to  me  to  be  this.  There  are  two  parties  liable  on 
the  bills  of  exchange.  One  of  those  parties  holds  securities  for  the 
payment  of  the  bills.  The  other  party  has  a  right  to  insist  that 
the  property  held  as  security  shall  be  applied  to  the  payment  of 
the  bills.  He  may  sue  in  equity  for  the  purpose  of  enforcing  that 
righl  If  he  does,  the  security  must  be  applied  accordingly.  It 
cannot  be  applied  for  the  benefit  of  the  general  creditor  of  the 
party  who  is  bound  to  indemnify,  because  the  party  who  is  to  be 
indemnified  has  a  right  and  an  interest  in  the  application  of  it  to 
the  indemnity  which  he  has  stipulated  for ;  and  the  consequence 
therefore  is,  that  the  proceeds  of  it  must  be  applied,  not  to  the 
general  creditors  of  the  party  who  is  indemnified,  but  to  the 
demand  which  is  indemnified  against.  It  seems  to  me  that  this 
principle  must  apply  equally  whether  there  are  two  estates  to  be 
administered  in  bankruptcy,  or  one  in  bankruptcy  and  one  in  the 
Court  of  Chancery. 

I  think  therefore  that  the  decree  is  quite  right  with  the  alteration 
that  has  been  suggested. 
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1863.  Ex    PARTE   JAMES. 

JaiLU,  19.  ^^  ^  ^  ^  ^   493-601  ;  8.  C.  22  L.  J.  Bk.  8.) 

Bem^  A  trader  was  entitled  to  leaseholds  charged  with  an  annuity  in  favour  of 

TUBVBR,  '^  Insurance  Company.    The  Company,  being  desirous  of  befriending  him, 

L. JJ.  consented  to  sell  him  the  annuity  at  less  than  its  full  value,  but  he,  being 

[  493  ]  at  the  time  in  embarrassed  drcumstanoes,  and  having  committed  an  act 

of  bankruptcy,  nominated  another  person  as  the  purchaser  upon  the  same 
terms.  The  trader  was  afterwards  declared  a  bankrupt.  Upon  a  bill  being 
filed  by  the  assignees  against  the  purchaser  claiming  the  benefit  of  the 
purchase,  the  purchaser  insisted  that  he  was  entitled  to  it ;  but  the  Coubt 
made  a  decree  against  him,  with  costs,  which  he  paid.  All  the  debts  having 
been  paid  under  the  bankruptcy,  and  there  being  a  surplus,  which  the  bank- 
rupt had  aliened :  Held,  that  the  purchaser  of  the  annuity  was  not  entitled 
to  be  repaid  his  costs  out  of  the  surplus,  being  either  a  trustee  who  had 
improperly  claimed  to  be  entitled  beneficially,  or  a  party  to  a  combination 
to  withhold  the  property  of  a  failing  person  from  his  creditors,  in  the  latter 
of  which  cases  it  would  be  against  public  policy  to  allow  him  to  recover  the 
costs  from  the  alienee  of  his  associate  in  pari  delicto. 

Held,  also  that  a  deposition  of  the  bankrupt,  that  there  was  no  arrange- 
ment between  him  and  the  purchaser,  did  not  conclude  the  alienee  of  the 
surplus,  the  bankrupt  having  been  at  the  time  of  the  examination  under 
the  influence  of  the  purchaser. 

In  this  case  there  was  a  surplas  of  the  baDkrupt's  estate 
amounting  to  6962. 18s.  4d.,  after  payment  of  all  his  debts  in  full, 
and  this  was  the  petition  of  alienees  of  the  surplus  to  whom  the 
bankrupt  had  assigned  it,  appealing  from  the  decision  of  Mr. 
Commissioner  Evans,  refusing  to  direct  payment  of  the  surplus 
to  the  appellants  by  reason  of  a  claim  made  by  Mr.  Cafe,  one  of 
the  respondents,  for  the  pajrment  of  certain  costs  [incurred  by  him 
under  the  following  circumstances]. 

In  1838  the  bankrupt,  who  carried  on  the  business  of  a  plumber 
and  glazier,  was  possessed  of  leasehold  houses  charged  with  the 
payment  of  an  annuity  to  the  Globe  Insurance  Company,  which 
was  in  arrear  to  the  amount  of  4991.  On  the  6th  of  February, 
[  ^494  ]  1838,  he  sent  a  memorial  *to  the  Globe  Insurance  Company, 
referring  to  the  reverses  of  fortune  which  he  had  met  with,  and 
proposing  to  pay  to  the  Company  9002.  on  their  releasing  the 
property  from  the  annuities.  This  was  below  the  full  value  of  the 
annuity ;  but  the  directors  of  the  Globe  Office,  after  stating  their 
willingness  to  make  a  sacrifice  under  the  circumstances,  entered 
into  negotiations  with  the  bankrupt,  the  result  of  which  was  that 
the  respondent,  Mr.  Cafe,  on  the  8th  of  November,  1838,  became 
the  purchaser  from  the  Company  of  the  annuity  and  arrears  at 
the  price  named. 

On  the  18th  of  November,  1838,  the  bankrupt  filed  a  declaration 
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of  insolvency,  and  on  the  same  day  a  creditor  named  Jonathan      Bx  parte 
issned  the  fiaX  against  him,  on  which,  on  the  2l8t  of  November,       J^****- 
1838,  the  adjudication  took  place,  founded,  not  on  the  declaration 
of  insolvency,  but  on  an  act  of  bankruptcy  committed  in  July, 
1888 ;  and,  on  the  5th  of  December,  Mr.  Jonathan  was  appointed 
creditors'  assignee. 

On  the  27th  of  December,  1888,  the  leaseholds,  subject  to  the 
annuity,  were  put  up  to  auction  by  the  assignees  under  the 
bankruptcy,  and  were  purchased  by  Mr.  Cafe  for  1202. 

It  appeared  that  Mr.  Cafe  had,  after  the  bankruptcy,  supported 
the  bankrupt  by  paying  him  monthly  or  weekly  allowances. 

On  the  16th  of  January,  1889,  the  bankrupt,  in  an  examination 
under  the  bankruptcy,  denied  that  when  Mr.  Cafe  had  purchased 
the  annuity  there  was  any  agreement  between  them  that  the 
bankrupt  was  to  have  any  benefit  from  the  purchase. 

In  the  same  year  Mr.  Jonathan,  the  creditors'  assignee,  died.        [  496  ] 
Another,  who  was  appointed  in  his  place,  died  in  1848,  whereupon 
Mr.  Cafe  was  appointed  creditors'  assignee. 

In  January,  1889,  the  bankrupt  obtained  his  certificate,  and  on 
the  4th  of  June,  1845,  he  assigned,  for  valuable  consideration,  to 
James  James,  one  of  the  appellants,  all  his  estate,  real  and  personal, 
in  trust  for  the  bankrupt  for  life,  and  after  the  bankrupt's  death 
in  trust  for  James  Cushion,  the  other  appellant. 

In  1847  the  bankrupt  died. 

In  December,  1847,  certain  creditors  presented  a  petition  under 
the  bankruptcy  to  the  Yicb-Chanoellob,  seeking  to  impeach  the 
above-mentioned  purchases  of  Mr.  Cafe,  and  to  have  him  removed 
from  being  assignee.  Under  the  order  made  upon  that  petition, 
on  the  Ist  of  February,  1848,  liberty  was  given  to  three  creditors  to 
institute,  in  the  character  of  assignees,  a  suit  in  Chancery  against 
Mr.  Cafe,  to  set  aside  the  purchases  made  by  him  as  above  men- 
tioned.   The  petition  was  in  other  respects  ordered  to  stand  over. 

In  pursuance  of  this  order  the  three  creditors,  on  the  27th  of 
March,  1848,  filed  a  bill  in  Chancery  against  Mr.  Cafe,  praying 
that  he  might  be  declared  a  trustee  of  the  annuity  and  the  arrears 
thereof  for  the  plaintifEs  as  assignees,  subject  to  such  lien  as  he 
might  have  in  respect  of  the  purchase-money  paid  by  him,  and 
that  the  purchase  of  the  leaseholds,  subject  to  the  charge,  might 
be  declared  fraudulent  and  void,  and  might  be  set  aside  upon 
repayment  of  the  purchase-money  and  interest. 

Mr.  Cafe  by  his  answer  denied  that  there  was  any  "^agreement      [  m9«  ] 
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Bz  pwte      thiit  he  should  be  the  purchaser  of  the  annuity  for  TratVs  benefit, 
^'''^       and  he  insisted  that  he  was  himself  entitled  to  the  whole  benefit  of 
the  purchase. 

On  the  25th  of  July,  1851,  a  decree  was  made  in  the  suit  setting 
aside  the  purchases  with  costs. 

The  petition  for  the  removal  of  Mr.  Cafe  was  again  brought  on 
before  the  Vice-Chancellor  on  the  2nd  of  August,  1851,  when  an 
order  was  made  discharging  Mr.  Cafe  from  being  assignee,  and 
directing  the  Commissioner  to  cause  a  sitting  to  be  held  under 
the  fiai  for  a  new  choice.  And  it  was  further  ordered,  that  Mr. 
Cafe  should  account  for  the  estate  and  effects  of  the  bankrupt  (if 
any)  come  to  his  hands,  and  should  pay  and  deliver  over  to  the 
official  assignee  such  parts  (if  any)  of  the  estate  and  effects  of  the 
bankrupt,  as  upon  taking  of  the  account,  should  appear  to  have 
come  to  his  hands,  and  should  pay  to  such  of  the  petitioners  as 
were  living  their  costs  of  and  occasioned  by  the  petition,  so  far 
as  they  had  been  increased  by  any  evidence  on  Mr.  Cafe's  behalf 
in  support  of  his  title  to  the  leasehold  messuages  and  premises  in 
the  petition  and  former  order  mentioned.  And  it  was  declared 
that  that  order  and  the  decree  in  the  suit,  so  far  as  they  directed 
the  payment  of  any  costs,  were  to  be  without  prejudice  to  any 
question  between  Mr.  Cafe  and  the  bankrupt  or  his  representatives. 
And  it  was  ordered  that  no  part  of  the  surplus  estate  of  the  bank- 
rupt should  be  paid  to  the  bankrupt,  or  his  representatives  or 
assigns,  without  previous  notice  to  Mr.  Cafe. 

By  another  order  in  the  bankruptcy,  dated  the  Ist  of  May,  1852, 
Mr.  (]afe  was  ordered  to  pay  to  the  official  assignee  153L  14«.  9<{., 
the  amount  found  due  by  the  decree,  and  the  costs  were  directed 
to  be  taxed  from  the  last  taxation,  and  Mr.  Cafe  was  ordered  to 
[  ^497  ]  pay  the  same.  *And  it  was  ordered,  that  thereupon  all  further 
proceedings  in  the  cause  should  be  stayed. 

The  assignees  realized  assets  more  than  sufficient  to  pay  all  the 
creditors  in  full,  and  after  such  payment  the  assignees  had  in  their 
hands  a  surplus  596L  15«.  4(2. 

The  appellants  presented  a  petition  to  the  senior  Commissioner 
praying  that  the  surplus  might  be  paid  to  them,  and  in  pursuance 
of  the  order  of  August  2, 1851,  gave  notice  to  Mr.  Cafe,  who  opposed 
the  petition,  and  contended  that  under  the  reservation  in  the  order 
of  1850  he  was  entitled,  as  against  the  bankrupt  and  those  claiming 
under  him,  to  be  repaid  the  costs  which  he  had  incurred  in  the  suit 
in  Chancery.    The  Commissioner  refused  to  make  any  order  upon 
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the  petition.    From  this  refusal  the  present  petition  of  appeal  was      Ex  parte 
presented  by  Mr.  James  and  Mr.  Cushion. 

Mr.  Russell  and  Mr.  Cooke,  in  support  of  the  appeal : 
The  Court  of  Chancery  decided  that  the  understanding  between 
the  bankrupt  and  Mr.  Cafe  was  entered  into  to  defeat  the  creditors. 
They  were  in  pari  delicto,  and  therefore  neither  of  them  can  claim 
costs  against  the  other. 

Mr.  Bacon,  Mr.  Piggott,  and  Mr.  Hardy,  appeared  for  Mr. 
Cafe. 

Mr.  Bury,  for  the  assignee. 

The  Lord  Justice  Enight  Bruce  referred  to  Keynell  v.  Sprye  (i). 

Thb  Lord  Justice  Enight  Bruce  :  T  498  1 

This  purchase  (I  am  now  speaking  of  the  annuity)  must,  upon 
the  evidence,  have  been  made  by  Mr.  Cafe,  I  think,  in  one  of  two 
ways,  either  as  a  trustee  for  Mr.  Tratt,  in  which  event  there  is  no 
question,  but  that  the  present  controversy  must  be  decided  in 
favour  of  the  present  petitioners;  or,  if  he  did  not  purchase  as 
trustee  for  Mr.  Tratt  in  the  ordinary  sense  in  which  I  have  been 
using  the  expression,  the  purchase  must  be  taken  to  have  been  the 
result  of  a  combination,  from  whatever  motive,  friendly  or  other- 
wise, between  Mr.  Cafe  and  Mr.  Tratt,  to  withhold  certain  property, 
for  the  benefit  of  one  or  the  other,  or  both  of  them,  from  the 
creditors  of  Tratt,  a  failing  and  fallen  man  in  worldly  circum- 
stances. Now,  in  such  a  state  of  things,  as  far  as  the  title  to  the 
property  is  concerned,  the  public  interest  requires  that  the  pur- 
chase should  be  considered  as  a  matter  of  trust,  that,  without 
regard  to  the  merits  of  either  of  the  individuals,  a  man  so 
acquiring  property  should  not  be  heard  to  say  that  he  has  a  title 
to  it. 

If,  as  has  been  contended,  fault  and  improper  intention  existed 
on  each  side,  is  the  condition  of  the  possessor  in  this  case  the 
better  for  that  ?  I  am  of  opinion  that  it  is  not ;  for  not  only  was 
the  disparity  of  circumstances  such  as  to  create  a  gross  inequality, 
and  to  prevent  Tratt  from  having  any  voice  in  the  matter,  but 
there  are  also  considerations  rendering  society  deeply  interested 
in  obviating  the  possibility  of  gain  arising  to  a  man  by  such  a 

(1)  91  E.  E.  228  (1  D.  M.  &  Q.  660). 
B,E. — ^voL.  xcvni.  16 
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Kz  (Mrta  transaction.  The  property  must  be  considered  as  having  remained 
in  Tratt,  as  far  as  mere  title  is  concerned. 

It  has  been  suggested,  and  fairly  and  well  argued,  that  the  costs 
of  the  suits,  as  between  Cafe  and  Tratt,  ought  to  be  borne  rather 

i-  **^^  ]  by  Tratt  than  by  Cafe ;  that  *however  is  not  my  opinion.  The 
defence  to  the  suit  for  setting  aside  the  purchase  was  not  put  hy 
Mr.  Cafe  on  grounds  which  the  Court  could  require  Mr.  Tratt  to 
recognise,  or  on  grounds  on  which  this  Court  can  allow  Mr.  Cafe  to 
obtain  total  or  partial  indemnity.  These  costs  must  remain  where 
the  law  has  thrown  them. 

With  respect  to  the  account  between  Mr.  Tratt  and  Mr.  Cafe,  that 
has  to  a  great  extent  been  already  taken ;  but  there  are  some  allow- 
ances to  be  made  which  could  not  have  been  made  as  between  the 
creditors  and  Mr.  Cafe.  There  must  be  some  provision  for  these, 
and  we  shall  be  glad  to  receive  suggestions  as  to  the  mode. 

The  Lord  Justice  Turner  : 

This  is  an  application  by  persons  who  for  present  purposes  must 
be  assumed  to  represent  the  bankrupt,  claiming  the  surplus  of  the 
bankrupt's  estate.  Primd  facie  that  surplus  belongs  to  the  bank- 
rupt, or  those  who  represent  him.  It  is  attempted  to  be  intercepted 
by  a  claim  of  Mr.  Cafe,  and  the  claim  is  put  thus :  A  suit  was 
instituted  against  Mr.  Cafe  by  creditors  in  the  characters  of 
assignees,  for  the  purpose  of  recovering  part  of  the  bankrupt's 
property,  and  he  was  ordered  to  pay  the  costs  of  the  plaintiffs  and 
his  own,  by  the  decree  then  made,  which  was  followed  by  an  order 
in  bankruptcy  of  the  2nd  of  August,  1851,  declaring  that  the  direc- 
tion in  the  decree  as  to  costs  was  to  be  without  prejudice  to  any 
question  between  Cafe  and  Tratt  or  Tratt's  representatives,  and 
pointing  therefore  to  the  possibility  of  a  surplus. 

Now  the  true  view  of  the  case  is  this :  Supposing  the  property 
had  not  been  sold  under  the  bankruptcy,  but  that  from  other  funds 
coming  to  the  bankrupt's  estate  all  the  debts  under  the  bankruptcy 
[  ♦600 1  had  been  paid,  to  ♦whom  would  the  equitable  right  to  this  property 
remaining  vested  in  the  assignees  belong  ?  Who  would  have  had 
the  better  title  to  call  for  an  assignment  of  the  legal  estate  from 
the  assignees,  Cafe  or  Tratt  ?  In  examining  that  question  it  is  to 
be  considered  what  were  the  circumstances  under  which  Mr.  Cafe 
became  purchaser  of  the  equity  of  redemption,  and  of  the  annuity 
from  the  Globe.  Now  it  is  clear  that  a  relation  of  a  confidential 
kind  existed  between  Tratt  and  Cafe,  before  October,  1830 ;  and  it 
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is  the  common  case  on  both  sides  that  the  transaction  with  the      Ex  parte 

Globe  was  intended  to  be  beneficial  to  those  who  were  entitled  to 

the  property  subject  to  the  charge.    It  is  moreover  not  disputed 

that  the  intention  of  the  Globe  Insurance  Company  was  to  confer 

a  benefit  on   Tratt.     It  is  equally  clear  that  Tratt  was  at  this 

period  in  a  position  of  great  difficulty,  and  it  is  not  suggested  that 

any  person  distinct  from  Cafe  was  acting  on  the  part  of  Tratt. 

Looking  at  the  transaction  in  that  w^ay,  can  it  be  doubted  that,  as 

between  Tratt  and  Cafe,  the  former  would  have  had  an  equity  to 

set  aside  the  transaction  and  to  treat  Cafe  as  a  trustee  for  him  of 

the  purchase  from  the  Globe  ? 

It  was  said  that  Tratt  was  examined  under  the  commission,  and 
denied  the  existence  of  any  bargain  or  arrangement  between  him 
and  Cafe,  that  Cafe  was  to  be  a  trustee  for  him ;  and  it  is  con- 
tended, that  in  the  face  of  that  examination,  and  a  subsequent 
examination  of  Cafe  in  the  presence  of  Tratt,  it  is  incompetent  for 
those  who  claim  under  Tratt  to  set  up  a  case  of  trusteeship.  But 
it  most  be  seen  what  was  the  situation  of  Tratt  at  the  time  when 
he  gave  this  evidence.  He  was  at  that  time  in  a  state  of  dex)en- 
dency  upon  Cafe,  and  was  receiving  from  him  small  weekly  and 
monthly  payments  of  10^.  or  even  11.  It  is  clear,  therefore,  that  at 
the  period  when  this  representation  was  made  by  Tratt  he  *was  [  ^501  ] 
under  the  influence  of  Cafe,  and  that  no  statement  made  by  him 
at  that  period  could,  consistently  with  the  principles  laid  down  by 
Lord  Eldon  in  Walker  v.  Symonds  (1),  have  bound  him  so  as  to 
preelade  his  equity  to  set  aside  the  transaction  and  treat  Cafe  as  a 
trustee  for  him. 

It  is  further  said  that  the  Court  would  not  have  given  costs  as 
against  Cafe,  if  a  bill  had  been  filed  against  him  by  Tratt.  But 
what  was  the  defence  made  by  Cafe  in  the  suit  which  was  instituted 
against  him,  and  what  would  have  been  his  defence  to  a  suit 
instituted  against  him  by  Tratt  ?  It  is  clear  that,  in  the  actual 
suit  which  was  instituted  against  him  by  the  assignees  of  Tratt, 
Cafe  claimed  the  benefit  of  the  purchase  for  his  own  benefit, 
independently  of  Tratt.  It  is  equally  clear  that  the  same  view 
would  have  been  taken  by  Cafe,  if  the  suit  had  been  instituted 
against  him  by  Tratt.  That  perhaps  does  not  appear  from  his 
answer,  but  it  appears,  that  from  the  year  1840  to  the  year  1848, 
when  the  suit  was  instituted  by  the  assignees.  Cafe  had  taken  upon 
himself  to  treat  the  property  as  his  own,  and  had  ceased  to  make 
(1)  19  E.  R  155  (3  Swanat  1). 
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any  allowance  to  Tratt.  There  was  no  recognition  by  Cafe  of  any 
title  on  the  part  of  Tratt ;  Cafe  claimed  the  benefit  of  the  purchase 
for  himBelf,  and  did  not  admit  that  he  was  a  trustee.  Now,  if  Cafe 
had  filed  an  answer  claiming  to  be  beneficially  interested,  the  Court 
would  have  made  a  decree  against  him  with  costs.  I  think,  therefore, 
that  there  is  no  ground  for  the  claim  of  costs  set  up  by  Mr.  Cafe. 


Ex  PARTE  MANICO. 

(3  D.  M.  &  G.  502—507.) 
[Obsolete  law  of  bankruptcy.] 


Ex  PARTE  SEWELL. 

(;i  D.  M.  &  G.  608—514.) 
[Obsolete  procedure  under  the  old  law  of  binkruptcy.] 


Ex  PARTE  BOYLE  (I). 

(3  D.  M.  &  G.  515—633.) 

Under  the  old  law  of  judgments  a  judgment  creditor  who  had  duly 
registered  his  judgment  under  1  &  2  Vict.  c.  110,  s.  19,  obtained  a  charge 
upon  the  land  of  his  debtor  which  gave  the  creditor  the  same  remedy  bjb  if 
the  debtor  bad  signed  a  memorandum  agreeing  to  give  a  charge,  but  the 
remedy  was  suspended  for  a  year  from  the  date  of  registration. 

[For  the  purpose  of  this  report  it  will  be  sufficient  to  retain  the 
following  passage  from  the  judgment  of  Turner,  L.  J.] 

Now  there  can  be  no  doubt  upon  the  construction  of  the  1  &  2 
Vict.  c.  110,  s.  18.  That  statute  makes  the  judgment  a  charge 
upon  the  land  of  the  debtor,  and  gives  the  creditor  the  same  remedy 
as  if  the  debtor  had  signed  a  memorandum  agreeing  to  give  a 
charge.  It  therefore  constituted  the  judgment  creditor  an  equit- 
able mortgagee,  and,  as  I  take  it,  upon  the  construction  of  the  Act, 
makes  him  an  equitable  mortgagee,  from  the  time  of  registering  the 
judgment ;  for  the  19th  section  of  the  same  Act  says,  that  no 
judgment  of  any  of  the  superior  Courts  shall  by  virtue  of  the  Act 
afifect  any  lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  or  until  a  memorandum  or  minute 
containing  the  particulars  thereof  shall  be  left  with  the  senior 
Master  of  the  Court  of  Common  Fleas.  I  take  it  to  be  clear  from 
this  that  the  judgment  must  afifect  the  lands  from  the  time  of 

(1)  This  charge  conferred  a  remedy      C-fa.  at  p.  227,  63  L.  J.  Ch.  749,  71 
by  foreclosure:  In  re  Owen  [1894]  3      L.  T.  181. 
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registration,  because  when  the  19th  section  of  the  statute  says 
that  the  judgment  shall  not  affect  the  lands  unless  and  until  a 
memorandum  is  entered,  the  necessary  implication  is  that  it  does 
affect  them  at  the  time  when  the  memorandum  is  entered.  The 
consequence  is  that  a  charge  is  created  at  the  time  of  entering  the 
memorandum  with  a  suspension  in  point  of  remedy  for  a  year 
after  the  time  of  entering  up  the  judgment.  The  charge  exists, 
^although  the  remedy  is  not  to  be  put  in  force  until  the  expiration 
of  a  year. 


Ex  parte 
Boyle. 


[  'SSI  ] 


Ex  PARTE  BAILEY. 

(3  D.  M.  *  G.  534—547 ;  S.  C.  22  L.  J.  Bk.  45.) 

An  assignment  of  property  by  an  insolvent  trader  to  creditors  wliich 
rendered  it  impossible  for  him  to  carry  on  his  business  in  the  ordinary  way 
was  yoid  under  the  Bankrupt  Law  Consolidation  Act^  1849,  though  the 
deed  was  made  under  pressure,  and  did  not  comprise  all  the  trader*8 
property. 

Ex  PARTE  HODGSON. 

(3  D.  M.  &  O.  547—556.) 
[Obsolete  law  of  bankruptcy.] 

Ex  PARTE  NEILSON. 
In  re  W.  EDMOND  and  T.  EBMOND. 

(3  D.  M.  &  G.  556—570.) 

[Obsolete  statutory  prohibition  against  the  sale  of  shares  by  an  unregistered 
shareholder.] 


1853. 
Affril  29. 


1853. 

/irjM  10, 11. 


1853. 

Dec.  12,  13. 

15. 


SUKCOME  V.  PINNIGER(l). 

(3  D.  M.  &  G.  571—575  ;  S.  C.  22  L.  J.  Ch.  419 ;  17  Jur.  196.) 

A  father,  shortly  before  the  marriage  of  his  daughter,  told  her  intended 
hnaband  that  he  meant  to  give  certain  leasehold  property  to  the  couple  on 
their  marriage.  After  the  marriage  he  gave  up  possession  of  the  property 
to  the  husband,  to  whom  he  dii-ected  the  tenants  to  pay  the  rents,  and 
handed  to  the  husband  the  title-deeds.  The  husband  expended  money  upon 
the  property :  Held  sufficient  part  performance  to  take  the  case  out  of  the 
Statute  of  Frauds. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart, 
upon  a  petition  presented  under  the  Act  incorporating  King's 
College  Hospital  and  in  a  cause. 


(1)  Ungleyv.  Uti^Zey  (1876)  4  Oh.  D. 
73;  In  rt  Holland  [1901]  2  Ch.  145, 
70  L.  J.  Ch.  625, 85  L.  T.  304 ;  reversed 


[1902]  2  Ch.  36p,  71  L.  J.  Ch.  518.  «6 
L.  T.  542,  C.  A. 


1853. 
Feb.  9. 

Stuabt, 
V.-C. 

Knight 
Hbucb, 

TUBNRR, 

L.JJ. 
[  r»71  ] 
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SuBcoMi         By  the  Act  the  hospital  was  empowered  to  take  land  for  the  site 
PiNNioEB.     of  the  building,  subject  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845. 

In  the  year  1843  Mr.  George  Ghartres  paid  his  addresses  to 
Amelia  Ann  Aylwyn,  the  daughter  of  William  Aylwyn,  and  made 
her  an  offer  of  marriage.  On  the  2nd  of  January,  1844,  Mr.  Aylwyn 
told  Mr.  Chartres  that  he  was  entitled  to  a  leasehold  house  and 
premises  in  Carey  Street,  Lincoln's  Inn  Fields,  and  intended  to  give 
this  property  to  his  daughter  and  Mr.  Chartres  on  their  marriage. 

In  March,  1844,  the  marriage  took  place,  and  soon  afterwards 
Mr.  Aylwyn  gave  up  possession  of  the  house  to  Mr.  Chartres,  and 
directed  the  tenants  to  pay  the  rents  to  him.  Mr.  and  Mrs.  Chartres 
went  to  reside  in  the  house,  and  Mr.  Chartres  expended  a  con- 
siderable sum  of  money  in  repairs.  He  received  the  rents  of  such 
parts  as  he  did  not  occupy,  and  treated  the  house  as  his  own.  Mr* 
Aylwyn  also  delivered  to  Mr.  Chartres  the  lease  and  other  documents 
of  title  relating  to  the  house. 

On  the  19th  of  December,  1849,  Mr.  Chartres  wrote  to  Mr. 
I  ♦B72  ]  Aylwyn  thus :  "  I  think  I  shall  try  Baswell  and  *Roberts  again  to 
buy  the  Carey  Street  lease  (as  it  is  worth  more  to  them  than  to 
any  one  else),  and  get  rid  of  it,  as  the  money  will  be  worth  more  to 
me ; "  to  which  Mr.  Aylwyn  replied,  "  As  regards  Carey  Street,  I 
wish  you  if  possible  to  convert  that  into  cash,  as  you  observe  it  will 
be  more  useful." 

Mr.  Aylwyn  died  intestate. 

The  hospital  having  taken  the  house  under  the  powers  of  their 
Act,  the  question  was,  to  whom  the  purchase-money  belonged. 
Mr.  Aylwyn's  administrator  claimed  it  by  the  petition  now  before 
the  Court,  but  the  Vice-Chancellor  ordered  it  to  be  paid  to  Mr. 
Chartres.    The  administrator  of  Mr.  Aylwyn  appealed. 

Mr,  FoUett  and  Mr.  Kmglake,  in  support  of  the  appeal : 

Marriage  is  not  a  sufficient  part  performance  to  take  a  case  out  of 
the  Statute  of  Frauds  :  Diindas  v.  Dutens  (i),  LasBcncex,  Tieniey  (2). 

[They  also  referred  to  Spurgeon  v.  Collier  (»),  Jcffei-ys  v.  Jeferys  (4), 
Edwards  v  Jones  (5),  Ex  parte  Haigh  (e).] 


[  578  ]  Mr.  W.  M.  James  appeared  for  a  defendant  in  the  same  interest. 

(1)  1  R.  R.  112  (1  Ves,  Jr.  196).       (4)  64  R.  R.  249  (Cr.  &  Ph.  138). 

(2)  84  R.  R.  158  (1  Mac.  &  G.  551).     (5)  43  R.  R.  178  (I  My.  &  Cr.  226). 

(3)  1  Eden,  54.  (6)  8  R.  R  189  (11  Ves.  403), 
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Mr.  Russelly  for  Mr.  Ghartres :  sdrcomb 

The  Statute  of  Fraads  did  not  render  a  parol  agreement  a  nullity.  Pinvioer. 
In  IlammersUy  v.  De  Biel  (i)  it  was  held  that  a  letter  written  after 
a  marriage  was  sufficient  evidence  within  the  Statute  of  Frauds  of 
an  antenuptial  agreement.  All  that  was  decided  by  Lassence  v. 
Tiemey  was,  that  marriage  alone  was  not  sufficient  part  per- 
formance. But  in  the  present  case  possession  was  delivered,  which 
has  been  always  held  sufficient.    *     *     • 

Mr.  FolUtt  replied. 

The  Lord  Justice  Knight  Bbuce: 

This  case,  in  point  of  fact,  upon  the  evidence,  stands  substantially 
thus :  It  seems  that  Mr.  George  Ghartres,  having  proposed  to  marry 
the  daughter  of  a  gentleman  of  the  name  of  Aylwyn,  who  was 
possessed  of  some  leasehold  property  in  Garey  Street,  Mr.  Aylwyn, 
in  the  course  of  conversation  in  the  presence  of  a  third  person, 
expressed  to  Mr.  Ghartres  an  intention  to  give  to  him  and  his 
intended  wife  the  leasehold  house  in  question  in  the  event  of 
the  marriage  taking  place.  I  consider  that  promise  to  be  proved 
by  the  evidence.  The  marriage  took  place ;  but  as  no  writing 
passed  it  is  probably  true  that  if  the  case  had  rested  there  the 
promise  would  have  been  ineffectual,  and,  however  binding  in 
point  of  *honour  and  morality  the  promise  might  have  been,  it  [  ♦674  j 
would  not  have  been  so  at  law  or  in  equity.  Some  time  after  the 
marriage,  however,  the  father  gave  up  possession  of  the  property  to 
the  son-in-law,  and  it  must  upon  the  evidence  be  taken  that  he  so 
gave  up  possession  by  reason  and  in  performance  of  the  verbal 
agreement  entered  into  before  the  marriage.  The  son-in-law  entered 
into  possession  and  expended  money  on  the  property,  and  was 
never  disturbed,  but  was  allowed  to  treat  it  as  his  own.  When  the 
father-in-law  dies  the  administrator  says  that  all  this  is  to  go  for 
nothing,  and  that  the  property  still  formed  part  of  his  estate.  I 
am  of  opinion  that  the  administrator  cannot  be  heard  to  say  that. 
I  am  of  opinion  that  this  is  a  clear  case  of  a  parol  agreement  for 
valuable  consideration  which  has  been  in  part  performed,  and  it  is 
the  settled  law  of  this  country,  and  has  been  so  for  a  great  number 
of  years,  that  in  such  circumstances  the  Statute  of  Frauds  is  no 
defence.  I  think  that  probably,  for  more  than  one  reason,  but  for 
one  certainly,  this  petition  ought  never  to  have  been  presented,  and 
that  it  must  be  dismissed  with  costs. 

(1)  69  R  B.  18  (12  CI.  &  Fin.  45). 
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SoBooHB     The  Lord  Justice  Turner: 

PiNKioEB.  .  I  was  desirous  of  hearing  the  argument  throughout,  for  the  pur- 
pose of  seeing  whether  the  application  of  the  case  of  Hammersley  v. 
De  Biel,  before  the  House  of  Lords,  to  the  present  case,  was  affected 
by  what  was  said  by  Lord  Cottenham  in  Lassence  v.  Tierney.  I 
am  now  satisfied  that  it  is  not.  What  Lord  Cottenham  said  in 
Lassence  v.  Tierney  was  this,  that  there  was  nothing  against  the 
wife  but  a  parol  contract  before  marriage,  and  nothing  but  marriage 
following,  which  would  not  support  the  contract;  and  that  such 
a  contract  could  not  be  carried  into  effect  under  the  Statute  of 
Frauds.     And  then  he  went  on  to  say,  '*  In  Hamniersley  v.  De  Bit!, 

[  *576  ]  I  said  that  the  case  was  distinguishable,  because  the  husband,  "^on 
his  part,  having  contracted  before  marriage  to  do  something,  and 
having  done  it,  that  there  was  part  performance  of  the  contract,  the 
contract  relating  to  property  to  which  he  was  entitled."  Lord 
Cottbnham's  observations,  therefore,  point  to  the  distinction  between 
the  cases  in  which  there  is  no  part  performance  except  by  the 
marriage,  and  the  cases  in  which  there  is  part  performance  inde- 
pendently of  the  marriage.  Now  in  the  present  case  there  is  part 
performance  by  the  delivery  up  of  possession  to  Mr.  Chartres,  a  fact 
which  has  been  always  held  to  change  the  situations  and  rights  of 
the  parties,  and  there  has  been  considerable  expenditure  by  him 
on  the  property.  There  is  therefore  here  what  was  wanting  in 
Lassence  v.  Tieimey,  namely,  acts  of  part  performance  besides  the 
marriage.  The  difficulty  in  these  cases  is,  that  the  Statute  of 
Frauds  presents  an  obstacle  to  suing  upon  the  agreement.  But  it 
has  been  held,  in  many  cases,  that  if  there  be  a  written  agreement 
after  marriage  in  pursuance  of  a  parol  agreement  before  marriage, 
this  takes  the  case  out  of  the  statute  (i),  so  also  does  part  perform- 
ance. This  view  is  supported  by  Tayhyi^  v.  Beech  (2),  where  Lord 
Hardwiokb  took  the  distinction  between  the  case  where  marriage 
alone  follows  and  where  other  acts  follow  the  parol  agreement.  It 
is  clear  that  this  is  an  agreement  which  the  Court  would  have 
decreed  to  be  specifically  performed.  I  think,  therefore,  with  my 
learned  brother,  that  the  appeal  should  be  dismissed  with  costs. 

The  Lord  Justice  Enioht  Bruce: 

We  do  not  intend  that  the  administrator  should  be  allowed  these 

costs  out  of  the  estate ;  we  give  the  costs  against  him  personally. 

(1)  This  proposition  was  questioned      reversed  by  the  Court  of  Appeal  see 
by  Fakwell,  J.  in  In  re  Holland  [1901]      [1902]  2  Oh.  360.— O.  A.  8. 
2  Ch.  at  p.  151,  but  that  decision  was  (2)  1  Yes.  Seu.  297. 
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The  south  YORKSHIRE  RA.TLWAT  and  RTVER 
DUN  COMPANY  v.  The  GREAT  NORTHERN 
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A  Railway  Company  contracted  with  another  for  the  use  of  the  line  of 
the  latter  for  a  term,  at  graduated  tolls,  according  to  the  tonnage  carried, 
which  were  to  be  a  charge  on  the  tolls  and  dues  of  the  former  Company. 
The  former  Company  had  no  express  Parliamentary  power  thus  to  charge 
their  tolls :  Held,  that  the  charge  was  of  too  doubtful  legality  to  be  enforced 
by  an  injunction  to  restrain  the  former  Company  from  paying  a  dividend 
to  its  shareholders  until  the  sums  due  upon  the  agreement  were  provided 
for,  no  case  being  made  out  showing  a  probability  of  there  being  no  fund 
forthcoming  to  answer  the  demand  at  the  hearing. 

This  was  an  appeal  from  the  refusal  by  Yice-Chancellor  Stuart 
of  a  motion  on  behalf  of  one  Railway  Company  to  restrain  another 
Railway  Company,  their  directors,  treasurer,  bankers,  and  agents, 
from  declaring  or  paying  any  dividends,  or  dividing  or  appropriating 
any  of  their  funds  or  moneys  towards  paying  any  dividend  among 
their  shareholders,  unless  and  until  the  defendants  should  have 
paid  the  amount  due  to  the  plaintiffs  for  tolls,  and  also  to  restrain 
them  from  withholding  or  delaying  payment  on  any  pretext 
whatever  of  the  same  tolls. 

By  an  indenture  dated  the  26th  of  February,  1852,  and  made 
between  the  plaintiffs  of  the  one  part,  and  the  defendants  of  the 
other  part,  after  reciting  among  other  things,  that  the  lines  and 
branch  lines  of  railway  forming  part  of  the  undertaking  of  the 
plaintiffs  intersected  or  penetrated  into  the  South  Yorkshire  coal- 
field between  the  towns  of  Barnsley  and  Penistone  on  the  one  side, 
and  Sheffield,  Rotherham,  and  Swinton  on  the  other  side,  and 
formed  the  means  by  which  the  coal,  the  produce  of  such  coal-field, 
might  be  transported  to  distant  places  for  consumption,  and  reciting 
that  the  said  Great  Northern  Bailway  communicated  with  the 
railways  of  the  plaintiffs  by  a  junction  or  junctions  at  or  near 
Doncaster,  in  the  coupty  of  York,  and  reciting  that  ^certain  agree- 
ments and  arrangements  had  been  made  between  the  said  Companies 
for  working  each  other's  lines,  it  was  agreed :  That  the  defendants 
might,  at  all  times  thereafter,  during  the  term  of  twenty-one  years, 
to  commence  from  July  1,  1851,  pass,  go,  and  remain,  and  have 
full  and  free  ingress,  egress,  and  regress  into,  over,  upon,  and  out 
of  the  railways,  and  have  the  free  use  of  all  the  works  and  con- 
veniences of  the  plaintiffs,  and  every  or  any  part  thereof,  with 
all  engines,   waggons,   or  other  carriages,   officers,  servants,  and 
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workmen  necessary  for  the  purpose  of  carrying  coal:  And,  that 
such  passage^of  the  defendants  over  or  along  the  said  railways  of 
the  plainiifTs,  and  the  use  of  their  works  and  conveniences,  should  be 
had  and  made  on  payment  of  such  tolls,  and  under  such  restrictions 
and  conditions  as  were  thereinafter  specified,  and  which  had  been 
mutually  agreed  upon  between  the  said  Companie&  [The  agree- 
ment then  defined  a  varying  minimum  amount  of  toll  to  be  payable 
to  the  plaintiffs  by  the  Great  Northern  Bailway  Company  in  respect 
of  any  half  year  in  which  the  quantity  of  coals  actually  carried  fell 
short  of  126,000  tons.]  And  it  was  further  agreed  by  the  7th 
article,  that  such  toll  should  be  a  charge  upon  the  tolls  and  dues  of 
the  defendants,  and  that  if  the  said  tolls  should  be  in  arrear  for 
twenty-one  days  after  the  same  should  become  payable  as  aforesaid, 
the  plaintiffs  should,  in  addition  to  all  other  legal  and  equitable 
rights  and  remedies  for  enforcing  the  same,  have  power  to  distrain 
any  of  the.  engines,  carriages,  plant,  stock,  goods,  chattels,  and 
things  of  or  belonging  to  the  defendants  upon  the  said  undertaking 
of  the  plaintiffs,  for  the  amount  of  the  toll  which  might  be  in  arrear 
and  unpaid,  together  with  lawful  interest  thereon,  and  all  costs, 
damages  and  ^expenses  which  might  be  occasioned  by  the  non- 
payment thereof,  and  to  take,  hold,  and  impound  any  distress  or 
distresses  found  thereon,  and  to  deal  with  the  same  in  all  respects 
in  like  manner  as  they  might  take,  hold,  impound,  and  deal  with 
any  distress  or  distresses  for  rent  in  arrear. 

The  bill,  after  stating  the  agreement,  complained  that  the  tolls 
payable  under  it  to  the  plaintiffs  were  in  arrear,  and  prayed  for  an 
injunction  in  the  terms  of  the  motion. 


Sir  Fitzroy  Kelly,  Mr.  Malins,  Mr,  FoUett,  and  Mr.  W.  J.  Bovill 
supported  the  motion. 

The  Solicitoi'-General,  Mr.  Wigram,  and  Mr.  Denison,  for  the 
defendants,  were  not  called  upon. 


Thk  Lord  Justice  Knioht  Bbuce: 

This  is  not  the  hearing  of  the  cause.  It  is  a  motion  by  way  of 
appeal,  from  the  refusal  of  one  of  the  Yice-Ghancellors  to  accede  to 
an  interlocutory  application  for  an  injunction.  The  injunction 
sought  is  this,  that  the  defendants,  the  Great  Northern  Bailway 
Company,  their  directors,  treasurers,  bankers,  and  agents  may  be 
restrained  from  declaring  or  paying  any  dividend  or  dividing  or 
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appropriating  any  of  their  funds  or  moneys  in  or  towards  the  Thb  South 
payment  of  any  dividend,  to  or  among  the  shareholders  of  the  ^rISw™ 
defendants,  unless  and  until  the  defendants  have  paid  the  amount    ^^^  Riveb 

^  UCN  Co. 

due  to  the  plaintiffs  for  tolls.     That  is  the  only  part  of  the  injunc-  r. 

lion  asked  that  can  require  to  he  dealt  with ;   because  the  latter    nobtherk 
part  is  plainly  impossible,  according  to  the  rules  and  course  of  ^*'*'''^^^- 
the  Court,  namely,  the  application  "that  the  defendants  may  be 
restrained  from  withholding  or  delaying  payment,  on  any  pretext 
whatever,  of  the  said  tolls  so  due  to  the  plaintiffs  as  aforesaid.'* 

Now  I  will  assume,  in  favour  of  the  plaintiffs,  that  their  title  to       [581] 
the  injunction  asked,  in  the  words  that  I  have  read,  is  liable  to  no 
objection  except  that  arising  from  the  terms  of  the  7th  article  of 
the  agreement  of  1852,  on  which  agreement  alone  the  plaintifiiB  can 
rest  their  case.    It  is  evident  that  but  for  that  article,  the  present 
claim  would  be  a  mere  demand  by  a  general  creditor  against  his 
debtor,  the  creditor  not  having  obtained  judgment.    Of  course  the 
creditor  in  such  a  case  could  not  seek  relief  against  the  property  of 
bis  debtor  in  the  way  here  sought.    But  the  argument  is,  that  this 
clause  gives  a  lien,  or  in  other  words,  converts  the  plaintiffs  into 
equitable  mortgagees,  for  what  may  be  due  to  them  under  the 
agreement,  upon  the  tolls  and  dues ;   that  is,  as  I  understand  it, 
upon  the  entire  income  substantially  of  the  Great  Northern  Railway 
Company ;  and  the  first  or  only  question  upon  the  present  occasion 
is,  whether  such  a  provision  is  so  plainly  or  probably  valid,  as  to 
authorize  the  Court  now  to  act  upon  it?    I  confess  that,  as  at 
present  advised,  I  think  it  at  least  very  doubtful  whether  it  is 
competent  for  a  Railway  Company  to  mortgage  the  undertaking 
without  a  special  authority  from  the  Legislature.    If  they  cannot 
legally  mortgage  it,  they  cannot  equitably  mortgage  it.    If  they 
could  create  a  vaUd  equitable  mortgage,  such  a  security  would  be 
followed  by  those  rights  which  are  incident  to  an  equitable  mort- 
gage, and  which  come  in  the  place  of  the  remedy  of  a  legal 
mortgagee  by  ejectment,  namely,  the  right  to  the  appointment  of 
a  receiver,  attended  with  all  provisions  required  for  making  such 
an  appointment  effectual.    The  inconvenience  and  mischief  that 
must  follow  from  reducing  the  property  of  a  Railway  Company  to 
such  a  state,  are  too  obvious  to  render  it  necessary  to  dilate  upon 
them.    If  I  had  now  to  decide  the  question  of  the  validity  of  this 
part  at  least  of  the  agreement,  my  opinion  would  be  against  its 
validity ;  *but  I  have  not  now  to  decide  that  question.    I  reserve       [  ♦582  ] 
myself  upon  it,  subject  only  to  the  remark,  that  to  represent  it  in 


236  1853.    CH.    3  D.  M.  &  G.  582—583.  [b^b. 

Thk  South  the  most  favourable  way  to  the  plaintiflFs,  as  far  as  my  opinion 

Railway  goes,  the  point  is  one  of  too  great  doubt  to  justify  the  Court  in 

^DoN  Co.*  mating  at  present  the  order  asked. 

*•  Possibly,  if  the  plaintiffs  had  no  other  effectual  remedy,  or 

J. HE  CJItBAT 

NoBTHERN  possibly,  if  they  were  in  danger  of  losing  that  to  which  they  are 
entitled,  unless  the  Court  should  interfere,  the  Court  might  inter- 
fere, notwithstanding  the  difficulties.  Upon  that  point  I  give  no 
opinion,  because  the  facts  do  not  establish  such  a  case.  There 
seems  no  reason  to  doubt  the  ability  of  the  Great  Northern  Railway 
Company  to  pay  whatever  debt  they  may  be  liable  to  pay  when 
sued.  They  may  be  sued  either  under  the  deed,  or,  if  the  deed  is 
bad,  otherwise ;  and  when  judgment  shall  be  obtained  in  an  action, 
if  they  will  not  pay  without  execution  being  issued,  execution  may 
be  enforced  against  their  property. 

Again,  if  the  deed  is  valid  (and  the  plaintiffs'  whole  case  here 
depends  upon  the  validity  of  the  deed),  then  by  the  same  clause 
upon  which  they  are  suing  here,  they  have  power  given  them  to 
distrain  any  of  the  engines,  carriages,  plant,  stock,  goods,  chattels, 
and  things  of  or  belonging  to  the  defendants,  and  this  distress  may 
be  made  on  the  plaintiffs*  own  line  of  railway. 

The  Lord  Justice  Turner: 

I  concur  in  the  opinion  which  has  been  expressed  by  my  learned 
brother.  The  claim  of  the  plaintiffs  is  that  of  a  mere  debt,  unless 
it  be  a  valid  charge  under  the  7th  article  of  the  agreement.  Now, 
it  is  unnecessary,  in  the  present  stage  of  this  case,  to  say  what  this 
[  *6BB  ]  Court  would  do,  if  this  case  were  one  in  which  *the  charge  was 
perfectly  clear ;  in  which  case  it  might  be  the  duty  of  the  Court  to 
interfere  by  injunction.  It  is  equally  unnecessary  to  say  what  the 
Court  would  do,  if,  the  charge  not  being  clear,  there  was  danger  to 
these  plaintiffs  of  the  fund  not  being  forthcoming  to  answer  the 
charge  when  the  validity  or  invalidity  of  it  came  to  be  tried  at  the 
hearing  of  the  cause. 

The  two  questions  here  are,  as  it  seems  to  me,  first,  whether 
there  is  or  is  not  a  clear  charge,  undoubtedly  valid  in  law,  created 
by  the  terms  of  this  agreement  upon  the  tolls  and  dues  of  the  Great 
Northern  Bailway  Company  ?  and  secondly,  if  there  be  not  a  clear 
charge,  whether  there  is  any  danger  to  the  plaintiffs  of  there  not 
being  a  fund  to  answer  the  charge  when  the  cause  shall  come  on  to 
be  heard  ?  Now,  with  reference  to  the  question  whether  this  charge 
can  be  said  to  be  a  perfectly  clear  charge,  I  certainly  am  by  no 
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means  prepared  to  say  that  it  can  be  so  considered.    It  is  said,  that   Trb  Sodth 

YORKBHIRK 

the  87th  section  of  the  Railways  Clauses  Consolidation  Act  gives  railway 
power  to  one  Company  to  make  arrangements  with  another  Company  '^Suh^Co* 
for  the  carriages  of  the  one  passing  over  the  line  of  the  other,  upon  ^* 

the  payment  of  such  tolls  and  under  such  conditions  and  restric-  Nobtherk 
tions  as  may  be  mutually  agreed  upon,  and  that  this  charge  might  ^^^^^^  ®- 
well  be  made  under  the  words  "  under  such  conditions  and  restric- 
tions." But  it  is  obvious  that  these  words  may  at  least  admit  of 
this  construction,  that  the  conditions  and  restrictions  contemplated 
are  such  as  are  incident  to  passing  over  the  line,  as  for  instance, 
the  regulations  of  the  one  Company  and  of  the  other,  with  reference 
to  the  periods  at  which  the  trains  should  pass,  and  are  not  "  condi- 
tions and  restrictions  "  in  or  forming  part  of  the  agreement.  Then 
it  is  said  that  it  may  be  a  valid  charge  by  reason  of  another  part  of 
the  same  section,  which  authorizes  Railway  Companies  *to  enter  [  *584  ] 
into  any  contract  for  the  division  and  apportionment  of  the  tolls  to 
be  taken  on  the  respective  railways.  This  provision,  however,  may 
have  been  meant  by  the  Legislature  to  refer  to  the  division  and 
apportionment  among  the  several  owners  of  the  different  parts  of 
the  line  of  a  gross  sum  to  be  paid  for  the  transit  along  the  whole 
line.  It  is  not  necessary  now  to  say  that  either  of  the  constructions 
which  I  have  suggested  would,  at  the  hearing  of  the  cause,  be  put 
on  the  statute.  It  is  sufficient  to  say  that  at  least  the  statute  is 
open  to  doubt  on  these  points,  and  that  the  validity  or  invalidity 
of  this  agreement  may  depend  upon  the  construction  which  the 
Court  at  the  hearing  may  put  on  those  particular  provisions  of  the 
statute. 

Then,  with  reference  to  the  question  whether  there  is  any  danger 
to  the  plaintiffs  of  the  fund  not  being  forthcoming  in  the  event  of 
their  succeeding  in  establishing  the  claim,  it  is  perfectly  clear  that 
if  the  plaintiffs  succeed  this  is  a  debt  of  the  Great  Northern  Railway 
Company  and  a  charge  on  their  funds,  and  the  plaintiffs  have  there- 
fore the  whole  of  the  funds  and  assets  of  the  Company  to  answer 
their  claim.  It  is  equally  clear  that  the  plaintiffs  have  power  now 
to  distrain  upon  the  Company,  and  that  they  can  proceed  at  law, 
by  action,  and  recover  judgment  against  them. 

Upon  these  grounds  I  am  of  opinion  that  the  Court  ought  not  to 
interfere. 
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In  re  JAMES  CAMPBELL. 

(3  D.  M.  &  G.  585—590  ;  S.  C.  22  L.  J.  Ch.  865;  17  Jur.  1171 ;  1  W.  B.  204.) 

The  oiniasioii  by  a  client  to  file  a  certificate  of  taxation  of  a  solicitor's 
bill  within  the  four  days  prescribed  by  the  order  of  October  29,  1692,  did 
not  render  the  order  a  nullity,  but  the  client's  representatives,  after  his 
death,  might,  notwithstanding  the  omission,  obtain  an  order  under  the 
summary  jiuisdiclion,  for  the  delivering  up  of  the  client's  papers  on  pay- 
ment of  the  amount  of  the  bill  as  taxed,  and  an  action  by  the  solicitor  on 
the  bill,  after  taxation,  is  a  contempt,  and  will  be  restrained  by  injunction 
at  the  instance  of  the  representatives. 

This  was  the  appeal  of  an  attorney  and  solicitor  from  an  order 
of  the  Master  of  thb  Bolls,  dated  the  17th  of  January,  1853, 
restraining  the  appellant  from  further  proceeding  in  an  action  at 
law  against  the  respondents,  Mary  Pollard  Creft  and  Isabella  Creft, 
as  the  executrixes  of  Elizabeth  Creft,  and  ordering  the  appellant  to 
deliver  to  the  respondents,  within  ten  days  after  the  service  of  the 
order,  upon  oath,  the  several  deeds,  books,  papers  and  writings  in 
his  custody  or  power  belonging  to  the  testatrix,  and  referring  it  to 
the  taxing  Master  to  tax  the  respondents  their  costs  of  and  relating 
to  their  application,  and  to  deduct  therefrom  91.  7$.  2d.,  being 
the  amount  certified  by  the  taxing  Master  to  he  due  to  the 
appellant  from  the  testatrix,  and  ordering  that  the  appellant 
should  pay  to  the  respondents  the  balance  of  the  costs  when  so 
taxed  and  certified. 

On  the  28rd  of  May,  1850,  the  testatrix  presented  her  petition  to 
the  Master  of  the  Bolls,  praying  for  taxation  of  the  appellant's  ))ill. 

Upon  the  petition  the  usual  order  was  made  containing  the  osaal 
direction,  that  no  proceedings  at  law. or  otherwise  should  be  com- 
menced  against  the  petitioner  in  respect  of  the  bill  pending  the 
reference  therehy  directed,  and  that  the  petitioner  should  procnre 
the  Master's  report  in  a  month  (unless  the  Master  should  certify 
that  further  time  was  necessary  to  enable  him  to  make  his  ^report), 
or  otherwise  that  the  order  should  be  of  no  effect. 

The  taxing  Master  to  whom  the  reference  was  made,  by  his 
certificate,  dated  the  ISth  of  August,  1850,  certified  he  had  taxed 
the  bill,  the  amount  of  which  was  611.  Ids.  9d.,  at  82/.  Is.  7c/.,  and 
he  found  that  the  appellant  had  at  different  times  received  of  or  on 
account  of  the  testatrix  several  sums  of  money,  amounting  to  the 
sum  of  152/.,  and  that  he  had  paid  to  or  on  account  of  the  testatrix 
several  sums  of  money,  amounting  together  to  the  sum  of  145/.  8s., 
leaving  25/.  ds.  Id.  only  due  to  the  solicitor,  the  bill  as  taxed  being 
thus  less  by  a  sixth  part  than  the  bill  delivered.    And  the  taxing 
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Master  taxed  the  testatrix  her  costs  of  that  reference  at  the  sum  of        in  re 
16/.  28.  5d.,  and  he  certified  that  91.  Is.  2d.  was  the  amount  due    <^^"*^»«^^- 
from  the  testatrix  to  the  appellant,  after  deducting  the  sum  of 
16/.  28.  5d.  from  the  sum  of  25/.  ds.  Id. 

The  testatrix  died  on  the  Slst  of  December,  1851,  without  having 
filed  any  certificate  of  the  taxation.    *    *     * 

On  the  2nd  of  July,  1852,  the  respondents  caused  the  91.  Is.  2d.       [  587  ] 
to  be  formally  tendered  to  the  appellant,  and  demanded  the  delivery 
of  tiie  documents ;  but  the  appellant  refused  to  accept  such  tender, 
or  make  such  delivery. 

On  the  18th  of  November,  1852,  the  appellant  commenced  an 
action  in  the  Court  of  Exchequer  against  the  respondents,  to  recover 
55/.  Is.  9d.  for  work  done  as  an  attorney  and  solicitor,  and  materials 
for  the  same  provided  by  him  for  Elizabeth  Greft,  deceased,  upon 
her  retainer,  and  for  fees  due  and  payable  to  him  in  respect  thereof, 
being  in  fact  the  amount  of  the  bill  of  costs  for  612. 18«.  9d.  referred 
for  taxation  and  taxed  as  aforesaid,  less  the  sum  of  6/.  12^.,  the 
excess  of  the  receipts  of  the  appellant  on  account  of  Elizabeth  Creft, 
deceased,  over  his  payments  to  her,  or  on  her  account,  as  certified 
by  the  taxing  Master. 

The  respondents  then  presented  their  petition  to  the  Master  of 
the  Bolls,  praying  for  an  injunction  to  restrain  the  prosecution  of 
the  action,  and  for  the  delivery  up  of  the  documents  belonging  to 
the  testatrix.  Upon  this  petition  the  order  appealed  from  was 
made. 

Mr.  Bailey  and  Mr.  BaggaUay,  for  the  appellant,  [contended 
that  a  certificate  not  filed,  as  in  this  case,  before  the  death  of 
the  client,  was  a  nullity,  since  the  client's  undertaking  was  then 
gone]. 

Mr.  Dafiiell  and  Mr.  Soutligate,  for  the  administrator  of  the       t  ^^  ] 
client,  were  not  called  upon,  . 

Thb  Lobd  Justice  Knight  Brucb  [after  stating  the  facts  said] : 

There  is  no  pretence  for  the  argument  that  the  certificate  was 
invalid  by  reason  that  it  was  not  filed. 

The  lady  having  died  in  December,  1851,  without  having  paid       [  6»9  ] 
this  small  amount  due  from  her,  a  tender  or  substantially  a  tender 
of  that  sum  was,  in  the  following  July,  made  to  the  solicitor  on 
behalf  of  her   representative,  her  daughter,   accompanied  by  a 
demand  of  her  papers,  which  on  payment  he  was  bound  to  return. 


240 


1858.    CH.    3  D.  M.  &  G.  589—590, 


[&.B. 


In  re 
Campbell. 


He  refused  to  return  them,  upon  the  ground,  as  I  understand — an 
utterly  mistaken  ground — that  the  taxation  was  invalid  for  the 
reason  that  I  have  before  mentioned.  Some  months  afterwards, 
still  retaining  the  deeds  and  having  declined  to  receive  the  money, 
he  took  the  strange  course,  which  is  very  greatly  to  be  regretted,  of 
bringing  an  action  for  the  whole  amount  of  his  bill,  as  if  no  taxation 
bad  been  had.  Whether  that  was  a  contempt  of  the  Court,  I  am 
not  prepared  to  say,  but  this  I  will  say,  that  it  was  a  course  which 
no  solicitor  ought  to  have  taken,  that  it  was  a  course  which  a 
solicitor  would  be  justly  and  highly  censurable  for  advising  or 
permitting  a  client  to  take.  '  To  take  it  on  his  own  behalf  and  in 
his  own  case  was  still  more  censurable. 

A  petition  was  presented  at  the  Bolls,  for  the  delivery  of  the 
deeds  and  for  the  stay  of  the  action,  and  the  Masteb  of  the  Bolls 
with  perfect  propriety,  made  the  order  with  costs,  but  allowed  the 
solicitor  the  9/.  due  to  him.  Considering  that  his  Honour  was 
dealing  with  a  case  which  affected  the  general  interests  of  society, 
and  particularly  the  whole  class  of  solicitors,  I  think  that  it  would 
have  been  to  forget  what  was  due  to  the  Court,  to  society,  and  to 
justice,  not  to  make  the  order.  I  am  not  sure  that  I  am  doing 
right  in  not  giving  my  voice  for  a  stronger  decision  than  merely 
saying,  as  I  do,  that  the  appeal  ought  to  be  dismissed  with  costs. 


L  590  ]       Thb  Lord  Justice  Turner  : 

I  fully  concur  in  every  one  of  the  observations  which  have  been 
made  upon  the  proceedings  taken  by  this  solicitor,  and  I  think  that 
it  was  a  high  contempt  to  do  that  which  in  effect  brought  the 
certificate  of  taxation  made  by  an  officer  of  this  Court,  under  the 
cognizance  of  a  court  of  law.  The  petition  of  appeal  must  of  course 
be  dismissed,  and  with  costs. 


1863. 
Feb,  19 

Kkight 
Bkuce, 

TURNEU, 

L.JJ. 

[590] 


HAYNE8  V.  HAYNES. 

(3  D.  M.  &  G.  690-600;  S.  C.  1  W.  B.  204.) 

A  testator,  after  bequeathing  two  pecuniary  legacies,  bequeathed  three 
*'  clear  *'  annuities  for  the  lives  of  the  annuitants.  He  then  bequeathed  his 
residuary  estate  in  trust  to  pay  a  clear  annuity  of  1,000/.  to  his  widow,  and 
upon  trust,  after  payment  of  the  four  annuities,  to  pay  the  residue  of  the 
income  during  the  life  of  the  widow  to  A.  The  capital  of  the  residue,  after 
the  widow's  death,  was  to  be  held  as  to  5,000/.  upon  such  trusts  as  the 
widow  should  appoint,  and  subject  to  her  appointment  the  5,000/.  was  to  be 
held  in  trust  for  B.  for  life,  and  after  her  death  to  fall  into  the  general 
residue ;  and  subject  to  such  disposition  as  aforesaid^  and  as  to  the  residue 
of  the  testator's  estate  and  effects  after  the  widow's  death,  and  subject  as 
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to  the  5,000?.  and  the  interest  thereof  as  aforesaid,  upon  trust  to  pay  ceHain       Hatnks 
l^acies  amountiDg  to  18,000/.,  with  an  ultimate  residuary  gift  to  E.    And  v. 

there  was  a  direction  that,  upon  the  death  of  the  several  annuitants,  the       Haykes. 
funds  on  which  the  annuities  were  secured  should  follow  the  ultimate 
destination  of  the  residue :  Held, 

1.  That  the  two  first- mentioned  pecuniary  legacies  and  three  annuities 
had  priority  over  every  other  gift. 

2.  That  the  annuities  were  given  free  of  legacy  duty  (I). 

3.  That  the  annuities  were  charged  on  the  capital  of  the  residue,  hut  that 
A.  was  entitled  to  retain  the  surplus  income  paid  to  her  in  one  year,  and  to 
receive  the  surplus  for  another,  although  the  income  was  in  the  suhsequent 
years  insufficient  to  answer  the  annuities. 

4.  That  on  the  death  of  an  annuitant  in  the  lifetime  of  the  widow  the 
ultimate  residuary  legatee  did  not  hecome  at  once  entitled  to  the  fund  set 
apart  to  answer  the  annuity. 

d.  That  after  the  widow's  death  the  5,000/.  would  have  no  priority  over 
the  other  reversionary  legacies. 

6.  That  the  reversionary  legatees  were  not  entitled  to  have  any  surplus 
income  during  the  widow's  life  set  apart  to  secure  payment  of  their  legacies. 

Thts  was  a  special  case.^hich  by  leave  came  on  to  be  heard  in  tbe 
first  instance  before  the  Lords  Justices,  for  tbe  purpose  of  determining 
the  construction  to  be  put  upon  the  mil  of  Edmund  Haynes. 

By  the  will,  dated  the  80th  of  December,  1845,  the  testator,  after 
directing  payment  of  his  debts  and  funeral  and  testamentary  ^  ^^^  ^ 
expenses,  bequeathed  a  legacy  of  19Z.  Ids.  to  his  brother,  and 
bequeathed  to  Elizabeth  Ha£fey  Beed  the  sum  of  8,5001.  He  then 
gave  and  bequeathed  unto  his  wife,  her  executors,  administrators, 
and  assigns,  all  his  household  goods,  furniture,  books,  plate,  wines, 
linen,  and  china,  horses,  carriage,  and  effects  of  every  description 
which  should  be  in  or  upon  his  dwelling-house  and  premises  at  the 
time  of  his  decease  absolutely.  And  he  bequeathed  unto  Mrs.  Anna 
Isabella  Anderson,  for  her  life,  a  clear  annuity  or  yearly  sum  of 
100/. ;  and  be  bequeathed  unto  his  sister,  Dorothy  Haswell,  for  her 
life,  a  clear  annuity  or  yearly  sum  of  802. ;  and  to  his  sister,  Ann 
Ellcock  Walton,  for  her  life,  a  clear  annuity  or  yearly  sum  of  101. ; 
and  be  directed  the  same  several  annuities  to  be  paid  on  the  1st  of 
September  in  each  and  every  year  during  the  lives  of  the  respective 
annuitants,  by  his  trustees  and  executors  thereinafter  named ;  the 
first  payment  of  the  said  annuities  to  be  made  on  such  1st  day  of 
September  as  should  occur  next  after  his  decease.  And  he  devised 
and  bequeathed  all  that  his  dwelling-house,  gardens,  stables,  and 
premises  in  which  be  then  resided,  situate  at  Summerland  Place, 

(1)  In  Tt  CMi  Will  (1869)  L.  B.  8  Ufyrley,  49  E.  E.  776  (2  Jur.   653), 

Eq.  271,  22  L.  T.  221 ;  In  re  Saunders  which  was  not  cited  in  the  present 

[1898]  1  Ch.  17,  67  L.  J.  Ch.  55,  77  case.— O.  A.  S. 
L.  T.  450,  C.  A. ;  and  see  Harper  v. 
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Hatnu      together  with  all  the  rest,  residae,  and  remainder  of  his  real  and 
HATNn.     personal  estate,  whatsoever  and  wheresoever,  and  of  what  nature  or 
kind  soever,  unto  the  plaintiff,  his  heirs,  executors,  administrators, 
and  assigns,  according  to  the  nature  and  quality  thereof  respectively, 
upon  trust,  in  the  first  place,  out  of  the  moneys  which  should  come 
to  his  or  their  hands,  to  set  apart  and  appropriate  a  sufficient  part 
thereof,  or  fund,  in  the  names  or  name  of  his  said  trustee,  to  raise 
and  pay  unto  his  wife  one  clear  annuity  or  yearly  sum  of  1,000/., 
by  equal  proportions  quarterly,  during  her  life,  on  the  four  most 
usual  days  of  payment  of  rent  in  the  year,  the  first  payment 
[  *692  ]      thereof,  *to  be  made  on  such  of  the  said  days  as  should  occur 
next  after  his  decease ;    but  no  proportion  of  the  said  annuity 
was  to  be  payable  for  the  days  of  the  current  quarter  which 
should  have  elapsed  from  the  date  of  the  last  payment  to  the 
day  of  the  death  of  the  said  annuitant.    And  he  thereby  gave 
and  bequeathed  the  said  annuity  or  yearly  sum  of  1,0002.  to  his 
said  wife  during  her  life  accordingly.    And  after  full  payment  and 
satisfaction  of  the  aforesaid  four  annuities  thereinbefore  given,  upon 
trust  to  pay  all  the  surplus  or  residue  of  the  annual  interest, 
income,  and  dividends  arising  out  of  the  residue  of  his  said  estate 
and  effects  during  the  lifetime  of  his  wife  unto  Ann  Elvira  Beed 
and  her  assigns  absolutely.    And  from  and  immediately  after  the 
decease  of  his  wife,  as  to  the  sum  of  5,0002.  sterling,  part  of  the 
principal  or  residue  of  his  estate  and  effects,  upon  trust  that  his 
trustee  should  pay  and  apply  the  said  sum  of  5,0002.,  or  any  part 
thereof,  to  such  person  and  persons  and  in  such  manner  and  form 
as  his  wife  by  any  deed  or  deeds,  or  by  her  last  will  and  testament 
in  writing,  should  direct  or  appoint,  give  or  bequeath,  the  same  or 
any  part  thereof,  or  for  want  of  any  such  direction  or  appointment, 
give  or  devise,  and  so  far  as  any  such,  if  incomplete,  should  not 
extend,  and  as  to  such  parts  thereof  as  should  remain  undisposed 
of  by  his  wife,  upon  trust  as  to  the  annual  interest  and  dividends  of 
the  5,0002.,  and  he  gave  and  bequeathed  the  same  interest  and 
dividends  unto  Elizabeth  Beed,  for  her  life ;  and  as  to  the  principal 
sum  of  5,0002.,  he  directed  that  the  same  should  go  with  and  become 
part  of  his  residuary  estate  and  effects  after  the  death  of  the  survivor 
of  them  his  wife  and  Elizabeth  Beed,  subject  to  such  disposition 
thereof  by  his  wife  as  aforesaid ;  and  as  to  the  remainder  of  the 
said  principal  or  residue  of  his  estate  and  effects  after  the  decease  of 
his  wife  (but  subject,  nevertheless,  to  the  annuities  to  Mrs.  Anderson, 
r  •B^z  ]      Mrs.  Haswell,  and  Mrs.  *Ann  Ellcock  Walton  as  aforesaid,  and  also 
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sabject  as  to  the  said  5,0002.  and  the  interest  thereof  subject  as  Haymu 
aforesaid),  upon  trust  that  his  trustee  might  and  should  pay,  and  he  Hay'nbs. 
thereby  gave  and  bequeathed  the  same  as  follows,  that  was  to  say : 
To  his  nephew  Freeman  Oliver  Haynes  the  sum  of  2,00OZ. ;  to  the 
aforesaid  Elizabeth  Haffey  Reed  the  sum  of  9,0002. ;  to  the  defen- 
dant Jane  Morris  Beed  the  sum  of  1,0002. ;  to  the  defendant  Lucy 
Haynes  Beed  the  sum  of  2,0002. ;  and  to  the  defendant  Frances 
Haynes  Beed  the  sum  of  1,0002. ;  to  the  defendant  Haynes  Walton, 
the  defendant  Dorothy  Walton,  Charlotte  Brown,  and  to  Henry 
Haynes  Walton,  the  sum  of  1,0002.  each.  And,  subject  as  afore- 
said, he  gave,  devised,  and  bequeathed  all  the  rest,  residue,  and' 
remainder  of  his  estate  and  effects,  both  real  and  personal,  what- 
soever and  wheresoever,  unto  Elizabeth  Haffey  Beed,  her  heirs, 
executors,  administrators,  and  assigns  absolutely.  And  he  thereby 
directed  and  requested  that  the  dwelling-house  and  premises  might 
not  be  sold  or  disi)osed  of  in  the  lifetime  of  his  wife,  without  her 
consent;  but  after  her  decease,  and  in  case  he  should  not  leave 
sufficient  moneys  behind  him  to  enable  his  trustees  and  executors 
to  discharge  the  several  annuities  and  legacies  so  given  and 
bequeathed  as  aforesaid,  then  he  thereby  directed  and  empowered 
his  trustees  and  executors  to  sell  his  dwelling-house,  gardens, 
stables,  and  premises,  either  by  public  auction  or  private  contract, 
as  they  might  think  proper,  and  pay  and  apply  the  proceeds 
arising  from  such  sales,  or  so  much  thereof  as  should  be  necessary 
for  the  same,  towards  the  payment  of  the  same  annuities  and 
legacies  respectively.  And  if  the  whole  of  such  proceeds  should 
not  be  consumed  in  such  payments,  then  he  thereby  directed  that 
the  overplus,  if  any,  should  fall  into  and  be  considered  as  part  of 
his  residuary  estate  and  effects,  and  go  and  be  applied  as  in  and  by 
his  will  was  directed.  And  he  directed  and  requested  that  none  *of  C  *594  ] 
the  funds,  investments,  or  securities,  in  which  his  property  might 
be  invested  at  the  time  of  his  decease  might  be  altered,  varied,  or 
changed  during  the  lifetime  of  his  wife  without  her  consent ;  yet 
with  her  consent  it  was  his  will  that  the  same  should  and  might  be 
altered  and  changed  as  she  might,  with  the  consent  of  his  trustees, 
direct.  And  he  thereby  directed  that  upon  and  after  the  death  of 
the  several  annuitants,  and  the  consequent  cesser  of  the  annuities, 
the  several  parts  or  funds  upon  which  the  same  were  or  was 
reepectively  invested  or  secured,  or  out  of  which  the  same  were  or 
was  respectively  payable,  should  follow  the  ultimate  destination  of 
the  residue  of  his  said  estate. 
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Hatnrs  The  actual  income  which  had  arisen  from  the  testator's  estate 

HAYNRfl.  daring  the  first  year  from  his  decease  amounted  to  1,298{.  1«.  6d., 
(after  deducting  income-tax,)  and  the  four  annuities  given  by  the 
will  (after  deducting  income-tax)  amounted  to  1,165/.,  so  that  during 
the  first  year  there  was  a  surplus  income  of  the  testator's  estate 
amounting  to  133/.  Is.  6^.,  which  was  at  the  expiration  of  the  year 
paid  (less  the  legacy  duty)  to  Ann  Elvira  Beed. 

In  the  month  of  November,  1B47)  a  mortgage  debt  of  3,000/., 
forming  part  of  the  assets,  was  paid  off  by  the  mortgagor,  and 
produced  the  net  sum  of  2,850/.,  which  sum,  with  the  concurrence 
of  the  testator's  widow,  was  invested  by  the  plaintiff  in  the  purchase 
of  Three  per  cent.  Consolidated  Bank  Annuities. 

On  the  2nd  of  May,  1848,  being  the  expiration  of  the  second 
year   from    the    testator's    death,   there   was  a  surplus   income, 
after  payment  of  the  annuities  less  the  income-tax,  amounting  to 
51/.  8«.  lid.,  which  was  retained  in  the  hands  of  the  plaintiff. 
[  •*9'^  ]  At  the  expiration  of  the  third  year  there  was  a  deficiency  *of 

income  to  pay  the  several  annuities  by  146/.  28.  Sd.,  and  in  the 
fourth  and  fifth  years  the  income  was  deficient  by  the  respective  sums 
of  361/.  128.  9d.f  and  408/.  Ids.  dd.  to  answer  the  annuities. 

No  parts  of  the  testator's  estate  were  ever  particularly  set  apart  or 
appropriated  for  payment  of  the  annuities  given  by  the  will,  but  the 
annuities  were  paid  by  and  out  of  the  general  income  of  the 
testator's  estate  so  far  as  the  same  extended. 

The  income  for  the  testator*s  estate  ending  in  May,  1852,  again 
proved  insufficient  to  pay  the  annuities  in  full,  the  deficiency  in  that 
year  amounting  to  305/.  11^.,  which  deficiency,  as  well  as  all  the 
preceding,  had  been  borne  exclusively  by  the  annuity  of  the  widow, 
the  other  three  having  been  paid  always  in  full. 

Elizabeth  Haffey  Beed  had  married  a  Mr.  Walton,  and  a  settle- 
ment was  executed  on  her  marriage,  which  comprised  her  interest 
under  the  will. 

Mrs.  Anna  Isabella  Anderson,  one  of  the  annuitants,  bad  died. 

The  widow  was  still  living. 

The  questions  for  the  consideration  of  the  Court  were  the 
following : 

1.  Whether  the  legacy  of  3,500/.  had  priority  over  the  annuities, 
or  over  the  other  legacies,  or  any  and  which  of  them. 

2.  Whether  the  annuities  were  bequeathed  free  of  legacy  duty. 
[596]           3.  Whether    Ann    Elvira    Beed    was    entitled    to    retain    the 

183/.  Is.  6d.  which  had  been  paid  to  her  as  the  surplus  income 
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from  the  testator's  estate  at  the  expiration  of  one  year  from  the      Uaymes 
testator's  death,  and  to  receive  from  the  testator's  estate  the  sum       hatnbb. 
of  51/.  &•  lid.,  being  the  surplus  income  at  the  expiration  of  the 
second  year. 

4.  Whether  the  widow  was  entitled  to  have  the  sums  of 
146Z.  28.  8d.,  861Z.  12^.  9rf.,  408Z.  19«.  8d.,  and  805/.  lid.,  being 
the  amount  of  the  deficiency  of  the  income  of  the  testator's  estate 
for  the  last  four  years,  and  the  deficiency  of  income  for  the  current 
year  to  pay  her  annuity,  or  any  and  what  part  of  such  deficiency 
made  good  out  of  the  surplus  of  the  preceding  years,  or  out  of  the 
corpus  or  principal  of  the  testator's  estate. 

5.  Whether  the  annuitants,  other  than  the  widow,  were  entitled 
to  priority  over  her  annuity. 

6.  Whether  the  trustees  of  the  settlement  of  Elizabeth  Haffey 
Walton  became,  on  the  death  of  the  annuitant  Anna  Isabella 
Anderson,  entitled  in  possession  to  any  and  what  portion  of  the 
corpus  of  the  testator's  estate  under  the  clause  in  the  testator's  will 
relative  to  the  cesser  of  the  annuities  given  by  his  will. 

7.  Whether  the  legacy  of  5,000/.  was  entitled,  according  to  the 
true  construction  of  the  testator's  will,  to  priority  over  the  other 
legacies  payable  at  the  decease  of  Lucretia  Haynes,  or  any  and 
which  of  them. 

8.  Whether  the  persons  interested  in  the  legacies  given  by  the 
testator's  will,  and  payable  after  the  decease  of  his  widow  Lucretia 
Haynes,  were  entitled  to  have  any  and  what  proportion  of  the  past 
or  future  income  of  the  testator's  estate  set  apart  in  order  to  provide 
for  a  possible  deficiency  of  his  estate  to  pay  all  the  legacies. 

9.  Whether  the  annuities  and  legacies  given  by  the  testator*s       [  597  ] 
will,  or  any  and  which  of  them,  were  subject  to  abatement  inter  8l% 

and  if  so,  upon  what  principle  such  abatement  should  be  made. 

Mr,  Leicin  and  Mr.  Ware  stated  the  case  on  behalf  of  the 
plaintiff,  the  trustee. 

Upon  the  question  of  the  priority  of  the  legacies  of  19/.  19s.  and 
3,500/.,  and  the  three  smaller  annuities, 

Mr.  Roll  and  Mr.  J,  V.  Prior,  for  the  widow,  contended  that 
neither  these  legacies  nor  the  three  smaller  annuities  had  priority 
over  the  annuity  of  1,000/. 

Mr.   Walker  and  Mr.  Begbie,   for   some  of  the  reversionary 
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HAYKE8  legatees,  relied  upon  Thwaitesv.  Foreman  (i),  where  the  Yice-Chan- 
Haynbs.  cellor  Knight  Bruce  said :  "  Prima  facie,  all  bequests  stand  on  an 
equal  footing,  and  it  lies  upon  those  who  assert  the  contrary  to 
prove  it.  It  is  not  sufficient  that  the  words  in  the  will  should  leave 
the  question  in  doubt.  They  must  positively  and  clearly  establish 
that  it  was  the  intention  of  the  testator  that  the  bequests  should 
not  stand  upon  an  equal  footing."  They  contended  that  no  such 
intention  was  here  indicated. 

(They  also  referred  to  the  rule  similarly  laid  down  in  Brown  v. 
Broiim  (2).) 

Their  Lordships,  without  calling  on  the  counsel  for  the  other 
parties  on  this  question,  decided  that  the  two  legacies  and  three 
annuities  were  payable  paH  pasm,  but  that  they  had  priority  over 
the  other  gifts. 

[  598  ]  Upon  the  question  of  the  legacies  being  subject  to  legacy  duty, 

Mr.  RoU  and  Mr.  Prior,  for  the  widow,  and  Mr.  Bazalgette 
and  Mr.  Jessel,  for  the  other  annuitants,  contended  that  the 
annuities  were  free  from  duty. 

Mr.  Walker  and  Mr.  Begbie,  contra. 

\_Gnde  v.  Mumford  (8),  Sanders  v.  Kiddell  (4),  Marris  v.  jBitr- 
ton  (6),  Ford  v.  Ruxton  (6),  Baily  v.  Botdt  (7),  were  cited.] 

The  Lord  Justice  Knight  Bruce  said,  that  he  considered  this 
point  as  settled  in  favour  of  the  annuitants  by  authority  which 
ought  not  to  be  disturbed,  although,  in  the  absence  of  authority,  he 
might  have  held  differently. 

The  Lord  Justice  Turner  concurred. 

Upon  the  question  whether  the  annuities  were  payable  out  of  the 
corpus, 

Mr.  Walker  and  Mr.  Beghie  [referred  to  Foster  v.  Smith  (s) 
and  WrotLghtoii  v.  Colquhoun  (9)] . 

Mr.  Bacon  and  Mr.  Baggallay,  for  other  parties. 

(1)  66  R  R.  124  (1  Coll.  409).  (6)  66  B.  R  122  (1  Coll,  403), 

(2)  44  R,  R  84  (1  Keen,  275).  (7)  92  R  R  245  (14  Beav.  595). 

(3)  47  R  R  436  (2  Y.  &  C.  448).  (8)  65  R.  R  472  (1  Ph.  629). 

(4)  40  R  R.  186  (7  Sim.  536).  (9)  75  E.  R  19  (1  De  G.  &  Sm.  357). 

(5)  54  E.  R343(ll  Sim.  161). 


VOL.  xcTOi-J    1858.    CH.    S  D.  M.  &  G.  598—600.  247 


The  Lord  Justice  Knight  Bruce  said,  that  the  will  was  not  very      Hatku 
clear  upon  this  point,  as  to  the  ^widow's  annuity.    There  appeared      hatvks. 
some  force  in  the  argument  derived  from  the  direction  in  the  will,       [  *o99  ] 
that  the  securities  were  not  to  he  changed  without  the  consent  of 
the  widow,  but  not  sufficient  to  prevail  against  the  inference  to  be 
drawn  from  other  parts  of  the  will,  that  the  annuity  was  intended 
to  be  paid  in  full.     His  Lordship  held,  that  all  the  annuities  were 
payable  out  of  the  capitaL 

The  Lord  Justice  Turner  was  of  opinion,  that  the  gift  to  the 
widow  being  of  a  x^lear  annuity  or  yearly  sum,  took  precedence  of 
the  gift  of  the  residue,  and  that  the  words  ''  after  full  payment  and 
satisfaction  of  the  aforesaid  four  annuities,"  overrode  the  provisions 
for  the  distribution  of  the  capital  after  the  death  of  the  widow,  and 
that  all  the  annuities  were  payable  out  of  the  capital. 

The  other  questions  were  then  discussed. 

The  following  was  the  substance  of  the  decree  : 

1.  Declare  that  the  legacies  of  191.  19s.  and  3,500/.,  and  the 
annuities  of  1001.,  S02.,  and  702.,  bequeathed  by  the  will  of  the 
testator,  have  priority  over  all  other  gifts  in  the  said  will. 

2.  Declare  that  the  annuities  of  lOOL,  SOL,  and  701.  are  given 
free  of  legacy  duty,  and  that  the  legacy  duty  is  payable  out  of 
the  corpus  of  the  testator's  property. 

8.  Declare  that  Ann  Elvira  Beed  is  entitled  to  retain  the  sum  of 
1331.  Is.  6d.  paid  to  her,  and  to  the  sum  of  51/.  8s.  lid.  now  in  the 
hands  of  the  plaintiff. 

4.  Declare  that  the  annuity  of  1,000Z.  given  to  Lucretia  *Haynes        [  eoo  ] 
is  chargeable  upon  the  capital  of  the  testator's  estate  in  priority  to 

the  legacies  given  after  her  death,  and  that  she  is  entitled  to  have 
the  sums  of  146L  2s.  M.,  9611.  12s.  9d.,  4081.  19s.  Sd.,  and 
8052.  lid.,  and  any  arrears  of  the  annuity  since  accrued,  raised  out 
of  the  corpus  of  the  estate. 

5.  Declare  that  the  annuitants,  other  than  Lucretia  Haynes, 
under  the  said  will,  are  entitled  to  have  the  deficiency  of  income  to 
pay  their  annuities,  made  good  out  of  the  corpus  of  the  estate, 
whether  Lucretia  Haynes  consent  or  not. 

6.  Declare  that  the  trustees  of  Elizabeth  Haffey  Walton's  settle- 
ment did  not,  on  the  death  of  Anna  Isabella  Anderson,  become 
entitled  in  possession  to  any  portion  of  the  coipus  of  the  said  estate, 
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but  that  the  funds  out  of  which  [the  annuity  of  Anna  Isabella 
Anderson  was  payable,  followed  the  devolution  of  the  said  testator's 
residuary  estate. 

7.  Declare  that  the  legacy  of  5,0002.,  which  is  subject  to  the 
power  of  appointment  by  Lucretia  Haynes,  has  no  priority  over  the 
other  legacies  payable  at  the  decease  of  the  said  Lucretia  Haynes. 

8.  Declare  that  no  part  of  the  past  or  future  income  of  the  estate 
ought  to  be  set  apart  to  provide  for  a  possible  deficiency  of  the 
estate  to  pay  all  the  legacies  made  payable  at  the  death  of  Lucretia 
Haynes. 

9.  Declare  that  the  legacies  payable  at  the  death  of  Lucretia 

Haynes,  will,  in  case  of  deficiency,  be  liable  to  abate  inter  ae  pari 

passu. 

Costs  of  all  parties  out  of  tlu  capital  of  the  estate. 


1858. 
Feb.  28. 

Knight 
Bancs, 

TURNBIi, 

L.JJ. 

[601] 


HEATH  V.  WESTON. 

(3  D.  M.  &  Or.  601—607.) 

By  a  will  commencing  thus :  ''  I  give  and  bequeath  the  several  legacies 
and  annual  sums  following,"  a  testatrix  bequeathed  pecuniary  legacies  and 
an  annuity,  and  directed  two  sums  of  money  to  be  set  apart  sufficient  to 
produce  two  other  specified  annual  sums,  which  the  testatrix  bequeathed  to 
two  specified  persona  for  their  respective  lives.  She  gave  to  trustees  the 
residue  of  her  personal  estate,  subject  to  the  payment  of  her  debts,  funeral 
and  testamentary  expenses,  and  the  legacies  and  annuities  which  she  had 
bequeathed  or  might  thereafter  bequeath  by  any  codicil.  And  she  devised 
her  real  estates  to  trustees  for  a  term,  upon  trust  to  raise  sufficient  to  pay 
her  debts,  legacies,  and  funeral  and  testamentary  expenses,  but  dii^ected 
that  her  personal  estate  should  be  the  primaiy  and  the  term  the  secondary 
fund  for  payment  of  hor  debts,  legacies,  and  fimeral  and  testamentary 
expenses:  Held,  that  the  separate  specification  of  "annuities**  in  some 
parts  of  the  will  did  not  prevent  annuities  from  being  comprehended  under 
the  expression  "  legacies  "  in  the  trusts  of  the  term. 

This  was  a  special  case,  wbich  came  on  to  be  heard  by  their 
Lordships  originally.  The  question  was,  whether  the  word  legacies 
in  a  will  included  annuities. 

The  will  was  that  of  Mrs.  Frances  Maria  Scott,  dated  the  22nd 
of  October,  1844,  which  was  so  far  as  material  as  follows :  "  I  give 
and  bequeath  the  several  legacies  and  annual  sums  hereinafter 
mentioned  to  the  several  persons  hereinafter  named."  The  will 
then,  after  bequeathing  several  legacies  of  gross  sums  of  money, 
proceeded  thus :  **  I  give  and  bequeath  unto  Mary  Nugent,  widow, 
and  her  assigns,  for  and  during  the  term  of  her  natural  life,  pro- 
vided she  continue  the  widow  of  Nicholas  Nugent,  but  not  otherwise. 
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one  annuity  or  clear  yearly  sum  of  100/.  of  lawful  money  of  Great  Hbath 
Britain."  The  testatrix  then  directed  her  trustees  thereinafter  wbstov. 
named  to  invest  such  a  sum  out  of  her  general  personal  estate  as 
would  when  invested  in  their  names  in  the  Parliamentary  stocks 
or  public  funds  of  Great  Britain  produce  [by  the  income  thereof 
the  clear  annual  sum  of  400/.  And  she  directed  that  her  trustees 
should  hold  the  said  investments  and  the  income  thereof  upon  trust 
to  pay  the  said  income  to  Emily  Weston  and  her  assigns  for  her  life, 
and  after  her  decease  should  hold  the  trust  premises  in  trust  for  the 
children  of  Emily  Weston,  as  therein  mentioned ;  and  in  case  there 
should  be  no  child  or  children  of  Emily  Weston  who  should  become 
entitled  to  the  trust  fund  under  the  aforesaid  trusts,  then  as  to  one 
equal  fourth  part  of  the  income  should  pay  the  same  to  Emma  Blair 
and  her  assigns  for  her  life ;  and  as  to  one  other  equal  fourth  part 
to  Giarlotte  Johnson  for  her  life ;  and  as  to  the  said  two  equal 
fourth  parts  of  the  trust  funds,  and  after  the  respective  deceases  of 
Emma  Blair  and  Charlotte  Johnson,  and  as  to  the  remaining  two 
equal  fourth  parts  of  the  trust  funds  and  the  income  thereof,  after 
the  decease  of  Emily  Weston  and  such  failure  of  her  children  as 
aforesaid,  the  same  should  sink  into  and  form  part  of  her  the 
testatrix's  residuary  personal  estate  thereinafter  bequeathed.  The 
testatrix  thereby  also  directed  her  trustees  to  invest  such  a  sum 
out  of  her  personal  estate  as  would  be  sufficient  when  invested  in 
their  names  in  the  Parliamentary  stocks  or  public  funds,  to  produce 
by  the  income  thereof  the  clear  yearly  sum  of  200/.,  and  to  hold 
the  investments  upon  which  the  last-mentioned  sum  should  be  so 
invested,  and  the  income  thereof,  upon  trust  for  such  persons  as 
her  the  testatrix's  god-daughter,  Frances  Maria  Armstrong,  should 
appoint.  And  in  default  thereof  into  the  proper  hands  of  Frances 
Maria  Armstrong  for  her  separate  use.  And  after  the  decease  of 
Frances  Maria  Armstrong,  then  in  trust  for  such  persons  as  Frances 
Maria  Armstrong  should  appoint ;  and  in  default  of  appointment 
then  the  same  should  sink  into  and  form  part  of  the  testatrix's 
residuary  personal  estate  thereinafter  bequeathed.  And  the  testatrix 
gave,  devised,  and  bequeathed  all  her  freehold  and  copyhold  here- 
ditaments, whatsoever  and  wheresoever,  as  to  her  freehold  here- 
ditaments, to  the  use  of  Chas.  Heath  and  Ghas.  Shapland  Whit- 
more,  their  executors,  administrators,  and  assigns  for  the  term  of 
1,000  years,  to  commence  from  the  day  of  her  decease,  upon  the 
trusts  and  subject  to  the  powers  and  declarations  thereinafter 
expressed.    And  as  to  all  the  residue  and  remainder  of  the  testatrix's 


260  1858.     CH.     8  D.  M.  it  G.  601—605.  [b.b. 

Hrath  perBonal  estate  and  effects,  of  what  nature  or  kind  soever,  and 
Wktov.  wherever  situate  or  being,  (subject  to  and  charged  with  the  pay- 
ment of  her  just  debts  and  funeral  and  testamentary  expenses, 
and  the  legacies  and  annuities  thereinbefore  bequeathed,  and  which 
she  might  bequeath  by  any  codicil  or  codicils  thereto),  the  testatrix 
gave  and  bequeathed  the  same  to  the  like  persons  and  in  like 
manner  as  she  had  before  devised  the  said  real  estate.  And  as  to 
the  term  of  1,000  years  thereinbefore  limited  to  G.  Heath  and  C.  S. 
Whitmore,  their  executors,  administrators  and  assigns,  the  testatrix 
declared  that  the  same  term  was  so  limited  to  them  upon  trust  as 
soon  as  conveniently  might  be  after  her  decease,  by  demising, 
assigning,  mortgaging,  selling,  or  otherwise  disposing  of  the  here- 
ditaments and  premises  comprised  in  tlie  term  of  1,000  years,  or 
any  part  thereof,  for  the  whole  or  any  part  of  the  said  term,  or  by, 
with,  and  out  of  the  rents  and  profits  of  the  hereditaments  and 
premises  or  any  of  them,  or  by  bringing  actions  against  the  tenants 
or  occupiers  of  the  same  hereditaments  or  any  of  them,  for  the  rent 
then  in  arrear,  or  by  more  than  one,  or  by  all  the  aforesaid  ways 
and  means,  or  by  any  other  reasonable  ways  and  means  to  levy 
and  raise  any  sum  of  money  which  the  said  G.  Heath  and  C.  S7 
Whitmore,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  should  in  their  or  his  discretion  think  fit 
or  expedient  to  raise  for  the  payment  of  the  testatrix's  debts, 
legacies,  and  funeral  and  testamentary  expenses,  and  to  pay  and 
apply  the  moneys  to  be  raised  as  aforesaid,  towards  the  discharge 
[  604  ]  of  her  debts,  legacies,  and  funeral  and  testamentary  expenses]  ;  pro^ 
vided  always,  and  the  testatrix  thereby  declared,  that  her  personal 
estate  should  be  considered  as  the  primary,  and  the  term  of  1,000 
years  the  secondary  fund  for  the  payment  of  her  debts,  legacies, 
funeral  and  testamentary  expenses;  and  the  testatrix  appointed 
L  *6C6  ]  Henry  Luttrell,  *Cha8.  Heath,  Chas.  Shapland  Whitmore,  and 
Robert  Gwyn  joint  executors  of  her  will. 

The  testatrix  died  on  the  6th  of  September,  1846. 

The  testatrix's  personal  estate  after  payment  of  her  debts,  legacies, 
and  expenses,  was  insufficient  for  payment  of  the  legacies,  and  of 
the  annuity  of  lOOi.  to  Mrs.  Nugent,  and  of  the  two  sums  directed 
to  be  invested  sufficient  to  produce  the  annual  income  of  200{. 
and  4002. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  annuity 
of  lOOZ.  and  the  sums  directed  to  be  invested  sufficient  to  produce 
the  annual  sums  of  400/.  and  2002.,  or  any  and  which  of  them  were 
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or  was  to  be  considered  as  legacies  within  the  meaning  of  the  will,  Hrath 
so  as  to  make  them  chargeable  on  the  real  estate  or  raisable  under  WsBToy. 
the  trusts  of  the  term  for  1,000  years. 

Mr.  Wigram,  Mr.  Rolt^  Mr.  Malins^  Mr.  W.  M.  James,  Mr. 
Schamberg,  and  Mr.  Dickinson  appeared  for  the  several  parties. 

[_SibUy  V.  Perry  (i),  Shipperdsan  v.  l^ower  («),  Bromley  v.  Wright  (s), 
and  other  cases  were  cited.] 

(In  the  course  of  the  argument  the  Lord  Justice  Knight  Bruce 
inquired  whether  it  was  meant  to  be  contended  that  if  a  testator  in 
one  place  mentioned  both  the  genus  and  one  species  included  in  the 
genus  he  must  in  *every  other  place  be  taken  to  have  excluded  that  [  *60<i  ] 
species  from  the  genus,  or  that  by  having  committed  superfluity  in 
one  instance  a  testator  was  bound  to  it  in  every  other.) 

The  Lord  Justice  Knight  Bruce  : 

The  word  '*  legacies  "  is  a  proper  word  to  designate  legacies  given 
in  the  shape  of  annuities  as  well  as  those  given  in  the  shape  of  a 
bequest  of  a  sum  payable  at  once.  That  being  the  proper  meaning 
of  the  word,  it  lies  upon  those  who  say  that  it  is  not  to  be  so  con- 
strued to  show  from  the  context  of  the  will  that  the  testatrix  used 
it  in  another  sense.  The  rule  of  construction  applicable  to  such 
cases  cannot  perhaps  be  better  expressed  than  it  is  in  Church  v. 
Mundy  (4),  where  Lord  Eldon  says,  "  It  is  much  more  safe  to  con- 
aider  those  subjects  intended  which  the  words  describe,  than  to 
supply  a  purpose  by  conjecture  ;  determining  for  the  testator  upon 
the  more  or  less  convenience,  with  which  that  subject  may  be, 
which  he  has  declared  shall  be,  applied.  The  best  rule  of  con- 
struction is  that  which  takes  the  words  to  comprehend  a  subject 
that  falls  within  their  usual  sense,  unless  there  is  something  like 
declaration  plain  to  the  contrary."  Here  there  is  no  declaration  to 
the  contrary,  nor  anything  like  it.  There  may  be  room  for  conjec- 
ture if  the  words  are  looked  at  apart  from  the  context,  but  it  appears 
to  me  that  the  bequests  of  annual  sums  as  well  as  of  others  are 
comprehended  in  the  trusts  under  the  word  ''  legacies,"  and  were 
intended  to  be  so. 

The  Lord  Justice  Turner: 

The  general  rule  is  that  the  word  legacies  will  comprehend 

(1)  6  B.  B.  183  (7  Yes.  522).  (a)  82  E.  B.  136  (7  Haro,  334). 

(2)  57  B.  B.  421  (I  Y.  &  C.  C.  C.  441).  (4)  15  Ve».  406. 
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annuities.  But  if  the  general  rule  were  the  *other  way,  I  am  not 
sure  whether  there  would  not  be  sufficient  indication  of  intention 
on  this  will  to  countervail  it.  There  are  in  the  first  place  the 
introductory  words,  ''  I  give  and  bequeath  the  several  legacies  and 
annual  sums  hereinafter  mentioned."  Now  there  is  only  one 
annuity  simply  bequeathed  as  an  annuity.  Therefore  the  words 
''annual  sums/'  which  clearly  embrace  the  annuity,  must  also 
extend  to  the  life  interests  in  the  sums  directed  to  be  set  apart. 
But  these  sums  are  clearly  legacies  in  every  sense  of  the  expression. 
Therefore  it  is  clear  that  the  testatrix  made  no  distinction  between 
the  annuity  and  other  legacies.  The  proviso  towards  the  end  of 
the  will  that  the  personal  estate  shall  be  the  primary  fund  for  the 
payment  of  the  debts,  legacies,  funeral  and  testamentary  expenses 
is  also  a  clear  indication  that  the  real  estate  was  to  be  a  secondary 
fund  to  make  good  the  legacies  for  which  the  personalty  was  the 
primary  fund,  and  the  annuity  was  certainly  one  of  the  legacies  for 
which  the  personal  estate  was  the  primary  fund.  I  think  that  the 
trusts  of  the  term  extend  to  the  annuity  as  well  as  the  other 


Costs  out  of  the  estate. 


1853. 
Feb.  24. 
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M.R. 

On  Appeal. 

Knight 
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BOULTON  V.  BEARD  (1). 

(3  D.  M.  &  G.  608—613.) 

A  testatiix  bequeathed  her  residuary  estate  upon  trust  for  her  sister  for 
life,  and  after  the  sister^s  death  to  pay,  divide,  and  apply  the  tiiist  fund  in 
manner  following  (that  is  to  say),  one- tenth  to  or  for  the  use  of  B.  H.,  and 
another  one- tenth  to  or  for  the  use  of  C.  R.,  for  their  respective  lives,  and 
in  case  either  of  them  should  die  in  the  lifetime  of  the  tenant  for  life  or 
afterwards  leaving  lawful  issue,  then  the  testatrix  directed  that  the  part  of 
him  or  her  so  dying  leaving  lawful  issue  should  go  to  and  be  equally  divided 
among  his  or  her  children  as  they  should  attain  twenty-one :  Held,  that  a 
child  of  C.  R.,  who  survived  the  tenant  for  life  and  attained  twenty-one, 
but  died  in  the  lifetime  of  C.  R.  took  a  vested  interest. 

The  trustee  of  the  will,  who,  acting  on  the  opinions  of  counsel,  had  dis- 
tributed the  whole  estate  according  to  a  different  view,  was  ordered  to  pay 
to  the  representatives  of  the  child  the  amount  of  the  child's  share  and  the 
costs  of  the  suit. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Bolls  upon  a  claim.  The  question  arose  upon  the  construction  of 
the  will  of  Elizabeth  Hobson,  dated  the  6th  of  May,  181S,  whereby 
the  testatrix  gave  and  bequeathed  the  moneys  to  arise  from  the  sale 


(1)  In  Selhy  v.  Whiitaker  (1877)  6 
Ch.  D.  239,  47  L.  J.  Ch.  121,  37  L.  T. 
514,  the  death  of  the  tenaiit  for  life  was 


expressly  fixed  for  the  vesting  of  the 
gift ;  and  see  Hiclding  v.  Fair  [1899] 
A.  a  15,  68  L.  J.  P.  C.  12.— O.  A.  S. 
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of  a  messuage  or  dwelling-house,  garden,  and  hereditaments  therein  Boultok 
described,  and  the  rents,  issues,  and  profits  thereof  until  such  sale  bbIrd. 
should  be  made,  and  all  other  her  personal  estate  and  effects  to  her 
great  nephews  James  Beard  and  Thomas  Holy,  their  executors, 
administrators,  and  assigns,  upon  trust  to  pay  the  yearly  interest 
proceeds  and  profits  of  the  said  personal  estate  unto  and  to  the  use 
of  her  sister,  Sarah  Green,  for  her  life.  And  after  the  decease  of 
Sarah  Green  she  gave  and  bequeathed  one  equal  fourth  part  or 
share  of  all  her  said  estate  and  effects  to  James  Beard,  his  executors, 
administrators,  and  assigns  for  his  and  their  own  use,  charged  with 
a  sum  of  200/.  for  Jane  Beard  his  sister.  And  she  gave  and  be- 
queathed one  other  equal  fourth  part  or  share  of  all  her  said  estate 
and  effects  unto  her  niece  Elizabeth  Holy,  the  wife  of  the  said 
Thomas  Holy,  her  executors,  administrators,  and  assigns,  to  and 
for  her  and  their  own  use  and  benefit  for  ever.  And  she  gave  and 
bequeathed  the  remaining  half  part  of  all  her  said  ^estate  and  [*609] 
effects  to  James  Beard  and  Thomas  Holy,  their  executors,  adminis- 
trators, and  assigns,  upon  trust  to  pay  and  apply  one  full  equal 
fifth  part  or  share  of  the  said  remaining  half  part  of  her  said  estate 
and  effects  unto  her  nephew  John  Hobson  if  he  should  be  living  at 
the  time  of  the  death  of  Sarah  Green,  to  and  for  his  own  use  and 
benefit  for  ever ;  and  in  case  her  said  nephew  John  Hobson  should 
be  then  dead,  leaving  lawful  issue,  then  in  trust  to  pay  and  apply  • 
the  yearly  interest  and  produce  of  the  said  fifth  part  of  the  said 
remaining  half  part  or  share  of  her  said  estate  and  effects  in  the 
maintenance,  education,  and  bringing  up  of  the  children  of  the  said 
John  Hobson  her  nephew  until  they  should  severally  attain  the 
age  of  twenty-one  years,  and  as  they  should  severally  attain  that 
age  in  trust  to  pay  to  each  child  one  full  and  equal  part  or  share  of 
the  said  fifth  part  of  her  said  estate  and  effects  to  and  for  his  and 
their  own  use  and  benefit  for  ever.  And  as  to  for  and  concerning 
the  other  four  parts  of  the  said  remaining  half  part  of  her  said  estate 
and  effects,  she  gave  and  bequeathed  the  same  unto  the  said  James 
Beard  and  Thomas  Holy,  their  executors,  administrators,  and 
assigns,  upon  trust  to  pay  divide  and  apply  the  same  in  manner 
following  (that  was  to  say),  one  equal  fourth  part  or  share  thereof 
unto  and  equally  between  the  two  children  of  her  late  nephew 
Edmund  Hobson,  deceased,  another  son  of  John  Hobson,  their 
executors,  administrators,  and  assigns,  to  and  for  their  own  use  and 
benefit  for  ever;  another  of  such  equal  fourth  parts  or  shares 
thereof    unto  and  equally  amongst    the    children  of   her  niece 
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BouLTOK     Elizabeth  late  the  wife  of  Satuuel  Schofield,  deceased,  a  daughter 

Bbard.  of  John  Hobson,  their  executors,  administrators,  and  assigns,  to  and 
for  their  own  use  and  benefit  for  ever ;  another  of  such  equal  fourth 
parts  or  shares  thereof  to  and  for  the  use  and  benefit  of  her  nephew 
Balph  Hobson,  another  son  of  John  Hobson ;  and  the  remaining 

[  *^^o  ]  equal  fourth  part  *or  share  thereof  to  and  for  the  use  and  benefit 
of  her  niece  Catherine  the  wife  of  James  Bayner,  a  daughter  of 
John  Hobson,  during  the  term  of  their  respective  natural  lives,  by 
equal  half-yearly  payments  on  every  the  81st  day  of  July  and  Slst 
day  of  January  yearly. 

The  will  then  proceeded  thus :  '*  And  my  will  is  that  in  case  any 
of  the  said  sons  or  daughters  of  my  said  late  brother  John  Hobson 
shall  happen  to  die  before  the  death  of  my  said  sister  Sarah  Green 
without  lawful  issue,  then  I  give  and  bequeath  the  part  or  share  of 
my  said  estate  and  effects  of  him  or  her  so  dying  without  issue  to 
the  survivor  of  them  the  said  Balph  Hobson  and  Catherine  Bayner, 
for  his  or  her  life,  subject  to  the  aforesaid  restriction  respecting 
their  original  shares ;  and  in  case  any  of  them  the  said  Balph 
Hobson  and  Catherine  Bayner  shall  happen  to  die  in  the  lifetime 
of  my  said  sister  Sarah  Green,  or  afterwards  leaving  lawful  issue, 
then  the  part  or  share  of  my  said  estate  and  effects  of  him  or  her 
so  dying  and  leaving  lawful  issue  shall  go  to  and  be  equally  divided 
amongst  his  or  her  children  as  they  shall  respectively  attain  their 
several  and  respective  ages  of  twenty-one  years,  and  that  the 
interest  and  proceeds  of  their  said  several  parts  and  shares  shall  be 
paid  and  applied  by  my  said  trustees  in  the  maintenance,  education, 
and  bringing  up  of  the  said  children  respectively  till  they  attain 
the  said  age  of  twenty-one  years." 

The  testatrix's  sister,  Sarah  Green,  died  on  the  10th  of  January, 
1818.  Catherine  Bayner  survived  the  testatrix  and  Sarah  Green, 
and  had  several  children.  One  of  them,  Daniel  Lees,  who  attained 
twenty-one,  died  in  May,  1881,  in  the  lifetime  of  his  mother,  who 
died  in  1842.  Upon  her  death  the  surviving  trustee  divided  the 
residuary  estate  among  the  parties  whom  he  considered  entitled 

[  *6il  3  thereto,  and  on  so  doing  paid  the  share  of  which  ^Catherine  Bayner 
was  tenant  for  life  among  her  children  who  survived  her,  and  who 
had  attained  twenty-one.  The  administratrix  of  Daniel  Lees  and 
her  husband  thereupon  filed  the  present  claim  seeking  payment  of 
a  share  of  the  residuary  estate. 

By  the  decree  under  appeal  it  was  declared  that  the  plaintiffs  in 
right  of  the  administratrix  were  entitled  to  a  distributive  share  of 
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one  moiety  of  the  residuary  estate,  and  accounts  were  directed.      Boultok 
And  it  was  ordered  that  the  costs  of  the  suit  up  to  and  including  the       bbabd. 
hearing  be  paid  by  the  defendant,  the  surviving  trustee. 
From  this  decree  the  defendant  appealed. 

Mr.  Roupell  and  Mr.  H.  Prendergast  for  the  plaintiffs  supported 
the  decree,  and  cited  Hutchimon  v.  Stevens  (i),  and  Cousins  v. 
Schroder  {2). 

Mr.  Ebnsley  and  Mr.  Lewin,  for  the  defendant,  said  that  the 
defendant  in  distributing  the  fund  had  acted  upon  the  opinions  of 
two  of  the  most  eminent  counsel  at  the  Chancery  Bar(8).  They 
contended  that  the  construction  thus  put  upon  the  will  was  the 
right  one,  and  that  at  all  events  the  defendant  ought  not  under 
such  circumstances  to  have  been  ordered  to  pay  costs.  They 
referred  to  Beck  v.  Burn  (4),  the  dicta  in  Packham  v.  Gregory  (5), 
and  the  cases  there  referred  to,  and  Billingsley  v.  JVills  (6). 

Thb  Lord  Justice  Enight  Brucb: 

The  question  is,  whether  a  child  of  Catherine  Rayner  *who,  after  [  •612  l 
the  testatrix's  death,  died  in  the  lifetime  of  Catherine  Bayner, 
having  attained  twenty-one,  took  a  vested  interest  in  the  part  of 
the  share  of  the  residuary  estate  of  which  Catherine  Bayner  was 
tenant  for  life.  Upon  this  question  no  doubt  could  have  arisen  if 
the  ease  had  simply  been  one  of  a  gift  to  Catherine  Bayner  for  life 
and  after  her  death  in  the  language  of  the  will,  omitting  the  con- 
dition of  Catherine  Bayner  leaving  lawful  issue.  Would  the  case 
be  varied  if  by  a  separate  clause  the  testatrix  had  declared  that  if 
Catherine  Bayner  should  die  without  leaving  issue  her  share  should 
fall  into  the  residue,  or  go  as  in  case  of  intestacy  ?  No  one  will 
argue  that  this  would  have  caused  a  difference.  We  should  be 
making  a  will  and  guessing  away  what  is  plain  if  we  acceded  to 
the  argument  addressed  to  us  on  behalf  of  the  defendant.  With 
regard  to  the  costs,  the  question  relates  to  a  small  share  of  the 
residuary  estate,  one-tenth  or  less.  All  the  rest  the  executor  has 
(no  doubt  with  good  motives)  distributed.  But  he  has  thus 
precluded  the  persons  entitled  to  this  part  from  having  the  will 

(1)  44  B.  B.  72  (1  Keen,  240).  (4)  64  E.  B.  130  (7  Bear.  492). 

(2)  33  B.  B.  90  (4  Sim.  23).  (5)  67  B.  B.  98  (4  Hare,  398).    See 

(3)  Mr.  (afterwards  Vioe-Chancellor  Qundry  v.  Pinntger,  92  B.  R.  40  (1  D. 
Sir)   Jamee  Parker    and   Mr.  James  M.  &  G.  502). 

Hoflsell.  (6)  3  Atk.  219. 


266  1868.    CH.    8  D.  M.  &  G.  612—618.  [r,r. 

BouLTON     constraed  at  the  expense  of  the  general  estate.    I  think  the  decree 
Bkabd.       clearly  right. 

The  Lord  Justice  Turner: 

I  concur  entirely  in  the  construction  which  the  Master  of  the 
Bolls  has  put  upon  this  will.     The  first  argument  in  support  of 
a  different  construction  is  that  the  bequest  to  the  children  of 
Catherine  Bayner  being  only  given  in  the  contingent  event  of  her 
leaving  issue,  therefore  only  the  children  who  were  living  when 
the  contingency  happened  would  take.    That  argument  would  go 
to  a  great  extent  and  affect  many  decisions,  affirming  as  it  must 
the  principle  that  where  there  is  a  gift  to  a  class  upon  a  con- 
tingent event,   the  time  of    the  happening  of  the  contingency 
determines  the  individuals  composing  the  class.    That  is  not  the 
f  •613]      rule.    Another  argument  was  *that  there  is  no  bequest  except  in 
the  direction  to  pay.    But  Sir  James  Wigram  has  well  laid  down 
the  rule  with  reference  to  questions  of  this  description  in  Bull  r. 
Pritchard  (i).    He  there  says,  "There  are  two  classes  of  cases, 
under  one  or  the  other  of  which  the  present  case  must  fall.    One 
class  is,  where  the  devise  is  to  a  party  at  a  given  age,  and  the 
property  is  given  over  if  the  devisee  dies  under  that  age.    The 
other  is,  where  the  description  of  the  devisee  is  such  as  to  make 
the  given  age  part  of  that  description.     In  cases  of  the  former 
class,  the  Court  has  discovered  an  intention  expressed  in  the  will, 
that  the  first  devisee  shall  take  all  that  the  testator  has  to  give,  except 
what  he  has  given  to  the  devisee  over ;  and,  in  order  to  give  effect 
to  that  intention,  has  held,  by  force  of  the  language  of  the  will, 
that  the  first  devise  was  not  contingent,  but  vested,  subject  to  be 
divested  upon  the  happening  of  the  event  upon  which  the  property 
is  given  over:  Phipps  v.  Akers  (2).    In  the  second  class,  the  Court 
has  held  the  devise  contingent,  upon  the  ground  that  no  one  could 
claim  who  could  not  predicate  of  himself  that  he  was  of  the  age 
required, — that  otherwise  he  did  not  answer  the  entire  description, 
Festing  v.  Allen  (8),  and  the  cases  there  referred  to."    In  this  case 
the  gift  to  the  children  in  the  event  of  the  parent  leaving  issue  is 
absolute  upon  their  attaining  twenty-one,  and  the  description  of 
the  children  who  are  to  take  is  not  qualified. 
His  Lordship  also  referred  to  Halifax  v.  Wilson  (4). 

Appeal  dismissed  with  costs. 

(1)  71  R.  E.  229  (5  Hare,  567).      71  B.  E.  233  (6  Hare,  673). 

(2)  57  E.  E.  27  (9  CI.  &  Fin.  583).      (4)  10  E.  E.  146  (16  Vee.  168). 

(3)  67  E.  E.  839  (12  M  &  W.  279) ; 
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RODGEKS  V.  NOWILL. 

(3  D.  M.  &  G.  614—620;  S.  C.  22  L.  J.  Ch.  404;  17  Jur.  109,  171  ; 
1  W.  H.  122.) 

In  1847  Jose2)h  E.  &  Sons  obtained  an  injunction  to  restrain  N.  and 
William  R.  from  using  the  trade  mark  **  J.  E.  &  Sons.'*  Soon  afterwards 
W.  E.  entered  into  partnership  with  his  father  John  E.  and  with  a  brother, 
and  the  three  used  the  trade  mark  '*  J.  E.  &  Sons,"  with  a  colourable  addition. 
Upon  the  plaintiffs  moving,  iu  1853,  to  commit  W.  E.,  and  denying  notice 
of  the  breach  of  the  injunction  before  July,  1852:  Held,  that  they  were 
entitled  to  the  order,  and  that  acquiescence,  to  constitute  a  defence  to  such 
a  motion,  must  amount  to  a  licence  to  use  the  mark. 

Held,  also,  that  the  plaintiffs  might  move  to  commit  W.  E.  without 
bringing  his  partnera  before  the  Court. 

This  was  the  appeal  of  the  plaintiffs,  who  carried  on  business  at 
Sheffield,  under  the  style  and  firm  of  Joseph  Rodgers  &  Sons,  from 
the  refusal  of  Vice-Chancellor  Stuart  to  commit  one  of  the 
defendants,  "William  Rodgers,  for  an  alleged  breach  of  an  injunc- 
tion dated  the  10th  of  December,  1847,  and  granted  by  the  late 
Yice-Ghancellor  Wigram.  The  facts  of  the  case  to  that  time  are 
stated  in  77  B.  R.  125,  from  6  Hare,  325. 

The  injunction  purported  to  restrain  the  defendants  John 
Nowill  and  Wm.  Rodgers,  their  servants,  agents,  or  workmen, 
from  using  the  mark  {*'  J.  Rodgers  &  Sons,'  with  a  crown  and  the 
Royal  initials)  mentioned  in  the  prayer  of  the  plaintiffs'  bill  upon 
pen  knives,  pocket  knives  or  other  articles  of  cutlery,  or  any  other 
mark  or  marks  so  contrived  or  expressed,  as  by  colourable  imita- 
tion or  otherwise  to  represent  that  the  pen  knives,  pocket  knives, 
or  other  articles  of  cutlery  manufactured  or  sold  by  the  defendants 
were  the  same  as  the  pen  knives,  pocket  knives,  or  other  articles  of 
cutlery  manufactured  by  the  plaintiffs. 

In  support  of  the  motion  for  commitment  before  the  Vice- 
Chancellor,  one  of  the  plaintiffs,  Henry  Atkin,  deposed  that  in  or 
about  the  month  of  June,  1852,  he  and  *his  partners  in  the  firm  of 
J.  Rodgers  &  Sons,  were  informed,  and  had  for  the  first  time 
reason  to  suspect  and  believe  that  the  defendant  Wm.  Rodgers  had 
infringed  and  disobeyed,  and  was  continuing  to  infringe  and 
disobey  the  injunction;  that  one  day  in  or  about  June,  1852,  a 
Mr.  Sorby  called  at  the  place  of  business  of  the  plaintiffs  in 
Sheffield,  and  informed  John  Rodgers  the  younger,  one  of  the 
plaintiffs,  that  he  had  purchased  a  considerable  quantity  of  knives 
stamped  with  the  name  or  mark  of  "  J.  Rodgers  &  Sons,"  from  one 
Thomas  M'Givem,  a  factor  and  general  dealer  in  cutlery  and  hard- 
ware, carrying  on  business  in  Sheffield.  And  that  Mr.  Sorby  had 
u.B. — VOL.  zcvm.  17 
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RoDGiBfis     thereupon  produced  to  John  Rodgers  the  younger  a  number  of  pen 
NowiLL.      I^nives  and  pocket  knives,  stamped  on  the  tang  of  the  pen  blades 
thereof  respectively  with  the  stamp  or  mark  of ''  J.  Bodgers  &  Sons 
Celebrated  Cutlery,"  with  a  crown  and  the  Royal  initials. 

There  was  further  evidence  showing  that  the  defendant,  Wm. 
Bodgers,  sold  articles  of  cutlery  bearing  substantially  the  prohibited 
mark. 

In  opposition  to  the  motion,  the  defendant,  Wm.  Rodgers, 
deposed  that  since  the  month  of  May,  1848,  he  had,  in  conjunction 
with  his  father  John  Rodgers,  and  his  brother  George  Rodgers 
(and  part  of  the  time  with  his  brother  Samuel  Rodgers,  but  who 
was  since  deceased),  carried  on  business  in  co-partnership  at 
Bridge  Street,  in  Sheffield  aforesaid,  under  the  style  or  firm  of  John 
Rodgers  &  Sons,  and  that  during  the  whole  of  such  period  his  firm 
had  used  and  struck  the  marks  of  "  John  Rodgers  &  Son,"  with  a 
crown  and  the  Royal  initials;  and  ''J.  Rodgers  &  Sons,"  with  a 
crown  and  the  Royal  initials,  sometimes  with  the  addition  of  the 
words  "celebrated  cutlery,"  or  some  other  words  of  a  similar 
character,  and  at  other  times  without. 
[  616  ]  John  Rodgers,  the  father,  and  George  Rodgers,  the  brother  of  the 

defendant  Wm.  Rodgers,  deposed  that  for  five  years  last  past,  Wm. 
Rodgers  had  never  manufactured  or  sold  any  cutlery  on  his  own 
account,  but  always  on  account  of  their  firm  of  John  Rodgers  & 
Sons. 

John  Rodgers,  the  father  of  the  defendant  Wm.  Rodgers,  deposed 
that  he  had  manufactured  cutlery  ever  since  the  year  1821,  on  his 
own  account,  and  afterwards  in  partnership  with  his  sons  George 
Rodgers  and  the  defendant  Wm.  Rodgers,  and  with  his  son  Samuel 
Rodgers  until  his  death ;  that  from  the  time  he  and  his  sons  bogau 
to  carry  on  business  together  they  carried  it  on  under  the  style  or 
firm  of  "  John  Rodgers  &  Sons,"  and  had  so  cai-ried  it  on  to  the 
present  time,  and  had  used  the  marks,  and  carried  on  business  in 
the  manner  stated  and  set  forth  in  the  affidavit  of  his  son  and 
partner  Wm.  Rodgers. 

The  nature  of  the  other  evidence  in  the  case  appears  sufficiently 
from  the  judgments. 

The  Vicb-Chancbllor  refused  the  motion  on  the  grounds  that  it 
was  made  too  late  and  after  acquiescence,  and  that  the  defendant's 
partners  were  not  before  the  Court. 

Mr.  Malina  and  Mr.  M.  A.  Slice  supported  the  appeal. 
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(The  Lord  Justice  Tubnbr  referred  to  Croft  v.  Day  (1).)  Bodoibs 

f. 

Mr.  Baton  and  Mr.  Osborne  for  the  defendant  Wm.  Rodgers  : 

No  breach  of  the  injanction  has  been  committed,  for  the  circam-  [  6i7  ] 
stances  of  the  case  have  completely  changed  since  the  injunction 
was  granted.  The  present  firm  of  John  Bodgers  &  Sons  clearly 
liave  a  right  to  the  use  of  their  own  names.  The  plaintiffs  might 
use  their  own  names  of  Joseph  Rodgers  &  Sons  in  full,  and  then  all 
confusion  between  the  firms  would  be  at  once  avoided.  Upon  a 
motion  to  commit,  a  clear  contempt  must  be  established.  If  the 
plaintiffs  wish  to  try  the  question  whether  they  are  entitled  to 
restrain  the  firm  of  John  Rodgers  &  Sons  from  using  their  own 
names,  their  proper  course  is  to  file  another  bill  against  the  new 
firm  for  an  injunction.  But  they  well  know  that  even  if  there  ever 
was  a  pretence  for  such  an  experiment,  which  there  was  not,  it 
could  not  possibly  succeed  after  the  present  firm  has  been  so  long 
in  the  unmolested  enjoyment  of  the  mark,  and  they  therefore 
attempt  to  accomplish  the  same  end  by  the  present  motion,  admit- 
ting that  they  have  been  more  than  six  months  in  possession  of 
their  present  information.  But  surely  if  the  case  was  not  a  proper 
one  for  an  injunction,  it  cannot  be  a  proper  one  for  a  committal, 
which  is  never  ordered  in  a  case  of  doubt.  It  would  be  manifestly 
a  gross  injustice  to  the  other  partners  to  make  in  their  absence  the 
order  sought,  which  would  be  greatly  to  their  prejudice,  nor  can  the 
plaintiffs  move  to  commit  Wm.  Rodgers  while  they  acquiesce  in  the 
proceeding  complained  of  as  regarded  his  father  and  brother. 

Mr.  Malins,  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce  : 

I  think  this  as  clear  a  case  of  contempt  of  an  injunction  as  ever 
was  brought  before  the  Court. 

The  injunction  in  terms  forbids  the  use  of  the  mark  ''  Y.  R."  on 
each  side  of  a  crown,  and  the  words  ♦"  J.  Rodgers  &  Sons."  That  [  •eis  J 
very  mark,  accompanied  by  those  very  words,  has  since  the  injunc- 
tion been  used  by  the  defendant,  who  was  restrained  by  it.  With 
regard  to  the  additional  words,  sometimes  or  frequently  used — (it  is 
indifferent  which) — ''  celebrated  cutlery,"  instead  of  varying  the 
case  or  making  it  better,  they  make  it,  in  my  opinion,  if  possible, 
worse.  Now,  if  there  had  been  great  delay  on  the  part  of  the 
(1)  S4  B.  B.  18  (7  Beav.  84). 

17—2 
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BoDOBus      plaiutijBfs,  after  being  aware,  as  it  is  suggested,  of  the  fact,  unless  it 
NowiLL       amounted  to  a  licence,  I  am  not  sure  that  it  would  make  the  defen- 
dants' case  better.    But,  upon  the  evidence,  I  do  not  believe  that  they 
were  aware  of  it.    I  do  not  believe  that  if  they  had  been  aware  of  it, 
they  would  not  have  proceeded  sooner  as  they  have  proceeded  now. 

Upon  the  evidence,  I  have  no  doubt  whatever  that  this  mark  and 
these  letters  have  been  used  for  the  purpose  of  increasing  the  sale 
of  the  defendants'  cutlery  by  enabling  or  assisting  them  to  pass  it 
off  as  the  cutlery  of  the  plaintiffs.  I  am  of  opinion,  therefore,  that 
unless  a  mark  can  be  now  suggested  to  be  used  in  future  which  we 
shall  think  reasonable,  there  must  be  an  order  for  committal. 

The  Lord  Justice  Turner: 

This  case  appears  to  me  to  be  quite  as  clear  as  it  appears  to  my 
learned  brother.  The  injunction  granted  is  to  restrain  the  defen- 
dants from  using,  a  particular  mark,  or  any  other  mark  or  marks  so 
contrived  or  expressed,  as  by  colourable  imitation  or  otherwise  to 
represent  that  the  pen  knives,  pocket  knives,  or  other  articles  of 
cutlery  manufactured  and  sold  by  the  defendants  are  the  same  as  the 
pen  knives,  pocket  knives,  or  other  articles  of  cutlery  manufactured 
by  the  plaintiffs. 
[  *<>!»  ]  It  is,  however,  first  said  on  the  part  of  the  defendants  ♦that  the 

plaintiffs  have  abandoned  the  mark  of  '*  J.  Bodgers  &  Sons,"  and 
have  used  a  different  mark  ;  but,  upon  the  evidence  in  this  case,  I 
entertain  no  doubt  whatever  that  the  plaintiffs  have  not  abandoned 
the  mark  of ''  J.  Bodgers  &  Sons."  For  it  stands  thus  :  on  the  one 
side  an  affidavit  says  that  the  mark  of  ''  J.  Bodgers  &  Sous  "  has 
been,  since  the  injunction  was  granted,  extensively  used  or  usually 
used  by  the  j)lamtiffs ;  and,  on  the  other  side,  we  have  only  the 
affidavits  of  two  workmen,  one  of  whom  says,  he  made  pen  knives  for 
the  plaintiffs  for  a  period  of  four  years,  and  has  been  since  working 
for  his  own  benefit  for  the  period  of  four  years  more,  and  that  he 
never  made  any  for  the  plaintiffs  with  the  mark  **  J.  Bodgers  & 
Sons ;  "  a  statement  which  is  perfectly  consistent  with  the  fact  of 
other  people  having  made  them  for  the  plaintiffs  with  the  same 
mark  of  "J.  Bodgers  &  Sons."  The  other  workman  says,  "I 
manufactured  and  worked  for  the  plaintiffs ;  I  never  made,  and  I 
never  saw  made,  for  the  plaintiffs  knives  with  that  mark  upon 
them."  That  is  the  expression  contained  in  this  affidavit.  The 
witness  does  not  say  that  he  never  saw  knives  which  had  been 
manufactured  for  the  plaintiffs  with  that  mark,  but  that  be  never 
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saw  sach  knives  made-  On  the  balance  of  the  evidence  in  this  case, 
I  entertain  no  doubt  tliat  the  plaintiflfs  have  used  the  mark  of  *•  J. 
Mgers  &  Sons,"  and  that  there  has  been  no  abandonment  of  it. 

Then,  on  the  question  of  acquiescence,  I  think  that,  in  a  case  of 

this  description,  wliere  there  has  been  an  injunction  granted  by 

this  Court,   there   must,  in  order  to  deprive   the  party  who  has 

obtained  the  iniunction  of  the  right  to  move  for  committal  upon 

the  breach  of  it,  be  a  case  made  out  almost  amounting  to  such 

a  licence  to  the  party  enjoined  to  do  the  act  enjoined  against  as 

would  entitle  him  to  maintain  a  bill  against  others  for  *doing  that 

act.    The  party  enjoined  must,  I  think,  show  such  acquiescence,  as 

vould  he  sufficient  to  create  new  right  in  him.    It  is  perfectly  clear 

to  my  mind,  that  in  this  case  there  has  not  been  any  such  acquiescence 

as  to  entitle  the  defendants  to  set  up  any  such  right  in  themselves. 

1  am  of  opinion,  therefore,  that  unless  the  defendant  satisfies  us 

that  he  intends  to  use  and  undertakes  to  use  a  particular  mark, 

which  will  not  interfere  with  the  plaintiffs'  marks,  there  must  be  an 

order  for  commitment. 


RODGSBS 

r. 
NOWILL. 


[•620] 


The  case  was  mentioned  on  a  subsequent  day,  and  a  mark  agreed 
upon,  which  the  defendant  was  to  be  at  liberty  to  use.  The  defen- 
dant was  ordered  to  pay  the  costs  of  the  motion  before  the  Vice- 
Chancellor. 


3fnn*h  1. 


STANSFIELD   v.  HOBSON  (I). 

(.3  D.  M.  &  O.  620-627 ;  S.  C.  22  L.  J.  Ch.  657 ;  1 W.  R.  216 ;  20  L.  T.  0.  S.  301.) 

After  a  mortgagee  had  entered  into  possession  the  mortgagor's  solicitor 
wrote  to  the  mortgagee  requesting  to  know  when  he  could  see  the  mort- 
gagee upon  the  subject  of  the  mortgage.  The  mortgagee  replied  by  a  letter, 
saying,  "  I  do  not  see  the  use  of  a  meeting  unless  some  one  is  ready  with 
the  money  to  pay  me  off :  "  Held,  that  this  letter  was  a  sufficient  acknow- 
ledgment in  writing  to  exclude  the  application  of  the  Statute  of  Limitations. 

Tais  was  an  appeal  from  a  decree  of  the  Master  of  thb  Bolls 
opon  a  claim  for  the  redemption  of  a  mortgage,  and  the  question 
was  whether  there  had  been  an  acknowledgment  in  writing  within 
the  8  &  4  Will.  IV.  c.  27,  s.  28,  which  provides  as  follows : 

*'  That  when  a  mortgagee  shall  have  obtained  the  possession  or 


(I)  As  20  years  had  elapsed  before 
ilie  above  acknowledgment  was  given 
the  mortgagee's  title  was  no  longer 
defeasible  by  redemption  :  In  re  Alison 
(1879)  11  Ch.  D.  at  p.  296.    The  point 


did  not  receive  proper  attention  in  this 
case:  Sandera  v.  8ander$  (1881)  19 
Oh.  D.  373,  51  L.  J.  Ch.  279,  45  L.  T. 
637.— 0.  A.  S. 


1853. 
JJareh  2. 

ROM  ILLY, 
M.R. 

On  Appeal. 

Knioht 
Bbuoe, 

TUIINKR, 

L.J.J. 

[620] 
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Stakspibld  receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  com- 
HoBsoH.  prised  in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage,  but 
within  twenty  years  next  after  the  time  at  which  the  mortgagee 
[  *62i  ]  obtained  such  possession  or  receipt,  unless  in  the  meantime  *an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of 
redemption,  shall  have  been  given  to  the  mortgagor,  or  some  person 
claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person  in 
writing  signed  by  the  mortgagee,  or  the  person  claiming  through  him ; 
and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty 
years  after  the  time  at  which  such  acknowledgment,  or  the  last  of 
such  acknowledgments,  if  more  than  one  was  given." 

By  an  indenture  dated  the  1st  of  September,  1824,  the  plaintiff 
and  others,  the  then  trustees  of  a  Building  Society  called  the  Union 
Building  Club,  assigned  to  the  defendant  John  Hobson  a  plot  of 
land  and  other  hereditaments  in  Union  Street,  Oldham,  for  the 
residue  of  a  term,  subject  to  redemption  on  payment  of  1,000/.,  and 
by  a  deed  dated  in  March,  1825,  the  premises  were  charged  with  a 
further  sum  of  1,000L,  advanced  by  the  defendant  to  the  plaintiff  and 
his  co-trustees.  In  the  same  year,  the  interest  being  unpaid,  the 
defendant  entered  into  the  receipt  of  the  rents  and  profits  of  the 
plot  of  land,  and  had  ever  since  been  in  such  receipt. 

In  1852  the  claim  was  filed  in  the  present  suit  for  redemption, 
and  in  opposition  to  it  the  defendant  by  his  affidavit  deposed  that 
he  had  not,  nor  had  any  person  on  his  behalf,  to  his  knowledge 
or  belief  within  twenty  years  next  preceding  the  filing  of  the  claim, 
given  or  signed  any  acknowledgment  in  writing  of  the  alleged  title 
of  the  plaintiff,  or  of  his  alleged  right  of  redemption  of  or  to  the 
plot  of  land  and  premises,  or  any  part  thereof,  and  he  disputed 
such  alleged  right  and  title  of  the  plaintiff,  and  claimed  the  benefit 
of  the  Acts  of  Parliament  of  the  8  &  4  Will.  IV.  c.  27,  the 
21  Jac.  I.  c.  16,  and  of  all  other  Acts  of  Parliament  then  in  force 
[  ♦622  ]  for  the  limitation  of  actions  and  suits  with  respect  *to  real  property 
as  a  defence  to  the  claim,  in  the  same  manner  as  he  would  have 
been  entitled  thereto  upon  demurrer  or  plea.  He  further  deposed 
that  he  had  been  informed  and  believed,  and  did  not  doubt  but  that 
if  necessary  he  should  be  able  to  prove,  that  the  only  estate  or 
interest  in  the  plot  of  land  and  premises,  or  any  part  thereof,  which 
the  plaintiff  ever  had,  or  lawfully  claimed  to  have,  was  vested  in  him 
as  one  of  the  trustees  for  a  certain  Building  Society  or  partnership, 
composed  of  one  hundred  persons  and  upwards,  constituted  by  a 
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certain  indenture  or  articles  of  partnership,  dated  the  6th  of  Stahsfiild 
August,  1821,  and  that  long  previously  to  the  filing  of  the  claim  hobsok. 
the  plaintiff  had  been  removed  from  being  a  trustee  for  the  Society, 
and  that  other  persons  had  been  duly  appointed  trustees  in  his 
place,  and  that  thereupon  all  the  property  and  effects  of  the  Society 
theretofore  vested  in  the  plaintiff  as  such  trustee  as  aforesaid,  either 
alone  or  jointly  with  other  persons,  including  all  such  equity  of 
redemption,  if  any,  as  was  then  subsisting  in  respect  of  land  mort- 
gaged on  behalf  of  the  Society  was  transferred  from  the  plaintiff,  who 
thereupon  ceased  to  have,  and  had  not  since  had,  any  interest 
therein.  That  the  defendant  did  not  admit  that  any  equity  of 
redemption  in  the  plot  of  land  and  premises  mentioned  in  the 
claim  or  any  part  thereof  was  at  the  time  of  such  transfer  as  afore- 
said, and  he  denied  that  any  such  equity  of  redemption  was  then, 
subsisting  in  the  plaintiff,  or  any  person  or  persons  claiming 
through  him,  or  otherwise  than  through  himself. 

In  support  of  the  claim,  Mr.  Badcliffe,  the  solicitor  of  the  plaintiff 
James  Stansfield,  deposed  that  he   had  been  instructed  by  the 
plaintiff  to  obtain  an  account  of  the  amount  owing  to  the  defendant 
upon  the  security  of  the  property  in  Union  Street,  Oldham,  and  to 
effect  an  arrangement  for  the  payment  of  such  amount.    That  in 
^pursuance  of,  and  with  the  view  of  carrying  out  such  instructions,       [  •623  ] 
he,  on  the  26th  of  November,  1849,  went  over  to  the  "Rutland 
Arms  "  Inn,  at  Bakewell,  where  the  defendant  usually  resided,  for 
the  purpose  of  seeing  him  upon  the  subject,  but  then  ascertained 
that  the  defendant  was  in  Scotland,  whereupon  the  witness  wrote  to 
the  defendant  a  letter  stating  that  he  had  called  at  Bakewell, 
intending  to  see  the  defendant  on  the  subject  of  the  property  in 
Union  Street,  Oldham,  belonging  to  the  Union  Building  Society,  and 
requesting  him  to  fix  an  appointment  when  the  witness  could  see 
him,  either  in  Bakewell  or  Manchester.    That  on  the  2nd  of  February, 
1850,  the  witness  wrote  another  letter  to  the  defendant,  requesting 
to  know  when  he  could  see  him  in  Bakewell  or  Manchester  as  to  his 
claims  upon  the  property,  and  that  in  answer  to  his  letter,  the  witness 
received  the  following  letter  written  and  signed  by  the  defendant: 

"  Sni, — I  received  yours  of  the  2nd  instant.  I  do  not  see  the 
use  of  a  meeting  either  here  or  at  Manchester,  unless  some  party 
18  ready  with  the  money  to  pay  me  off. 

"  I  am  your  obedient  servant, 
"Bakbwbll,  "John  Hobson, 

"Feb.  5th,  1850," 
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Btakbfirld       The  witness  replied  as  follows  : 
HonsoN.  "  Oldham,  Feb.  8th,  1850. 

"  Sir, — ^I  have  to  acknowledge  the  receipt  of  your  letter  of  the 
5th  instant.  My  clients  are  endeavouring  to  raise  money  to 
pay  you  off,  and  I  shall  be  glad  to  know  what  is  the  amount 
now  owing. 

"  I  am.  Sir,  your  obedient  servant, 

"Hbnby  Badcliffb. 
"  John  Hobson,  Esq." 

[  624  ]  To  this  letter  the  defendant  answered  as  follows  : 

"  Sir, — You  do  not  mention  who  your  clients  arei  and  I  have 
been  put  to  so  much  trouble  and  expense  by  such  applications,  that 
I  should  like  to  know  a  little  more  before  I  make  any  statement. 
"  I  am.  Sir,  your  obedient  servant, 
"BakbweIiL,  "John  Hobson. 

"Feb.  10th,  1850." 

That  subsequently  a  correspondence  took  place  between  the 
witness  and  the  defendant,  and  that  on  or  about  the  1st  of  May, 
1860,  John  Cliadwick,  of  Oldham,  as  the  agent  and  rent  collector 
of  the  defendant,  called  on  the  witness,  and  gave  a  verbal  statement 
of  the  principal  money  and  interest  then  assumed  to  be  due  on  the 
mortgage  security,  but  did  not  furnish  any  further  particulars 
of  his  receipts  and  payments.  The  witness  subsequently  wrote 
to  Mr.  Chad  wick  for  an  account,  and  Mr.  Chad  wick  forwarded 
the  letter  to  the  defendant,  who  wrote  thus  to  Mr.  Chadwick  : 

"  Deab  Sir, — I  duly  received  yours  of  the  15th,  enclosing  a  note 
from  Mr.  Badcliffe,  requesting  me  to  furnish  him  with  the  accounts. 
I  do  not  wish  you  to  do  any  such  thing,  until  I  know  more  about 
the  business.  I  do  not  know  who  Mr.  Badcliffe*s  clients  are,  nor 
do  I  know  that  they  have  anything  at  all  to  do  with  the  Union 
property.  I  must  know  a  good  deal  more  before  I  furnish  the 
accounts  of  the  estate.  I  have  not  yet  even  mentioned  the  business 
to  my  solicitor,  but  will  do  so  in  a  few  days,  and  I  will  let  you 
hear  from  me. 

"  I  am  yours  truly, 
"  Bally  Shannon,  Ireland,  "  John  Hobson. 

"  June  22nd,  1850. 
"Mr.  John  Chadwick." 
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The  Master  op  the  Rolls  made  a  decree  for  redemption  (i).  Stanspibld 

r. 

HOBBOK. 

Mr.  Elmsley  and  Mi\  Oshwne,  for  the  plaintiff,  contended  that        r  ^35  -1 
the  decision  of  the  Master  of  the  Rolls  was  correct,  and  that  the 
correspondence  contained  a  sufficient  acknowledgment  to  take  the 
case  oat  of  the  statutes.     (They  cited  Tndock  v.  Rohey  (2).) 

Mr,  Roundell  Palmer  and  Mr.  Hamilton  Humphreys  for  the 
appellant : 

The  case  does  not  come  within  the  exception,  unless  the  acknow- 
ledgment is  given  within  twenty  years  after  the  mortgagee  obtained 
possession.  That  is  the  only  effect  which  can  be  given  to  the 
words  ''unless  in  the  meantime."  Moreover,  the  letter  is  not 
an  absolute  acknowledgment.  There  is  no  admission  in  it  which 
is  not  conditional  upon  there  being  some  one  ready  to  pay  the 
money.  Nor  does  it  acknowledge  a  right  in  any  person  as  mort- 
gagor. It  is  not  enough  for  a  person  to  acknowledge  that  he 
was  once  in  the  situation  of  a  mortgagee.  It  is  quite  consistent 
with  the  enactment,  that  he  should  make  such  an  admission, 
without  reviving  an  equity  actually  barred.  It  would  be  unreason- 
able to  throw  an  impediment  in  the  way  of  the  relation  of  mortgagor 
and  mortgagee  being  restored  by  making  it  impossible  for  there 
to  be  any  treaty  between  the  parties,  except  to  the  certain  prejudice 
of  one  of  them. 

(They  cited  Hodie  v.  Healey  (3),  Morrell  v.  Frith  (4),  and  Haydon 
V.  WiUiams  (5).) 

Mr.  Elmsleyy  in  reply,  was  stopped  by  the  Court.  [  626  j 

The  Lord  Justice  Knight  Bruce  : 

Perhaps  we  ought  to  feel  some  difficulty  about  this  case,  after 
the  able  arguments  of  Mr.  Palmer  and  Mr.  Humphreys.  But,  able 
as  those  arguments  have  been,  it  appears  to  me  to  be  clear  that  the 
writer  of  the  letter  of  the  5th  of  February  acknowledges  by  it,  that 
he  holds  a  redeemable  estate  in  the  property  to  which  it  relates, 
that  is,  that  he  holds  it  by  way  of  mortgage.  It  is  said,  however, 
that  this  does  not  answer  the  requisitions  of  the  statute,  and  that 
there  is  not  here  any  acknowledgment  of  the  title  of  the  ''  mortgagor, 
or  of  the  right  of  redemption  given  to   the  mortgagor,  or  some 

(1)  16  Beav.  2:^6.  (4)  49  R.  R.  659  (3  M.  &  W.  402). 

(2)  56  R.  B.  87  (12  Sim.  402).  (5)  33  B.  B.  415  (7  Bing.  163). 

(3)  22  B.  B.  270  (6  Madd.  181). 
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Staubfibld  person  claiming  his  estate,  or  to  the  agent  of  sach  mortgagor  or 
HoBsoN.  person."  And  it  is  contended  that  the  right  of  the  particular 
person  must  be  acknowledged.  But  I  think,  that,  according  to  the 
true  construction  of  the  letter  of  the  5th  of  February,  it  must  be 
understood  as  acknowledging  a  title  to  redeem  in  the  person  or 
persons  on  whose  behalf  the  letter  of  the  2nd  was  written,  to 
which  the  letter  of  the  5th  was  an  answer.  I  am  of  opinion  that 
the  decree  at  the  Rolls  was  correct,  and  that  the  appeal  ought  to  be 
dismissed  with  costs. 

The  Lord  Justice  Turner: 

I  feel  little  doubt  upon  this  case.    Antecedently  to  the  5th  of 
February,  1860,  there  had  been  a  correspondence  opened  upon  the 
subject  of  the  property  which  was  held  by  Hobson  as  mortgagee, 
and  which  had  been  originally  conveyed  to  him  as  mortgagee.    Two 
letters  were  written  between  November,  1849,  and  February,  1850, 
in  one  of  which  an  agent  of  one  of  the  original  mortgagors  wrote 
to  the  mortgagee,  saying  that  he  had  called  to  see  him  upon  the 
subject  of  the  property  of  the  Society ;  and  in  the  other  of  which 
[  *687  ]       the  same  agent  again  wrote  to  the  ^mortgagee,  desiring  to  see  him 
as  to  his  claims  upon   the  property.     In  answer  to  that  letter, 
Mr.   Hobson   wrote  as  follows :  **  Sir, — I  received  yours  of   the 
2nd  instant.    I  do  not  see  the  use  of  a  meeting  either  here  or 
at  Manchester,  unless  some  party  is  ready  with  the  money  to  pay 
me  oflf."     Now,  even  adopting  Mr.  Humphreys'  view  of  that  letter, 
I  take  it  to  be  clear  that  it  is  an  acknowledgment  of  a  right  in 
some  one  to  redeem.    Then  it  is  said  that  it  is  not  an  acknowledg- 
ment of  any  right  of  the  plaintiff's.     It  is,  however,  written  to  the 
agent  of  the  mortgagors  or  one  of  the  mortgagors  ;  and  I  think  the 
only  reasonable  construction  which  can  be  put  upon  it  is,  "  I  do 
not  see  the  use  of  the  meeting  unless  you  or  some  person  be  ready 
to  pay  me  off."      But  then  the  acknowledgment  is  said  to  be 
conditional  upon  some  one  being  ready  to  pay  the  money.    I  think, 
however,  that  the  letter  could  not  mean  that  any  one  was  to  be 
ready  at  the  monent  with  the  money,  because  accounts  had  to  be 
taken,  and  the  balance  ascertained.    The  letter  therefore  appears 
to  me  to  have  left  it  open  to  the  mortgagor  to  come  to  this  Court  to 
have  the  balance  ascertained  upon  the  statement  that  he  was  ready 
to  pay  off  the  money.     I  quite  concur  with  the  opinion  of  the 
Master  of  the  Bolls,  and  that  of  my  learned  brother,  that  the 
application  must  be  dismissed  with  costs. 
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HEWABD  V.  WHEATLEY. 
Ex  PAKTE  OGDEN. 

(3  D.  M.  &  G.  628—648  ;  S.  C.  22  L.  J.  Ch.  435 ;  21  L.  T.  O.  S.  121 ;  1  W.  R.  216.) 

The  estate  of  a  shareholder  in  a  Banking  Company  established  under 
7  Geo.  IV.  c.  46,  was  liable  to  calls  made  after  his  death  although  his 
executors  had  not  qualified  themselyes  as  members  of  the  Company 
pursuant  to  the  deed  of  settlement  of  the  Company. 


1858. 
March  8. 


BALDWIN  V.  ROGERS  (I). 

(3  D.  M.  ft  G.  649—658 ;  S.  C.  22  L.  J.  Ch.  665 ;  17  Jur.  267.) 

A  testator  gave  his  residuary  real  and  personal  estate  upon  trust  for  his 
wife  for  life,  and  after  her  death  upon  trusts  for  the  testator's  issue,  and  in 
default  of  children  who  should  attain  21  in  trust  for  his  sister  and  her  issue, 
and  in  default  of  such  issue  of  himself  and  his  said  sister,  *'  or  upon  their 
total  extinction  under  twenty -one  years  old,'*  he  bequeathed  the  said 
residuary  estate  unto  his  first  cousins  by  the  mother's  side,  and  the  issue 
of  such  of  them  as  might  happen  to  be  dead  per  stirpes,  and  to  their  heirs, 
executors,  administrators,  and  assigns  for  ever  as  tenants  in  common,  and 
not  as  joint  tenants : "  Held, 

1.  That  the  gift  to  the  cousins  was  not  too  remote. 

2.  That  it  was  not  a  gift  to  a  class  to  be  ascertained  at  a  future  period, 
but  that  the  first  cousins  ex  parte  maternd  living  at  the  testator's  death  took 
vested  interests  liable  to  be  divested  to  the  extent  required  to  let  in  other 
first  cousins  bom  before  the  period  of  distribution. 

3.  That  the  shares  of  first  cousins  who  died  before  the  period  of  distribu- 
tion leaving  no  issue  were  not  divested,  but  went  to  their  real  and  pei-sonal 
representatives. 

4.  That  the  share  of  a  first  cousin  who  died  before  the  period  of  distribution 
leaving  children  went  to  those  children. 

TffB  question  in  this  case»  which  came  on  to  be  heard  originally 
before  their  Lordships,  turned  upon  the  construction  of  the  will  of 
Robert  Henshaw,  dated  17th  May,  1779,  which  (after  devising  and 
bequeathing  the  testator's  real  and  personal  estate  to  trustees,  upon 
trust  for  his  wife  Mary  Henshaw  for  life,  subject  to  certain  trusts 
for  raising  portions  for  his  children)  proceeded  as  follows:  "And 
from  and  after  the  death  of  my  said  wife,  I  give,  devise  and 
bequeath  all  and  singular  the  said  messuages,  lands,  tenements, 
hereditaments  and  premises,  real  and  personal  estate,  whatsoever 
and  wheresoever,  and  every  part  thereof,  unto  such  of  my  children 
as  shall  be  then  living,  and  the  issue  of  such  of  them  as  may 
happen  to  be  dead,  in  such  parts,  shares,  and  proportions  as  my 
said  wife,  if  living,  shall,  by  any  deed  &c.,  give,  limit,  direct,  or 


1869L 
Afareh  7. 
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(1)  SiuartY.  CochereJl  (1870)  L.  E.  6 
Ch,  713,  39  L,  J.  Ch.  729,  23  L.  T. 


442;  InreMervin  [1891]  3  Oh.   197, 
60L.  J.  Ch.  671,6oL.T.  186. 
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Baldwin     appoint  the  same ;  and  for  want  of  such  deed,  will,  or  appointment, 
BooKBs.      ^^^^  ^^  tr'^s*  ^^^  ™y  ^^  childi-en,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common,  and  not  as 
[  'eso]       joint  tenants,  and  p^r  stirpes,  and  not  per  capita.     But  in  case  *I 
shall  have  no  child  or  children  living  at  the  time  of  my  decease,  or 
in  case  they  shall  all  die  before  attaining  their  respective  ages  of 
twenty-one  years,  then  I  give  unto  my  said  wife,  Mary  Henshaw, 
the  sum  of  2,000/.  absolutely  to  her  own  use;  and  I  also  give, 
devise,  and  bequeath  the  same  messuages,  lands,  tenements,  here- 
ditaments, and  premises,  real  and  personal,  and  every  part  thereof, 
to  my  said  wife,  Mary  Henshaw,  and  her  assigns,  for  and  during 
the  term  of  her  natural  life ;  and  from  and  after  her  death  I  give, 
devise,  and  bequeath  the  same,  and  every  part  thereof,  unto  and  to 
the  use  of  my  sister,  Elizabeth  Henshaw,  and  to  such  of  the  issue 
of  her  body  lawfully  to  be  begotten  as  she  shall  by  deed  or  will  give 
the  same  unto ;  and  in  default  of  such  appointment,  then  share 
and  share  alike,  per  stirpes,  and  not  per  capita,  and  to  their  issae ; 
and  in  default  of  such  issue  as  aforesaid  of  myself  and  my  said 
sister,  or  upon  their  total  extinction  under  twenty-one  years  old, 
I  give,  devise,  and  bequeath   the   same  and   every  part  thereof 
unto  my  first  cousins  by  my  mother's  side,  and  the  issue  of  such  of 
them  as  may  happen  to  be  dead,  j?^?*  stiipes,  and  to  their  heirs, 
executors,   administrators,   and   assigns   for   ever,   as  tenants   in 
common,  and  not  as  joint  tenants,  subject  to  and  chargeable  with 
the  several  legacies  and  sums  of  money  hereinafter  given."    The 
testator  then  gave  legacies  to  his  wife's  two  brothers  and  three  sisters 
(who,  with  the  testator's  wife,  were  all  first  cousins  of  the  testator 
by  his  mother's  side),  and  declared  that  the  legacies  were  given 
upon  a  condition  thus  expressed,  "  that  I  and  my  said  sister,  Eliza- 
beth Henshaw,  shall  both  die  without  issue ;  for  in  case  I  or  my  said 
sister  shall  leave  any  issue  behind  me  or  her  at  the  time  of  our 
respective  deaths,  or  in  ventre  sa  mere  who  shall  live  to  attain  the  age 
of  twenty-one  years,  then  I  revoke  and  make  void  all  and  every  the 
said  last-mentioned  legacies  and  sums  of  money." 
[  651  ]  The  testator  died  in  1781,  leaving  no  issue.    His  sister,  Elizabeth 

Henshaw,  died  in  1800,  unmarried.     The  testator's  widow  died  in 
1884. 

The  testator  had  at  his  death  fourteen  first  cousins  on  his 
mother's  side,  of  whom  his  wife  was  one.  No  first  cousin  was 
born  after  his  death.  Three  of  them  died  without  issue  in  the 
lifetime  of  liis  sister,  seven  more  died  without  issue  in  the  lifetime 
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ottkemdoN7,  anotlier,  Mrs.  Spilsbury,  died  in  the  widow's  lifetime,     Baldwisi 
leaVmg  children,  and  the  other  two  survived  the  widow.    The  plain-      rooibbs. 
tifia  had  purchased  the  interests  of  the  two  cousins  who  survived 
the  widow,  and  oi  the   children  of  Mrs.  Spilsbury,  and  they  now 
claimed  the  whole   residuary  estate.     The  Attorney-General  was 
made  a  party,  because  the  heir-at-law  could  not  be  found. 

3/r.  llolt  and  Mr.  Sidney  Smith,  for  the  plaintiffs : 

The  question  is,  whether  the  class  is  to  be  ascertained  at  the 
death  of  the  testator,  or  of  his  sister,  or  of  the  widow.    We  contend 
tliat  the  gift  is  to  the  first  cousins  who  are  living  at  the  death  of 
the  widow,  and  the  issue  of  such  first  cousins  as  died  before  that 
time  leaving  issue.     It  may  be  that  this  is  not  the  rule  of  construc- 
tion as  to  a  gift  to  children,  but  the  rule  in  that  case  only  applies 
where  the  testator  shows,  by  the  form  of  his  gift,  that  he  has  in 
view  the  parental  relation.    It  would  be  very  inconvenient  to  apply 
the  same  rule  to  a  numerous  and  remote  class  like  cousins,  com- 
prehending a  number  of  families.     The  cases  as  to  next  of  kin, 
depend  on  the  fact,  that  ''next  of  kin"  is  a  technical  expression, 
which,  like  ''  heirs  of  the  body,"  needs  a  strong  context  to  control  it. 
Here,  there  is  nothing  to  control  the  natural  meaning  of  the  words 
which  naturally  apply  to  a  class  to  be  ascertained  at  the  period  of 
distribution  :  *  Miller  v.  Katon  (i),  Butler  v.  Baslinell  (2).   This  would       L  '^W  ] 
be  the  sound  construction,  if  the  gift  had  ended  with  ''  first  cousins 
on  my  mother's  side ;"  but  the  words  which  follow  and  refer  to  the 
death  of  cousins  in  the  widow's  lifetime  leave  no  doubt  upon  it. 

Mr.  Moling  and  Mr.  BaggalUiy  for  the  parties  claiming  under 
several  of  the  cousins  who  died  in  the  widow's  lifetime : 

Where  there  is  a  gift  to  one  for  life,  then  to  a  class,  the  general 
rule  is,  that  all  persons  answering  to  the  description  of  the  class  at 
the  testator's  death  take  vested  interests.  The  fact  that  the  gift  to 
the  class  is  contingent  does  not  alter  the  rule :  Bird  v.  Luckie  (3), 
Stert  V.  Platel  (4),  Gundry  v.  IHnniger  (5).  The  construction  con- 
tended for  by  the  plaintiffs  is  inconvenient,  as  it  would  make  the 
gift  contingent  till  the  widow's  death.  There  are  no  words  in  the 
gift  pointing  to  the  ascertainment  of  a  class  at  a  future  period. 
When  the  testator  meant  that,  he  said  so,  as  in  the  gift  to  his  own 

(1)  U  R.  E.  259  (G.  Coop.  272).  De  G.  &  Sm.  188). 

(2)  41  R.  E.  54  (3  My.  &  K.  232).  (4)  SOU.  R.  738  (b  Ring.  N.  C.  434). 
t3)  85  R  R.  297  (8  Hare,  301) ;  and  (5)  92  R.  R.  40  (1  D.  M.  &  G.  502) ; 

««?  Phiij>6  V.  Ei-ans,  87  R.  R.  346  (4      and  Bee  Boulton  v.  liettrdf  ante,  p.  252. 
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Baldwik     children.    The  limitation  to  the  issue  is  intended  to  guard  against 
BooBBs.      lapse,  and  is  merely  substitutionary. 

Mr.  H.  Cadman  Jones  for  the  personal  representative  of  two 
cousins  who  died  without  issue  in  the  widow's  lifetime,  and 
one  of  whom  survived  the  sister : 

The  first  part  of  the  clause  taken  alone  would  prima  facie  give 
[  *663  ]  vested  interests  to  all  cousins  living  at  the  ^testator's  death. 
MiddUton  v.  Messenger  (i),  a  case  in  which  the  argument  of  incon- 
venience urged  by  the  plaintiffs,  would  apply  as  much  as  here. 
That  the  gift  is  to  take  effect  on  a  contingency,  does  not  alter  the 
rule:  Bird  v.  Luckie  (2).  Then,  do  the  words  as  to  issue  alter  it? 
They  cannot  do  so ;  for  *'  them  "  is  referential,  and  shows  that  the 
parents  of  the  issue  who  were  to  take,  were  themselves  included  in 
the  objects  of  the  gift.  In  Gray  v.  Gannan  (3),  there  were  similar 
words  of  reference.  The  gift  to  the  issue  is  substitutionary ;  and, 
there  being  no  issue,  the  original  gift  remains  uudivested :  Hcrvey 
V.  M*Laughlin  (4),  Salisbury  v.  Petty  (5).  If,  however,  the  class  is  to 
be  ascertained  in  future,  it  should  be  at  the  death  of  the  sister ;  for 
the  contingency  which  was  immediately  present  to  the  testator's 
mind  when  he  made  the  gift  to  the  cousins  was  death  and  failure 
of  issue  of  the  sister. 

Mr.  Sandys,  for  the  personal  representative  of  the  widow, 
contended  that  the  gift  over  after  the  limitations  to  the  sister  and 
her  issue  was  void  for  remoteness,  as  to  the  personal  estate.  If 
not,  the  shares  of  the  cousins,  vested  at  the  death  of  the  testator, 
and  the  limitations  over  in  favour  of  their  issue  having  failed,  the 
shares  of  those  who  died  without  issue  in  the  widow's  lifetime  were 
undisposed  of.  At  all  events,  the  widow  was  entitled  to  a  share  as 
first  cousin,  though  she  was  tenant  for  life. 

Mr.  IVickens,  for  the  Attorney-Genei'al. 

Mr.  Roltf  in  reply. 

[  651  ]       The  Lord  Justice  Knight  Bruce  : 

The  testator  in  this  case,  neither  at  the  time  of  making  his  will 
nor  at  any  time  afterwards  had  any  issue.    His  sister  survived  him, 

(1)  5  R.  R.  1  (5  Ves.  136).  (3)  62  R.  R.  107  (2  Hare,  268). 

(2)  85  R.  R.  297  (8  Hare,  301);  and  (4)  16  R.  R.  713  (1  Price,  264). 
see  Philps  v.  Evans,  87  R.  R.  346  (4  (0)  64  R.  R.  206  (3  Hare,  86). 
De  a.  &  Sm.  188). 
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but  died  without  having  ever  married ;  and  she  was  survived  by     Balowdt 

the  testator's  widow,  who  recently  died.     Applying  my  observa-      Boons. 

tioDS  to  that  state  of  things,  and  looking  at  every  word   of  this 

will  from  beginning  to  end — that   is,  not  only   at   the  passages 

immediately  relating  to  the  gift  with  which  we  are  now  dealing, 

but  at  those  also  which  immediately  relate  to  the  postponed  legacies, 

I  think,  whatever  be  the  construction  of  the  gift  to  the  testator's 

first  cousins  in  other  respects,  it  was  not  void  for  remoteness,  either 

as  to  the  real  or  personal  estate  of  the  testator,  but  fell  within  the 

rules  of  law. 

The  next  question  is  as  to  the  meaning  of  the  gift  '*  to  my  first 
cousins  by  my  mother's  side,  and  the  issue  of  such  of  them  as  may 
happen  to  be  dead,  per  stirpes,  and  to  their  heirs,  executors, 
administrators,  and  assigns  for  ever,  as  tenants  in  common." 
There  may  be  room  for  doubt,  or  at  least  for  reasonable  argument, 
as  to  what  the  testator  meant  by  those  words,  but  there  is  not 
sufficient  strength  in  the  expressions  to  warrant  the  Court,  in  my 
opinion,  in  departing  from  that  which  is  presumptively  the  meaning, 
namely,  that  it  comprehends  all  persons  who  answer  the  descrip- 
tion of  first  cousins  on  the  mother's  side,  either  at  the  death  of 
the  testator  or  afterwards,  before  the  period  of  distribution,  which 
period  here  has  happened  to  be  the  death  of  the  widow.  I  think 
that,  as  in  Walker  v.  Sliare  (i),  and  various  other  cases  before  and 
after,  the  effect  of  those  words,  '*  my  first  cousins  by  my  mother's 
side,"  if  standing  alone,  would  be  to  give  title  to  all  the  first 
coosins  on  the  mother's  side  to  participate,  whether  consisting 
*only  of  those  living  at  the  death  of  the  testator,  or  consisting  of  [_  *605  j 
those  and  any  who  might  be  added  to  them  by  subsequent  births 
before  the  period  of  distribution,  which  subsequent  births  did 
not  happen  in  the  present  case.  There  is  not  sufficient  to  limit 
them  to  such  cousins  only  as  should  be  living  at  the  period  of 
distribution. 

Then  comes  the  question,  of  some  difficulty,  as  to  the  meaning 
of  the  words,  ''  and  the  issue  of  such  of  them  as  shall  happen  to 
be  dead ; "  words  which,  in  my  view  of  the  will,  can  only  apply 
to  one  fourteenth  share,  there  having  been  only  one  of  the  four- 
teen cousins  who  died  before  the  death  of  the  widow  leaving  issue. 
I  imderstand  the  record  to  be  so,  that  this  question  cannot  be 
deeided  at  the  present  stage  of  the  proceedings.  The  decree  will 
therefore  keep  it  open. 

0)  10  H.  H*  ^1  (15  Ves.  122). 
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Baldwin         I  need  hardly  add,  that  whatever  in  some  instruments  may  be 

RoGKBs.      ^^6  meaning  to  be  ascribed  to  the  term   "  first  cousin/'  in  this 

particular  will  the  testator  himself   has    shown  that  he  intends 

by  that  term  only  the  children  of  uncles  and  aunts  simply  and 

strictly. 

Thb  Lord  Justice  Turner: 

I  concur  in  the  view  which  has  just  been  stated.  I  think  the 
testator  clearly  intended,  that  in  the  event  of  the  death  of  his  sister 
leaving  no  issue,  the  corpus  of  the  property  in  which  she  was  to 
have  a  life  interest  was  to  go  to  his  first  cousins.  I  collect  that 
intention  from  his  having  given  legacies  to  certain  of  his  first 
cousins,  on  condition  only  that  he  and  his  sister  should  both  die 
without  leaving  issue.  I  think,  tliat  on  the  reasonable  construction 
of  the  will  the  gift  of  the  residue  is  subject  to  the  same  condition 
as  these  legacies  are.  An  argument  was  attempted  to  be  derived 
[  ♦656  ]  from  the  gift  of  legacies  to  several  *of  the  first  cousins,  as  importing 
that  they  were  not  intended  to  take  the  residue.  The  persons, 
however,  to  whom  these  legacies  are  given,  are  only  some  of  the 
first  cousins ;  and  the  gift  of  legacies  does  not  show  that  those 
living  at  the  testator's  death  are  not  to  take  the  residuary  estate. 

It  was  also  argued,  that  the  rule  which  applies  to  bequests  to 
children,  and  by  which  after-born  children  are  let  in,  does  not 
apply  to  a  bequest  to  first  cousins.  The  argument  was  not  supported 
by  authority,  and  I  do  not  see  by  what  we  are  to  be  guided,  if,  in 
the  case  of  a  gift  to  a  class  of  relations,  that  which  is  held  a  wise 
rule  with  regard  to  one  grade  of  relationship  is  not  to  be  so  held 
with  regard  to  another. 

Another  argument  was  attempted  to  be  founded  on  the  words  of 
futurity  occurring  in  the  bequest ;  and  it  was  said,  that  those  words 
import  futurity  in  the  gift.  No  doubt  words  may  be  used  which 
indicate  an  intention  to  refer  to  a  class  which  shall  exist  only  when 
distribution  is  to  take  place ;  but  I  think,  that  according  to  the 
modern  authorities  strong  words  are  necessary  for  that  purpose* 
The  principle,  as  thus  stated  in  Seifferth  v.  Badham  (i)  is,  "  At  the 
time  the  will  is  made,  it  is  necessarily  uncertain  who  will  be  the 
testator's  next  of  kin  at  the  time  of  his  death.  If,  at  the  date  of 
his  will,  he  has  children  who  are  then  his  next  of  kin,  they  may  die 
before  him,  and  give  place  to  his  brothers  and  sisters.  If  at  the 
date  of  his  will,  he  has  brothers  and  sisters,  he  may  afterwards 

(1)  73B.  B.  392  (9  Beav.  370). 
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have  children  born,  who,  at  the  time  of  his  death  may  displace  the     Baldwin 
brothers  and  sisters.     Contingencies  of  this  sort  are  infinite,  and      boobm. 
in  general,  it  is  perhaps  probable  that  the  testator,  in  such  cases, 
means  only  to  provide  for  those  whom  he  does  mean  to  benefit  in 
the  way  he  thinks  best,  and  then  to  add,  that  if  events  ^defeat  that       [  *657  ] 
particular  intention,  the  law  may  take  its  course.    It   is  indeed 
quite  unnecessary  to  express  that,  because  the  law  will  make  its 
distribution  without  any  direction ;  but  it  seems  to  me  more  prob- 
able, and  more  in  conformity  with  the  ordinary  habits  of  men, 
that  he  should  use  that  expression,  though  unnecessary,  than  that 
he  should  have  meant  a  benefit  to  the  particular  persons  who  might 
chance  to  be  his  next  of  kin." 

According  to  this  reasoning,  which  is  also  adopted  in  Jenkins  v. 
GowerQ),  and  in  all  the  subsequent  cases  of  a  gift  to  next  of  kin, 
the  leaning  of  the  Court  always  is  to  apply  it  to  the  objects  living 
at  the  time  of  the  death  of  the  testator,  subject  to  open  so  as  to  let 
in  objects  subsequently  born  before  the  period  of  distribution.  I 
think  that  the  same  rule  should  be  observed  in  the  case  of  a  gift  to 
first  cousins.  It  does  not  appear  to  me  necessary,  however,  to 
decide  this  question  now,  for  I  think  that  no  words  of  futurity  are 
here  annexed  to  the  gift  to  first  cousins.  The  gift  is,  "  to  my  first 
cousins  by  my  mother's  side."  Stopping  there,  the  gift  is  a  simple 
gift  to  first  cousins,  which  would  carry  the  property  to  all  the 
cousins  living  at  the  testator's  death,  subject  to  letting  in  those 
afterwards  bom  before  tbe  period  of  distribution.  Then  come  the 
words,  *'  and  the  issue  of  such  of  them  as  may  happen  to  be  dead ;" 
but  those  words  only  refer  to  and  do  not  as  it  seems  to  me  modify 
or  alter  the  class  entitled  under  the  previous  words. 

It  was  then  submitted  to  their  Lordships,  that  as  the  plaintiffs 
had  purchased  the  interests  of  Mrs.  Spilsbury's  issue,  but  not  the 
interests  of  her  personal  representatives,  the  funds  could  not  be 
disposed  of,  unless  it  was  decided  whether  her  share  was  given  over 
by  the  will  to  her  issue. 

Thb  Lord  Justice  Enioht  Bruce  :  [  668  ] 

As  it  becomes  necessary  to  decide  the  point,  our  opinion  is,  that 
in  the  events  which  have  happened  the  share  of  Mrs.  Spilsbury 
belongs  not  to  her  personal  representatives,  but  to  her  issue. 

(1)  2  Coll.  637. 
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INGE    V.    The    BIRMINGHAM,    WOLVEEHAMPTON 
AND  STOUR  VALLEY   RAILWAY   COMPANY. 

(3  D.  M.  &  G.  658—668 ;  S.  C.  ;  2  W.  E.  22 ;  22  L.  T.  0.  S.  109.) 

Specific  performance  of  a  contract  by  a  Railway  Company  to  porcbase  an 
interest  in  land  enforced  at  the  suit  of  the  vendor  as  falling  within  the  pro- 
Tisions  of  the  Statute  of  Frauds,  in  a  case  where  the  contract  arose  out  of  a 
notice  to  treat  given  by  the  Company,  and  where  the  proof  of  the  writing 
was  found  in  documents  which  had  their  oiigiu  in  an  intention  to  carry  out 
the  purchase  under  the  provisions  of  the  Company's  special  Act  and  the 
Ijands  Clauses  Consolidation  Act,  1845. 

This  was  an  appeal  by  the  defendants  from  a  decision  of  Vice- 
Chancellor  Stuart,  on  the  25th  April,  1858,  decreeing  specific 
performance  of  the  contract  to  enforce  which  the  bill  was  filed. 
The  following  statement,  coupled  with  what  appears  in  the  Lord 
Chancbllob*s  judgment,  will  sufficiently  explain  the  facts  of  the 
case. 

The  plaintiff,  Captain  W.  Inge,  was  seised  in  fee-simple,  subject 
to  an  unexpired  term  of  twenty-three  years  from  Lady  Day,  1848, 
of  land  at  Birmingham,  containing  8,552  square  yards,  with  the 
buildings  thereon.  In  September,  1848,  and  after  some 'preliminary 
communication  with  the  plaintiff's  solicitors,  the  Company,  in  pur- 
suance of  the  provisions  of  their  special  Act  and  of  *the  Lands 
Clauses  Consolidation  Act,  1845,  served  the  plaintiff  with  a  notice 
to  treat,  stating  that  they  required  to  purchase  and  take  certain 
portions  of  this  land,  containing  880  square  yards  or  thereabouts, 
together  with  the  buildings  thereon,  specifying  the  portions  required 
by  a  reference  to  numbers  which  designated  pieces  of  ground  of 
which  what  the  Company  required  formed  part  and  a  plan  attached 
to  the  notice  which  showed  distinctly  the  particular  portions 
required.  The  plaintiff's  solicitors  immediately  served  the  Com- 
pany with  a  notice,  dated  the  6th  September,  1848,  by  which  the 
plaintiff  claimed  to  be  seised  in  fee-simple  of  the  pieces  of  ground 
referred  to  in  the  plan  numbered  as  mentioned  in  the  Company's 
notice  to  treat  together  with  the  buildings  thereon,  subject  to  an 
unexpired  term  therein,  and  which  term  and  the  rent  payable  in 
respect  thereof  were  set  forth  in  a  schedule  annexed  to  the  notice:  this 
schedule  referring  to  the  numbers  gave  the  following  particulars, — 
"Present  lessee,  Thomas  Phillips.  Bent  reserved  under  lease, 
82Z.  18«.  Unexpired  term  at  Lady  Day,  1848,  23  years : "  and  the 
plaintiff,  by  the  notice,  claimed  1,500Z.  for  the  purchase  of  his 
interest  in  the  said  pieces  of  land,  and  for  compensation  for  damage, 
namely,  1,850Z.  for  the  purchase  and  1502.  for  compensation.    In 
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December,  1848,  the  Company  took  possession  of  the  land,  and  not  Ingb 
having  come  to  any  agreement  as  to  the  price,  the  plaintifif  served  thb  bir- 
them  with  notice  to  summon  a  jury  to  assess  the  amount  of  com-  "wolvkb^' 
pensation.  Early  in  January,  1849,  communications  took  place  hampton 
I>etween  the  Company's  surveyor  and  the  plaintiff's  solicitors,  Valley 
relative  to  the  quantity  of  land  included  in  the  lease,  and  also  (as  ^^^^^*  ^* 
the  plaintiff  alleged,  but  this  was  denied  by  the  defendants),  as  to 
the  amount  of  rent  reserved.  The  defendants  not  having  summoned 
a  jury  in  pursuance  of  the  notice  so  to  do,  the  plaintiff,  on  the  16th 
January,  1849,  commenced  an  action  against  them  for  the  1,500/. 
*0n  the  3rd  February,  1849,  the  Company's  solicitor  wrote  to  the  [  •660  ] 
plaintiff's  solicitors  as  follows;  "In  this  case  the  Company  will  pay 
the  1,500/.  claimed  for  the  purchase  of  Captain  Inge's  interest." 
An  abstract  of  the  plaintiff's  title  was  soon  afterwards  sent  to  the 
Company's  solicitor;  and  communications  thereupon  took  place 
between  him  and  the  solicitors  of  the  plaintiff.  It  having  been 
arranged  that  a  memorandum  of  the  agreement  to  purchase  should 
be  endorsed  on  the  plaintiff 's  notice  of  claim,  the  plaintiff's  solicitors 
sent  the  notice  with  an  endorsement  to  the  Company's  solicitor  to 
have  the  seal  of  the  Company  affixed  to  it,  accompanied  by  a  letter, 
dated  the  7th  March,  1849,  in  which,  referring  to  the  ground-rent 
as  being  82/.  ISs,  per  annum,  they  stated  that  it  must  be  appor- 
tioned, and  that  the  amount  on  the  830  square  yards  taken  by  the 
Company  was  S/.  Os.  Bd.  to  which  the  Company  would  be  entitled. 
Upon  receiving  this  communication,  the  solicitor  of  the  Company 
wrote  a  letter  in  answer,  stating  that  the  Company  were  entitled  to 
the  whole  ground-rent  specified  in  the  schedule  to  the  plaintiff's 
claim,  and  that  they  could  not  consent  to  any  diminution.  In 
July,  1849,  the  plaintiff  proceeded  with  his  action,  and  filed  a 
declaration.  The  defendants  demurred,  on  the  ground  that  the 
plaintiff  had  not  in  the  notice  to  summon  a  jury  stated  the  par- 
ticulars required  by  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1846.  On  the  30th  April,  1850,  the  plaintiff,  who  had 
previously  discontinued  his  action,  instituted  the  present  suit, 
charging  by  his  bill  that  the  defendants'  notice  to  treat  and  the 
service  thereof  on  the  plaintiff,  constituted  a  contract  of  purchase 
and  sale  between  the  defendants  and  the  plaintiff  at  a  price  to  be 
afterwards  determined  either  by  agreement  or  according  to  the 
provisions  of  the  Lands  Clauses  Consolidation  Act ;  and  that  the 
price  was  afterwards  agreed  upon  as  above  stated.  The  *bill  prayed,  [  *66]  ] 
that  the  defendants  might  be  decreed  specifically  to  perform  the 
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agreement,  and  to  pay  to  the  plaintiff  1,8.50/.  for  the  purchase  of 
the  lands  and  premises  comprised  in  the  notice  to  treat,  and  150{. 
for  compensation,  with  interest  on  both  smns  from  the  8rd  February, 
1849.  The  defendants  by  their  answer  refused  to  purchase  the 
premises  with  a  right  only  to .  an  apportioned  part  of  the  grouod- 
rent,  alleging  they  had  never  agreed  or  intended  to  agree  to  do  so; 
that  on  the  8rd  February,  1849,  they  did  not  know  that  the  lands 
in  question  formed  part  of  a  larger  portion  of  land  comprised  in 
one  lease,  or  that  the  rent  reserved  by  that  lease  was  only  821.  13<. 
per  annum  ;  and  that,  if  the  plaintiff  did  not  intend  to  sell  the 
whole  ground  rent,  they  were  misled  by  his  notice  of  claim. 

The  case  came  on  before  Vice-Chancellor  Stuart  in  April,  1853, 
when  his  Honour  made  a  decree  in  favour  of  the  plaintiff,  as 
prayed  by  the  bill.     The  Company  now  appealed  from  that  decision. 


Mr.  Malins  and  Mr.  SpooneVj  for  the  plaintiff,  supported  the 
decree  of  the  Vice-Ghancbllor. 

They  relied  on  Hawkes  v.  The  Eastern  Counties  Railway  Com- 
pany (i),  and  referred  to  the  hundred  and  nineteenth  section  of  the 
Lands  Glauses  Consolidation  Act,  1845,  and  to  BnmeU  v.  Broum  (2). 


The    Solicitor 'General,  Mr.   Bacon^  and    Mr.  Speed,  for  the 
appellants,  the  Railway  Company  : 

f  662  ]  *    *    The  Court  ought  not,  under  the  circumstances,  to  interfere 

to  decree  specific  performance,  but  ought  to  leave  the  plaintiff  to 
his  legal  remedies.  We  submit  there  was  no  contract  within  the 
Statute  of  Frauds,  but  even  if  there  was,  we  say  it  is  too  uncertain 
for  a  court  of  equity  to  enforce.  The  whole  transaction  proceeded 
on  a  misunderstanding,  the  Company  supposing  that  they  were 
purchasing  a  property  leased  at  the  entire  rent,  and  the  plaintiff 
referring  their  offer  to  the  apportioned  rent.  [They  cited  Harriett 
V.  Yeilding{s),  The  Marquis  Townshend  v.  Stangroom{4),  Higginson 
V.  Clotces{fi)f  Helsham  v.  Langley  (6),  Malins  v.  Freeman  {1)y  Manser 
v.  Back  (s),  Adams  v.  The  London  and  BlackuaU  Railicay  Company  {9)^ 
IVebb  V.  The  Direct  London  and  Portsmouth  Railway  Company {\0)J\ 


(1)  1  D.  M.  &  G.  737,  subsequently 
affirmed,  5  H.  L.  0.  331. 

(2)  21  E.  B.  136  (1  J.  &  W.  168). 

(3)  9  B.  B.  98  (2  Sch.  &  Lef.  549). 

(4)  5  R  B.  312  (6  Ves.  328). 

(5)  13  B.  B.  112  (15  Ves.  616). 


(6)  57  B.  B.  297  (1  Y.  &  C.  C.  C. 
175). 

(7)  44  B.B.  178  (2  Keen,  25). 

(8)  77  B.  R  187  (6  Hare,  443), 

(9)  86  B.  B.  37  (2  Mac.  ft  G.  118). 

(10)  91  R  B.  151  (1  D.  M.  ft  G.  621  y 
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Mr.  Malins,  in  reply,  [cited  Ogilvie  v.  Foljambe  {\),  Statu  v.        I*c« 

The  Commercial  Raihvay  Company  (2)]  :  Tbb'bib- 

MnaiLAJf, 
The  case  of  Adams   v.    The   London   and   BlackwaU   BaiUay      wolts»> 

Company  (i),  is  entirely  distinguishable  from  the  present.  aitdstocb 

Vallkt 
Bailwat  Co. 


[6«3] 


Thb  Lobd  Ghancellob: 

In  this  ease  I  am  clearly  of  opinion  that  the  judgment  of  the 
Vice-Chaxcellob  is  right,  subject  only  to  providing  that  the 
inquiry  as  to  title  shall  be,  whether  a  good  title  can  be  made 
subject  to  the  lease,  and  not,  as  it  now  stands,  whether  a  good 
title  can  be  made  simply. 

More  than  once  in  the  course  of  the  argument  I  expressed  my 
opinion  that  questions  were  raised  which  were  inapplicable  to  the 
case  actually  before  me ;  I  allude  to  questions  with  regard  to  how 
far  this  Court  will  or  will  not  interfere  to  compel  parties,  who  have 
entered  into  incipient  contracts  (so  to  call  them)  for  the  purchase 
of  land  under  the  provisions  of  Acts  of  Parliament  similar  to  that 
now  before  me,  to  complete  those  contracts.  This  case  has,  I 
conceive,  no  reference  to  questions  of  that  sort;  for  what  the 
plaintiff  says  is  *that  he  is  entitled  to  a  specific  performance  of  a  [  *M4  J 
written  agreement  entered  into  by  the  defendants  for  the  purchase 
from  him  of  his  interest  in  certain  pieces  of  land  at  a  certain  price ; 
and  if  that  be  so,  it  is  immaterial  whether  the  circumstances  which 
led  to  the  defendants*  entering  into  such  a  contract  arose  out  of  the 
Act  of  Parliament,  or  were  collateral  to  and  independent  of  it.  If, 
from  any  cause  whatever,  the  defendants  have  bound  themselves 
by  a  contract  falling  within  the  provisions  of  the  Statute  of  Frauds 
to  purchase  an  interest  now  vested  in  the  plaintiff  at  a  given  ascer- 
tained sum,  they  must  complete  it;  and  the  circumstance,  that 
the  writing  is  to  be  found  in  part  in  some  documents  which  were 
originally  intended  to  be  ancillary  to  another  mode  of  enforcing 
the  contract,  namely,  under  the  provisions  of  an  Act  of  Parliament, 
seems  to  me  to  be  wholly  unimportant. 

The  contract  which  is  here  sought  to  be  enforced  is  a  written 
contract,  signed  by  the  solicitor  of  the  Company  under  circum- 
stances in  which  it  is  admitted  that  the  solicitor  lK)und  them ;  it  is 
to  be  found  in  the  letter  of  the  3rd  February,  1849.  (His  Lordship 
here  read  the  letter.)  I  confess  I  had  at  first  some  doubt  whether 
the  subject-matter  of  the  contract  was  here  so  ascertained  as  to 

(1)  17  R.  B.  13  (3  Mer.  33).  (3)  8(5  R.  E.  37  (2  Mac.  &  O.  118). 

(2)  48  R.  R.  32  (4  My.  &  Cr.  122). 
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enable  the  Court  to  decree  a  specific  performance,  but  farther 
consideration  has  entirely  removed  all  doubt  from  my  mind  on  that 
subject.  The  Company  were  authorized  to  purchase  whatever  land 
might  be  necessary  for  the  purpose  of  their  railway  within  certain 
limits  which  included  the  premises  in  question,  and  they  were  not 
entitled  to  purchase  anything  else.  They  then,  wanting  the  larger 
portion  of  the  premises  designated  by  the  numbers  mentioned  in 
the  notice  to  treat,  after  some  communication  with  the  plain tifif's 
solicitors  on  the  subject,  send  that  notice,  as  *required  by  the  Act 
of  Parliament,  pointing  out  distinctly  what  it  was  that  they  wanted, 
and  calling  upon  the  plaintiff  to  state  what  the  nature  of  his  claim 
was.  The  nature  of  the  plaintiff's  claim  was  this :  he  was  seised 
in  fee  of  a  large  tract  of  land  in  that  part  of  Birmingham,  subject 
to  a  lease  for  ninety-nine  years,  which  had  been  granted  in  1772, 
and  of  which  at  the  time  when  this  negotiation  took  place,  there 
were  twenty-three  years  unexpired ;  and  the  whole  had  been  then 
granted  on  building  leases  at  a  rent  of  82/.  13«. 

The  plaintiff  having  been  informed  by  the  notice,  what  the  Com- 
pany wanted,  sends  in,  as  required  by  the  Act  of  Parliament,  a 
statement  of  his  claim.  (His  Lordship  here  read  the  claim  to  the 
effect  above  mentioned.)  There  may  possibly  be  some  little 
ambiguity  of  expression  in  the  wording  of  the  document,  but  the 
parties  could  have  no  doubt  as  to  its  meaning,  and  there  is  no 
absolute  inaccuracy.  Coupling  the  notice  with  the  schedule,  it  was 
a  distinct  statement,  on  the  part  of  the  plaintiff,  to  the  Company, 
that  he  claimed  an  absolute  fee-simple  in  that  part  of  certain 
portions  of  land  specifically  mentioned  in  the  notice  to  treat,  which 
had  been  pointed  out  as  required  by  the  Company,  and  it  was 
distinct  notice  also  that  his  fee-simple  interest  was  a  fee-simple 
interest  subject  to  a  lease  existing  in  a  gentleman  of  the  name  of 
Phillips,  of  which  twenty-three  years  were  unexpired  :  it  was  also, 
I  conceive,  positive  notice  that  that  82i.  13«.  was  a  rent  reserved 
for  more  property  than  that  which  was  claimed  by  the  Railway 
Company.  It  may  not  have  been  clear  how  much  was  included  in 
the  lease,  but  that  something  more  was  included  than  the  property 
which  the  Railway  Company  were  wanting  to  take  was  an  absolute 
certainty.  The  interest  claimed  by  the  plaintiff  was  a  reversionary 
interest,  the  purchase  of  which  would  not  therefore  enable  *the 
Company  to  get  possession  of  the  land ;  they  would  want  to  get 
the  interest  for  the  unexpired  term  of  twenty-three  years,  and  for 
that  purpose  would  have  to  negotiate  with  the  tenants.    It  appears 
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that  they  took  this  course ;  apd  that,  while  negotiating  with  the        Iiros 

plaintiff,  they  also  negotiated  with  the  parties  in  possession  of  the      trb'bib* 

land,  and  got  from  them  abstracts  of  their  titles,  which  abstracts     JJi^oHAn. 

showed  that  these  titles  were  carved  oat  of  a  lease  held  for  a  term      hajiptox 

of  ninety-nine  years,  commencing  in  1772,  and  which  would  there-       Vallst 

fore  expire  at  Lady  Day,  1871,  or,  adopting  the  language  of  the  ^"•^^»<^« 

plaintiff's  claim,  at  the  end  of  twenty-three  years  from  Lady  Day, 

1848,  at  a  rent  of  827.  ISs.     It  is  impossible  to  pretend  that  there 

is  any  doubt  that  the  Company  must  have  known  that  that  was  the 

same  interest,  although  the  lease  granted  in  1772  was  not  granted 

to  a  tenant  of  the  name  of  Phillips,  the  party  named  in  the  plaintiff's 

claim  :  the  circumstance,  that  after  the  lapse  of  seventy-five  years 

the  owner  of  the  lease  should  not  be  a  person  of  the  same  name  to 

whom  it  was  originally  granted,  would  excite  no  doubt  whatever, 

where  the  land  was  the  same,  granted  at  the  same  rent,  and  the 

lease  to  expire  at  the  same  time.    The  Company  had  therefore 

distinct  notice  that  the  plaintiff's  interest  was  an  interest  subject 

to  a  ninety-nine  years'  lease  which  commenced  in  1772,  that  is,  a 

lease  which  would  expire  in  twenty-three  years  or  thereabouts,  from 

the  time  of  entering  into  the  contract. 

The  Company  having  settled  with  the  tenants,  took  possession  of 
the  land.  This,  I  conceive  (though  it  is  a  course  I  believe  often 
pursued),  was  contrary  to  the  provisions  of  the  Act,  for  they  had 
no  business  to  take  possession  until  they  had  settled  with  every- 
body. The  plaintiff,  then,  finding  that  they  were  not  proceeding  to 
♦settle  with  him,  gave  a  notice  to  summon  a  jury  to  fix  the  value  [•667] 
of  his  land.  Upon  that  notice  nothing  was  done ;  and  after  the 
time  mentioned  in  the  notice  had  expired  an  action  was  brought. 
The  next  step  was,  putting  all  parol  evidence  entirely  out  of  the 
question,  that,  on  the  8rd  February,  1849,  the  Company,  through 
their  agent  Mr.  Carter,  wrote  to  the  plaintiff  or  his  solicitors  the 
letter  to  which  I  have  already  alluded.  It  appears  to  me  that  that 
letter  was  a  distinct  contract  in  writing  that  they  would  purchase 
for  1,500Z.  the  plaintiff's  reversionary  interest  in  the  pieces  of 
land  in  question  ;  and,  recollecting  that  at  this  time  the  Company 
had  settled  with  the  tenants,  it  was  wholly  immaterial  to  them 
what  the  rent  was.  It  was  not  a  rent-charge  they  were  purchasing; 
all  tliey  wanted  was  possession  of  the  land,  and  to  obtain  this  they 
had  to  get  in  the  interest  of  lessor  and  lessee.  It  is  thus  per- 
fectly clear  that  what  they  became  bound  to  do  was  to  pay  the 
1,500/.,  and  to  get  a  conveyance  from  the  plaintiff  of  the  reversion 
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of  the  land.  Under  these  circamstances  the  abstract  of  title  is 
delivered,  and  it  is  proposed,  very  reasonably,  by  the  plaintiff,  in 
order  to  save  the  necessity  of  going  before  a  jury  or  a  justice, 
that  the  rent  shall  be  apportioned.  In  answer  to  this,  the  Company 
make  a  claim  to  the  whole  of  the  rent.  In  no  view  of  the  case, 
however,  can  they  possibly  be  entitled  to  any  rent.  These  Com- 
panies can  only  purchase  that  which  the  Railway  Acts  authorize 
them  to  purchase,  namely,  that  which  is  necessary  for  the  construc- 
tion of  the  railway:  the  defendants,  therefore,  could  never  have 
imagined  that  they  were  entering  into  a  contract  for  the  purchase 
of  a  ground-rent,  which  is  only  a  matter  of  speculation.  It  thus 
appears  to  me,  even  independently  of  the  distinct  notice  that  there 
was  of  what  it  was  in  respect  of  which  the  whole  rent  of  82Z.  13«. 
was  payable,  that  all  that  the  Company  are  ^entitled  to  is  the 
plain tifif's  reversionary  interest  in  the  land,  the  possession  of  which 
they  acquired  under  the  tenants.  This  is  what  the  decree  appealed 
from  has  given  them,  with  the  proviso  of  the  plaintiff  being  able  to 
make  a  good  title.  This  proviso  ought  to  be,  if  he  can  make  a 
good  title  subject  to  the  lease  :  it  may  not,  however,  be  necessary 
to  add  that,  if  it  is  perfectly  understood  by  the  parties  that  no 
objection  is  to  be  taken  to  the  plaintiff's  title  on  the  ground  of  his 
not  being  able  to  give  possession. 

Appeal  dismissed  with  costs. 
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C00K80N  V.  BINGHAM. 

(3  D.  M.  &  G.  668—676;    S.  0.  23  L.  J.  Ch.  127;    17  Jur.  1039;    2 
W.  R.  45 ;  22  L.  T.  0.  S.  180.) 

A  testator,  by  his  will,  gave  "  my  landed  estates  in  W.,  of  whatever 
description,  with  their  appurtenances,  and  all  allotments  of  common  uow 
inclosed  or  hereafter  to  he  granted  to  my  daughters,  J.,  M.,  and  S.,  to  be 
jointly  and  equally  enjoyed  or  divided  in  the  case  of  the  marriage  of  any  of 
them  ;  and  they  or  the  survivor,  in  case  of  death,  are  by  this  my  will  fully 
authorized  to  dispose  of  the  same  hy  will  or  assignment,  as  they  shall  think 
proper,  giving  preference  to  those  of  my  name  and  relations,  according  to 
behaviour ;  "  and  he  gave  them  also  all  his  pei*sonal  property,  "to  be  by 
them  equally  divided  and  shai'ed  among  them,"  and  he  recommended 
them  to  live  together.  The  three  daughters  died  unmarried.  M.  and  J. 
survived  S.  and  executed  wills  respectively  devising  all  their  real  estate 
to  each  other  for  life,  but  with  different  remainders  over.  J.  sur- 
vived M.  After  the  death  of  J.,  the  plaintiffs  claimed  a  moiety  of  the 
i*eal  estates  under  the  will  of  M.  The  defendant  claimed  the  entirety 
under  the  will  of  J. :  Held,  that,  though  the  power  of  disposition  by 
deed  might  have  been  exercised  by  J.,  M.  and  S.,  or  by  J.  and  M.,  in  their 
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lifetime,  yet  tliat  J.,  as  the  sfurvivor,  had  alone  the  power  of  dispoeiiig  of  Cookhok 
the  estates  by  will,  and  that  the  defendant,  as  her  devisee,  was  entitled  to  *• 

theentipoty.  Bwoham. 
SembUy  that  the  will  of  the  testator  created  a  joint  tenancy  in  fee. 

William  Bownas  by  bis  will,  bearing  date  the  2nd  August,  1821, 
gave  and  devised  '^  my  landed  estates  in  the  county  of  Westmore- 
land, of  whatever  description,  with  their  appurtenances,  and  all 
allotments  of  common,  now  inclosed,  or  hereafter  to  be  granted  and 
inclosed,  to  my  dear  daughters  Jane,  Mary  Ann,  and  Sarah,  to  be 
jointly  and  equally  enjoyed  or  *divided  in  the  case  of  the  marriage  t  *^9  ] 
of  any  of  them  ;  and  they  or  the  survivor,  in  case  of  death,  are  by 
this  my  will  fully  authorized  to  dispose  of  the  same  by  will  or 
assignment,  as  they  shall  think  proper,  giving  preference  to  those 
of  my  name  and  relations  according  to  behaviour.  I  also  give  and 
bequeath  to  my  three  daughters  above  mentioned,  all  my  personal 
estate  in  money,  funds,  debts,  or  otherwise,  to  be  by  them  equally 
divided  and  shared  among  them  first  subject  to  the  legacies  and 
expenses  mentioned  in  this  my  last  will ;  also  all  plate,  jewels,  and 
furniture,  in  all  my  houses  at  the  time  of  my  decease,  to  be  shared 
like  my  personal  estate  (except  such  as  are  particularly  given  in  my 
list  of  legacies  on  the  other  side  of  this  sheet) ;  also  to  my  said 
three  daughters  all  my  books,  pictures,  and  prints,  music,  and 
musical  instruments.  Also  the  house  in  Allsop's  Buildings,  the 
lease  of  which  I  purchased  lately  of  Colonel  O'Hara;  also  the  mort- 
gage on  the  Diamond  Estate,  in  the  Islanc  of  Grenada,  for  4,000/. 
granted  by  Colonel  Harwood.  And  I  also  by  this  my  last  will  and 
testament  appoint  my  three  daughters  above  mentioned  Jane, 
Mary  Ann,  and  Sarah,  my  executors  to  this  my  will,  and  also 
residuary  legatees,  to  give  mourning  according  to  their  discretion, 
all  of  them  being  of  mature  age  to  act ;  and  I  scarcely  need  to 
recommend  them  to  remain  together  as  long  as  they  can,  and  to 
love  and  respect  each  other  according  to  the  principles  in  which 
they  have  been  inculcated  (i),  keeping  in  mind  if  I  had  been 
less  liberal  in  their  education,  I  should  have  left  more  property 
behind  me." 

W.  Bownas  died  in  January,  1823,  leaving  his  three  daughters 
his  coheiresses,  him  surviving.  Upon  his  death  his  three  daughters 
proved  his  will  and  entered  into  possession  of  his  freehold,  copy- 
hold, and  leasehold  estates,  and  continued  in  such  possession  until 
the  death  ♦of  Sarah,  during  which  period  the  rents  of  the  estates       [  '670  ] 

(1)  Sic. 
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€k>0K80H      vrere  by  their  direction  paid  to  their  joint  acconnt,  with  Messrs. 

BiHo^HAM.     Drummond  their  bankers. 

In  1828  Sarah  died,  and  by  an  unattested  instrument  without 
date,  she  purported  to  devise  and  bequeath  to  her  sisters  Jane  and 
Mary  Ann  her  share  of  all  the  real  and  personal  estates  devised  and 
bequeathed  by  W.  Bownas.  The  surviving  sisters,  Jane  and  Mary 
Ann,  proved  her  will,  and  took  possession  of  the  whole  of  the  free- 
hold, copyhold,  and  leasehold  estates,  devised  by  the  will  of 
W.  Bownas,  and  continued  in  such  |X)ssession  up  to  the  death  of 
Mary  Ann,  during  which  period  the  rents  were  paid  into  their 
joint  account  with  Messrs.  Drummond. 

On  the  17th  March,  1851,  Mary  Ann  Bownas,  and  Jane  Bownas, 
each  executed  a  will,  whereby  after  directing  the  payment  of  certain 
legacies,  they  respectively  devised  and  bequeathed  the  whole  of 
their  real  and  personal  estate  upon  trust  for  each  other  for  their 
respective  lives.  By  the  will  of  Mary  Ann  the  plaintiffs  were  to 
take  her  real  and  personal  estate  in  remainder  after  the  death  of 
Jane  ;  and  by  the  will  of  Jane  the  defendant,  P.  Bingham,  took  a 
vested  interest  in  her  real  and  personal  estate  in  remainder  after 
the  death  of  Mary  Ann  Bownas. 

Mary  Ann  Bownas  died  in  November,  1851,  without  ever  having 
been  married,  leaving  Jane  Bownas  her  heiress-at-law.  On  her 
death  Jane  Bownas  entered  into  possession  of  the  whole  of  the 
freehold,  copyhold,  and  leasehold  estates  which  were  devised  and 
bequeathed  by  W.  Bownas,  and  continued  in  such  enjoyment  until 
her  death,  in  June,  1852,  whereupon  the  defendant,  P.  Bingham,  as 

L  *<>7i  ]       her  devisee,  entered  into  possession  of  *the  whole  of  such  freehold, 
copyhold,  and  leasehold  estates. 

The  plaintiffs,  by  their  bill,  submitted  that,  according  to  the  true 
construction  of  the  will  of  W.  Bownas,  his  three  daughters,  Jane, 
Mary  Ann,  and  Sarah,  became  entitled  to  his  freehold,  copyhold, 
and  leasehold  estates,  as  joint  tenants  for  life,  with  a  power  of 
partition  in  case  of  marriage,  and  with  a  general  power  of  appoint- 
ment ;  and  that,  in  the  events  which  had  happened,  one  moiety  of 
the  said  estates  was  well  devised  by  the  will  of  Mary  Ann  Bownas. 
When  the  cause  came  on  to  be  heard  before  the  Master  of  the 
Rolls,  his  Honour  was  of  opinion  that,  according  to  the  true  con- 
struction of  the  will  of  W.  Bownas,  his  three  daughters,  Jane, 
Mary  Ann,  and  Sarah,  took  Ihe  estates  thereby  devised  as  joint 
tenants  in  fee,  and  that  the  same,  having  survived  to  Jane,  passed 
under  her  will  to  the  defendant,  P.  Bingham. 
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The  plaintiffs  now  appealed  to  the  Lord  Chancellor.  Cookbov 

.r. 

Mr.  R.  Palmer,  Mr.  John  liudall,  and  Mr.  Hetheringfon,  in 
support  of  the  appeal.    *    *    * 

The  Solicitor-General,  Mr.  Roupell,  and  Mr.  Grove  in  support        [  678  ] 
of  the  decision  of  the  Mastbr  of  thb  Rolls  : 

*     *     Undoubtedly  the  most  natural  construction  is,  that  the 
testator  intended  to  confer  a  power  *which  might  be  exercised  by       [  'STI  ] 
deed  by  all  three  collectively,  and  then  by  two;  but,   that  the 
survivor  alone  should  have  a  power  to  dispose  of  the  estates  by  will. 

Mr.  R.  Palmer,  in  reply. 

Thb  Lobd  Chancellor: 

I  do  not  know  of  any  more  unsatisfactory  duty  for  a  Judge  than 
that  of  being  called  upon  to  put  a  construction  on  an  instrument 
with  respect  to  which,  it  may  be  presumed,  the  framer  of  the 
instrument  had  himself  no  very  definite  notion.  It  is  a  duty,  how- 
ever, of  necessity,  imposed  on  the  Judges  of  this  Court,  who,  as 
Lord  Mansfibld  has  observed,  must  sometimes  feel  that  they  are 
the  only  authorized  interpreters  of  nonsense. 

From  the  best  attention  I  can  give  to  this  case,  it  appears  to  me 
that  the  construction  put  upon  it  by  the  Master  of  the  Bolls  is  in 
all  probability  the  right  one.  When  I  say  in  all  probability  the 
right  one,  I  am  not  at  all  clear  whether  the  three  daughters  took 
joint  interests  in  the  fee,  or  for  life,  with  a  power  of  disposition 
only  in  the  survivor;  but  I  am  satisfied  that,  putting  marriage 
out  of  the  question,  the  testator  meant  that  no  one  of  his  three 
daughters,  except  the  survivor,  should  have  a  power  of  disposition 
of  the  property  by  will.  In  the  first  place,  he  begins,  "My 
landed  estates  in  the  county  of  Westmoreland,  of  whatever  descrip- 
tion." Now,  that,  I  think,  prima  facie,  means  the  fee  simple  of 
these  estates.  It  occurred  in  the  course  of  the  discussion  that  a 
little  doubt  was  thrown  upon  this  construction  by  the  following 
words,  "with  their  appurtenances  and  all  allotments  of  common*' 
— as  if  the  testator  did  not  consider  that  as  part  of  his  landed 
estates.  This  observation  is,  perhaps,  a  mere  refinement  *upon  the  [  •CTS  ] 
testator*s  language.  Practically,  in  a  will  of  this  sort  no  satisfactory 
argument  can  be  derived  from  the  fact,  that  tautologous  or  super- 
fluous words  are  used  with  a  view  of  including  that  which  the  law 
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Ck>oK80N      woald  have  incladed.    I  see  nothing,  however,  in  this  will  leading 
3I1IORAM.     ^  ^®  conclasion  that  the  words  ''  my  landed  estates/'  mean  any- 
thing less  than  the  fee  simple  of  those  estates.    How  then  are  they 
to  be  enjoyed  ?    (His  Lordship  here  read  the  devise.) 

As  to  the  claase  directing  his  daughters  to  give  ''  preference  to 
those  of  my  name/'  &c.,  it  is  plain  that  that  clause  is  merely 
directory  or  precatory,  and  not  meant  to  impose  any  positive  trust. 
The  estates  being  devised  by  the  testator  to  his  three  daughters  to 
be  jointly  and  equally  enjoyed,  coupled  with  the  recommendation 
to  respect  each  other,  and  to  live  together,  clearly  shows  that  he 
meant  those  estates  to  be  a  common  fund  for  the  maintenance  of 
the  three  so  long  as  they  lived  and  continued  unmarried.  That 
being  so,  the  question  is,  whether  the  testator  contemplated  that 
each  of  the  three  should  have  the  power  of  disposing  by  will  of  an 
interest  to  take  effect  after  the  death  of  the  survivor,  or  did  he  mean 
that  the  survivor  only  should  have  the  power  of  disposing  by  will. 
In  my  opinion,  the  latter  was  what  he  contemplated,  and  in  truth 
the  expression,  **  they  or  the  survivor  in  case  of  death  are  by  this 
my  will  fully  authorized  to  dispose  of  the  same,"  would  be  inapplic- 
able to  the  case  of  a  power  to  dispose  of  a  reversionary  interest 
expectant  after  the  expiration  of  one  or  two  previous  life  interests ; 
nor  can  I  think  that  the  testator  contemplated  anything  so  refined 
as  that.  The  authority  ''  to  dispose  of  the  same  by  will  or  assign- 
ment," 4&C.,  must,  I  think,  be  interpreted  as  the  Solicitor-General 
suggests,  that  the  testator  meant  by  the  word  "  assignment "  to  give 
an  absolute  power  of  disposition,  to  be  exercised  by  deed  by  the 
[  *B16  ]  three,  *or  the  two  surviving,  but  that  the  power  by  will  was  limited 
only  to  the  survivor. 

It  was  argued  that  a  tenancy  in  common  must  have  been 
intended,  because,  in  the  event  of  the  marriage  of  one  or  more  of 
his  daughters,  the  testator  has  directed  that  the  property  should 
be  ''divided;"  but  whether  he  meant  it  was  to  be  divided  in  the 
sense  of  its  becoming  an  interest  in  common,  as  contra-distinguished 
from  a  joint  tenancy  with  the  possibility  of  there  being  a  partition 
qtuxid  a  share  taken  out  on  marriage,  it  is  not  necessary  to  speculate 
upon,  because  in  point  of  fact  there  was  no  marriage. 

Upon  the  whole  I  am  inclined  to  think  that  the  Master  of  thb 
Bolls  is  right  in  saying  that  the  three  daughters  took  a  joint  interest 
in  fee.  If  they  did  not  take  a  joint  interest  in  fee,  then  there  was 
no  power  of  disposition  of  the  fee  by  will,  except  in  the  survivor,  so 
that  substantially  the  declaration  of  the  Master  of  the  Bolls  is 
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correct :  therefore  I  think  the  appeal  mast  be  dismissed,  and  if  the  Cooksok 
honse  in  Allsopp's  Terrace  (i)  be  insufficient  to  pay  the  costs  of  bihohav. 
the  appeal^  the  appellants  must  make  good  the  deficiency. 

The  Lords  Justices  concurred. 


KIDGWAY  V.  WHARTON.  im. 

(3  D.  M.  4  G.  677-697.)  ^''%|?' "' 

[ AflBnned  on  appeal  by  the  House  of  Lords,  as  reported  in  6  H.  L.  C.  238—809.]  ^  ^^• 

Jan.  11. 


CROSSE    V.    The    GENERAL    REVERSIONARY    and       i85s. 
INVESTMENT  COMPANY.  %!%!^' 

(3  D.  M.  ft  G.  698—722  ;  8.  C.  2  Eq.  B.  579  ;  22  L.  T.  O.  S.  229.) 

[The  bill  in  this  case  was  framed  upon  the  erroneous  supposition  that  an 
incumbrancer  had  waived  his  priority  under  special  circumstances  which  deprive 
the  caae  of  any  general  application. — O.  A.  S.] 


In  be  The  CLERKS  of  RECORDS  and  WRITS.  i85*. 

(3  D.  M.  &  G.  723—726  ;  8.  C.  23  L.  J.  Gh.  1002 ;  18  Jur.  499.)  JohAS. 

[The  ambiguity  in  16  &  17  Yici  c.  78,  s.  2,  which  raised  a  doubt  whether 
CommissiQners  appointed  under  that  Act  to  administer  oaths  were  competent  to 
act  elsewhere  than  at  their  respective  places  of  business,  has  now  been  removed 
by  the  repeal  of  the  Act  by  the  Commissioner  for  Oaths  Act,  1889. — 0.  A.  S.] 


WHITBREAD  v.   SMITH.  ^^^ 

(3  D.  M.  &  G.  727—742 ;  8.  C.  23  L.  J.  Ch.  611 ;  18  Jur.  475 ;  2  W.  K.  177  ;  Jan.  17. 

2  Eq.  B.  377  ;  23  L.  T.  O.  S.  2.)  Feb^h 

Beal  estate  was  settled  on  A.  for  life,  remainder  to  his  wife  for  life,  Lord 

remainder  to  the  heirs  of  the  body  of  the  wife,  remainder  to  the  right  heirs  Cbakwobth, 
of  A. ;  A.  and  his  wife  barred  the  wife's  estate  tail ;  and  by  that  and  other  ^*^* 

deeds  it  was  settled  to  such  uses  as  A.  should  appoint;  A.  appointed,  by  a  ^^'^^ 
deed  of  July,  1817,  to  such  uses  as  he  and  his  wife  should  jointly  appoint  xurner, 
and  in  default  to  himself  for  life,  remainder  to  his  wife  for  life,  remainder  LJJ. 

to  his  son  in  fee.    A.  and  his  wife  made  several  mortgages,  all  except  one         [  727  ] 
limiting  the  equity  of  redemption  upon  or  consistently  with  the  uses  of  the 
deed  of  1817.    In  1832  they  made,  under  the  power  in  the  deed  of  1817, 
another  mortgage,  which  limited  the  equity  of  redemption  to  A.  and  his 
wile,  '*  their  heirs  or  assigns,  or  to  such  other  persons,  &c.  as  they  should 

(1)  It  was  arranged   between    the      Buildings  should  be  sold  for  the  pur- 
parties    that   the    house   in  Allsop's      pose  of  defraying  the  costs  of  the  suit. 
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Whitbrbad  direct ;  '*  and  by  a  deed  of  even  date  certain  terms  were  nssigfned  to  attend 

*»  the  inheritance  according  to  tlie  uses  of  the  mortgage  deed  of  even  date. 

Smith.  rj^^  ^^f^  jiaving  died,  the  husband  claiming  to  be  seised  in  fee  sold.    On  a 

bill  filed  against  the  purchaser  by  parties  claiming  under  the  son  to  redeem: 
Held,  that  the  proviso  for  redemption  in  the  deed  of  1832  was  not  intended 
to  vary  the  limitation  of  the  equity  of  redemption,  and  did  not  defeat  the 
limitation  of  the  fee  in  the  deed  of  1817. 

A.  and  his  wife,  by  deed,  limited  the  estate  to  such  uses  as  A.  alone 
should  by  deed  or  will  api>oiut :  on  the  next  day,  A.  by  deed  poll  appointed 
to  such  uses,  &o.  as  he  and  his  wife  should  jointly  appoint,  with  remainder 
in  default  of  appointment  to  the  son  in  fee ;  and  on  the  day  after  by  a  deed 
A.  and  his  wife  appointed  the  estate  by  way  of  mortgage :  after  this  last 
deed  had  been  engrossed,  it  was  considerably  altered  and  interlined,  the 
wife  not  having  been  originally  made  a  party  to  it :  Held,  under  the  cir- 
cumstances, that  the  thi*ee  deeds  must  be  presumed  to  have  formed  butoae 
transaction.  ^ 

A  tenant  for  life  with  an  absolute,  power  of  appointment,  is  bound  to 
keep  down  the  interest  on  charges  created  by  himself. 

This  was  an  appeal  by  the  plaintiffs  from  the  decision  of  the 
Vice-chancellor  Kindbrslet,  made  on  the  hearing  of  the  cause  on 
the  11th  June,  1853. 

The  plaintiffs  in  this  case  claimed  as  purchasers  under  a  deed 
dated  the  13th  April,  1850,  from  W.  Rees  the  son  of  W.  Rees, 
who  died  in  September,  1849.  The  defendants,  M.  T.  Smith  and 
M'Donald  Steele,  were  the  devisees  in  trust  of  the  will  of  Thomas 
Williams;  Elizabeth  Williams  was  his  executrix,  and  W.  H. 
Williams  his  son  and  beneficial  devisee. 
[  *728  ]  By  an  indenture  of  the  28th  May,  1794,  and  a  fine  *then  levied, 

certain  real  estate  was  limited  to  W.  Bees  the  elder  and  Mary  his 
wife,  and  their  heirs,  until  the  then  intended  marriage  of  their  son 
with  Anne  Harris,  with  remainder  to  the  said  W.  Bees  the  elder 
and  Mary  his  wife,  for  their  lives  and  the  life  of  the  survivor ;  with 
remainder  to  Warren  Jane  for  a  term  of  100  years  upon  certain 
trusts  which  never  arose ;  with  remainder  to  W.  Bees  the  younger 
for  life ;  with  remainder  to  A.  Harris  for  life ;  with  remainder  to 
the  heirs  of  the  body  of  A.  Harris  by  W.  Bees  the  younger;  with 
remainder  to  the  right  heirs  of  W.  Bees  the  younger.  On  the 
28th  April,  1808,  W.  Bees  the  elder  died,  and  on  the  15th  May, 
1818,  Mary  Bees  died. 

Bj  indenture  of  the  2nd  June,  1815,  and  a  recovery  then 
suffered,  the  estate  tail  of  A.  Harris  (then  Bees)  was  barred,  and 
the  estate  was  limited  to  Baker  and  Price  for  a  term  of  1,000  years, 
upon  trust  to  raise  500Z.,  with  remainder  to  W.  Bees  for  life ;  with 
remainder  to  Anne  his  wife  for  life;  with  remainder  to  Baker 
and  Price  and  their  heirs,  during  their  lives,  &c.,  as  trustees  to 
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preserve/ &c. ;  with  remainder  to  Gardner  and  Baker,  for  a  term    Whitbuad 
of  1,000  years,  to  raise  6001.  for  the  children  of  W.  Bees  by  Anne,       smith. 
with  remainder  to  the  right  heirs  of  the  survivor  of  W.  and  A.  Bees ; 
and  this  indentore  contained  a  reservation  of  powers  of  revocation 
and  new  appointment  in  Bees  and  his  wife. 

On  27th  March,  1815,  Baker  and  Price,  as  trustees  of  the  first 
term  of  1,000  years,  mortgaged  to  one  Howell  to  secure  400^. 

By  indenture  of  30th  June,  1817,  Bees  and  his  wife  revoked  the 
uses  in  the  deed  of  the  2nd  January,  1815,  save  as  to  the  first  term 
of  1,000  years,  and  the  estate  was  thereby  limited  subject  to  the 
said  term  to  such  uses,  *&c.,  as  W.  Bees  alone  should  by  deed  or  r  ''^^  ] 
will  appoint.  On  the  nqxt  day,  1st  July,  1817,  W.  Bees  by  deed 
poll  appointed  the  estate  to  such  uses,  &c.,  as  he  and  his  wife 
should  jointly  appoint,  and  in  default  of  appointment  to  himself 
for  life,  with  remainder  to  his  wife  for  life ;  with  remainder  to  his 
son  W.  Bees  in  fee  charged  with  6001.  On  the  2nd  July,  1817, 
W.  Bees  and  his  wife  appointed  the  estate  to  Matthews  by  way  of 
mortgage  for  a  term  of  700  years  to  secure  2502.,  and  provision 
was  thereby  made  for  cesser  of  the  term  on  repayment  of  the 
money. 

On  the  27th  August,  1817,  Howell's  mortgage  was  assigned  to 
one  Bichards,  and  W.  Bees  and  his  wife  appointed  the  estate  to  him 
by  way  of  further  mortgage  for  a  term  of  800  years  to  secure  in  all 
600^. ;  this  deed  also  provided  for  cesser  of  the  term  on  repayment 
being  made. 

On  the  10th  July,  1818,  Matthews  assigned  his  mortgage  to 
Waters.  On  the  29th  July,  1818,  Bichards  and  Waters  assigned 
their  mortgage  to  Jenkins,  and  W.  Bees  and  his  wife  appointed  the 
estate  to  him  to  secure  altogether  1,0002. ;  the  proviso  for  re-con- 
veyance was  "  unto  such  persons  for  such  estates  and  in  such 
manner  as  the  said  W.  Bees  and  Anne  his  wife  should  appoint,  and 
in  default  of  appointment  to  attend  the  inheritance."  On  the  22nd 
September,  1820,  Jenkins'  mortgage  was  assigned  to  Morgan,  and 
W.  Bees  and  his  wife  appointed  the  estate  to  Morgan,  in  fee  to 
secure  in  addition  1402. ;  the  proviso  for  reconveyance  in  this  deed 
was  **  to  W.  Bees  and  Anne  his  wife,  their  heirs  or  assigns,  or  to 
the  use  of  such  person  or  persons  for  such  estate  or  estates,  (&c.,  as 
they  should  jointly  appoint,  &c.,  and  in  default  thereof  to  such  uses 
as  were  limited  by  the  deed  poll  of  1st  July,  1817." 

On  the  4th  March,  1824,  Bees  and  his  wife  appointed  the  estate        [  '^^^  1 
by  way  of  mortgage  to  Mostyn,  with  a  proviso  for  reconveyance 
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Whitbrbad   onto  and  to  the  ase  of  W.  Bees  and  Anne  his  wife,  their  heirs, 

Smith.       appointees,  and  assigns,  or  as  be  or  they  should  direct. 

On  the  2drd  November,  1826,  Morgan  and  Mostyn's  mortgages 

were  assigned  to  Anne  Phillips,  and  Bees  and  his  wife  farther 

charged  the  estates,  making  1,8501.  the  total  then  due ;  this  deed 

provided  for  reconveyance  unto  ''  W.  Bees  and  Anne  his  wife,  to, 

for,  and  upon  such  uses,  and  subject  to  such  power  of  appointment 

and  other  powers  as  are  declared  of  and  concerning  the  same  by  the 

deed  poll  of  1st  July,  1817."    On  the  23rd  November,  1826,  the 

estate  was  further  mortgaged  by  Bees  and  his  wife  to  Protheroe 

and  Phillips,  to  secure  150/.  lis.   6cf. ;  this  deed  provided  for 

reconveyance  unto  the  said  W.  Bees  and  Anne  his  wife,  upon  the 

uses  and  trusts  declared  by  the  said  deed  poll  of  the  1st  July,  1817. 

On  the  7th  May,  1882,  the  premises  were  appointed  in  fee  by  Bees 

and  his  wife  to  Walker  Gray,  to  secure  (including  A.  Phillips  and 

Protheroe  and  Phillips*  mortgages  thereby  assigned)  1,450/. ;  and 

it  was  thereby  provided  that  on  repayment  of  the  mortgage  money 

the  estate  should  be  reconveyed  '*  unto  and  to  the  use  of  the  said 

W.  Bees  and  Anne  his  wife,  their  heirs  or  assigns,  or  unto  such 

other  person  or  persons,  &c.,  as  they  should  direct."    And  a  power 

of  sale  was  thereby  given  to  Gray,  the  surplus  purchase-money 

being  made  payable  to  W.  Bees  and  Anne  his  wife,  their  heirs, 

executors,  administrators,  and  assigns,  or  as  they  should  direct. 

On  the  following  day  a  further  charge  of  150/.  in  favour  of  Gray 

was  created  by  Bees  and  his  wife. 

[  781  ]  Anne  Bees  died  on  the  6th  September,  1841. 

On  the  19th  July,  1842,  W.  Bees  further  mortgaged  the  estate 

in  fee  to  Martin,  to  secure  (including  Gray*s  mortgage  thereby 

assigned)  1,800/. ;  this  deed  provided  for  reconveyance  ''  unto  and 

to  the  use  of  the  said  W.  Bees,  his  heirs  or  assigns,  or  as  he  or 

they  should  direct."     Martin,  on  the  22nd  of  February,  1843, 

assigned  to  Colvin  (i),  and  on  the  5th  November,  1845,  Bees  and 

Colvin,  in  pursuance  of  the  contract  for  sale,  conveyed  for  1,900/., 

out  of  which  Colvin*s  mortgage  was  paid  off  to  Mr.  Williams,  the 

testator  of  the  defendants  Smith  and  Steele.     W.  Bees  died  in 

September,  1849,  leaving  his  son  W.  Bees  the  younger  surviving, 

who  conceiving  that  he  was  entitled  under  the  deed  of  1817 

(1)  "And  in  July,  1844,  Bees,  Btill  doubt  having  ariBon  as  to  the  title  it 

treating  himself  as  the  owner  of  the  was  agreed  that  the  price  should  be 

equity  of  redemption,  subject  to  the  only   1,900/.    instead  of  2,1007. ''  (1 

mortgage  to  Colvin,  agreed  to  sell  to  Drewry,  p.  548). — 0.  A  S. 
Williams  for    2,100/.,"    **but    some 


TOL.  xcviii.]  1854.    CH.    3D.  M.  &G.781;  1858.    1  DREW.  544.  289 

conveyed  to  a  trustee  for  the  plaintiffs ;  and  the  bill  was  filed  by  them  Whitbbiad 
to  redeem  as  against  the  representatives  of  Williams,  treating  the       smith. 
conveyance  of  1845  as  merely  a  security  for  the  mortgage  money 
charged  on  the  estate. 

A  statement  of  account  between  Bees  the  vendor  and  Williams 
the  purchaser,  with  reference  to  the  purchase-money  agreed  to  be 
paid,  was  set  out  in  the  bill,  and  admitted  to  be  correct  in  the 
answer ;  and  with  respect  to  one  item  of  145/.,  part  of  such  pur- 
chase-money, there  appeared  the  following  explanatory  entry: 
**  By  abatement  of  purchase-money  as  agreed,  it  having  been 
discovered  after  the  signing  of  the  contract  that  there  had  been 
a  settlement  of  the  estate,  and  that  it  was  probable,  if  not  certain, 
that  Mr.  Eees  had  only  a  life  interest  in  the  property, — 145/." 

The  Yicb-Ghancellob  having  dismissed  the  bill  with  costs  the 
plaintiffs  now  appealed,  and  the  cause  came  on  to  be  reheard 
before  the  Lord  Chancellor  and  the  Lords  Justices. 

[The  following  note  of  the  Vice-chancellor's  judgment  may  be 
conveniently  inserted  here  from  1  Drewry,  commencing  at  p.  544.] 

The    Yice-Chancellob  [after  stating  the  circumstances  of    the 
case,  which  have  been  already  set  out,  said]  : 

The  only  question  then  is,  whether  the  deed  of  1882  altered  the     [  i  Diew. 
devolution  of  the  equity  of  redemption,  or  whether  the  limitations        ^^^  ^ 
of  the  deed  of  the  let  July,  1817,  continued  in  operation. 

Now,  beyond  all  question  the  rule  is  clear,  that  if  husband  and 
wife  concur  in  mortgaging  the  wife's  estate,  or  an  estate  in  which 
she  has  any  interest,  whether  it  be  a  right  of  dower  or  an  interest  in 
remainder,  or  oihermoe,  prima  facie,  in  the  absence  of  evidence  of 
intention  to  the  contrary,  the  wife  is  considered  as  having  joined 
merely  to  secure  the  mortgage  ;  and  the  terms  in  which  the  equity 
of  redemption  is  limited  will  not  affect  her  right. 

Muscombe  v.  Hare  (i)  was  the  case  of  a  limitation  of  the  wife's 
estate;  and  the  House  of  Lords  determined,  that  she  having  jomed, 
her  right  in  the  equity  of  redemption  remained  unaffected. 

In  Innes  v.  Jackson  (2)  Lord  Eldon  puts  it  on  this :  that  there  is 
a  resulting  trust ;  that  although  the  limitation  is  to  the  husband  in 
fee,  yet  if  it  was  the  wife's  estate,  there  is  a  resulting  trust  for 
the  wife. 

Now,  in  the  decision  I  come  to  in  this  case,  I  entirely  adhere  to 
ibat  doctrine,  which  is  clearly  and  well  established. 

(1)  19  B.  B.  1  (6  Dow.  1).  (2)  20  B.  B.  45  (1  BHgh.  104). 

-YOL.  XCYin.  19 
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WuiTBRBAD       But  it  Is  equally  well  established,  that  if  there  is  sufficient 
Smith.       indication  of  an  intention  to  vary  the  limitation  of  the  equity  of 
redemption,  that  intention  will  be  carried  out.    Nor  is  it  neces- 
sary that  there  should   be  a  specific  recital  of  intention :   the 
intention  may  be  inferred  without  any  express  recital. 
r  s^s  ]  Now,  consider  what  was  the  estate  and  interest  of  Anne  Bees, 

the  wife.  By  the  limitations  of  the  deed  of  1st  July,  1817,  she  had 
jointly  with  her  husband  a  power  to  appoint  by  deed.  Except  that 
power,  her  only  interest  in  the  estate  was  an  estate  for  life  in 
remainder  expectant  on  her  husband's  life  estate ;  if  she  survived 
him,  she  would  become,  under  the  deed  of  1817,  tenant  for  life  in 
possession ;  but  her  interest  under  the  limitation  of  the  equity  of 
redemption  in  the  deed  of  1832  was  an  interest  of  a  higher  kind  ; 
the  limitation  was  to  the  husband  and  wife  as  joint  tenants  in  fee ; 
so  that  if  she  had  survived  her  husband,  she  would  have  been 
tenant  in  fee.  She  had  therefore  a  better  estate  under  the  limita- 
tions of  the  deed  of  1882  than  she  had  under  that  of  1817  ;  she  had 
not  the  less  the  joint  power  of  conveying,  not  indeed  by  appoint- 
ment, but  by  a  deed  properly  acknowledged.  It  is  not  immaterial 
to  consider  that  the  limitations  of  the  equity  of  redemption  in  the 
mortgage  of  1882,  increased  the  estate  and  interest  of  the  wife : 
that  in  either  case,  if  she  died  in  the  lifetime  of  her  husband,  she 
took  nothing ;  but  if  she  survived,  by  the  deed  of  1817  she  would 
take  only  a  life  estate ;  by  the  deed  of  1882  she  would  take  the  fee. 
There  is  another  point  to  be  considered,  which  is  this :  the  persons 
who  insist  on  their  right  to  have  a  resulting  trust  declared  for 
them  under  the  limitations  of  the  equity  of  redemption  of  the  deed 
of  1882,  are  persons  claiming  through  W.  Bees  the  son,  who  did 
not  join  in  the  mortgage  ;  and  I  am  of  opinion  that  no  such  equity 
arises  in  their  favour.  The  estate  of  W.  Bees  the  son,  under  the 
deed  of  1817,  was  liable  to  be  defeated ;  and  by  the  deed  of  1882, 
Bees  the  father  and  his  wife  have  in  terms  defeated  it.  How,  then, 
[  "^546  ]  can  he  *say  there  is  a  resulting  trust  in  his  favour  ?  The  equity  in 
Kvscombe  v.  Hare  does  not  exist  here.  In  this  case  the  person 
claiming  it  is  a  person  who  does  not  join,  and  whose  joining  in 
the  mortgage  security  was  not  necessary.  A  person  whose  estate 
was  liable  to  be  defeated  by  the  act  of  another,  and  whose 
estate  is  defeated,  has  no  right  to  claim  a  resulting  trust  in  his 
favour. 

The  point  arose  in  Anson  v.  Lee  (1),  which  is  the  same  sort  of 
(1)  33  H.  E.  122  (4  Sim.  364). 
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case  as  this.    In  that  case  there  was  the  same  right  in  Sir  6.  Anson   Whttmikad 
as  there  is  in  this  case  in  Bees  the  younger.     (The  Yicb-Chakcbllob       smith. 
referred  to  the  passage  in  the  judgment  on  this  point,  pp.  378  and  879 
of  4  Sim.)    I  accede  entirely  to  the  doctrine  there  laid  down ;  that 
case  has  always  been  considered  good  law ;  and  I  think  that  in 
principle  it  applies  to  this  case. 

But  here  we  have  a  clear  indication  of  intention,  that  the 
limitation  shall  be  to  the  husband  and  wife,  not  only  in  the 
mortgage  deed,  but  in  the  concurrent  deed  of  assignment. 

If  the  matter  stood  only  thus,  I  should  be  of  opinion  that  there 
is  a  variation  of  the  limitation  of  the  equity  of  redemption.  But 
there  is  another  ground,  viz.,  that  on  which  Lord  Justice  Kkioht 
Bruce  decided  the  case  of  Baniett  v.  Wilson  (i). 

Nothing  can  be  more  marked  than  the  variation  of  the  language 
ill  the  deeds  in  the  case  before  me.  In  every  one  of  the  mortgages 
made  before  that  of  1882  (except  the  mortgage  to  Mostyn,  and  the 
mor^ages  for  terms)  the  direction  in  the  proviso  for  redemption  is, 
that  the  reconveyance  is  to  be  to  the  uses  of  the  deed  of  the  1st  July, 
1817.  In  the  deed  of  1882  the  language  is  totally  varied,  although 
noticing  that  deed,  and  made  under  the  powers  created  by  it,  the 
limitation  of  the  equity  of  redemption  varies  entirely  from  the 
limitations  in  the  prior  mortgage  deeds.  That  was  the  case  in 
Bamett  v.  Wilson,  and  on  that  ground  the  Vice-Chancbllor  decided 
that  case. 

On  these  grounds  it  appears  to  me  that  the  deed  of  May,  1882, 
reserving  the  equity  of  redemption  to  the  husband  and  wife,  was  an 
exercise  of  the  power  of  appointment,  not  merely  for  the  purpose  of 
securing  the  mortgagee,  but  for  the  purpose  of  appointing  the  fee 
to  themselves.  Consequently  the  claim  of  the  plaintiff  cannot  be 
supported,  and  the  bill  must  be  dismissed  with  costs. 

Mr.  Olasse  And  Mr.  Wliitbread,  for  the  plaintiffs,  in  support  of    [ »  D.  M.  & 
the  appeal :  ®  ^^^-  ^ 

The  Vice-Chancbllor  has  miscarried  in  holding  that  the  parties 
to  the  mortgage  deed  of  1832  intended  thereby  to  alter  the  devolu- 
tion of  the  property  to  other  uses  than  those  to  which  it  stood 
limited  previously  to  the  execution  of  that  deed.  It  is  clearly 
established  that  the  mere  form  of  reservation  of  the  equity  of 
redemption  is  not  of  itself  sufficient  to  alter  the  previous  title  ;  the 
rule  in  mortgage  transactions  being  that  the  equity  of  redemptior 

(1)  60  B.  B.  226  (2  Y,  &  C.  407). 
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WuiTBRKAD  remains  subject  to  the  old  ases,  unless  there  is  a  clear  manifesta- 
Smith.  tion  of  intention  to  do  something  more  than  to  make  a  mere 
mortgage :  Rmcomhe  v.  Hare  (i),  Wood  v.  Wood  (2),  Hipkin  v. 
Wilson  (3),  Plowden  v.  Hyde  (4),  Clark  v.  Burgh  (5).  The  main 
authority  on  which  the  Yice-Ghancellob  relied  was  that  of  Aiison 
V.  Lee  (6),  but  the  soundness  of  that  decision  has  been  seriously 
impugned.  Lord  St.  Leonards  says,  with  reference  to  it:  ''It 
seems  difficult  to  maintain  the  decision,  and  it  does  not  appear  to 
be  supported  by  the  authorities"  (7).  In  the  case  of  Jackson  v. 
Lines  (8),  the  ground  of  the  decision  was  that  it  was  not  merely  a 
mortgage,  but  that  there  was  apparent,  on  the  face  of  the  deed,  a 
declaration  of  intention  to  make  a  new  settlement ;  but  even  in 
that  case,  when  it  originally  came  before  Lord  Eldon  in  the  Court 
of  Chancery  (9),  he  thought  that  there  was  not  a  sufficient  mani- 
festation of  intention  to  control  the  legal  presumption.  The  Vice- 
chancellor  also  relied  on  the  authority  of  Barnett  v.  Wilson  (10), 
though  that  case  is  clearly  distinguishable. 

r  733  ]  Mr.   T.  Edwards   {amicus  curice)   referred  to  the  report  of 

Eddleston  v.  Collins  (n). 

Mr,  Campbell  and  Mr.  R.  R,  Hawkins,  in  support  of  the  Vice- 
Chancellor's  judgment,  [distinguished  jRtt«ecwi6«  v.  Hare{^)  and 
Hipkin  v.  Wilson  (3),  on  the  ground  that  the  son  was  a  volun- 
teer, and  observed  that  the  ultimate  reversion  under  the  deed  of 
1882  was  the  same  as  that  under  the  settlement  in  1815  ;  and 
that,  although  in  the  transaction  of  1882,  both  the  mortgagors  and 
the  mortgagee  and  their  legal  advisers  must  have  had  before  them 
the  abstract  of  title  under  the  previous  instruments,  yet  that, 
notwithstanding  this,  the  limitation  of  the  fee  was  deliberately 
altered]. 

[  734  ]  Mr.  Qlasse,  in  reply: 

It  is  clear  that  the  deed  of  the  1st  of  July  was  not  voluntary 
the  three  deeds  were  in  fact  executed  on  the  same  day,  and  the  wife 
refusing  to  execute  the  first  or  third  unless  her  rights  were  secured 

(1)  19  B.  B,  1  (8  Dow,  1).  (7)  Siigd.  Powers. 

(2)  64  B.  B.  64  (7  Beav.  183).  (8)  20  B.  B.  45  (1  liligh,  104). 

(3)  84  B.  B.  421  (3  De  G.  &  Sm.  738).  (9)  10  B.  B.  190  (16  Vce.  366). 

(4)  95  B.  B.  288  (2  D.  M.  &  Or.  684).  (10)  60  B.  B.  226  (2  Y.  &  C.  C.  C. 

(5)  70  B.  B.  181  (2  CoU.  221).  407). 

(6)  33  B.  B.  122  (4  Sim.  364).  (U)  See  ante,  p.  1  (3  D.  M.  &  G.  1). 
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ander  the  second,  the  inference  that  they  formed  bat  one  transaction    WarrBBVAD 
is  irresistible :  Ford  v.  Shiart  (1).  Smith. 

(The  Lord  Justice  Enioht  Bruce  referred  to  the  statement  of 
accoant  set  forth  in  the  bill,  and  admitted  in  the  answer,  from 
which  it  appeared  that  Williams  had  bought  the  estate  with  a 
doubt  that  W.  Bees  had  only  a  life  interest  in  the  property, 
and  asked  how,  under  such  ^circumstances,  the  representatives  of  [  *736  ] 
Williams  could  claim  the  fee  as  purchasers  for  value.) 

The  Lord  Chancellor: 

The  plaintiffs  in  this  suit  have  filed  their  bill  for  the  redemption 
of  a  mortgage  in  fee  of  an  estate  called  the  **  New  Inn  "  Estate.  The 
Vice-Chancellor  Einderslet  thought  that  no  title  to  redeem  was 
made  out,  and  the  bill  was  accordingly  dismissed.  We  are  of 
opinion  that  the  view  taken  by  the  Yice-Chancellor  is  not  that 
which  we  feel  ourselves  called  upon  to  take.  Arriving  as  we  do  at 
a  different  conclusion,  we  should  probably,  in  deference  to  that 
learned  Judge,  have  taken  time  before  pronouncing  our  judgment, 
but  that  we  have  had  an  opportunity  of  fully  considering  the  matter 
during  the  argument. 

The  estate  was  settled,  in  1815,  subject  to  a  term,  on  W.  Bees 
for  life,  with  remainder  to  Anne  his  wife  for  life,  with  remainder, 
subject  to  a  term  for  raising  portions,  to  the  right  heirs  of  the 
survivor  of  William  and  Anne  Bees,  and  this  settlement  contained 
a  reservation  of  a  joint  power  of  revocation  in  the  husband  and 
wife.  In  1817  the  joint  power  was  exercised,  and  certain  mort- 
gages were  executed  by  William  and  Anne  Bees,  who  went  on  from 
time  to  time  increasing  the  amount  borrowed  by  driblets  up  to  and 
until  the  mortgage  of  1826.  It  was  not  contended  that  up  to  that 
time  the  limitation  of  the  equity  of  redemption  was  altered.  But 
in  1832  the  mortgage-deed  was  executed  whereby  the  limitation  of 
the  equity  of  redemption  was  altered;  and  it  was  argued  that 
although  up  to  that  time  the  devolution  of  the  fee  would  not  have 
t)een  different,  yet  that  it  was  altered  by  that  deed. 

The  husband  W.  Bees  having  survived  his  wife,  the  defendants 
claim  under  him,  whereas  the  plaintiffs  claim  *under  W.  Bees  the  [  ♦736  ] 
son.  It  may  be  said,  how  can  the  claim  of  the  latter  be  supported, 
for  the  ultimate  trust  in  the  settlement  of  1815  was  not  to  the  son 
nominatim^  but  to  the  heir  of  the  survivor  of  William  and  Anne 
(1)  92  B.  B.  521  (15  Bear.  493). 
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Whitbkead  Bees.  The  settlement  of  1815  was  pat  an  end  to  by  the  deed  of 
Smith.  ^^^  30th  Jane,  1817  ;  by  that  deed  the  hasband  and  wife  concurred 
in  resettling  the  property  to  sach  uses  as  the  hasband  alone  should 
api)oint ;  this  made  him  absolute  owner ;  but  on  the  next  day  that 
state  of  circumstances  was  altered,  for,  by  the  deed  poll  of  the 
1st  July,  1817,  the  husband  appointed  the  estate  to  such  uses 
as  he  and  his  wife  should  jointly  appoint,  and  in  default  of  appoint- 
ment to  himself  for  life,  with  remainder  to  his  wife  for  life,  with 
remainder,  not  as  under  the  settlement  of  1815,  to  the  heir  of  the 
survivor,  but  to  his  son  William  Bees  in  fee,  charged  with  600/.  In 
the  events  which  have  happened  that  limitation  is  the  same  in  effect 
as  that  under  the  deed  of  1815. 

It  was  under  and  subject  to  the  settlement  of  the  1st  July,  1817, 
that  the  mortgage  of  1832  took  place.  The  Yice-Chancrllor 
thought  that  the  provision  in  that  mortgage-deed  altered  the 
destination  of  the  equity  of  redemption ;  and  the  grounds  on  which 
he  proceeded  were,  that  the  proviso  for  redemption  was  not  couched 
in  the  same  language  as  in  the  previous  mortgage-deeds,  bat  in 
such  words  as  forced  him  to  the  conclusion  that  there  was  a 
different  intention  with  reference  to  the  destination  of  the  fee  :  in 
that  respect  we  are  unable  to  concur  with  him.  The  proviso  for 
redemption  is,  that  on  repayment  of  the  mortgage-money  the 
estate  should  be  reconveyed  ''unto  and  to  the  use  of  the  said 
W.  Bees  and  Anne  his  wife,  their  heirs  or  assigns,  or  unto  such 
other  person  or  persons  &c.  as  they  should  direct :"  that  is  not  the 
course  of  descent  which  the  estate  would  have  taken  if  there  had 
[  *737  ]  *been  no  such  proviso.  With  all  deference  to  the  Yicb-Ghancellor, 
I  cannot  arrive  at  the  conclusion  that  the  form  of  the  proviso  indi- 
cates any  intention  of  altering  the  limitation  of  the  estate  which 
had  previously  existed. 

The  rule  of  law,  on  which  we  are  quite  agreed  with  the  Yice- 
Ghancellor,  is,  as  stated  by  him  in  his  judgment  in  this  case  (i), 
"  that  if  husband  and  wife  concur  in  mortgaging  the  wife's  estate* 
or  an  estate  in  which  she  has  any  interest,  whether  it  be  a  right  of 
dower  or  an  interest  in  remainder  or  otherwise,  jnimd  faci€  in  the 
absence  of  evidence  to  the  contrary  the  wife  is  considered  as  having 
joined  merely  to  secure  the  mortgage,  and  the  terms  on  which  the 
equity  of  redemption  is  limited  will  not  affect  her  right"  .  .  . 
and  ''  that  it  is  equally  well  established  that  if  there  is  sufficient 
indication  of  an  intention  to  vary  the  limitation  of  the  equity  of 

(1)  Ante,  p.  289. 
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redemption,  that  intention  will  be  carried  oat."    But  when  a  mort-   WHmiBSAD 
gage  is  executed,  the  intention  prifnd  facie  is,  that  it  is  a  mortgage       smith. 
and  a  mortgage  only ;  and  it  is  not  on  slight  expressions  in  the 
proviso  for  redemption  that  this  Court  will  infer  any  contrary 
intention.     Where  there  has  been  a  diflferent  construction  there 
have  been  special  circumstances,  independently  of  the  proviso  for 
redemption,  to  take  it  out  of  the  rule ;  and  that  is  proved  by  the 
case  of  Jackson  v.  Innes  (i),  which  is  one  of  those  cases  where,  on 
appeal.  Lord  Eldon  altered  his  own  decision  in  the  Court  below. 
When  that  case  came  before  the  House  of  Lords,  Lord  Rbdbsdalb 
pointed  out  that  the  mortgage  was  one  for  a  term  of  years,  and 
when  discharged,  the  term  being  at  an  end,  the  operation  of  the 
deed,  so  far  as  it  declared  the  limitation  of  the  estate  subject  to  the 
term,  remained  perfectly  distinct.      Lord  Eldon,  in  the  Court 
below,  had  held  that  the  course  of  descent  was  not  altered;  he 
^admitted,  however,  in  the  House  of  Lords,  that  he  had  not       L  *738  ] 
rightly  apprehended  the  case  when  it  was  originally  before  him ; 
and  upon  that  occasion  Lord  Bedesdale  explained  that  the  opera- 
tion of  the  deed  as  to  the  mortgage  term  and  the  operation  of  the 
deed  as  to  the  limitation  of  the  fee  were  wholly  distinct,  and  did 
not  in  any  way  depend  on  each  other:    he  observed   that  the 
question  did  not  arise  upon  the  interpretation  of  the  proviso  for 
redemption,  but  inasmuch  as  the  reversion  dependent  upon  the 
term  was  expressly  limited  to  the  right  heir  of  the  survivor  of  the 
husband  and  wife,  he  thought  that  though  the  mere  form  of  the 
proviso  for  redemption  alone  would  not  have  altered  the  course  of 
descent,  yet  that,  the  reversion  being  limited  to  different  parties, 
the  rules  which  had  been  established  in  cases  of  resulting  trusts 
did  not  apply,  and  that  it  would  be  a  strange  presumption  to  infer 
that  the  right  to  redeem  should  be  in  another  course.    Eacpressiim 
faeit  ccMsare  tadtum. 

The  case  of  Reeves  v.  Hicks  (2),  and  many  other  authorities,  in 
which  a  similar  intention  has  been  inferred,  rest  on  the  same  clear 
principle.  The  question  to  be  decided  upon  each  case  is  more  one 
of  fact  than  of  law;  for  in  each  it  is  to  be  discovered  whether 
or  not  there  is  a  sufficient  indication  of  an  intention  to  vary 
the  previously  existing  limitations.  The  decision  in  the  case  of 
Plowden  v.  Hyde  (8)  appears,  though  it  is  not  exactly  in  point,  to 
have  been  governed  by  the  same  principle.    But  I  am  unable  to 

(1)  20  R.  E.  -15  (1  Bligh.  104).  (3)  95  R.  R.  288  (2  D.  M.  &  G.  684). 

(2)  25  B.  B.  241   2  Sim.  &  St.  403). 
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WfnTBBXAD  find  anything  in  this  transaction  from  which  I  can  infer  that  these 
Smith.  parties  intended  to  alter  the  coarse  of  descent.  It  is  absurd  to 
suppose  that  in  borrowing  the  small  sums  of  money  in  driblets  as 
they  did  they  ever  for  a  moment  contemplated  a  change  in  the 
L  '^SQ  ]  ultimate  destination  of  the  *property.  In  my  opinion  they  meant 
nothing  more  than  that  there  should  be  a  power  of  redemption  in 
those  persons  who  would  have  been  lawfully  entitled  to  redeem. 

Another  point  was  made  in  this  case,  which  for  some  time  made 
an  impression  on  my  mind ;  I  allude  to  the  point  suggested  by  the 
Lord  Justice  Knight  Bruce.  The  suggestion  was,  that  the  settle- 
ment of  the  1st  July,  1817,  might  not  have  been  made  for  valuable 
consideration ;  that  by  the  deed  of  the  80th  June,  1817,  W.  Bees 
had  become  the  absolute  owner  of  the  estate,  and  that  the  deed  of 
the  1st  July  was  voluntary,  and  therefore  void  as  against  the 
defendants  claiming  as  purchasers  for  value  :  that  would  have  been 
a  fatal  objection  if  established,  but  in  my  opinion  it  is  clear  to 
demonstration  on  the  face  of  the  three  deeds  of  June  and  July, 
1817,  that  W.  Bees  the  son  was  not  a  volunteer  but  was  a  purchaser 
for  value.  Although  pjimd  facie  he  was  a  volunteer,  yet  when  the 
three  deeds  are  strictly  looked  at  it  is  manifest  that  they  formed 
but  one  transaction  ;  that  although,  for  ptinctum  temporis,  W.  Bees 
the  father  might  appear  to  have  been  the  absolute  owner,  yet  that 
Anne  Bees  the  mother,  who  before  the  deed  of  the  80th  June,  1817, 
had  a  joint  power  of  revocation  with  him,  refused  to  concur  in 
raising  more  money  upon  any  other  terms  than  that  the  estate 
should  be  resettled  in  conformity  with  her  wishes  upon  her  son. 
How  is  that  made  out  ?  The  effect  of  the  deed  of  the  80th  June, 
1817,  was  to  vest  the  estate  in  the  husband  in  fee.  The  very  next 
day  he  resettled  it  by  appointment  to  such  uses  as  he  and  his  wife 
should  jointly  appoint,  and  in  default  of  appointment  the  ultimate 
remainder  was  to  the  son  in  fee ;  and  on  the  day  after,  namely,  on 
the  2nd  July,  the  husband  and  wife  executed  their  joint  power  by 
mortgaging  the  estate  for  a  term  of  years.  There  is  also  this 
[  'T^o  ]  peculiarity  *in  looking  at  these  deeds, — that  the  mortgage  deed  of 
the  2nd  July  is  altered  and  interlined  in  many  more  respects  than 
is  ordinarily  the  case  in  such  instruments :  if  it  had  been  in 
conformity  with  the  first  deed  of  the  80th  June  none  of  these 
alterations  and  interlineations  would  have  appeared,  and  although 
there  are  these  alterations  in  the  deed  of  2nd  July  there  is  no 
alteration  in  that  of  the  80th  June.  It  is  also  to  be  observed  that 
the  intermediate  deed  of  the  Ist  July,  whereby  W.  Bees  resettled 
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the  estate  giving  a  joint  power  of  appointment  to  himself  and  his  whitbbbad 
wife  is  hurriedly  prepared,  and  is  executed  on  a  mere  piece  of  smitr. 
paper.  The  wife  may  very  naturally  have  said  to  her  husband, 
"  I  will  not  assist  you  in  borrowing  money  unless  you  consent 
to  make  a  provision  for  our  son."  The  deeds  of  the  30th  June 
and  2nd  July  being  both  already  engrossed,  it  would  have  been 
expensive  to  have  had  new  deeds;  the  parties  accordingly  had 
recourse  to  the  expedient  of  framing  the  intermediate  deed  on  the 
piece  of  paper  which  they  got  duly  stamped,  and  then  they  altered 
the  deed  of  the  2nd  July  as  they  desired.  That  being  so,  I  come 
to  the  irresistible  conclusion  that  these  three  deeds  formed  all  one 
transaction.  I  do  not  know  whether  I  should  not  have  come  to  the 
same  conclusion  even  if  these  facts  did  not  appear,  but  under  the 
circumstances  and  for  the  reasons  I  have  already  stated,  I  am 
clearly  of  opinion  that  W.  Bees  the  son  was  not  a  volunteer,  and 
therefore  that  the  bill  ought  not  to  have  been  dismissed.  The 
defendants  must  pay  so  much  of  the  costs  as  has  been  occasioned 
by  their  disputing  the  title  to  redeem. 

The  Lords  Justices  concurred,  the  Lord  Justice  Knight  Bbucb 
observing,  with  reference  to  the  case  of  Bamett  v.  Wilson  (i),  that 
whether  that  case  had  been  correctly  or  incorrectly  decided  it  was 
perfectly  consistent  *with  the  decision  pronounced  on  the  present       [  *74i  ] 
appeal. 

The  Registrar  having  prepared  the  minutes  of  the  order  as  in      Feh.u, 
a  common  redemption  suit  where  the  mortgagee  has  been  in 
possession,  the  cause  was  at  the  instance  of  the  defendants  directed 
to  be  set  down  to  be  spoken  to  upon  the  minutes. 

It  was  then  contended  upon  behalf  of  the  defendants,  that  as 
their  testator  (Williams)  had  become  under  the  conveyance  of  1845 
the  purchaser  of  at  least  the  life  estate  of  William  Bees  they  were 
not  during  the  existence  of  that  estate  liable  to  account  as  mort- 
gagees in  possession.    And  it  was  so  decided  by  their  Lordships. 

It  was  further  contended  on  behalf  of  the  defendants,  that  the 
life  estates  of  William  Bees  and  Anne  his  wife  being  preceded  by 
an  absolute  power  of  appointment,  by  the  exercise  of  which  they 
might  have  made  the  estate  their  own  and  defeated  the  remainder- 
man, they  were  not  to  be  treated  as  mere  tenants  for  life ;  but  that 
any  interest  which  had  fallen  into  arrear  during  their  joint  lives 
and  had  been  paid  off  by  Williams,  ought  to  be  allowed  to  be  a 
(1)  60  R  E.  226  (2  Y.  &  C.  C.  C.  i07). 
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Wbitbbcad  charge  upon  the  inheritance,  on  the  same  principle  that  an  adult 
Smith.  tenant  in  tail  is  not  bound  to  keep  down  the  interest  because  he 
can  make  the  estate  his  own  and  ''the  remainderman  is  at  his 
mercy  "  (l).  They  submitted  that  the  decree  in  this  respect  should 
be  similar  to  that  in  liutcombe  v.  Hare  (2),  but  their  Lordships  held 
that  William  Bees  was  a  mere  tenant  for  life,  and  therefore  bound 
to  keep  down  the  interest,  and  that  the  arrears  paid  by  Williams 
could  not  be  charged  upon  the  inheritance. 


1854. 

J>».  18, 19. 

March  4. 


In  re  trinity   COLLEGE,  CAMBRIDGE. 
Ex  PARTE  The  REVEREND  JOSHUA  EDLESTON. 

(3  D.  M.  &  G.  742—764.) 

The  Begius  professorships  of  Divinity,  Greek,  and  Hebrew  were  founded 
and  endowed  in  the  University  of  Cambridge  by  King  Henry  VHI.  ante- 
cedently to  the  foundation  of  Trinity  College,  and  the  lauds  on  which  the 
endowment  was  charged  were  afterwards  granted*  to  the  College,  which 
thenceforward  became  bound  to  pay  the  stipends  of  the  three  profeesors. 
By  the  4 let  of  the  statutes  granted  by  Elizabeth  to  the  College,  it  was  pro* 
Tided  that  any  Fellow  of  Trinity  College,  on  being  elected  to  any  one  of  the 
professorships,  *  *  Sttcii  nrnnen  solum  teneat,**  By  letters  patent  of  Charles  IL, 
this  disabling  provision  was  annulled,  so  far  at  least  as  related  to  the  Greek 
and  Hebrew  professorships.  By  the  Act  3  &  4  Yict.  c.  113,  the  canonry  of 
Ely  was  annexed  to  the  Begius  professorship  of  Greek ;  and  in  1844,  her 
Majesty,  by  letters  patent  and  at  the  instance  of  Trinity  College,  granted  a 
new  code  of  statutes  to  the  College,  which,  after  reciting  the  statutes  given 
to  the  College  by  Elizabeth,  but  not  adverting  by  name  to  the  letters 
patent  of  Charles  II.,  revoked  "all  statutes,  ordinances,  and  decrees  made 
and  given  for  the  government  of  the  College  ; "  and  among  the  new  statutes 
the -list  of  Eliz.  was  re-enacted  in  the  same  terms.  In  1853,  one  of  the 
junior  Fellows  of  the  College  accepted  the  office  of  Begius  Professor  of 
Gi*eek,  and  was  subsequently  elected  a  senior  Fellow :  Held,  that,  by  the 
acceptance  of  the  office  of  Begius  Professor,  he  ceased  to  be  a  Fcdlow, 
except  in  name  only,  and  that  his  election  as  a  senior  Fellow  was  void. 

[Obsolete,  the  statutes  of  the  College  having  been  twice  revised  since  the  date 
of  the  decision.    The  class  of  senior  Fellows  no  longer  exists. — ^F.  P.] 


1854. 
April  I,  S. 

jA>Td 

Cranworth, 
L.C. 

[764] 


In  be  DAWSON  (8). 
DAWSON  V.   JAY. 

(3  D.  M.  &  G.  764—776 ;  S.  C.  2  W.  B.  366 ;  23  L.  T.  O.  8.  53.) 

Although  the  Court  will  under  special  circumstances  aUowan  infant  ward 
to  go  out  of  the  jurisdiction,  yet  it  will  not  compel  the  removal  of  an  infant 
ward  out  of  the  jurisdiction. 

An  infant,  being  a  British  subject  and  also  an  American  citizen  and 

(1)  See  Surges  v.  Mawhey,  24  B.  B.  (3)  NngnH  v.  FHzera  (1866)  L.  R  2 
9  (T.  &  B.  167;  pp.  175  and  176).              Eq.  704,  35  L.  J,  Ch.  777,   12  Jur. 

(2)  19  B.  B.  1  (2  Bligh,  N.  S.  192).        N.  S.  781,  15  L,  T.  33. 
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havixig  lost  both  father  and  mother,  was  brought  over  to  Eogland  from  the       dawbov 
United  States,  where  her  property  was  situated,  by  a  paternal  aunt  with  «. 

whom  she  resided :  an  application  was  then  made  by  a  maternal  aunt,  who  J  at. 

had  been  appointed  her  guardian  by  the  Court  in  America,  to  haye  the 
custody  of  the  infant  delivered  to  her  with  the  view  of  taking  the  infant 
back  to  America.  The  Loud  Chancellor  refused  to  interfere,  being  of 
opinion  that  he  had  no  right  to  make  such  an  order,  eren  if  on  other 
grounds  he  had  thought  proper  to  accede  to  the  application. 

This  was  an  application  on  behalf  of  Mary  Jay  Dawson,  an 
infant  of  the  age  of  eleven  years,  suing  by  W.  Mac  Donald,  her 
uncle  and  next  friend,  to  discharge  a  certificate  made  in  the  cause 
and  matter  by  the  chief  clerk  of  Vice-Chancellor  Stuart,  which 
had  been  approved  by  his  Honour,  the  effect  of  which  was  to  direct 
MifiB  *Mary  Ann  Dawson,  one  of  the  paternal  aunts  of  the  infant,  [  'ies  ] 
and  with  whom  the  infant  was  living  in  this  country,  to  deliver  up 
the  custody  of  the  infant  to  Miss  Elizabeth  Clarkson  Jay,  one  of 
the  maternal  aunts  of  the  infant,  who  intended  to  take  the  infant 
to  reside  with  her  in  the  United  States.  The  following  statement 
will  explain  how  the  question  at  issue  arose. 

The  infant,  M.  J.  Dawson,  was  the  daughter  and  only  surviving 
child  of  William  Dawson,  late  of  the  city  of  New  York,  and  of  Sarah 
Dawson,  both  deceased.  W.  Dawson  was  born  in  England,  but 
went  at  a  very  early  age  to  reside  in  the  United  States,  and  in  1824 
he  took  the  necessary  steps  and  became  a  naturalised  citizen :  in 
1825  he  established  himself  in  business  in  the  city  of  New  York, 
and  subsequently  married  there,  Sarah  Dawson,  an  American  lady 
possessed  of  considerable  property ;  he  continued  to  reside  in  New 
York  down  to  the  time  of  his  death.  The  infant  was  born  in  New 
York,  in  November,  1842 ;  S.  Dawson  died  in  1846 ;  and  W.  Dawson 
died  in  March,  1852,  intestate. 

At  the  time  of  his  death,  W.  Dawson  had  two  sisters,  namely, 
Miss  Mary  Ann  Dawson  and  Miss  E.  G.  Dawson,  who  resided  with 
him;  he  had  also  a  brother,  Mr.  Frederick  Dawson,  settled  at 
Baltimore  in  Maryland,  and  another  brother,  Mr.  Robert  Lee 
Dawson,  living  in  England;  these  individuals,  together  with  L. 
Mac  Donald  (another  sister  of  W.  Dawson)  the  wife  of  W.  Mac 
Donald  (the  next  friend),  and  Mr.  Pudsey  Dawson  a  cousin  of  the 
infant,  both  of  whom  were  resident  in  England,  were  the  nearest 
relations  of  the  infant  on  the  paternal  side.  On  the  maternal  side, 
the  infant  had  several  uncles  and  aunts  all  resident  in  New  York  or 
the  neighbourhood,  and  persons  of  great  wealth  and  respectability ; 
Miss  Jay  was  one  of  those  aunts.  The  *infant,  as  heiress  of  her  [  *"^^  ] 
mother,  was  entitled  to  considerable  property  wholly  situate  in  the 
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Dawson  city  of  New  York,  consisting  of  freehold  land  and  of  a  sum  of  money 
jat.  (7,000  dollars)  invested  on  mortgage  at  seven  per  cent.  W.  Dawson 
left  only  personal  estate,  and  to  a  small  amount.  The  education 
and  bringing  up  of  the  infant  had  since  her  mother's  death  been 
entirely  under  the  management  and  superintendence  of  her  two 
paternal  aunts,  Miss  E.  G.  Dawson  and  Miss  M.  A.  Dawson,  who 
from  that  time  had  resided  with  her  father.  It  appeared  that 
according  to  the  laws  of  the  State  of  New  York,  the  infant,  if  of  full 
age,  would  have  been  entitled  on  the  death  of  her  father  to  claim 
the  administration  of  his  estate,  and  that  by  the  same  laws  the 
guardian  of  an  infant  was  entitled  to  claim  the  administration  of  all 
estates  of  which  the  infant,  if  of  full  age,  would  have  been  entitled 
to  claim  administration,  and  further,  that  at  the  request  of  such 
guardian,  any  other  person  might  be  joined  in  the  administration. 

On  the  14th  June,  1852,  Mr.  B.  L.  Dawson,  having  come  to  New 
York,  applied,  with  the  concurrence  of  Mr.  F.  Dawson,  to  the 
surrogate  of  the  city  and  county  of  New  York  to  be  appointed 
guardian  of  the  person  and  estate  of  his  niece.  This  application 
was  opposed  by  Miss  Jay,  who,  together  with  the  other  maternal 
relatives,  was  very  anxious  that  the  infant  should  not  be  removed 
from  New  York  for  her  education  during  her  minority ;  and  the 
surrogate  in  consequence  refused  the  application.  A  good  deal  of 
negotiation  then  took  place  between  the  members  of  the  two 
families,  which  terminated  in  an  arrangement  under  which  Miss 
M.  A.  Dawson  was,  on  the  21st  June,  1852,  with  the  concurrence  of 
Miss  Jay  and  the  other  maternal  relatives,  appointed  guardian  of 
the  infant;  and  subsequently  Mr.  B.  L.  Dawson  was  appointed 
[  •767  ]  jointly  with  her  administrator  of  *the  estate  of  W.  Dawson.  The 
concurrence  of  the  maternal  relatives  was  given  in  consequence  of 
an  engagement  entered  into  by  Miss  M.  A.  Dawson,  which  was 
reduced  into  writing,  and  was  in  the  following  terms  :  **  New  York, 
June  80th,  1852. — So  long  as  I  am  guardian  to  Mary  Jay  Dawson 
whether  till  she  is  fourteen  or  afterwards  if  she  elect  me  as  her 
guardian  at  that  age  till  she  is  twenty-one  I  promise  to  bring  her 
up  in  the  United  States,  teaching  her  to  consider  it  as  her  home, 
paying  only  an  occasional  visit  to  England.    Mary  Ann  Dawson." 

In  the  beginning  of  July,  1852,  Mr.  B.  L.  Dawson  and  Miss  M.  A. 
Dawson  left  New  York,  taking  the  infant  with  them,  and  went  to 
Baltimore,  on  a  visit  to  Mr.  F.  Dawson.  They  there  found  that,  on 
the  10th  June,  1852,  Mr.  F.  Dawson  had  obtained  himself  to  be 
appointed   by  the  Orphans'  Court  of  Maryland,  guardian  of  the 


VOL.  xcviii.l     1854.     CH.     8  D.  M.  &  G.  767—768.  801 

infant.    Upon  learning  this,  Miss  M.  A.  Dawson  immediately  wrote      dawbor 
a  letter  to  Miss  Jay,  informing  her  of  what  had  taken  place,  and         j^^, 
stating  that,  under  these  circumstances,  the  engagement  entered 
into  by  her,  Miss  M.  A.  Dawson,  could  not  be  carried  out,  the 
guardianship  of  the  infant  no  longer  belonging  to  her. 

On  the  4th  August,  1852,  Miss  M.  A.  Dawson  returned  with  her 
niece  to  New  York;  and  on  the  6th  August,  1852,  Miss  Jay 
instituted  a  suit  in  the  Supreme  Court  of  the  State  of  New  York  to 
obtain  the  removal  of  Miss  M.  A.  Dawson  from  the  guardianship, 
and  the  appointment  of  herself  to  be  guardian  instead.  In  this  suit 
an  injunction  was  at  once  obtained,  restraining  Miss  M.  A.  Dawson, 
and  also  Mr.  R.  L.  Dawson  and  Mr.  F.  Dawson,  from  removing  the 
in&nt  from  the  State  of  New  York.  Before,  however,  this  injunc- 
tion was  served,  the  infant  had  been  removed,  and  was  subsequently 
sent  to  *England,  where  she  arrived  in  October,  1852.  (The  cir-  [  •768  ] 
cumstances  attending  this  removal  and  sending  to  England  were 
variously  represented  by  the  different  parties,  but  it  was  hardly 
denied  that  the  intention  of  the  proceeding,  by  whomsoever  executed, 
was  to  place  the  infant  out  of  the  power  of  Miss  Jay.)  Miss  M.  A. 
Dawson  herself  shortly  afterwards  left  New  York  and  came  to 
England.  On  the  2nd  October,  1852,  an  order  was  obtained  on  the 
petition  of  Miss  Jay  from  the  surrogate  of  New  York,  revoking  the 
appointment  of  Miss  M.  A.  Dawson  to  be  guardian  of  the  infant, 
and  appointing  Miss  Jay  guardian  in  her  place. 

In  the  latter  end  of  1858,  Miss  Jay  came  to  England  for  the 
admitted  purpose  of  obtaining  possession  of  the  infant,  with  the 
view  of  taking  her  back  to  America ;  and  she  accordingly  presented 
a  petition  in  the  matter,  setting  forth,  among  other  things,  the  facts 
above  stated,  and  praying  that  she,  or  some  other  proper  person, 
might  be  appointed  guardian.  In  1854,  the  present  suit  of  Dawson 
V.  Jay  was  instituted,  the  bill  in  which  prayed  an  account  against 
Miss  Jay  of  the  real  and  personal  estate  of  the  plaintiff,  and  that 
guardians  of  the  plaintiff  might  be  appointed,  and  a  suitable  allow- 
ance made  for  her  maintenance;  and  in  this  suit  a  petition  was 
presented  by  the  plaintiff  praying  that  Miss  M.  A.  Dawson  and  Mr. 
Pudsey  Dawson  might  be  appointed  her  guardians,  and  for  main- 
tenance. It  may  be  here  stated,  that  from  her  arrival  in  England 
down  to  the  institution  of  the  suit,  the  infant  had  resided  with 
different  members  of  her  father's  family,  under  the  care  of  Miss 
M.  A.  Dawson  and  Miss  E.  6.  Dawson  to  both  of  whom  it  appeared 
that  she  was  much  attached. 
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Dawbok  The  two  petitions,  namely,  that  of  Miss  Jay  and  of  the  plaintiff, 

jat.  came  on  to  be  heard  before  Vice-Chancellor  ♦Stuart  ;  and  on  the 
[  *769  ]  4th  March,  1854,  his  Honour,  after  seeing  and  conversing  with  the 
infant,  as  well  as  with  Miss  Jay  and  Miss  M.  A.  Dawson  and  other 
relations,  made  an  order  appointing  Miss  Jay,  Miss  M.  A.  Dawson, 
and  Mr.  Padsey  Dawson,  guardians  of  the  infant,  and  directing  the 
usual  inquiries  to  be  made  in  chambers  as  to  the  age,  fortune,  and 
relations  of  the  infant,  with  liberty  to  the  guardians,  or  any  of 
them,  to  propose  a  scheme  for  the  residence,  maintenance,  and 
education  of  the  infant. 

The  inquiries  directed  by  this  order  were  proceeded  with  before 
the  Vice-Chancellor's  chief  clerk,  and  proposals  as  to  the  residence 
and  education  of  the  infant  were  carried  in  on  behalf  of  Miss  Jay 
on  the  one  side,  and  of  Miss  M.  A.  Dawson  and  Mr.  Pudsey  Dawson 
on  the  other.  The  main  difference  between  the  two  plans  was  thin : 
Miss  Jay  proposed  to  take  the  infant  with  her  to  America  to  educate 
and  bring  her  up  there,  and  the  other  guardians  proposed  that  she 
should  continue  to  reside  as  she  had  hitherto  done  under  the  care 
of  Miss  M.  A.  Dawson,  with  a  suitable  provision  out  of  her  fortune 
for  her  maintenance  and  education. 

Before  the  result  of  the  inquiries  directed  before  the  chief  clerk 
had  been  ascertained,  the  Vice-chancellor,  on  the  application  of 
Miss  Jay,  made  an  order  (i),  dated  the  27th  March,  1854,  ordering 
Miss  M.  A.  Dawson  to  deliver  the  infant  to  Miss  Jay,  to  remain 
with  her  till  further  order.  This  order  was  immediately  served  ; 
but,  in  consequence  of  the  great  opposition  made  by  the  infant  to 
leaving  the  residence  of  Miss  M.  A.  Dawson,  it  was  found  unadvisable 
to  carry  it  into  execution. 
[  770  ]  On  the  29th  March,  1854,  the  plaintiff  applied  to   the  Lords 

Justices  to  discharge  the  last-mentioned  order;  and  their  Lordships 
directed  that,  without  prejudice  to  the  settlement  of  the  scheme  or 
any  other  question,  the  infant  should  not  be  removed  from  her 
present  custody  without  the  leave  of  the  Lord  Chancellor,  or  Lords 
Justices ;  and  that  the  appeal  should,  as  to  everything  else,  stand 
over. 

On  the  80th  March,  1854,  the  Vice-Chancellor's  chief  clerk 
certified  the  result  of  the  inquiries  made  in  pursuance  of  the  order 
of  the  4th  March,  1854 :  he  certified,  among  other  things,  that  it 

(1)  The  gi'ounds  on  which  this  order      the  parties,  and  had  no  bearing  on 
was    made    had   reference    solely  to      any  legal  question  in  the  cose, 
alleged  circumstances  of  conduct  in 
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was  proper  that  200/.  a  year  should  be  allowed  for  the  maintenance  Dawson 
and  education  of  the  infant  during  her  minority  out  of  the  income  j%^ 
of  her  property  vested  in  Miss  Jay  as  guardian  under  the  order  of 
the  Court  in  New  York,  and  that  it  would  be  fit  and  proper,  and 
for  the  benefit  of  the  infant,  that  Miss  Jay  should  be  at  liberty  to 
remove  the  infant  with  her  to  New  York,  there  to  remain  with  her 
for  her  residence  and  education  till  further  order,  Miss  Jay  first 
giving  security  to  obey  the  orders  of  the  Court  as  to  returning  the 
infant  to  this  country  when  required,  and  to  account  for  her  fortune. 
This  certificate  was  approved  by  the  Yice-Chancellob. 

From  the  certificate  of  the  chief  clerk,  so  approved,  the  plaintiff 
appealed.  The  matter  was  to  have  been  heard  before  the  Lords 
Jastioes,  but  in  consequence  of  their  Lordships  being  engaged  at 
the  Judicial  Committee  of  the  Privy  Council,  and  it  being  absolutely 
necessary  for  Miss  Jay  to  leave  England  on  the  5th  April  to  return 
to  New  York,  the  Lord  Chancellob  appointed  the  parties  to  attend 
him  at  his  private  house. 

The  Solicitor'Geiiei'al,  Mr,  Bacoti,  and  Mr.  CairnB,  supported 
the  appeal. 

Mr.  Wigram  and  Mr.  Lawford,  were  for  Miss  Jay.  [  771  ] 

The  Lord  Chancellor  (i) :  ApHi  3. 

I  have  looked  through  the  whole  of  the  papers  in  this  matter, 
and  I  have  had  all  the  facts  before  me :  it  is  a  case  very  unpleasant 
to  deal  with,  but  I  feel  no  doubt  as  to  the  course  I  ought  to  pursue: 
1  am  not  caUed  upon  to  determine  anything  as  to  the  conduct  of  the 
parties  in  causing  this  young  lady  to  be  brought  from  America  to 
England  in  the  manner  they  did;  I  have  only  to  direct  what  is  now 
to  be  done.  This  young  lady  I  must  take,  to  all  intents  and  pur- 
poses, to  be  a  British  subject :  she  is  an  orphan,  having  neither 
father  nor  mother :  she  has,  however,  and  this  is  not  complained 
of,  three  guardians,  two  of  them  being  relations  on  her  father's  sidei 
an  aunt  and  cousin,  and  the  other,  her  maternal  aunt,  an  American 
lady  of  the  highest  respectability  and  of  the  best  connections  in  that 
country :  the  property  of  the  child  is  all  in  America.  The  question 
is,  whether  I  am  to  order  her  to  be  sent  to  America,  or  to  be  kept 
here. 

(1)  This  judgment  was  delivered  by  the  Lord  Cu.o«X'£LLor  iu  his  private 
room  at  the  House  of  Lords. 


804  1854.     CH.     8  D.  M.  &  G.  771—773.  [luu. 

Dawson  I  believe  that  it  used  to  \ye  considered  that  the  Lord  Chancellor 
j2y^  had  no  power,  under  any  circumstances,  to  allow  a  ward  to  go  out 
of  the  jurisdiction  of  the  Court.  Whether  that  was  formerly  so 
understood  or  not,  it  has  certainly  not  been  so  understood  in  later 
times ;  for  considerations  of  health,  and  a  variety  of  other  circam- 
stances,  may  induce  the  Court  to  allow  a  ward  of  the  Court  to  be 
sent  abroad.  I  have  myself  sanctioned  that  course  in  reference  to 
a  ward  of  mature  years,  eighteen  or  nineteen  years  of  age :  in  that 
case  all  the  rest  of  the  lady*s  family  were,  for  very  proper  reasons, 
residing  abroad,  and  I  allowed  her  to  go  and  join  them.    I  know, 

f  •772  1  *however,  of  no  instance  in  which  this  Court,  (or  rather  the  Lord 
Chancellor  as  representing  the  Crown,  for  that  is  described  as  being 
the  nature  of  the  jurisdiction,)  when  exercising  its  jurisdiction  in 
taking  care  of  the  subjects  of  this  country,  has  ever  so  far  abdicated 
its  functions  as  to  send  a  ward  away  to  some  other  jurisdiction, 
where  not  only  it  may  be,  but  as  it  appears  in  this  case  it  certainly 
will  be,  that  those  who  have  the  jurisdiction  exercise  it  entirely  inde- 
pendent of,  and  in  a  sense  (I  do  not  use  the  word  at  all  offensively), 
adversely  to  this  country.  They  may  probably,  with  just  the  same 
right  motives  as  those  which  now  actuate  me,  refuse  to  let  the  ward 
return  to  this  country ;  and  thus,  if  I  permit  her  to  go  away,  she 
may  never  be  brought  again  within  the  jurisdiction  of  the  Court, 
I  know  of  no  instance  in  which  it  has  been  done,  nay  more,  I  very 
much  doubt  whether  any  functionary  in  this  country  has  authority 
to  compel  a  subject  of  this  country  thus  to  expatriate  himself,  for 
that  is  in  truth  what  is  proposed.  I  know  it  is  said  that  this  young 
lady  is  to  go  away  until  she  is  seventeen,  and  that  the  foreign 
guardian  will  undertake  to  bring  her  back  again  at  a  certain  time ; 
but  that  is  an  undertaking  which  there  is  no  means  M^hatever  of 
enforcing.  My  opinion  is,  that  I  cannot  sanction  her  removal, 
particularly  after  seeing  and  conversing  with  her,  and  being  per- 
fectly satisfied  that  she  has  the  strongest,  the  most  extreme,  desire 
to  remain  under  the  guardianship  of  her  paternal  aunt,  or  rather 
I  should  say,  for  it  is  so  as  far  as  this  child  is  concerned,  under  the 
guardianship  of  her  mother.  I  particularly  asked  her  about  that : 
her  mother  died  long  before  she  has  any  recollection,  being  then  only 
three  years  and  a  quarter  old,  and  she  has  never  known  any  other 
mother  but  this  aunt.  It  would  then  be  the  harshest  course  possible 
to  tear  this  child,  of  between  eleven  and  twelve  years  of  age,  from 

[  •773  ]  her  mother  (for  that  is  what  it  means),  and  to  *leave  her  with 
relations  whose  attachment  to  her,  however  kind  and  attached  to 
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lier  they  may  be  or  however  much  she  may  be  attached  to  them,      Dawsoh 
must  be  a  very  different  thing  from  the  feeling  which  exists  between        jat. 
her  and  her  qtiasi  parent.     In  my  opinion,  I  have  no  right  to  take 
such  a  course,  and,  if  I  had  the  right,  it  would  be  exercising  it  in 
the  present  instance  most  harshly  and  most  inexpediently. 

I  feel  all  the  difficulties  of  the  case,  and  I  should  have  been 
extremely  glad  if  it  had  suited  the  feelings  of  the  guardians  here, 
and  suited  the  feelings  of  the  child,  that  she  should  have  gone  to 
live  where  her  property  is,  and  where  she  is  most  naturally  a  subject. 
She  is  in  truth  a  subject  of  both  countries,  and  I  think  her  connec- 
tions with  America  would  have  been  more  natural,  had  she  not  been 
brought  when  she  was  ten  years  old  to  this  country ;  but,  considering 
all  the  circumstances,  I  think  I  have  no  other  course  to  pursue  than 
to  say  that  I  cannot  concur  with  the  scheme  which  has  been  adopted 
by  the  Yicb-Chancbllor,  and  that  substantially  I  must  uphold  the 
scheme  proposed  on  the  part  of  the  paternal  guardians.  I  entirely 
enter  into  the  feelings  of  the  Yicb-Chancellor,  who  said  that  it 
would  have  been  extremely  desirable  if  this  question  had  been 
altogether  avoided  by  the  child  having  never  been  brought  to  Eng- 
land ;  but  having  been  brought  to  England  I  think  I  should  be 
acting,  perhaps  not  legally,  and  certainly  not  wisely,  in  sending 
her  away  from  this,  which  is  one  of  her  natural  countries,  to  be 
educated  out  of  my  jurisdiction,  and  where  in  truth  I  have  no 
control.    I  have  sketched  the  order  which  I  propose  to  make. 

Mr.  Wigram: 

If  your  Lordship  should  finally  settle  a  scheme  for  the  child's 
maintenance  and  education,  and  think  it  right  that  at  any  period 
of  time  she  should  go  to  ^America,  I  would  suggest  that  the  Court  [  ^774  ] 
may  very  properly  make  it  a  condition  that,  if  the  child  should  be 
allowed  to  go  to  America,  the  sanction  of  the  Court  there  should  be 
given  to  her  return  to  this  country:  that  no  doubt  may  be  obtained. 

Thb  Lobd  Chancbllor: 

It  occurred  to  me  that  that  might  be  done ;  it  may,  however,  be 
sufficiently  provided  for  by  giving  liberty  to  all  parties  to  apply. 
The  order  I  propose  to  make  will  be  to  the  following  effect,  namely, 
— Having  regard  to  the  several  affidavits  referred  to  in  the  certificate 
of  the  Vice-Chancellor's  chief  clerk,  and  having  myself  personally 
examined  the  infant  and  being  satisfied  therefrom  that  she  is  very 
anxious  to  remain  under  the  custody  of  her  aunt  and  guardian 
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DAwsoir  Miss  M.  A.  Dawson,  and  the  two  English  guardians  undertaking 
Jat.  ^  supply  the  means  necessary  for  the  proper  maintenance  and 
education  of  the  infant  in  case  sufficient  funds  for  that  purpose 
are  not  transmitted  from  the  United  States  arising  from  her  pro- 
perty in  that  country ;  I  order  that  the  infant  shall  continue  to 
reside  with  and  under  the  care  of  Miss  M.  A.  Dawson,  at  any  place 
which  to  her  and  Mr.  Pudsey  Dawson  may  from  time  to  time  seem 
expedient;  and  declare  that  it  will  be  the  duty  of  Miss  M.  A.  Dawson 
and  Mr.  Pudsey  Dawson  to  permit  Miss  Jay  and  the  other  maternal 
relatives  to  correspond  freely  with  the  infant,  and  also  to  permit 
her  and  the  other  maternal  relatives  of  the  infant  who  may  from 
time  to  time  be  in  this  country  to  have,  as  far  as  possible,  free  and 
unreserved  access  to  and  intercourse  with  her  at  all  reasonable  times : 
And  I  order  Miss  Jay  from  time  to  time  to  remit  to  Miss  M.  A. 
Dawson  and  Mr.  Pudsey  Dawson  the  clear  income  of  the  infant's 
real  and  personal  estate  in  America  which  shall  come  to  her  hands, 
(meaning  if  it  comes  to  her  hands  in  such  a  way  as  she  is  capable 

[  *775  ]  of  disposing  of  it,  not  as  a  mere  agent  and  being  *bound  to  pay  it 
into  Court) ;  and  that  Miss  M.  A.  Dawson  and  Mr.  Pudsey  Dawson 
shall  until  further  order  pay  the  same  when  received,  after  deducting 
the  yearly  sum  of  2002.  to  be  applied  for  the  maintenance  and  educa- 
tion of  the  infant,  into  Court  to  the  credit  of  the  cause :  I  reserve 
the  question  of  costs,  and  all  parties  are  to  be  at  liberty  to  apply, — 
I  was  going  to  add  the  words,  *'  as  to  permitting  the  infant  to  make 
any  temporary  visit  to  the  United  States  or  otherwise  £ts  they  may 
be  advised,"  but  I  think  I  had  better  not  anticipate  any  such 
circumstances. 

Mr.  Wigram: 

It  might  be  advisable  perhaps  to  insert  them,  as  it  might  encourage 
Miss  Dawson  to  take  her  to  America. 

The  Lobd  Chanobllob: 

In  reference  to  a  remark  that  has  been  made  as  to  Miss  Jay 
resigning  the  guardianship,  I  have  thought  of  it,  and  I  do  not  think 
that  I  should  allow  her  to  do  so.  I  have  no  doubt  she  will  conduct 
herself  with  perfect  propriety  on  the  subject  of  the  money ;  but  of 
course  a  material  ingredient  in  giving  or  not  giving  her  costs,  will 
be  the  consideration  whether  she  affords  facilities  for  transmitting 
the  child's  fortune  from  the  United  States.  I  would  have  taken 
more  time  to  consider  this  case,  if  the  parties  had  wished  it;  bat 
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I  am  perfectly  sure  that  I  could  arrive  at  no  other  conclusion  than      davsoh 
what  I  have  now  stated,  though  a  little  farther  time  might  have         jaV. 
enabled  me  to  put  my  judgment  in  a  more  condensed  form. 

A/r.  Wigram  : 

I  think  we  understand  it,  my  Lord.  Your  Lordship's  view  is, 
that  the  child  must  permanently  remain  here,  unless  it  should  be 
thought  desirable,  with  the  concurrence  of  the  English  guardians, 
that  she  should  make  a  visit  to  America. 

The  Lord  Chancellor  :  [  776  j 

I  believe  Lord  Eldon  is  reported  to  have  said,  that  under  no 
circumstances  would  the  Court  allow  a  ward  to  be  taken  out  of  the 
jurisdiction ;  but  I  do  not  agree  with  that.  I  am  to  deal  with  the 
child  as  a  parent  would,  but  subject  to  the  qualification,  that  I  have 
no  right  permanently  to  divest  myself  of  the  control  over  the  child, 
which  I  should  be  doing  if  in  this  instance  I  were  to  send  her  out 
of  the  country.  With  regard  to  the  temporary  visits  to  America, 
I  should  think  it  the  most  desirable  thing  possible,  if  I  could 
reasonably  secure  that  the  child  would  come  back  again ;  and  the 
difficulty  I  have  is,  how  to  do  that. 

Mr.  Wig^-am : 

There  is  a  suit  pending  in  America,  and  no  doubt  the  sanction  of 
the  Court  in  that  suit  might  be  obtained  to  her  returning. 

Thb  Lord  Chancellor: 

I  think  it  most  likely  that  the  Court  in  America  would  not  allow 
a  temporary  visit  to  England,  unless  it  had  the  security  of  the 
Court  here ;  and  I  think  I  must  act  towards  the  Court  in  America, 
as  I  have  no  doubt  it  would  act  towards  this  Court  (i). 

(1)  The  minutes  of  the  order  were  any  temporary  visit    to  the   United 

drawn  up,  and  settled  by  the  regis-  States  or  otherwise  as  they  may  he 

trar,  in  conformity  with  the  judgment  advised,"  being  added  to  the  *'  liberty 

of  the  Lord  Chancellob,  the  words  to  apply." 
"  as  to  permitting  the  infant  to  make 
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GANN  V.  GBEQORT. 

(3  D.  M.  ft  G.  777—781  ;  S.  C.  18  Jur.  1063 ;  2  W.  E.  484  ;  2  Eq.  R.  605; 
23  L.  T.  O.  S.  136.) 

The  Ecclesiastical  Court  granted  probate  of  a  will  of  personalty  with 
cross  lines  drawn  in  ink  oyer  the  bequests  of  certain  legacies :  Held,  on  a 
claim  raised  by  the  parties  interested  in  these  legacies,  that  the  will  must 
be  taken  to  have  been  executed  after  the  cross  lines  were  drawn,  and  that 
the  only  question  was,  what  was  the  meaning  of  the  testator,  and  that  this 
was  that  the  legacies  were  not  to  stand  part  of  the  will. 

This  was  an  appeal  by  the  defendant,  Margaret  Gregory,  as 
administratrix  with  the  will  annexed  of  the  estate  of  John  Thompson, 
from  a  decision  of  Vice-Chancellor  Stuart,  on  the  (3rd  May,  1868, 
disallowing  exceptions  taken  by  the  appellant  to  the  report  of  the 
Master,  dated  the  20th  December,  1852,  whereby  he  had  certified, 
among  other  things,  that  certain  legacies  were  given  by  the  testator's 
will,  which  the  appellant  submitted  were  not  given,  on  the  ground 
that  it  appeared  by  the  will,  and  the  probate  copy  thereof,  that  the 
said  legacies  were  contained  in  the  second  sheet  of  the  will,  in 
which  second  sheet  there  appeared  divers  cross  lines,  obliterations, 
erasures,  alterations,  and  interlineations,  by  the  effect  of  which  the 
said  legacies  must  be  taken  as  struck  out  from  the  will,  or  rendered 
uncertain,  unintelligible,  and  void :  the  facts  were  as  follow. 

The  testator  John  Thompson  died  on  the  6th  March,  1848 ;  and 
soon  afterwards  two  several  documents  were  produced,  each  being 
alleged  to  be  his  will ;  one  was  dated  the  22nd  February,  1848,  and 
the  other  the  5th  March,  1848.  The  latter  document  consisted  of  three 
sheets  of  paper ;  the  second  sheet  contained  a  variety  of  legacies  and 
directions  to  his  trustees,  &c. ;  some  of  tbese  were  altered  in  pencil 
(for  example,  in  one  place,  the  name  of  Willis  was  altered  into  Ellis), 
and  the  whole  of  the  sheet  appeared  crossed  out  by  means  of  diagonal 
lines  in  ink,  with  the  exception  of  certain  legacies  to  individuals. 

Proceedings  were  taken  in  the  Prerogative  Court  of  Canterbory 
as  to  the  two  documents,  the  result  of  which  was,  that  on  the  20th 
June,  1846,  a  decree  was  pronounced  by  Sir  H.  J.  Fust  for  the 
force  and  validity  of  the  will  as  contained  in  the  document  of  the 
5th  March,  1848,  "  with  the  several  alterations,  interlineations,  and 
erasures  appearing  therein ;  "  and  on  the  16th  March,  1847,  letters 
of  administration  with  the  will  annexed,  **  as  the  same  now  stands," 
were  granted  to  the  defendant. 

On  the  15th  May,  1849,  a  legatees  suit  was  instituted  for  an 
account  and  for  payment  of  the  legacies  and  annuities  given  by 
the  will ;  and  a  decree  was  made  on  the  15th  July,  1851,  directing 
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a  referenee  to  the  Master  to  take  an  account  in  the  usual  way,  of        gakn 
legacies  and  annuities.  Orboobt. 

The  Master  made  his  report,  dated  the  20th  December,  1852, 
certifying  that  the  testator  had  among  other  legacies  given  the 
legacies  which  were  brought  in  question  by  the  present  appeal; 
they  were  the  legacies  over  which  the  cross  lines  had  been  drawn, 
as  above  mentioned.  The  defendant  excepted  to  the  Master's  report ; 
and  the  matter  was  heard  by  Vice-Chancellor  Stuart,  on  the  8rd 
May,  1868,  when  his  Honour  overruled  the  exceptions.  The  Vicb- 
Chancellob  relied  on  the  case  of  Cooper  v.  Bockett  (i),  the  decision 
in  which  was  to  the  e£fect,  that  in  the  absence  of  evidence  the 
presumption  must  be  that  the  lines  drawn  across  the  will  were 
made  after  the  execution  of  the  will ;  and  being  of  opinion  that  the 
Ecclesiastical  Court  had  left  the  question  of  what  construction  was 
to  be  put  on  the  cross  lines  being  drawn  over  the  legacies  open  to 
the  decision  of  the  *Court  of  Chancery,  his  Honour  held  that  the  lines  [  •779  ] 
were  not  so  drawn  as  under  the  late  Act  (1  Vict.  c.  26)  amounted 
to  an  alteration  of  the  will  in  respect  of  the  part  underneath  the 
lines.    From  this  decision  the  defendant  now  appealed. 

Mr.  Bacon  and  Mr.  Murray  for  the  appellant : 

The  lines  must  be  assumed  to  have  been  drawn  across  the  will 
before,  and  not  after,  its  execution  by  the  testator.  The  case  of 
Cooper  V.  Bockett  (i)  does  not  apply,  because  there  the  probate  was 
granted  without  the  alterations,  the  Ecclesiastical  Court  having  thus 
determined  that  they  were  not  part  of  the  will.  Here  the  Eccle- 
siastical Court  has,  by  granting  the  probate  infac  simile,  held  that 
the  alterations  were  made  before  the  execution  of  the  will,  and  left 
it  to  this  Court  to  put  a  construction  upon  them.  That  construction, 
we  contend,  must  be  that  the  testator  did  not  intend  the  legacies 
crossed  through  to  be  part  of  his  will.  The  provisions  of  the  Act 
1  Vict.  c.  26,  as  to  alterations  cannot  be  referred  to,  for  the  form  of 
the  probate  excludes  any  argument  on  that  point.  (They  referred 
to  Francis  v.  Grover  (2),  Shea  v.  Boschetti  (8).) 

Mr,  Wigram  and  Mr.  Berkeley,  in  support  of  the  decision  of 
the  Vice-Chancellob  : 

This  Court  is  placed  in  considerable  difficulty  by  what  the 
Ecclesiastical  Court  has  done,  and  the  only  meaning  that  can  be 

(1)  69  E.  B.  371  (4  Moo.  P.  C.  419).         (3)  Since  reported,  18  Beav.  321. 

(2)  71  B.  B.  26  (5  Hare,  39). 
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Gakk        given  to  the  fac-nmile  probate  is,  that  all  the  legacies  that  are 
Gbbqokt,     legible  are  to  remain  parts  of  the  will :  what  other  reason  is  there 
for  leaving  the  lines? 

[  780  ]  (The  Lord  Chancellor  :  They  may  be  left  to  show  the  meaning 

of  the  testator :  suppose  for  example  a  case  of  this  kind, — a  testator 
says,  "  I  give  A.  B.  an  annuity  of  500Z.  and  I  give  him  also  1,000L," 
and  he  then  strikes  out  down  to  and  including  the  words  "  5001.") 

This  Court  may  look  at  the  original  will  to  aid  it  in  coming  to  a 
decision  on  the  point  of  construction :  [Compton  v.  Bloxham  (l)]. 

Mr.  Bacon  was  not  called  on  to  reply. 

The  Lord  Chancellor: 

I  confess  that  I  do  not  entertain  any  doubt  on  this  case,  though 
I  say  so  with  all  deference,  as  the  Yice-Chancellor  and  Master 
both  agreed  in  taking  a  contrary  view  of  it.  The  case  of  Cooper  v. 
Bockett  (2)  established  this  principle,  namely,  that  pHmd  facie  the 
presumption  of  law  is,  that  alterations  and  erasures  in  a  will  are 
made  after  the  execution ;  but  that  principle  has  no  application  to 
the  present  case,  because  the  probate  has  been  granted  with  the 
alterations  on  it.  I  may  here  remark,  that  I  am  not  one  of  those 
who  think  that  it  is  competent  for  this  Court  on  every  occasion  to 
look  at  the  original  will,  though  I  am  aware  that  Lord  Eldon  did 
[  *7®^  ]  it  in  some  instances,  but  in  each  there  were  particular  ♦circum- 
stances. I  think  it  must  be  taken  as  conclusively  settled  by  the 
Ecclesiastical  Court,  that  the  will  was  at  its  execution  in  the  state 
in  which  we  now  find  it ;  that  is,  that  the  testator  executed  the 
•  instrument  with  the  cross  lines  drawn  over  it.  That  being  so,  the 
question  is,  what  does  the  instrument  mean.  It  has  been  suggested 
that  the  lines  were  on  the  paper  before  the  testator  wrote  his  will ; 
but  I  must  deal  with  that  as  if  the  matter  was  before  me  as  a  jury, 
and  I  cannot  believe  that  the  case  is  such  as  is  suggested :  it  is  an 
extravagant  supposition.  The  meaning  of  the  lines  being  drawn  is, 
that  what  the  testator  had  intended  as  to  giving  the  legacies  over 
which  they  are  drawn  had  ceased  to  be  his  intention,  and  he  there- 
fore placed  the  lines  there  to  show  this :  he  meant  to  strike  out  the 
legacies.  It  is  then  said  that  there  are  pencil  alterations  of  these 
legacies.  If  these  were  made  before  drawing  the  lines,  they  would 
be  nothing,  and  if  after,  still  that  would  not  satisfy  me  that  the 
(1)  70  R.  R.  178  (2  CoU.  201).  (2)  59  R.  R.  371  (4  Moo.  P.  C.  419). 
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crossing  oat  was  not  to  have  its  natural  effect :  they  do  not  erase 
the  crossing  out.  I  believe  they  were  made  before,  bat  the  circam- 
stance  makes  no  difference.  The  result  is,  that  all  the  legacies 
were  struck  out,  and  that  the  exceptions  taken  to  the  Master's 
report  and  this  appeal  must  be  allowed. 


GAmr 
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HICKS  V.  SALLITT  (1). 

(3  D.  M.  &  G.  782—817 ;  S:  C;  23  L.  J.  Ch.  571 ;  18  Jur.  915  ;  2  Eq.  E.  818  ; 
22  L.  T.  O.  S.  322 ;  2  W.  B.  173.) 

The  manor  of  W.  was  by  settlement  vested  in  trustees  upon  such  trusts 
as  £.  B.  a  married  woman  should  by  will  appoint :  before  any  will  was 
made  a  piece  of  copyhold  land  was  under  an  Inclosure  Act  allotted  to  the 
trustees  of  the  settlement  as  lordts  of  the  manor  and  in  compensation  of 
their  interest  in  the  soil  of  the  manor :  under  the  same  Act  two  copyhold 
allotments  were  made  to  two  other  persons  in  respect  of  copyhold  interests : 
the  trustees  of  the  settlement  in  exercise  of  a  power  vested  in  them  for  that 
purpose  bought  the  two  last-mentioned  allotments  and  held  them  upon  the 
same  trusts  as  the  manor :  afterwards  in  1807  E.  B.  made  her  will  devising 
the  manor  with  its  appurtenances  to  the  father  of  the  plaintiff  for  life,  with 
remainder  to  his  first  son  in  tail,  with  remainder  to  his  second  son  the 
plaintiff,  and  devising  the  residue  of  her  property  to  trustees  on  trust  to 
sell :  £.  B.  died  in  1813,  and  the  copyhold  allotment  made  to  the  trustees 
of  the  settlement  and  the  two  allotments  purchased  by  them  were  then 
treated  by  the  trustees  of  the  will  as  part  of  the  residue,  and  in  1814  were 
sold  to  a  person  from  whom  the  defendant  subsequently  purchased.  The 
plaintiff  while  an  infant  became  entitled  in  1831  by  the  deaths  of  his  father 
and  elder  brother  to  the  manor  under  the  devise :  he  attained  twenty-one 
in  1849,  and  soon  afterwards  filed  a  bill  claiming  the  thiee  allotments  as 
part  of  the  manor :  Held,  that,  as  to  each  allotment,  there  had  been  under 
the  circumstances  an  extinguishment  of  the  copyhold  in  the  manor,  and 
that  they  all  passed  to  the  plaintiff  imder  the  devise  of  the  manor,  there 
being  nothing  on  the  face  of  the  will  to  show  that  the  testatrix  intended  to 
use  the  word  in  any  other  than  its  ordinary  legal  meaning. 

Held,  also,  that  the  plaintiff  was  entitled  to  an  account  of  rents  and 
profits  from  the  time  his  title  accrued  in  1831. 

Per  Lord  Cranworth:  In  the  absence  of  special  circumstances  the 
Ttutxim  fquitas  aequitur  legem  ought  to  prevail,  so  that  a  party  found  to  be 
wrongfully  in  possession  of  property  is  accoimtable  for  rents  and  profits  in 
equity  during  the  like  period  that  he  would  be  accountable  at  law. 

Per  Turner,  L.  J. :  In  cases  of  adverse  possession  where  there  is  no  trust;, 
no  infancy,  no  fraud,  no  suppression,  where  in  short  there  is  a  mere  bond 
fidt  adverse  possession,  it  is  not  according  to  the  course  of  the  Court  to  carry 
back  the  account  of  the  rents  beyond  the  filing  of  the  bill. 

This  was  an  appeal  by  the  defendants  from  a  decree  made  by 
Vice-Chancellor  Wood  in  a"  suit  instituted  by  the  plaintiff  W.  H. 


(I)  Eoward  v.  Shrewsbury  (1874) 
L.  R  17  Eq.  378,  400,  43  L.  J.  Ch. 
495,  29  L.  T,  862 ;  Jlickman  v.  Upsall 
(1876)  4  Ch.  D.  144,  46  L.  J.  Ch.  245, 


35  L.  T.  919 ;  In  re  Rayner  [1904]  1 
Ch.  176,  190;  73  L.  J.  Oh.  Ill,  89 
L.  T.  681,  C.  A. 


1855. 

Now.  21, 32. 
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1854. 
Jan.  14. 

Wood,  V.-C. 
On  Appeal. 

Lord 

Cbakwobth. 
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TUBHBB, 
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Hicks       Hicks,  as  devisee  under  the  will  of  Mrs.  E.  Barker,  to  recover 

Ballitt.  possession  of  certain  property  held  by  the  principal  defendant  M. 
Sallitt  who  was  in  possession,  and  who  claimed  to  retain  it  as 
purchaser  from  B.  Buxton  who  had  purchased  from  the  trustees  of 
Mrs.  E.  Barker's  will.  The  right  thus  in  dispute  depended  on 
whether  the  property  in  question  passed  by  a  specific  devise  of  the 
manor  of  Watton  Hall  contained  in  Mrs.  E.  Barker's  will,  or  was 
comprised  in  the  general  devise  of  the  residue  of  her  property  to 

[  *783  ]  trustees  *in  trust  to  sell.  The  circumstances  of  the  case  may  be 
stated  as  follows. 

In  1796,  Mrs.  E.  Barker  the  testatrix,  then  Mr&  E.  EUcks, 
widow,  was  seised  in  fee  simple  of  the  manor  of  Watton  Hall  in 
Watton,  in  the  county  of  Norfolk.  By  a  settlement  made  on 
occasion  of  her  marriage  with  Mr.  Barker,  dated  the  14th  May, 
1796,  this  manor  was  limited,  together  with  other  property,  to 
J.  F.  Francklin  and  his  heirs,  (in  the  event  which  actually 
happened,)  upon  such  trusts  as  Mrs.  E.  Barker  should  by  deed 
or  will  attested  as  therein  mentioned  appoint,  and  subject  thereto 
with  limitations  over.  In  the  year  1801,  (41  Geo.  III.),  an  Act 
was  passed  entitled  ''  An  Act  for  dividing  allotting  and  enclos- 
ing the  open  or  common  fields  half  year  or  shacklands  lammas 
meadows  fens  commons  and  waste  lands  within  the  several  parishes 
of  Watton  and  Carbrooke  in  the  county  of  Norfolk ;  "  and  in  this 
Act  it  was  recited  that  J.  F.  Francklin  was  or  claimed  to  be  lord 
of  the  manor  of  Watton  Hall  as  being  trustee  for  Mrs.  E.  Barker, 
and  among  other  things  it  was  enacted,  that  the  Commissioners 
should  "  set  out  and  allot  unto  and  for  the  respective  lord  or  lords 
lady  or  ladies  of  the  soil  of  the  said  commons  and  waste  lands,  or 
their  respective  assigns,  such  part  of  the  lands  and  grounds  hereby 
directed  to  be  divided  and  allotted  within  the  said  parishes  of 
Watton  and  Carbrooke  respectively  as  in  the  judgment  of  the 
said  Commissioners  shall  be  a  full  recompense  and  compensation 
for  his  her  or  their  right  or  rights  in  and  to  the  soil  of  the  si^id 
commons  and  waste  lands  respectively ; "  and  by  another  clause 
in  the  Act  it  was  directed  that  the  several  allotments  which  should 
be  made  in  respect  of  freehold  or  copyhold  should  be  held  to  be 
according  to  the  same  nature  and  tenure  as  the  rights  in  respect 
of  which  they  were  allotted.    In  October,  1808,  P.  R.  Taylor  and 

[  ♦TSi  ]  E.  H.  Grigson  were  appointed  trustees  ♦of  Mrs.  E.  Barker's 
marriage  settlement  in  the  place  of  J.  F.  Francklin,  and  the  trust 
estates  were  duly  conveyed  to  them ;  and  by  a  contemporaneous 
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deed  certain  personal  estate  was  vested  in  the  same  trustees  upon  hiokb 
trust  to  lay  it  out  in  the  purchase  of  land,  which  land  when  pur-  SALLrrr. 
chased  was  to  be  held  on  the  same  trusts  as  the  real  estate  already 
settled.  On  the  24th  December,  1803,  the  Gommbsioners  under 
the  Act  allotted  to  P.  R.  Taylor  and  E.  H.  Grigson,  as  lords  of  the 
manor  of  Watton  Hall  as  trustees  for  Mrs.  E.  Barker,  a  piece  of 
land  Lot  No.  1  as  compensation  for  their  interest  in  the  soil  of  the 
manor :  they  also  allotted  another  piece  of  land  Lot  No.  2  to  the 
devisees  of  Thomas  Scott  deceased  in  respect  of  certain  copyhold 
interest ;  and  another  piece  of  land  Lot  No.  8  to  Thomas  Scott  as 
entitled  under  a  settlement  dated  the  8rd  June,  1791,  called  here- 
after, for  the  sake  of  distinction,  Crockley's  settlement,  also  in 
respect  of  copyhold  interest  (1).  In  1804,  P.  R.  Taylor  and  E.  H. 
Grigson  applied  a  part  of  the  trust  monies  in  their  hands  in  the 
purchase  of  Lot  2  from  the  devisees  of  Thomas  Scott ;  and  soon 
afterwards  they  purchased  out  of  the  trust  monies  Lot  8  from  the 
parties  interested  under  Crockley's  settlement :  both  these  lots 
were  duly  surrendered  to  them. 

The  trustees  of  Mrs.  E.  Barker  being  thus  in  possession  of 
Lot  No.  1  allotted  to  them  as  lords  of  the  manor,  and  of  the 
Lots  Nos.  2  and  8  by  purchase,  the  whole  of  these  pieces  of  land 
were  together  with  other  lands  thrown  into  one  estate  called  Neaton 
Farm,  and  in  June,  1807,  it  was  leased  to  R.  Buxton  for  a  term 
of  thirteen  years  from  Michaelmas,  1806.  The  plaintiff's  case  was 
*that  the  several  lots  having  become  vested  in  the  lord  of  the  [*785] 
manor  there  had  been  an  extinguishment  as  to  them  of  the  copyhold 
and  that  they  had  become  part  of  the  manor. 

On  the  4th  December,  1807,  Mrs.  E.  Barker  made  her  will  in 
pursuance  of  the  power  reserved  to  her  by  her  marriage  settlement, 
and  after  various  devises,  (among  others  a  specific  devise  of  a 
certain  copyhold  tenement  to  which  she  afterwards  referred  in  the 
third  codicil  to  her  will  as  being  part  of  her  residuary  estate,)  she 
directed  and  appointed  (amongst  other  hereditaments)  all  that 
the  manor  or  reputed  manor  of  Watton  Hall  in  Watton  in  the 
county  of  Norfolk,  together  with  all  courts  leet  and  courts  baron 
fines  quit  rents  and  profits  of  courts  and  all  other  the  rights 
members  privileges  advantages  and  appurtenances  to  the  manor 
or  lordship  or  reputed  manor  or  lordship  belonging  or  appertain- 
ing, to  and  to  the  use  of  J.  S.  Watts  and  W.  Grigson  their  executors 

(1)  Therewere  other  lots  included  in  those  mentioned,  but  two  only,  Nos. 
the  purchases  by  the  trustees  besides      2  and  3,  are  specified. 
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HicKB  administrators  and  assigns  for  and  during  the  full  term  of  eight 
salutt.  hundred  years  to  commence  and  be  computed  from  the  day  next 
before  the  day  of  her  decease,  <this  term  had  since  become  satisfied 
and  determined,)  and  subject  to  the  term,  to  and  to  the  use  of 
John  Baby  Hicks  (the  father  of  the  plaintiff)  and  his  assigns  for 
his  life,  with  remainder  to  the  use  of  the  first  son  of  the  said 
J.  B.  Hicks  and  the  heirs  male  of  the  body  of  such  first  son,  and 
on  failure  of  such  issue  to  the  use  of  the  second,  third,  fourth,  fifth, 
and  all  and  every  other  son  and  sons  of  the  said  J.  B.  Hicks 
severally  and  successively  in  remainder  as  they  should  respectively 
be  in  seniority  of  age  and  priority  of  birth  and  their  several  and 
respective  heirs  male  of  the  body  or  several  and  respective  bodies 
of  the  same  son  or  sons  respectively,  every  elder  of  the  same  sons 
and  the  heirs  male  of  his  body  issuing  being  always  to  be  preferred 
[  *786  ]  to  and  take  ^before  the  younger  of  the  same  sons  and  the  heirs 
male  of  his  body  issuing,  with  divers  remainders  over:  and  the 
testatrix  directed  that  these  limitations  and  appointments  should 
extend  as  well  to  the  lands  and  hereditaments  settled  on  her 
marriage  as  to  any  hereditaments  since  purchased  or  received  by 
way  of  exchange  or  allotment,  as  far  as  the  said  lands  and  here- 
ditaments were  comprehended  within  the  descriptions  before  con- 
tained: and  the  testatrix  directed  and  appointed  /ill  the  residue 
and  remainder  of  her  real  estate  situate  at  Watton  aforesaid  and 
towns  next  adjacent  over  which  she  had  any  power  of  appointment 
unto  Bobert  Harvey  and  John  Hebgin  their  heirs  and  assigns, 
upon  trust  that  they  or  the  survivor  of  them  or  the  heirs  of  such 
survivor  should  as  soon  as  conveniently  might  be  after  her  decease 
sell  and  dispose  of  the  same  real  estate  either  together  or  in  parcels 
and  either  by  public  auction  or  by  private  contract  and  should  convey 
and  assure  the  same  when  sold  unto  the  person  or  persons  who 
should  agree  to  become  the  purchaser  or  purchasers  thereof  and 
to  his  and  her  or  their  heirs  or  assigns  for  ever,  or  to  such  person 
or  persons  and  to  such  uses  and  for  such  purposes  as  he  she  or 
they  should  direct  and  appoint,  and  should  stand  possessed  of  the 
money  arising  from  such  sale  as  aforesaid  upon  the  trusts  in  the 
will  expressed  and  declared  of  and  concerning  the  same :  and  the 
testatrix  appointed  B.  Harvey  and  J.  Hebgin  to  be  executors  in 
trust  of  her  will. 

The  testatrix  made  several  codicils  to  her  will,  the  last  of  which 
was  dated  in  October,  1812.  In  the  second  codicil,  dated  in 
February,  1812,  she  corrected  a  minute  mistake  as  to  the  amount 
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of  the  rent  of  one  of  the  properties  given  hy  her  will ;  and  in  the       Hickj! 

third  she  referred  to  the  direction  to  sell  the  residue  of  her  real     sallitt. 

estate,  and  revoked  the  direction  as  to  two  cottages  which  she  then 

gave  to  two  of  her  servants ;  one  of  these  cottages,  both  *of  which       [  ^787  ] 

were  copyhold,  was  not  in  fact  included  in  the  residue,  but  had 

been  specifically  devised  as  above  stated. 

The  testatrix  died  on  the  24th  July,  1818,  at  which  time 
W.  Mason  and  E.  H.  Grigson  were  the  trustees  of  the  marriage 
settlement,  the  former  having  been  substituted  for  P.  B.  Taylor 
who  had  died.  In  1814,  B.  Buxton  purchased  from  the  trustees 
of  Mrs.  E.  Barker's  will  the  property  so  held  by  him  as  tenant  as 
before  mentioned,  and  the  same  was  duly  conveyed  to  him,  the 
property  being  treated  as  part  of  the  residue  and  as  therefore  held 
in  trust  for  sale  under  the  directions  contained  in  the  will. 
B.  Buxton  remained  in  possession  till  his  death  in  1885 :  the 
principal  defendant  in  the  present  suit,  M.  Sallitt,  purchased  the 
property  from  the  trustees  of  the  will  of  B.  Buxton,  and  was  in 
possession  at  the  time  of  the  filing  of  the  bill. 

J.  B.  Hicks,  the  father  of  the  plaintiff,  and  to  whom  the  manor 
of  Watton  Hall  was  devised  by  Mrs.  E.  Barker's  will  as  before 
mentioned,  died  on  the  27th  November,  1828,  leaving  two  sons 
and  no  more,  ^namely,  the  plaintiff  and  his  elder  brother,  both 
infants.  The  plaintiff's  elder  brother  died  on  the  1st  June,  1881, 
an  infant,  and  the  plaintiff,  who  then  became  entitled,  attained  his 
age  of  twenty-one  on  the  28rd  October,  1849. 

In  December,  1860,  the  plaintiff  filed  his  bill,  charging  that  the 
pieces  of  land  before  mentioned  as  Lots  1,  2,  and  8,  respectively 
sold  by  the  trustees  of  Mrs.  E.  Barker's  will  to  B.  Buxton,  were 
part  of  the  manor  of  Watton  Hall,  and  as  such  belonged  to  the 
plaintiff  under  the  devise  contained  in  the  will,  and  praying  that 
the  same  might  be  decreed  to  be  conveyed  to  the  plaintiff  accord- 
ingly, and  that  an  account  might  be  taken  ♦of  the  rents  and  profits  [  •788  ] 
of  the  premises  as  from  the  1st  June,  1881. 

The  cause  was  heard  before  the  Vice-Chancellor  Sir  W.  Page 
Wood  in  February,  1858,  when  his  Honour  made  a  decree  in 
favour  of  the  plaintiff  as  prayed  by  the  bill.  His  Honour  thought 
that  he  could  not  arrive  at  the  conclusion  that  it  was  the  intention 
of  the  testatrix  to  sever  the  manor  from  the  copyholds  which  had 
fallen  into  it;  that  the  extinguishment  of  the  copyholds  in  the 
manor  was  made  out ;  and  that,  as  the  result  of  the  whole  case, 
the  defendant  M.  Sallitt  must  be  treated  as  a  trustee  of  the  rents 
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HicKi       and  profits  of  the  property  for  the  plaintiff  as  from  1831*    From 
SaiiUtt.     ^18  decision  the  defendants  now  appealed. 

The  Solicitor-General,  Mr.  RoU,   and  Mr.  Selwyn,  for    the 
plaintiff,  supported  the  decision  of  the  Vicb-Chancbllor  : 

They  stated  the  facts  of  the  case,  and  noticed  shortly  the  varioas 
arguments  which  had  been  relied  on  by  the  defendants  on  the 
previous  hearing.  They  contended  that  M.  Sallitt  took  the  pro- 
perty with  full  knowledge  of  the  state  of  the  title,  and  that,  under 
the  circumstances  of  the  case,  nothing  passed  to  him  but  a  dry 
trust,  and  that  the  decree  appealed  from  was  therefore  correct. 

Mr.  Wigram  and  Mr.  Toller  for  the  appeal : 

It  is  submitted  that  the  Yigb-Ghangellob  was  wrong  on  two 
main  points ;  first,  as  to  the  construction  to  be  put  on  the  word 
**  manor  "  in  the  will  of  Mrs.  E.  Barker;  and  secondly,  in  direct- 
ing an  account  of  the  rents  from  1881  instead  of  from  the  filing 
of  the  bill.  On  the  first  it  is  contended,  that  the  testatrix  used 
the  word  *'  manor  "  merely  in  a  popular  sense ;  she  meant  by  it 

r  •78»  ]  manorial  *rights  only,  and  did  not  intend  to  include  appurtenances 
of  a  more  corporeal  nature;  she  never  could  have  contemplated 
that  part  of  Neaton  Farm,  the  greater  portion  of  which  clearly 
passed  as  residue,  should  be  severed  from  it  and  joined  to  the 
manor  of  Watton  Hall ;  and  it  must  have  been  her  intention  that 
the  territorial  incidents  of  the  manor  should  fall  into  the  residue. 
The  frame  of  the  will  which  was  an  appointment  under  a  power, 
.  the  terms  of  the  settlement  by  which  that  power  was  given,  and 
the  circumstances  of  the  property,  all  confirmed  this  view  of  the 
case.  The  third  codicil  especially  was  strongly  in  favour  of  the 
argument,  for  by  it  the  testatrix,  wishing  to  dispose  of  two  copy- 
hold cottages  in  a  particular  manner,  revoked  the  gift  of  the 
residue  as  to  them,  thus  showing  that  she  intended  copyholds  to 
pass  as  residue,  and  not  by  the  devise  of  the  manor.  [They 
referred  to  Doe  v.  Williams  (i),  Cholmondeley  v.  Clinton  {2),  Doe  v. 
Davidson  (s),  and  other  cases.]  On  the  second  main  point,  as  to 
the  period  from  which  the  account  of  rents  and  profits  ought  to 
be  taken,  it  is  submitted  that,  this  being  a  case  of  entire  mistake 
and  the  whole  transaction  being  bond  Jide,  the  account  ought  to 

[  *790  ]       have  been  directed  only  *from  the  filing  of  the  bill.     [On  this 

(1)  63  E.  E.  77  (11  M.  &  W.  803).         pp.  91,  92). 

(2)  22    R.  E.  84    (2    J.   &    W.   1,  (3)  14  R.  E.  613  (2  M.  &  S.  175). 
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point  they  cited  AUomey-Oeneral  v.  The  Mayor  of  Exeter Q\  and        Hicu 
other  cases.]  Sallitt. 

(Thb  Lord  Chakcbllor  :  We  all  think  that  if  the  plaintiff  had 
heen  adiilt  we  should  not  have  given  the  account  further  back 
than  the  filing  of  the  bill ;  but  what  we  wish  to  direct  attention 
to  is,  the  present  being  the  case  of  an  infant,  and  as  to  this  we 
are  in  doubt.) 

[On  that  point  they  cited  Bowes  v.  Eeut  London  Waterworks  (^\ 
and  other  cases.]  At  all  events  it  is  submitted,  that  the  account 
cannot  be  carried  back  for  more  than  six  years. 

(The  Lord  Justice  Knioht  Bruce  mentioned  Pulteney  v. 
Warren  (a),  and  observed  that  the  grounds  stated  by  Lord  Eldon 
in  his  judgment  in  that  case  for  confining  the  account  of  rents 
and  profits  to  the  filing  of  the  bill,  did  not  apply  to  the  case  of  an 
infant. 

The  Lord  Chancellor  mentioned  Grant  v.  Ellis  (4).) 

The  Sdicitor-Oeneral,  in  reply.    *     ♦     ♦  [  79i  ] 

Thb  Lord  Chancellor  :  [  792  ] 

This  ease  is  one  of  considerable  nicety,  requiring  the  exercise  of 
great  discretion  on  the  part  of  the  Court  in  giving  its  judgment, 
because  it  is  almost  impossible  not  to  have  a  strong  leaning  in 
favour  of  the  defendant ;  he  is  in  possession  *of  property  purchased 
by  him  several  years  ago,  from  a  vendor  who  bought  it  many  years 
previously,  and  paid,  for  anything  that  appears  to  the  contrary,  a 
full  consideration  for  it,  and  the  difficulty  which  is  now  raised 
against  the  title  is  one  that  might  well  have  escaped  the  observa- 
tion of  persons  using  ordinary  care  and  vigilance.  A  party  filling 
such  a  position  ought  not  certainly  to  be  disturbed  unless  the  case 
is  clearly  made  out  against  him ;  but  when  it  is  made  out,  the 
Court  must  decide  in  favour  of  the  plaintiff  who  raises  the  objection 
without  any  displeasure  against  him  for  asserting  that  which, 
according  to  the  result,  is  shown  to  be  his  legal  right.  The  facts 
of  the  case  arise  thus, — (His  Lordship  here  stated  the  facts  to  the 
effect  before  set  out.) 

The  case  made  by  the  bill  is,  that  the  trustees  of  Mrs.  Barker's 
will  by  becoming  piurchasers  of  the  copyholds,  or  taking  a  surrender 

(1)  26  B.  B.  105  (2  Busa  362).  (3)  6  B.  B.  226  (6  Vea  72,  p.  93), 

(2)  23  R  B.  84  (3  Madd.  375).  (4)  60  R  B.  694  (9  M.  ft  W.  1 13) 
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HioKs  of  them  to  themselves  who  were  lords  of  the  manor,  and  not  to 
Sallitt.  trustees  so  as  to  keep  them  separate  from  the  manor,  caased  an 
[  *793  ]  extinguishment  *of  the  copyholds  in  the  manor,  and  consequently 
that  by  the  devise  of  the  manor  in  Mrs.  Barker's  will,  the  copyhold 
allotments  passed  as  parcel  of  the  manor.  It  was  contended,  that 
by  the  devise  in  question  all  that  really  belonged  to  the  manor 
necessarily  passed,  including  not  only  what  had  formerly  been  part 
of  it,  but  also  the  copyholds  which  had  become  parcel  of  the 
demesne  of  the  manor  under  the  circumstances  I  have  mentioned. 

The  general  principle  involved  in  this  contention  does  not  admit 

of  any  doubt,  for  it  cannot  be  disputed  that  the  devise  of  a  manor 

will  carry  everything  which,  having  originally  been  copyhold  of  the 

manor,  has  after  the  devise  and  before  the  testator's  death  ceased 

to  be  copyhold  only  because  it  has  been  surrendered  to  the  lord  to 

his  own  use.    But  then  it  is  said,  that  although  that  is  true  as 

a  general  proposition,  yet  it  is  competent  to  every  testator  to  be  his 

own  interpreter  if  he  chooses  so  to  be,  and  that  he  may  say  that  by 

the  word  ''  manor  "  he  does  not  mean  to  include  the  copyholds 

that  he  has  since  purchased,  and  which  in  that  way  became  part 

of  the  manor.    There  is  no  doubt  also  of  that  proposition ;  but 

when  a  testator  uses  a  word  which  has  a  well-known  ordinary 

acceptation,  it  must  appear  very  certain  that  he  has  said  on  the 

face  of  the  will  that  he  uses  it  in  another  sense  before  the  ordinary 

sense  can  be  interfered  with.    The  question  then  is,  whether  there 

is  on  the  face  of  this  will  anything  that  indicates  so  clearly  that  by 

''  manor  "  the  testatrix  did  not  mean  to  include  all  that  by  law  is 

included  in  it,  that  she  must  be  considered  as  not  having  included 

the  copyholds  which  had  been  purchased  in  the  general  designation. 

I  have,  I  confess,  a  suspicion  that  the  defendant  is  right  when  he 

says  that  Mrs.  Barker  did  not  think  that  by  "  manor  "  she  woald 

[  *794  ]      pass  these  copyholds,  but  that  is  not  enough :  in  order  *to  alter  the 

meaning  of  the  word  it  must  appear,  not  that  she  might  have  meant 

it  in  a  different  sense,  but  that  she  must  have  meant  it  in  a  different 

sense,  and  this  can  only  be  shown  by  pointing  out  either  some 

inconsistency  in  different  parts  of  the  will,  or  a  positive  statement 

of  such  being  the  sense  intended,  or  a  redtictio  ad  absurdum  by  not 

taking  the  word  in  a  qualified  sense. 

The  grounds  which  have  been  relied  on  in  support  of  the 
defendant's  case  on  this  point  amount  to  this,  namely,  that  certain 
expressions  can  be  found  which  are  consistent  with  the  testatrix 
not  having  understood  the  word  *'  manor  "  in  its  proper  sense :  the 
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proposition,  however,  to  be  established  is,  that  they  are  ineoosistenk 
with  her  having  used  it  in  its  proper  sense,  and  I  think  none  of  the  saluit. 
objections  go  so  far  as  that.  In  the  first  place  it  is  said,  that  the 
testatrix  in  devising  the  manor  has  nsed  words  which,  if  she 
supposed  the  copyholds  in  question  to  be  part  of  the  manor,  would 
be  tautological,  but  this  argument,  if  pushed  to  the  extent  that 
words  must  be  always  understood  in  a  qualified  meaning  where 
they  are  accompanied  by  expressions  which  would  be  tautological 
if  they  are  not  so  understood,  would  alter  the  meaning  of  almost 
every  conveyance  or  will  that  was  ever  drawn.  It  was  next  said, 
that  among  a  number  of  items  which  are  added  to  the  devise  of  the 
manor,  there  is  a  devise  of  property  which  was  originally  copyhold, 
and  it  was  argued  that  the  testatrix  would  not  have  thus  added  it, 
if  she  had  meant  it  to  be  included  in  the  manor.  Perhaps  she 
might  not,  but  probably  she  did  not  know  that  it  was  part  of  the 
manor,  and  exactly  the  same  observation  applies  to  this  as  to  the 
last  objection,  of  which  it  is  in  fact  a  branch.  The  third  codicil 
was  then  referred  to,  in  which  the  testatrix  treats  a  particular  copy- 
hold cottage  as  part  of  the  residue,  which  was  in  fact  *part  of  the  [  *796 
manor.  This  again  is  an  argument  of  the  same  sort  as  the  others 
which  I  have  already  noticed  :  all  that  it  proves  is,  that  she  did  not 
know  whether  the  cottage  was  part  of  the  manor  or  not,  and  her 
only  anxiety  was,  that  it  should  go  to  the  person  mentioned  in  the 
codicil  and  to  no  one  else.  It  was  also  said  that  the  word  "manor" 
was  to  be  taken  as  used  in  the  will  in  the  same  sense  in  which  it 
was  used  in  the  settlement ;  but  the  substratum  of  this  argument 
failed,  for  it  was  not  shown  that  the  word  was  used  in  the  settlement 
in  any  but  its  ordinary  sense.  The  result  is,  that  every  estate  which 
was  so  purchased  as  to  become  in  point  of  law  parcel  of  the  manor, 
and  constituting  a  demesne  of  the  manor,  passed  under  the  devise 
of  the  manor. 

A  question  was  then  raised  as  to  whether  the  copyholds,  though 
surrendered  to  the  use  of  the  lord,  or  rather  the  lord's  trustees  the 
lords  of  the  manor,  were  so  surrendered  as  to  unite  them  with  the 
manor.  As  to  Lot  1,  (the  allotment  which  was  made  to  the  lord  in 
right  of  the  soil  by  the  Commissioners  under  the  Act  of  Parliament), 
it  was  said  that  it  did  not  follow  that  it  became  parcel  of  the  manor, 
for  it  might  be  a  distinct  inheritance  independent  of  the  manor.  In 
support  of  this  view,  the  decision  in  Doe  v.  Davidson  (}),  before 
Lord  EUenborough,  was  relied  upon.  That  was  the  case  of  a 
(1)  14  R.  E.  613  (2  M.  &  S,  175). 
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HI0K8  parish  in  the  north  of  England,  consisting  of  a  great  nnmher  of 
SALLiTT.  customary  freeholds,  which  I  take  for  the  present  purpose  to  haye 
been  on  the  same  footing  as  copyholds :  the  lord  and  the  copy- 
holders, or  customary  freeholders,  entered  into  an  agreement  to 
make  a  division  of  their  lands;  and  having  done  so,  the  lord  taking 
a  certain  portion,  and  each  of  the  freeholders  taking  a  portion, 

[*796]       *they  obtained  an  Act  of  Parliament  confirming  what  they  had 
done;  and  then  the  question  arose,  half  a  century  afterwards, 
whether  the  allotments  which  the  copyholders  or  the  customary 
freeholders  had  taken  were  affected  by  the  customary  rules   of 
descent,  or  whether  they  became  freeholds  descendable  according 
to  the  common  law :  the  case  was  very  fully  argued,  and  a  very 
elaborate,  and,  I  think,  most  satisfactory  judgment  was  given 
by  Lord  Ellbnborough,  who  decided  that  they  took  freeholds 
descendable  as  at  common  law.    Parties  cannot  by  their  own  act 
create  a  new  course  of  descent,  and  what  the  parties  there  agreed 
to  was,  that  they  would  divide  the  lands  and  make  each  owner 
of  the  common  rights  the  owner  of  a  particular  piece  of  land 
absolutely  in  lieu  of  his  common   rights,  and  the  Legislature 
sanctioned  that,  but  it  did  not  introduce  any  clause  saying  that 
the  lands  should  be  of  any  other  tenure  than  the  lands  of  the  rest 
of  her  Majesty's  subjects.    The  Court  of  Queen's  Bench  therefore 
held  that  the  parties  did  not  create  a  new  tenure,  and  that  the  role 
of  descent  that  prevailed  in  other  lands  in  that  manor  did  not 
attach  on  the  divided  lands.    I  think  that  was  perfectly  right ;  but 
even  if  that  had  not  been  so  held,  the  decision  would  not  have 
touched  the  case  of  land  allotted  to  the  lord.    When  land  is  spoken 
of  as  allotted  to  the  lord,  it  is  meant  that  whereas  the  lord  had 
previously  the  right  of  soil  over  the  whole  common,  subject  to 
.  ^    rights  of  common  in  the  tenants  which  made  that  right  of  little  or 
no  value,  a  certain  portion  of  land  is,  on  a  division  being  made 
among  all  the  parlies  interested,  kept  by  the  lord  free  from  any 
common  rights,  the  rest  of  the  land  being  apportioned  amongst  the 
commoners.    The  question  here  having  reference  to  that  portion  of 
land  kept  by  the  lord,  it  would  seem  that,  as  a  matter  of  course,  it 
must  be  kept  by  him  as  part  of  that  which  it  was  before,  namely  his 

[  *797  ]  manor.  Even  if  *the  other  lands  became  freehold  instead  of  copy- 
hold, which  they  would  not  here  because  the  Act  of  Parliament 
expressly  says  they  are  to  be  copyholds,  that  would  not  alter  the 
quality  of  the  land  which  all  along  was  the  land  of  the  lord ;  it 
would  continue  the  same    after   as  before   the  inclosure.     That 
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diBtinguishes  the  present  case  from  Doe  v.  Davidson,  even  if  Doe  v.  Hioxa 
Davidson  could  have  had  any  application  to  the  copyholds,  but  it  salutt. 
is  in  fact  inapplicable,  because  there  is  an  express  and  particular 
elause  in  the  Act  of  Parliament,  making  all  the  allotments  to  the 
copyholders  in  respect  to  copyhold  rights,  copyhold  lands.  Then 
the  circumstance  i;?hich  appeared,  that  there  was  another  manor 
besides  that  of  Watton  Hall  mentioned  in  the  Act,  was  relied  on, 
and  it  was  said  that  it  was  not  clear  that  the  allotment  in  question 
was  made  out  of  lands  that  were  originally  parcel  of  the  lands  of 
Watton  Hall.  I  think,  however,  that  makes  no  difference,  for  the 
clear  meaning  of  the  Legislature  was,  that  for  the  purpose  of  the 
inclosure  it  was  all  to  be  treated  as  one  manor.  It  seems  to  me, 
therefore,  that  the  allotment  in  question  became  to  all  intents  and 
purposes  parcel  of  the  manor,  and  so  passed  under  the  devise. 

That  brings  me  to  the  other  two  cases,  namely,  the  purchase 
from  Scott's  devisees,  (Lot  2,)  and  the  purchase  from  the  parties 
interested  under  Crockley's  settlement  (Lot  8).  With  respect  to 
the  first  of  these  it  was  said,  that  there  was  no  extinguishment  of 
the  copyhold  rights  by  reason  of  the  peculiarities  that  attached  on 
the  title  of  Scott's  devisees.  Their  title  arose  thus ;  in  1768,  on 
the  marriage  of  Mr.  Scott,  certain  copyhold  lands  held  in  this 
manor  were  settled  on  Mr.  Scott  for  his  life,  with  remainder  to 
trustees  for  a  term  to  secure  a  jointure  to  his  wife,  with  remainder 
to  the  heirs  of  the  body  of  the  wife  by  the  husband.  (The  form  of 
the  ^deed  was  a  settlement  of  the  freeholds  and  a  covenant  to  sur-  [  *798  ] 
render  the  copyholds  to  the  same  uses.)  There  was  issue  of  the 
marriage  two  sons,  and  in  1791,  they  being  both  of  age,  but  not 
being  able  to  suffer  a  valid  recovery  because  they  were  only  con- 
tingent or  rather  expectant  remainder-men  in  fee,  concm-red  with 
their  father  and  mother  in  suffering  a  copyhold  recovery.  It  ^ 
appears  that  before  suffering  the  recovery  the  copyholds  were 
surrendered  to  the  use  ol  the  settlement,  this  not  having  been 
previously  done.  Subsequently,  the  inclosure  took  place,  and 
allotments  were  made  to  Scott's  devisees,  he  having  then  died  and 
his  widow  having  survived  him ;  and  Scott's  devisees  sold  to  the 
trustees  of  Mrs.  Barker's  settlement  and  surrendered.  Nothing 
more  was  at  that  time  done  to  complete  the  title,  which  was 
certainly  defective,  because  the  recovery  suffered  in  1791  had 
been  ineffectual  to  bar  any  estate  tail  that  was  in  existence, 
for  the  reason  before  stated.  The  title  was  also  defective, 
because,  applying  to  copyholds,  as  is  done  in  the  case  of  Lane  v. 
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Hicks  Pannell(\)  adopted  by  Mr.  Fearne,  the  doctrine  that  a  particular  estate 
Sallitt  must  continue  until  the  time  when  the  estate  in  remainder  comes 
into  possession,  Mr.  Scott  having  died  leaving  his  wife  surviving, 
the  remainder  to  the  heirs  of  the  body  of  the  wife  by  the  husband 
never  took  effect,  for  the  particular  estate  was  determined  before  it 
came  into  esse.  After  the  death  of  Mrs.  Barker,  however,  when 
the  sale  by  the  trustees  of  this  property  took  place,  the  blot  was  hit 
by  the  conveyancer  that  the  recovery  was  ineffectual  by  reason  of 
its  being  suffered  at  a  time  when  there  was  no  tenant  in  tail  in 
existence;  and  in  order  to  cure  the  defect,  the  then  eldest  sou,  his 
mother  being  dead,  suffered  another  recovery,  and  confirmed  the 
[  *799 1  title.  The  question  thus  is,  whether  this  proceeding  *had  the 
effect  of  so  making  good  the  title,  and  whether  the  devise  of 
the  manor  which  took  place  before  the  title  was  thus  confirmed, 
can  be  held  to  include  this  allotment.  On  this  part  of  the  case  I 
had  in  the  course  of  the  argument  considerable  doubts,  but  those 
doubts  have  been  entirely  removed.  It  appears  that  no  surrender 
was  made  in  1763  in  pursuance  of  the  covenant  in  Mr.  Scott*s 
settlement,  but  that  it  was  made  in  1791  when  the  first  recovery 
was  suffered.  I  am  strongly  inclined  to  think  that  that  enured  as 
a  surrender  to  the  use  of  Mr.  Scott  and  his  wife  for  life,  with 
remainder  to  the  heirs  of  the  body  of  the  wife.  That,  however, 
may  be  questioned,  and  it  does  not  seem  to  me  to  signify  whether 
it  did  or  not ;  because  if  it  did  not,  then  Mr.  Scott  and  his  wife  had 
the  copyhold  fee.  Whatever  interest  they  had  became  vested  in 
the  trustees  of  Mrs.  Barker's  settlement,  and  the  utmost  that  can 
be  said  (putting  it  in  the  most  favourable  way  for  the  defendant)  is, 
that  the  title  of  the  trustees  was  possibly  liable  to  be  defeated  at 
the  instance  of  the  heir  of  the  body  of  Mrs.  Scott  after  her  death. 
Then  the  question  being,  whether,  Mrs.  Barker  having  made  her 
will  after  the  purchase,  the  devise  of  the  manor  included  the  land 
so  purchased,  the  answer  must  clearly  be  that  it  did.  That  there 
might  by  possibility  be  an  equitable  right  attaching  in  others 
which  might  thereafter  be  enforced  could  not  be  said  to  prevent  it 
in  the  meantime  from  becoming  parcel  of  the  manor.  The  owner 
of  tlie  manor  might  be  lia))le  to  some  proceeding  at  the  instance  of 
the  party  having  the  dormant  equitable  right,  but  that  equitable 
right  was  barred  by  what  took  place  afterwards ;  so  that  the  result 
is,  that  the  manor  passed  without  any  equitable  claim  capable  of 
being  set  up  by  the  person  claiming  under  Scott. 

(1)  1  HoUe,  438. 
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It  now  remains  to  consider  the  ease  of  Lot  8,  taken  *under  Hickp 
Crockley's  settlement.  The  state  of  the  title  appears  to  have  been  sallitt. 
this ;  Grockley  made  a  settlement  of  freeholds  to  the  use  of  himself  [  *80o  ] 
for  life,  with  remainder  to  another  person  of  the  name  of  T.  Scott 
for  life,  with  remainder  to  his  wife  for  life,  with  remainder  to  the 
use  of  the  first  and  other  sons  in  tail  in  the  usual  way  :  there  was 
a  covenant  to  surrender  copyholds,  including  Lot  8,  to  the  same  .  . 
uses :  the  settlement  contained  a  general  power  of  sale  in  T.  Scott 
and  his  wife.  That  being  the  state  of  the  title,  and  Grockley 
having  been  admitted  and  being  dead,  T.  Scott  and  his  wife,  having 
at  that  time  been  admitted  to  no  more  than  a  tenancy  for  life, 
agreed  to  sell  and  did  sell  to  the  lords  of  the  manor.  There  is  a 
little  doubt  in  my  mind  how  far  the  admission  of  T.  Scott  and  his 
wife  enured  as  an  admission  for  those  in  remainder,  but  it  seems 
to  me  to  be  immaterial,  because  by  the  sale  made  under  the  power 
contained  in  the  settlement,  they  had  sold  to  the  lords  of  the  manor 
all  their  estate  and  interest,  and  this  Court  would  have  enforced  it 
in  favour  of  the  lords.  The  lords  therefore  had  the  legal  title  to 
the  manor  as  against  Scott  and  his  wife,  and  an  equitable  right  at 
any  time  to  call  for  a  surrender  from  any  one  else  in  whom  there 
might  be  an  outstanding  legal  estate.  Thus  the  lot  in  question 
constituted  part  of  the  manor  and  fell  into  it,  and  must  like  the 
rest  be  held  to  have  passed  under  the  devise  to  the  present  plain- 
tiff's father  for  life,  with  remainder  to  him  in  tail.  The  plaintiff 
thus  clearly  succeeds  in  establishing  his  title  to  have  these  copy- 
holds, which  form  parcel  of  the  manor  as  devised,  conveyed  to  him. 

There  now  remains  the  extremely  important  and  difficult  question, 
namely,  during  how  long  a  portion  of  time  ought  the  Court  to  give 
an  account  of  the  rents.  Though  we  have  disposed  of  the  main 
question  in  the  cause,  as  we  have  no  doubt  upon  it,  we  think  it  will 
be  more  satisfactory  *to  the  Court  and  to  the  parties,  and  conduce  [  ♦801  ] 
to  the  interest  of  those  who  are  to  be  guided  by  our  judgment  here- 
after, that  we  should  take  a  little  further  time  to  consider  the 
different  authorities  which  have  been  cited  on  the  last  point. 

I  may  add  that  we  are  quite  clear  that  there  ought  to  be  no  costs 
of  this  appeal,  because  it  is  an  appeal  rendered  necessary  by  the 
very  careless  way  in  which  the  testatrix  has  disposed  of  these 
extensive  estates.  It  was  a  very  reasonable  subject  to  bring  under 
the  consideration  of  the  Court :  the  plaintiff  brought  it  before  the 
Comi  below,  and  it  was  reasonable  on  the  part  of  the  defendant, 
who  had  been  so  bng  in  possession  and  who  had  been  led  into  that 
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Hicks       position  by  the  carelessness  of  the  testatrix,  to  bring  the  decision 
8AUJTT.      •^y  w*y  o*  review  before  us.    There  will  therefore,  under  the 
circumstances,  be  no  costs  of  the  appeal,  and  the  deposit  will  be 
returned. 

1854.        The  Lord  Chancellor: 

_  '  This  case  stood  over  for  the  Court  to  give  judgment  on  one  point 

only  (the  other  points  being  disposed  of),  which  was  as  to  the 
period  of  time  during  which  the  account  was  to  be  directed  in 
favour  of  the  infant  plaintiff. 

The  way  in  which  I  view  the  matter  is  this ;  if  the  estate  had 
not  been  in  trustees  but  it  had  been  a  mere  legal  devise,  the  plain- 
tiff in  an  action  of  trespass  for  mesne  profits  might  without  doubt 
have  recovered  all  the  rents  that  accrued  during  his  minority,  for 
[  *802  ]  although  in  such  an  action  the  defendant  might  have  pleaded  ^the 
old  Statute  of  Limitations  of  James  I.,  yet  the  infant  plaintiff  could 
have  replied  that  during  that  time  he  was  an  infant,  and  it  would 
have  been  a  good  replication.  That  being  so,  I  should  be  very 
loath  to  introduce  the  application  of  a  different  rule  to  what  is 
technically  an  equitable  estate  from  that  which  is  applicable  to 
what  is  technically  a  legal  estate ;  such  distinctions  are  rather  dis- 
creditable to  our  institutions,  for  there  is  no  real  difference  between 
the  cases,  and  the  same  principle  ought  to  be  acted  on  in  each  ;  it 
is,  in  fact,  an  instance  in  which  I  should  have  said  that  the  maxim, 
eqtutas  seqidtur  legem  ought  to  prevail. 

In  order,  however,  to  show  that  what  I  have  just  slated  is  not  a 
correct  view  of  the  subject,  the  decision  in  Dnimmond  v.  The  Duke 
of  St.  Albans  (i),  was  mainly  relied  upon.  Before,  however,  advert- 
ing to  that  case,  I  will  call  attention  to  some  of  the  more  leading 
authorities  in  chronological  order,  and  they  will  I  think  be  found 
to  illustrate  the  opinion  I  have  expressed.  The  earliest  case  to 
which  I  shall  advert  is  that  of  Dormer  v.  Fortescue  (2),  and  I  cite 
it  only  for  the  sake  of  some  observations  of  Lord  Hardwigke  ;  he 
there  says, ''  But  as  I  said  before,  there  are  several  cases  where  this 
Court  does  decree  an  account  of  rents  and  i^rofits,  and  that  from  the 
time  the  title  accrued.  As  where  a  man  brings  his  bill  in  this 
Court,  where  there  is  a  trust,  and  upon  a  mere  equitable  title,  there 
he  shall  recover  the  estate,  and  the  Court  will  give  him  an  account 
of  the  rents  and  profits,  and  that  from  the  time  the  title  accrued, 
unless  upon  special  circumstances,  and  then  they  will  restrain  it  to 
(1)  5  Vee.  433.  (2)  3  Atk.  124,  p.  13a 
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the  time  of  bringing  the  bill,  as  where  the  defendant  had  no  notice  Uicks 
of  the  plaintiff's  title,  nor  had  the  deeds  and  writings  in  his  *custody,  SAtxiTTt 
in  which  the  plaintiff's  title  appeared,  or  where  the  title  of  the  [  *803  ] 
plaintiff  appeared  by  deeds  in  a  stranger's  custody.  So  where 
there  hath  been  any  default  or  laches  in  the  plaintiff,  in  not  assert- 
ing his  title  sooner,  but  he  has  lain  by,  there  the  Court  has  often 
thought  fit  to  restrain  it  to  the  filing  of  the  bill.  So  in  the  case  of 
a  bill  brought  by  an  infant  to  have  possession  of  the  estate,  and  an 
account  of  rents  and  profits,  the  Court  will  decree  an  account  from 
the  time  of  the  infant's  title  accrued,  for  every  person  who  enters 
on  the  estate  of  an  infant,  enters  as  a  guardian  or  bailiff  for  the 
infant."  The  principle  laid  down  here  is,  that  unless  there  be 
laches,  or  unfair  dealing,  or  something  to  take  the  case  out  of  what 
Lord  Habdwicke  considers  to  be  the  general  rule,  priimt  facie  the 
party  is  to  account  for  rents  during  the  period  of  time  he  has  been 
in  possession  :  that  was  the  rule  upon  the  old  authorities. 

The  next  case  is  Pettiwanl  v.  Prescott  (l),  before  Sir  W.  Grant, 
and  this  and  the  other  cases  I  am  about  to  cite,  together  with 
jynunmond  v.  The  Duke  of  St.  Albans,  which  I  will  notice  separately, 
where  cases  relied  upon  by  the  defendant  as  instances  of  the  Court 
not  decreeing  an  account  of  rents  and  profits  from  any  earlier 
period  than  the  filing  of  the  bill,  or  a  period  much  more  recent  than 
the  accruing  of  the  title :  I  think,  however,  that  they  will  all  be 
found  to  have  depended  on  special  circumstances.  In  Pettiward  v. 
Prescott  (1),  the  facts,  so  far  as  they  are  necessary  to  be  mentioned, 
were  simple:  Bichard  Astley  gave  a  copyhold  estate  to  Boger 
Pettiward,  and  gave  all  the  residue  of  his  property  to  his  brother 
John  Astley ;  it  was  supposed,  and  I  imagine  correctly,  that  there 
was  some  defect  in  the  devise  of  the  copyhold  estate,  so  that  the 
^brother  took  possession  of  the  copyhold  estate  as  well  as  of  the  [  *80i  ] 
r^idue  of  the  property ;  he  held  it  during  his  life,  and  devised  it 
by  his  will ;  subsequently  a  bill  was  filed  by  Pettiward  for  the  pur- 
pose of  establishing  an  equitable  title  on  the  doctrine  of  election, 
and  Sir  W.  Grant  held  that  the  doctrine  of  election  was  applicable, 
and  that  Pettiward  was  entitled  to  the  estate  although  not  legally 
devised  to  him,  the  brother  being  absolute  devisee  except  for  the 
copyhold  estate  and  being  bound  to  make  his  election :  Sir  W. 
Grant  having  in  his  judgment  disposed  of  that  point,  goes  on 
thuB  (2) :  **  With  respect  to  the  other  point,  there  ought  to  be  no 
account  beyond  the  filing  of  the  bill.  There  is  no  infant,  no  breach 
(1)  7  Ve8.  641.  (2)  7  Yes.  54G. 
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Hicks  of  trust,  in  the  case."  (From  this  I  infer,  that  if  it  had  been  the 
Sallitt.  c^sg  ot  an  infant,  his  Honour  would  have  held  he  must  have  given 
an  account  for  bygone  rents.)  ^'  John  Astley  lives  and  dies  in  the 
belief  that  no  claim  was  to  be  made  upon  him."  (He  was  not  put 
to  his  election.)  "  Under  that  supposition  he  disposes.  Upon  that 
supposition  those  deriving  under  him  deal  with  it,  and  after  a  lapee 
of  time  nearly  sufficient  to  bar  the  legal  remedy  "  (I  think  eighteen 
years  had  elapsed  from  the  time  of  death  to  the  institution  of  this 
proceeding), ''if  any  there  had  been  for  the  estate,  this  plaintiff 
asks,  not  only  the  estate,  but  the  whole  rents  and  profits  from  the 
time  the  title  accrued,  which  he  has  been  so  tardy  in  asserting. 
Constructively,  it  is  true,  the  heir  was  a  trustee  of  the  rents  and 
profits  of  the  estate  bound  by  the  will :  but  it  does  not  follow  that 
he  is  always  so.  In  Dormer  v.  Fortescne(i)  Lord  Hardwicke  sajs, 
upon  special  circumstances,  even  in  case  of  a  trust,  the  Court  will 
restrain  the  account  to  the  time  of  bringing  the  bill ;  and  he 
specifies,  as  one  instance,  default  and  neglect  in  not  filing  the  bill 
[  *son  ]  sooner ;  and  says  the  Court  has  often  thought  *fit  to  restrain  it. 
The  plaintiff  therefore  ought  in  this  case  to  be  restrained  from 
carrying  the  account  farther  back  :  "  that  is,  Sir  W.  Gbant,  admit- 
ting that  the  general  principle  was  to  follow  the  rule  of  law,  and  to 
give  the  account  during  the  whole  period  of  time,  says,  that  in  the 
case  before  him  there  were  circumstances  within  the  exception  laid 
down  by  Lord  Habdwicee,  justifying  him  in  not  giving  the  account 
back  to  that  remote  period. 

The  next  case  in  point  of  date  was  Pickett  v.  Loggon{2),  before 
Lord  Eldon  :  there  a  bill  was  filed  to  set  aside  a  sale  that  had  been 
made  by  the  plaintiff,  on  the  ground  of  fraud  and  imposition  :  the 
parties  were  in  very  indigent  circumstances,  the  sale  took  place  in 
1788,  and  the  plaintiff's  interest  depended  on  a  certain  brother 
being  dead,  and  it  was  a  question  whether  he  was  dead ;  it  was  thns 
a  transaction  entered  into  in  the  dark  :  in  1792  it  was  ascertained 
that  the  brother  had  been  dead,  and  consequently  that  the 
plaintiff's  title  was  good ;  a  bill  was  then  filed  to  eet  aside  tlie 
transaction,  but  I  suppose  in  consequence  of  the  parties  not  having 
good  advice,  or  not  having  the  means  of  proceeding,  it  was  brought 
to  a  hearing  and  dismissed,  no  counsel  appearing  for  the  plaintiff, 
and  the  decree  of  dismissal  enrolled  ;  afterwards,  in  1800,  a  new  bill 
was  filed,  and  Lord  Eldon,  having  gone  minutely  into  the  case, 
and  being  of  opinion  that  it  was  competent  to  the  plaintiff  to  file 
(1).  3  Atk.  124.  <2)  14  Ves.  215. 
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the    new  bill  notwithstanding   the  dismissal  of  the  former  suit,        Hicks 
decided  in  favour  of  the  plaintiff,  and  then,  in  three  or  four  words      sallitt. 
at  the  end  of  his  judgment,  said  he  was  disposed  to  think  that  the 
account  should  be  only  from  the  time  of  the  bill  filed.    Although  the 
expression  is  in  that  doubtful  form,  I  have  no  doubt  that  the  decree 
was  drawn  up  accordingly,  and  that  the  case  may  be  taken  *as  an       [  '806  ] 
authority,  that,  under  the  circumstances.  Lord  Eldon  thought  there 
ought  to  be  no  account  beyond  the  period  of  the  filing  of  the  bill. 

The  next  case  chronologically  is  that  of  Boivcs  v.  East  Londoii 
Water   Works  (i).    There  Mr.   Bowes  was  tenant   for  life,   with 
remainder  to  his  first  and  other  sons,  of  certain  leaseholds  the  legal 
estate  of  which  was  in  two  trustees,  and  the  trustees,  having  power 
during  the  minority  of  any  tenant  for  life  to  lease  the  property, 
took  on  themselves  to  lease  after  the  minority  had  expired :  the 
tenant  for  life,  supposing  the  leases  to  be  good,  acquiesced  in  them, 
although  they  were  in  truth  not  binding  on  him  because  they  were 
in  breach  of  trust :  I  think  there  were  also  some  other  objections  to 
which  it  is  not  necessary  to  advert :  the  bill  was  filed  to  set  aside 
these  leases  after  an  acquiescence  in  them  for  nine  years ;  and  Sir 
J.  Leach  held  that  they  were  to  be  set  aside  as  being  granted  not 
in  pursuance  of  the  power;  and  then  he  goes  on  in  his  judgment  to 
observe,  "  It  is  said  that  the  plaintiff  having  received  the  rent  for 
nine  years,  has  precluded  himself  from  equitable  relief  in  respect 
of  the  leases,  if  he  were  otherwise  entitled  to  it.    If  the  plaintiff, 
when  he  succeeded  to  the  property,  had,  with  full  knowledge  of  the 
imperfection  of  the  leases,  and  in  consideration  of  the  defendants 
agreeing  to  continue  tenants,  consented  to  leave  them  undisturbed, 
that  would  have  amounted,  not  to  a  confirmation  of  the  lease, 
because  he  could  not  confirm  for  those  who  stood  behind  him,  but 
to  an  agreement,  by  which  I  should  have  held  him  bound  for  his 
life,  if  the  leases  continued  so  long.    But  it  is  plain  that  this 
plaintiff,  during  the  receipt  of  the  rent,  was  wholly  unaware  of  the 
imperfection  of  the  leaees.    The  plaintiff  however  ought  to  have 
looked  *into  his  rights ;  and  as,  by  his  negligence  to  obtain  informa-       [  •807  ] 
tion  with  respect  to  them  and  to  assert  them,  the  lessees  may  have 
been  led  to  expenditure  on  the  premises,  the  benefit  of  which  they 
will  now  lose,  I  shall  not  direct  an  account  beyond  the  filing  of  the 
bill,  nor  shall  I  give  the  plaintiff  costs."     Thus  this  case  also  pro- 
ceeds upon  the  ground  that  it  was  an  exception,  and  that  it  did  not 
come  within  the  general  rule:  the  plaintiff  ought  to  have  been 
(1)  23  R.  B.  84  (3  Madd.  375,  p.  383). 
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HioKs  more  alive  to  his  own  interest ;  he  had,  by  lying  by,  led  parties  to 
salmtt.  expect,  or  to  act  upon  the  notion,  that  they  had  the  property,  in  the 
possession  of  which  he  all  along  might  have  disturbed  them  but  did 
not  do  so,  and  thus  he  might  have  led  them  into  an  expenditure 
which  they  would  not  otherwise  have  incurred ;  and  it  was  therefore 
unjust  that  they  should  have  any  account  directed  against  them 
beyond  the  filing  of  the  bill. 

There  is  another  case  which  occurred  not  long  subsequently  to 
the  last:  I  allude  to  that  of  Edwards  v.  Morgan  (i),  before  Chief 
Baron  Alexander,  and  it  will  also  be  found  to  be  an  exception. 
There  certain  leaseholds,  to  which  a  Mrs.  Gwen  Jones  was  entitled 
absolutely,  were  on  her  second  marriage  with  Thomas  Thomas 
assigned  to  trustees  to  secure  certain  charges,  and,  subject  to  those 
charges,  in  trust  for  Thomas  Thomas  and  Gwen  Jones,  and  after  the 
death  of  either  then  for  the  survivor  :  the  marriage  took  e£Eect,  and 
the  wife  survived ;  she  had  three  daughters,  and  by  her  will  she 
gave  the  whole  of  the  property  to  one  of  them,  Margaret,  who 
married  Thomas  Edwards:  Mr.  Edwards  thinking  (it  does  not 
exactly  appear  how  or  why)  that  he  was  not  entitled  but  that  the 
other  sisters  were,  and  having  entered  on  the  property  as  the 
personal  representative  of  his  wife*s  mother,  put  the  other  parties 
[  •808  ]  into  possession :  he  afterwards  found  that  the  property  was  *his 
own,  (that  is,  it  was  his  as  representing  his  wife,  who  was  then 
dead,)  and  under  those  circumstances  he  filed  a  bill  for  relief:  there 
was  some  question  whether  there  had  or  not  been  an  election,  but 
finally  the  plaintiff  succeeded  in  establishing  his  title  to  the  pro- 
perty :  the  Chief  Baron,  after  deciding  on  that  part  of  the  case,  thus 
proceeds  (2), — "  Then  comes  the  question  relating  to  the  rents  and 
profits ;  and  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
rents  and  profits  from  the  time  of  filing  the  bill."  The  plaintiff's 
counsel  here  interposed  with  the  observation, — "  From  the  time  of 
demanding  the  estate : ''  and  the  Lord  Chief  Baron  resumed, 
**  You  have  no  evidence  of  that  time :  only  from  the  time  of  filing 
the  bill ;  that  is  the  justice  of  it,  and  I  apprehend  that  to  be  the 
practice  and  the  rule  of  the  Court  in  such  cases.  It  seems  tolerably 
clear,  that  in  cases  of  mere  adverse  possession,  the  Court  does  not 
grant  an  account  of  rents  and  profits,  when  it  decrees  rents  and 
profits,  except  from  the  time  of  filing  the  bill.  That  certainly  is 
much  more  favourable  to  a  more  extended  claim  than  this  case ; 
because  that  this  was  an  adverse  possession  is  true,  but  it  was  an 
(1)  M^Clel,  641.  (2)  M*CleL  554. 
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adverse  possession  produced  by  the  act  of  the  plaintiff  giving  up  the  Hicks 
estate."  What  the  Chief  Baron  says  is,  that  Edwards  having  himself  salutt. 
put  the  defendants  into  possession,  although  this  did  not  estop  him 
from  afterwards  asserting  and  establishing  his  title  against  them, 
yet  he  was  not  entitled  to  an  account  of  the  rents  during  the  time 
he  had  himself  allowed  them  to  be  in  possession  ;  and,  in  confirma- 
tion of  that,  he  refers  to  the  case  of  Pettiward  v.  Prescott  (i),  which 
I  have  already  noticed.  The  proposition  laid  down  by  the  Chief 
Baron  is  founded  on  extremely  good  sense;  and  here,  too,  the 
analogy  of  law  holds,  because  an  action  cannot  be  brought  for 
mesne  profits  against  a  party  who  is  a  mere  tenant  at  will  until 
notice  to  quit  has  been  given  and  ^possession  demanded :  that  I  [  *S09  ] 
suppose  is  what  the  learned  counsel  for  the  plaintiff  meant  when  he 
said, — "  from  the  time  of  demanding  the  estate."  Thus  in  the  case 
of  Edwards  v.  Morgan ,  as  well  as  in  the  others  to  which  I  have 
adverted,  the  general  principle  was  clearly  recognized,  and  the 
account  was  limited  to  the  short  period  of  filing  the  bill,  only  on 
the  ground  that  there  were  special  circumstances  excluding  the 
application  of  the  general  rule. 

Two  other  cases  were  referred  to.  One  was  The  Attoimey-Qeneral 
V.  Tlu  Corpoi'atwn  of  Exeter  (2),  but  I  do  not  think  it  has  any 
particular  bearing  on  the  present  case :  there  a  bill  had  been  filed 
against  certain  trustees  of  a  charity  to  account  for  charity  funds, 
upon  the  ground  that  they  had  been  erroneously  applied,  and  the 
Court  made  a  decree  only  from  the  time  of  filing  the  bill,  because 
to  have  carried  the  account  further  back  would  have  been  unjust 
towards  trustees  who  had  not  misapplied  the  funds  in  the  sense  of 
misappropriating  them,  but  had  merely  applied  them  in  a  different 
course  of  charity  from  what  they  ought  to  have  done :  under  these 
circumstances,  Lord  Eldon  said  that  the  course  of  the  Court  was 
not  to  visit  trustees  with  bygone  rents,  but  only  to  make  them 
account  from  the  time  when  they  were  called  upon  to  account,  and 
the  error  was  pointed  out. 

The  only  other  case  was  one  before  the  late  Master  of  the  Bolls, 
Lord  Langdale,  of  Clarke  v.  Yonge  (s).  One  half  of  the  tithes  of  a 
parish  belonged  to  the  rector,  and  one  half  to  a  portionist :  the  two 
titles  became  united  in  the  same  person,  and  in  that  state  of  things 
the  tithe  commutation  took  place,  and  one  gross  sum  was  then 
^allotted  for  the  tithes :  the  title  of  the  portionist  and  the  title  of       [  *8io  ] 

(1)  7  Ves.  541.  (3)  5  Beav.  523. 

(2)  26  E.  B.  2  (2  Buss.  45). 
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HioKs  the  rector  afterwards  came  to  be  severed,  and  the  question  was, 
sallitt.  whether  this  Court  could  not  find  the  means  of  setting  right  the 
great  injustice  that  would  be  done  if  there  was  no  remedy  in  this 
Court,  namely,  that  the  rector  would  obtain  the  whole  of  the  tithes, 
half  of  which  belonged  to  the  portionist :  Lord  Langdale  held  that 
there  was  jurisdiction  to  set  that  right,  and  decreed  accordingly ; 
but  then  he  said,  just  on  the  same  principle  that  operated  on  the 
mind  of  the  Chief  Baron  in  the  case  of  Edwards  v-  Morgan,  that 
he  would  not  give  any  account  of  the  bygone  tithes ;  the  plaintiff 
had  created  the  embarrassment  by  putting  the  defendant  in  such  a 
situation  that  he  went  on,  very  naturally,  receiving  the  tithes  until 
the  plaintiff  asserted  his  title:  Lord  Lanodale  took  the  strong 
course  of  not  only  giving  the  plaintiff  no  bygone  tithes  and 
depriving  him  of  the  costs,  but  he  actually  made  him  pay  the  costs 
of  the  suit,  because  he  observed  in  effect,  that  the  defendant  might 
very  properly  refuse  to  give  up  what  he  had  obtained  until  the 
plaintiff's  right  was  established  by  a  legal  proceeding.  I  own  I  do 
not  quite  follow  this  latter  view  of  the  case ;  further  investigation 
might  perhaps  make  it  appear  to  me  to  be  right,  but  I  only  refer 
to  it  to  show  the  way  in  which  Lord  Langdale  considered  the 
matter. 

If  these  were  all  the  authorities,  they  would  seem  to  me  to  be 
perfectly  uniform.  Lord  Hardwicke  lays  down  the  law  distinctly 
in  Dormer  v.  Fortescue  (i) ;  and  every  case  that  has  been  relied  on, 
as  showing  that  a  different  principle  has  been  acted  upon,  has  gone 
upon  the  ground  that  there  were  special  circumstances  that  took  it 
[  •81 1  ]  out  of  the  general  principle.  There  is  however  *one  which  I  have 
not  yet  noticed,  of  Drtmmond  v.  Tlie  Duke  of  St.  Albans (2),  that 
has  an  aspect  of  considerable  difficulty.  In  that  case  the  proceeds 
of  an  office,  that  of  Begistrar  of  this  Court,  were  assigned  to  certain 
trustees  for  George,  Duke  of  St.  Albans;  and  on  his  death  the 
person  who  was  not  the  party  really  entitled  was  allowed  by  the 
trustees  to  take  possession  and  to  receive  them,  under  the  supposi- 
tion that  they  went  with  the  title;  they  really  belonged  to  the 
infant  plaintiff,  Mr.  Drummond ;  under  these  ch-cumstances  a  bill 
was  filed  for  an  account,  and  to  establish  the  title  of  the  plaintiff: 
Lord  Loughborough  decreed  an  account,  and  the  question  then 
arose  as  to  the  period  of  time  for  which  the  plaintiff  should  have 
the  account.  In  that  case  the  rule  was  I  think  stated  perfectly 
correctly,  but  the  question  is,  whether  it  was  applied  rightly :  I  am 
(1)  3Atk.  124.  (2)  5  ¥68.4^3. 
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not  clear  that  it  was  not ;  but  if  it  was,  the  authority  is  inapplicable  Hioks 
to  the  present  case.  What  Lord  Loughborough  says  is  that  there  sallitt. 
ought  to  be  no  account  beyond  that  which  the  party  would  have 
had  at  law :  that  I  think  is  undoubtedly  correct,  but  the  point  is, 
from  what  time  would  the  party  be  entitled  to  an  account  at  law  : 
would  not  he  there  have  been  entitled  from  the  time  his  title 
accrued  ?  there  is  no  doubt  that  in  the  case  now  before  us  the  party 
would  at  law  have  been  so  entitled.  I  confess  that,  unless  there  be 
some  explanation  which  I  do  not  quite  see,  I  cannot  think  that  the 
ease  of  Drummond  v.  The  Duke  of  St.  Albans  squares  with  the  other 
authorities,  and  I  think  it  cannot  be  considered  as  law :  it  is  incon- 
sistent with  what  was  said  by  the  learned  Judges  whose  decisions 
I  have  noticed,  and  if  I  am  to  determine  between  the  two,  I  must 
decide  in  favour  of  that  long  string  of  authorities,  and  against  the 
authority  of  Lord  Loughborough.  '  I  cannot  understand  *how  any  [  •812  ] 
limitation  of  the  right  of  an  infant  can  be  introduced  on  the  doc- 
trine of  laches.  An  infant  files  his  bill,  as  in  this  case,  within 
twelve  months  after  he  comes  of  age ;  and  what  then  is  there  to 
prevent  him  from  having  the  same  right  in  equity  as  he  would  have 
had  at  law,  namely,  an  account  of  the  rents  and  profits  during  the 
whole  period  that  his  title  has  accrued  ? 

I  arrive  at  this  conclusion  against  my  own  wishes,  (if  a  Judge  can 
have  wishes  upon  a  case,)  because  undoubtedly  one  feels  it  is  a 
hard  case,  there  being  no  fraud  connected  with  it ;  but  we  must 
merely  look  at  what  are  the  i*ights  of  the  parties.  The  defendant 
held  the  estate  with  full  notice  on  the  title  deeds  that  it  was  the 
estate  of  the  infant ;  and  having  done  so,  he  must  abide  the  con- 
sequences, and  account  for  the  rents  and  profits  during  the  period 
that  he  has  bo  held. 

I  have  had  an  intimation  from  the  Lord  Justice  Knight  Bruce  (1), 
and  am  authorized  to  say  that  he  takes  the  same  view  of  the  matter. 

The  Lord  Justice  Turner: 

The  sole  question  reserved  for  judgment  in  this  case  was  whether 
the  account  of  rents,  which  has  been  carried  back  to  the  year  1831, 
when  tlie  plaintiff's  title  accrued,  ought  to  have  been  limited  to  any 
less  remote  period.  It  was  insisted  by  the  defendant  that  it  ought 
not  to  have  been  carried  back  beyond  the  filing  of  the  bill,  or  at  all 
events  for  more  than  six  years  before  that  date,  and  many  cases 
were  cited  in  support  of  the  position,  that  the  former  of  these 
(1)  Ilia  Lordship  was  absent  from  indisposition. 
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HioKs       limits  ought  to  have  been  adopted  under  the  circnmstanees  of  the 
sallitt.     present  case.    I  *have  carefully  examined  the  cases  which  were 
[  *813  ]      referred  to,  and  many  others  bearing  upon  this  question,  and  I 
think  that  they  may  fairly  be  said  to  establish  this  general  position 
— that  in  cases  of  adverse  possession,  where  there  is  no  trust,  no 
infancy,  no  fraud,  no  suppression,  where  in  short  there  is  a  mere 
bond  fide  adverse  possession,  it  is  not  according  to  the  course  of  the 
Court  to  carry  back  the  account  of  rents  beyond  the  filing  of  the  bill 
The  general  rule  is  so  laid  down  by  Lord  Eldon  in  Pulteney  v. 
Warren  (1),  and  by  Lord  Chief  Baron  Alexander  in  Edwards  v. 
Morgan  (2),     The  rule,  therefore,  admits  of  no  doubt,  and  it  is 
important  only,  with  reference  to  the  present  case,  to  observe  the 
reason  on  which  it  is  founded.     Lord  Eldon  thus  states  the  reason : 
''It  is  the  party's  own  fault  that  he  did  not  file  the  bill  sooner; " 
and  the  cases  which  furnish  us  with  instances  of  the  exceptions  to 
the  rule  lead  to  the  same  conclusion  as  to  the  foundation  on  which 
it  rests.     Thus,  as  was  remarked  by  Sir  W.  Grant  in  Pettiward  v. 
Prescott  (3),  Lord  Hardwickb,  in  Dormer  v.  Fortescue  (4),  states  the 
case  of  trust  as  one  in  which  the  account  will  be  carried  back,  but 
at  the  same  time  adds,  that  even  in  such  a  case  it  will,  under  special 
circumstances,  be  limited  to  the  time  of  filing  the  bill,  and  specifies 
default  or  laches  in  the  plaintiff  as  one  of  the  instances  in  which  it 
will  be  so  limited ;  and  in  Pettiward  v.  Prescott  itself,  a  case  of  con- 
structive trust,  the  account  was  limited  to  the  time  of  the  bill  being 
filed,  upon  the  very  ground  of  delay. 

In  Forder  v.  Wade  (5)  too,  another  case  of  equitable  title,  the 
[  ♦814  ]  account  was  limited  to  the  time  of  filing  the  *bill,  as  I  have  no 
doubt  upon  the  ground  of  delay,  although  the  marginal  note  refers 
to  the  doubt  upon  the  title  as  the  reason  of  the  limit.  So  again, 
cases  of  fraud  and  suppression  furnish  exceptions  to  the  general 
rule  as  was  laid  down  in  The  Duke  of  Bolton  v.  Deane  (6),  Bennett 
V.  Whitehead  (7),  Doiiner  v.  Fortescue  (8),  and  Toitmsend  v.  Ask  (9)  ; 
but  in  Pickett  v.  Loggan  (lo),  a  case  of  fraud,  the  account  was  directed 
only  from  the  time  of  the  bill  being  filed,  upon  the  ground  of  the 
delay  in  proceeding.  It  appears,  therefore,  that  both  the  general 
rule  and  the  exceptions  to  the  rule  are  governed  by  the  same 
principle.    In  the  one  case  the  delay  is  the  foundation  of  the  rule, 

(1)  6  Ves.  93.  (6)  Prec.  Cb.  516, 

(2)  M'Clel.  641.  (7)  2  P.  Wms.  645. 

(3)  7  Ves.  641.  (8)  3  Atk.  129. 

(4)  3  Atk.  129.  (9)  3  Atk.  337. 

(5)  4  Br.  C.  C.  521.  (10)  14  Yes.  215. 
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in  the  oiher  it  puts  a  limit  apon  the  exception.  It  is  to  be  considered  Hioks 
then,  how  the  question  stands  in  the  case  before  us,  in  which  the  ballitt. 
plfidn tiff  was  an  infant  when  his  title  accrued,  and  there  is  no  ground 
for  imputing  delay  since  he  attained  twenty-one.  That  infancy 
takes  cases  out  of  the  general  rule  admits,  I  think,  of  no  doubt. 
It  is  80  laid  down  in  The  Duke  of  Bolton  v.  Deane^  in  Dormer  v. 
Forieucue^  and  in  Pettiward  v.  Prescott,  and  the  question  therefore 
is,  whether  in  cases  of  infancy,  where  there  has  been  no  delay  after 
the  infant  has  attained  twenty-one,  the  exception  ought  to  be 
limited  so  as  to  cut  down  the  account  to  the  time  of  the  bill  being 
filed.  Upon  principle  I  think  that  such  a  limit  could  not  be  main- 
tained, for  the  delay  which  is  the  foundation  of  the  limit  in  other 
cases  cannot  be  imputed  to  infants.  The  rights  of  infants  ought 
not  to  be  prejudiced  by  the  neglect  of  others  to  assert  them.  It 
was  said,  however,  that  the  case  of  Drummond  v.  The  Duke  oj 
St.  Albans  (i),  warranted  the  imposition  of  such  a  *limit,  but  that  [  •8i6  ] 
case  does  not  appear  to  me  to  govern  the  present.  In  that  case 
the  name  of  the  Duke  with  whom  the  question  arose,  had,  as  I 
presume,  been  inserted  in  the  grant  without  his  knowledge,  and 
the  grant  had  passed  to  the  mortgagee.  It  was  a  case  therefore  in 
which  there  was  infancy  on  the  one  side,  and  a  perfectly  bond  fide 
adverse  possession  on  the  other ;  but  without  meaning  to  cast  any 
imputation  whatever  upon  this  defendant,  I  think  that  his  possession 
cannot  be  said  to  have  been  perfectly  bond  fiile.  Bond  fide  posses- 
sion is  thus  defined  by  Lord  Hardwickb  in  Doimer  v.  Foi-tesciie  : 
"  Where  a  man  shall  be  said  to  be  bond  fide  possessed,  is  where  the 
person  possessing  is  ignorant  of  all  the  facts  and  circumstances 
relating  to  his  adversary's  title,  which  could  not  be  here,  as  Fortescue 
had  all  the  deeds,  and  the  very  settlement  on  which  the  tjitle 
depends ;  '*  and  applying  this  test,  I  think  that  the  possession  of 
this  defendant  cannot  be  said  to  have  been  a  bond  fide  possession. 
I  am  of  opinion,  therefore,  that  admitting  the  case  of  Drummond 
V.  The  Duke  of  St.  Albans  to  be  good  law,  this  case  is  distinguishable 
from  it,  and  the  account  could  not  in  this  case  have  been  properly 
confined  to  the  period  of  the  bill  being  filed. 

It  is  unnecessary  in  this  view  of  the  case  to  give  any  opinion  upon 
the  decision  in  Drummond  v.  The  Duke  of  St.  Albans,  but  I  confess 
that  I  feel  great  difficulty  upon  it.  According  to  the  law  of  this 
Court,  whoever  enters  upon  the  estate  of  an  infant,  is  held  to  have 
entered  as  bailiff  or  guardian :  Morgan  v.  Morgan  (2),  Dormer  v. 
(1)  o  Vee.  433.  (2)  1  Atk.  489. 
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HioKs       Fotieseue ;  and  this  rale  has  been  carried  so  far  as  that  even  in 

sallitt.      ^  ^^s^  where  an  adverse  judgment  had  been  recovered  against  an 

infant  at  law  upon  a  purely  legal  title,  this  Court  entertained  a  bill 

[  *^l^  ]  by  the  infant  to  get  *back  the  estate,  and  sent  the  question  to  be 
again  tried  at  law:  Lord  Xewburgh  v.  Bickersiafi {\).  It 'is  to 
this  rule  Lord  Hardwickb  refers  in  Dormer  v.  Fortesciie  as  the 
ground  of  the  account  being  carried  back  in  cases  of  infancy.  The 
subsistence  of  the  relation  thus  created  by  the  entry,  seems  to  draw 
with  it  the  right  to  the  back  account,  and  if  the  relation  is  to  be 
held  to  have  subsisted  where  there  has  been  possession  under  au 
adverse  judgment  recovered  at  law,  I  think  it  difficult  to  say  that 
it  ought  not  to  have  been  held  to  have  subsisted  where  the  possession 
was  taken  by  mistake. 

The  remaining  question  in  this  case  is,  whether  the  account 
ought  to  have  been  limited  to  the  period  of  six  years  before  the 
filing  of  the  bill.  It  was  contended  on  the  part  of  the  defendant, 
that  this  limit  ought  to  have  been  imposed  with  reference  to  the 
provisions  of  the  Statutes  of  Limitation,  but  it  does  not  appear  to 
me  that  this  case  can  be  brought  within  the  range  of  any  of  those 
statutes.  According  to  the  construction  put,  and,  as  I  think  rightly 
put,  by  the  Court  of  Exchequer  in  Grant  v.  Ellis  (2),  upon  the 
statute  3  &  4  Will.  IV.  c.  27,  this  is  clearly  not  a  suit  for  the  recovery 
of  rent  within  the  meaning  of  the  earlier  sections  of  that  statute ; 
nor  can  it,  as  I  think,  be  considered  as  a  suit  for  the  recovery  of 
arrears  of  rent  within  the  meaning  of  the  forty-second  section  of 
the  same  statute.  It  is  indeed  no  more  than  a  suit  by  an  infant, 
upon  attaining  twenty-one,  against  his  guardian  for  an  account ; 
and  the  provisions  of  the  above-mentioned  statute  do  not  appear 
to  me  at  all  to  affect  such  a  suit.  If  any  Statute  of  Limitations 
could  be  brought  to  bear  upon  the  case,  I  think  it  would  be  the 
statute  of  James,  by  analogy  to  the  action  of  account  referred  to  in 

[•817]  that  statute.  There  is,  indeed,  authority .  *for  this  in  Lackey  v. 
Lockey  (3),  where  the  statute  was  held  to  be  a  bar  to  such  a  suit  as 
the  2)i^esent,  brought  more  than  six  years  after  the  infant  had 
attained  twenty-one  ;  but  unfortunately  this  analogy  will  not  assist 
the  defendant's  case,  for  the  statute  of  James  saves  the  case  of 
infancy. 

I  am  of  opinion,  therefore,  that  this  decree  must  stand  as  to  the 
account  as  well  as  in  other  respects. 

(1)  1  Vem.  295.  (3)  Prec  Oh.  518. 

(2)  60  E.  B.  694  (9  M.  &  W.  113). 
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A  mere  legal  devisee  might  formerly  file  a  bill  against  the  helr-at-luw  of 
the  testator  for  the  purpose  of  having  the  will  established  against  him, 
1£oiigh  no  trusts  were  declared  by  the  will  and  though  it  was  not  necessary 
to  administer  the  estate  under  the  direction  or  decree  of  a  court  of  equity. 


1854. 

Jan.  18, 19, 

25. 

Feb.  11. 


TIDD  V.  LISTER  (1). 

(3  D.  1£  &  G.  857—889  ;  S.  C.  23  L.  J.  Ch.  249 ;  18  Jur.  543;  2  W.  li.  184  ; 

23  L.  T.  O.  S.  101.) 

Under  the  old  law  of  husband  and  wife  the  purchaser  for  value  from  the 
husband  of  his  wife's  chose  in  action  was  generally  in  the  same  position  as 
the  husband  himself,  except  where  the  husband  had  subsequently  deserted 
the  wife,  in  which  case  though  the  assignee  might  claim  the  income  of  the 
assigned  chose  in  action,  the  husband  could  obtain  no  assistance  in  equity 
without  securing  part  of  the  income  to  the  wife. 

The  income  of  a  married  woman's  life  estate  had  been  ordered  to  be 
received  and  applied  by  a  receiver  in  a  suit,  in  payment  of  her  husband's 
iDcmnbrances :  Held,  that  arrears  of  income  in  the  i-eceiver's  hands  which 
had  not  been  paid  as  directed  were  nevertheless,  by  the  effect  of  the  order, 
Teduoed  into  possession  so  as  to  disentitle  the  wife  surviving  to  such  arrears. 

Husband  and  wife  joined  in  creating  two  mortgages  on  the  life  interest 
of  the  wife  in  freehold  and  copyhold  estates,  the  first  mortgagee  having  a 
charge  on  both  freeholds  and  copyholds,  and  the  second  on  the  freeholds 
only  :  Held,  that  as  against  the  wife  surviving,  the  second  mortgagee  was 
entitled  to  require  that  the  first  mortgagee  should  be  satisfied  out  of  the 
copyholds  so  far  as  they  would  extend. 

A  testator  being  possessed  of  real  and  personal  estate  directed  the  latter 
to  be  invested  in  Government  securities,  the  interest  whereof,  with  all  the 
rents  and  profits  from  freehold,  copyhold,  or  leasehold  propei-ty,  after  pay- 
ment of  all  his  debts,  &c.,  he  gave  and  devised  upon  certain  trusts :  Held, 
that  this  did  not  evidence  a  sufiicient  intention  to  create  a  mixed  fund,  so 
as  to  exempt  the  application  of  the  personal  estate  in  the  first  instance  from 
the  discharge  of  his  debts. 

Th£  facts  of  this  case  are  so  fully  set  forth  in  the  judgment  of 
the  Lord  Chancellor,  that  it  will  be  sufficient  here  to  state  that 
this  appeal  was  by  the  plaintiff  Elizabeth  Tidd  from  the  decision  of 
the  Vice-Chancellor  Turner,  who  determined  the  four  following 
points  against  the  plaintiff:  first,  that  though  deserted  by  her 
husband  she  was  not  entitled  as  against  his  particular  assignee  to 
maintenance  out  of  the  income  of  the  real  and  personal  estate  to 
which  she  was  entitled  in  equity  for  her  life ;  secondly,  that  though 
monies  coming  to  the  hand  of  a  receiver  *in  a  cause  in  which  the 
husband  and  wife  were  parties  might  be  considered  as  not  reduced 


1»53. 
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(1)    TavLfdQ%\  V.  MorrU  (1879)  11  Ch. 
L>.  779,  48  L.  J.  Ch.  408 ;  In  rt  Carr'a 


Trusts   (1871)  L.   R.   12  Eq.  609,   40 
L.  J.  Ch.  353. 
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TiDD  into  possession,  yet  where,  as  in  this  case,  the  husband  had  created 
L18TKB.  incumbrances  on  his  wife's  property,  and  the  Court  had  ordered 
monies  to  be  applied  in  favour  of  the  incumbrancers,  the  effect  was 
to  divest  the  title  and  reduce  into  possession  the  monies  which 
were  the  subject  of  the  order ;  thirdly,  that  there  was  not  a  sufficient 
indication  of  intention  to  create  a  mixed  fund  so  as  to  exempt  the 
application  of  the  personal  estate  in  the  first  instance  from  the 
discharge  of  debts  in  a  case  where  the  testator  had  given  all  his 
real  and  personal  property  to  trustees,  and  directed  his  personal 
estate  to  "  be  put  out  into  Government  security,  the  interest  whereof 
with  all  the  rents  and  profits  from  freehold,  copyhold,  or  leasehold 
property,"  after  payment  of  his  debts,  and  the  premiums  on  certain 
policies  of  insurance  was  given  on  the  trusts  therein  mentioned ; 
fourthly,  that  the  husband  and  wife  having  joined  in  creating  two 
mortgages  on  the  life  interest  of  the  wife  in  certain  freehold  and 
copyhold  property,  and  the  first  mortgagee  having  a  charge  on  both 
the  freeholds  and  copyholds,  and  the  second  mortgagee  upon  the 
freeholds  only,  the  latter  was  entitled,  as  against  the  wife  surviving, 
to  require  that  the  former  should  be  satisfied  out  of  the  copyhold 
property,  so  far  as  it  would  extend. 

The  Solicitor-General,  and  Mr.  Leach,  for  Mrs.  Elizabeth  Tidd, 
the  appellant.    ♦    ♦    * 

[869]  j/,.^  Walker  and  Mr.  Hardy,  for  the  Messrs.  Phillips,  who 

were  the  first  mortgagees,  being  incumbrancers  on  both  the  freehold 
and  copyhold  property,  took  no  part  in  the  argument. 

Mr.  RoltdXidL  Mr.  Eddis,  for  Mrs.  Bassill,  the  second  mortgagee, 
whose  security  was  on  the  freeholds  only.     *    *    * 

[  860  ]  The  Solicitor-General,  in  reply. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
sufficiently  appear  from  the  following  judgment.] 

Dec.  19.       Thb  Lord  Chancellor  : 

[  mi  ]  This  was  an  appeal  against  an  order  of  the  Vice-Chancellor 

Turner,  made  on  two  petitions  by  the  plaintiff  Elizabeth  Tidd. 
The  first  petition  was  presented  on  the  1st  of  August,  1851,  by 
Elizabeth  Tidd,  by  her  son  and  next  friend,  her  husband  being 
then  alive.  He  died  on  the  10th  November,  1851,  and  the  second 
petition  was  presented  by  E.  Tidd,  his  widow,  on  the  26th  January, 
1852. 
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The  main  object  of  both  petitions  was  the  same,  ^namely,  to        tidd 
obtain  the  income  of  the  residuary  real  and  personal  estate  of      listeb. 
Josias  Lister,  the  father  of  the  petitioner,  who  died  in  November,       [  *862  ] 
1803. 

It  is  not  necessary  to  set  out  the  contents  of  his  will  further  than 
to  say  that  being  seised  of  and  entitled  to  real  and  personal  estate, 
the  former  being  partly  freehold  and  partly  copyhold,  after  payment 
of  his  debts  and  certain  premiums  of  insurance,  he  gave  and 
devised  "the  remainder  of  his  profits,  rents,  or  interests'*  to 
trustees  upon  trust  after  the  death  of  his  wife,  who  died  in  1819, 
for  his  daughter  the  petitioner,  then  Elizabeth  Lister,  spinster, 
afterwards  the  wife  and  tbe  widow  of  W.  Tidd  for  faer  life. 

In  1820  a  suit  was  instituted  for  the  purpose  of  having  the  trusts 
of  the  will  carried  into  execution,  and  by  the  decree  dated  the  19th 
of  December,  1820,  the  usual  accounts  were  directed,  and  it  was 
ordered  that  a  receiver  should  be  appointed  of  the  rents  and  profits 
of  the  freehold  and  copyhold  estates.  A  receiver  was  accordingly 
appointed,  and  the  Master  made  his  general  report,  dated  the 
5th  February,  1822. 

The  report  was  duly  confirmed,  and  by  an  order  dated  the 
6th  May,  1822,  made  on  the  petition  of  Tidd  and  his  wife,  W.  Lister, 
the  executor,  was  ordered  to  bring  into  Court  the  balance  of  the 
testator's  personal  estate  then  in  his  hands ;  and  the  dividends 
thereafter  to  accrue  due  thereon  were  ordered  to  be  paid  to  the 
receiver  who  was  ordered  from  time  to  time  to  pay  the  same, 
together  with  the  net  annual  income  arising  from  the  rents  and 
profits  of  the  real  estates  (after  making  certain  payments  previously 
directed)  to  the  plaintiffs,  W.  Tidd  and  Elizabeth  his  wife,  or  to  the 
said  Elizabeth  alone,  if  she  should  survive  her  husband. 

From  the  date  of  that  order,  the  whole  residuary  income  was  [  863  ] 
paid  to  W.  Tidd,  or  to  incumbrancers  claiming  under  him.  He 
became  hopelessly  insolvent,  and  deserted  his  wife,  the  petitioner, 
leaving  her  totally  unprovided  for;  the  whole  income  being  exhausted 
by  the  incumbrancers.  He  died,  as  I  have  already  stated,  on  the 
10th  November,  1851,  being  at  that  time  a  pauper  lunatic  in  St. 
Pancras  workhouse. 

Tbe  object  of  the  first  petition — that  is  the  petition  presented  by 
Mrs.  Tidd  in  the  lifetime  of  her  husband — ^was  to  get  rid  of  the  effect  of 
the  orders  under  which  her  life  income  had  been  ordered  to  be  paid 
to  him  and  his  incumbrancers.  She  contended  that,  having  been 
deserted  by  him,  and  left  destitute,  she  had  in  equity  a  right, 
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TiDD  either  to  the  whole  of  her  life  interest,  or,  at  all  events,  to  a  fair 
LI8TBB.  provision  oat  of  it,  in  the  same  way  as  she  would  have  been  entitled 
to  a  settlement  in  respect  of  any  principal  sam  of  money  given  to 
her  by  the  will.  Before  this  petition  was  disposed  of,  the  hasband 
died,  and  from  the  time  of  his  death  she  or  those  claiming  under 
her  clearly  were  entitled  to  the  whole  income  thenceforth  accruing ; 
so  that  the  question  under  the  first  petition  was  confined  to  ihe 
income  which  had  accrued  due  in  his  lifetime. 

The  Yicb-Ghancbllor  was  of  opinion  that  the  petitioner  had  no 
such  equity  as  that  insisted  on  by  the  first  petition,  which  he 
therefore  dismissed. 

The  second  petition  was  presented  by  Mrs.  Tidd,  in  January,  1852, 
after  she  had  become  a  widow,  and  the  first  question  thereby  raised 
was  as  to  a  sum  of  290Z.,  being  the  balance  in  the  receiver's  hands 
in  respect  of  the  income  of  the  copyhold  and  personal  estate 
[  'SCI  ]  received  *by  him  between  the  29th  September,  1860,  and  the 
29th  September,  1861.  The  petitioner  contended  that  this  was  to 
be  treated  as  a  chose  in  action  belonging  to  her,  not  reduced  into 
possession  by  her  husband,  and  therefore  that,  on  well-established 
principles,  it  was  to  be  paid  to  her. 

The  Yiob-Chancbllob,  however,  considered  that  by  the  orders  of 
the  Court,  this  sum  in  fact  had  been  appropriated  to  her  husband's 
assignees,  and  so  that  her  right  by  survivorship  was  gone. 
He  therefore  dismissed  so  much  of  the  petition  as  related  to 
this  sum. 

All  question  as  to  the  income  accrued  due  in  the  lifetime  of  the 
husband  being  thus  disposed  of,  the  next  point  which  called  for 
decision  was  as  to  the  income  accrued  and  to  accrue  due  subse- 
quently to  his  death.  The  facts  as  to  this  point  were  as  follow : 
Both  the  freehold  and  copyhold  estates  were  duly  charged  by  the 
petitioner  and  her  late  husband,  in  his  lifetime,  with  an  annuity  of 
127Z.  10«.,  and  this  annuity  had  become  vested  in  two  gentlemen, 
named  Phillips.  This  was  a  first  charge  on  the  petitioner's  life 
interest,  both  as  regards  the  freehold  and -the  copyhold  property. 

The  petitioner  had  also  concurred  with  her  husband  in  creating 
a  second  charge  on  the  freeholds  only,  for  securing  to  Mary  Tidd, 
(but  whose  rights  had  become  vested  in  Mary  Bassill,)  interest  on 
a  sum  of  2,000L,  lent  to  the  husband,  and  also  the  premiums 
payable  on  a  policy  effected  on  the  life  of  the  petitioner  for  securing 
the  2,0001. 
[  ^866  ]  The  question  was,  whether  Mrs.  Bassill  had  not  an  *equity  to 
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marshal  the  secaritiesy  so  as  to  throw  the  annnity  on  the  copy-        Tidd 
holds,  and  thereby  leave  the  freeholds  an  available  security  for  her.       lister. 
The  Yicb-Chancellob  decided  in  favour  of  this  right,  and  his  order 
contains  the  necessary  directions  for  giving  the  benefit  of  this  right 
to  Mrs.  Bassill. 

The  only  other  question  was,  out  of  what  fund  the  premiums  on 
two  policies  of  insurance  on  the  lives  of  the  testator's  two  sons 
ought  to  be  paid.  The  testator,  having  effected  these  policies  in 
his  lifetime,  by  his  will  directed  that  they  should  be  kept  on  foot 
out  of  the  income  of  his  real  and  personal  estate. 

The  petitioner  contended  that  the  whole  burthen  of  keeping  on 
foot  these  policies  ought  not  to  fall  exclusively  or  primarily  on  the 
personal  estate,  but  ought  to  be  borne  rateably  by  the  real  and 
personal  assets.  His  Honour,  however,  decided  against  the  peti- 
tioner, holding  that  the  real  estate  was  liable  only  in  the  event  of 
the  personal  estate  proving  deficient. 

Mrs.  Tidd  has  petitioned  against  the  whole  of  the  order  made  by 
the  Yicb-Ghancellor. 

She  contends,  first,  that  a  provision  out  of  the  income  ought  to 
have  been  ordered  for  her  on  the  first  petition,  subject  of  course  to 
the  annuity  and  mortgage,  so  far  as  she  had  validly  charged  her 
life  interest  with  the  same.  Secondly,  that  the  2902.,  the  balance 
of  the  money  in  the  receiver's  hands  at  Michaelmas,  1851,  being 
after  the  presenting  of  the  first  petition,  and  shortly  before  the 
death  of  her  husband,  ought  to  be  considered  in  the  nature  of  a 
chose  in  action  belonging  to  her  by  survivorship,  and  to  be  paid  to 
her  accordingly.  Thirdly,  that  *there  ought  to  be  no  marshalling  [  *866  ] 
of  the  annnity  of  127L  108.,  but  that  it  should  be  paid  rateably  out 
of  the  freehold  as  well  as  the  copyhold  property.  And,  lastly,  that 
the  whole  income  of  the  testator's  property,  as  well  that  arising 
from  the  real  as  that  arising  from  the  personal  estate,  ought  to 
contribute  rateably  to  keeping  on  foot  the  two  policies  on  the  lives 
of  the  testator's  sons. 

I  will  consider  these  several  points  as  they  are  severally  disposed 
of  by  the  order  of  the  Yice-Ghancellor. 

The  question  on  the  first  petition  is,  whether  the  husband's 
assignment  for  value  of  his  wife's  equitable  life  interest  shall  pre- 
vail against  her,  if  he  afterwards  deserts  her  and  leaves  her  destitute. 
I  think  that,  according  to  the  established  principles  of  this  Court,  it 
does  so  prevail. 

This  question  was  raised  for  the  first  time,  so  far  as  I  am  aware, 

22—2 
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TiDD        in  the  case  of   Wright  v.  Morley{\),  before  Sir  WUliam  Grant. 

LisTRB.  There  the  wife  was  entitled  to  a  life  interest  in  dividends  to  the 
amount  of  260^.  per  annum.  The  husband  charged  them,  for  a 
valuable  consideration,  with  an  annuity  of  lOOJ.  The  husband,  as 
it  was  alleged,  afterwards  left  the  kingdom,  without  making  any 
provision  for  his  wife ;  and  the  question  was,  whether  the  title  of 
the  annuitant  claiming  under  the  husband,  should  prevail  against 
the  wife  so  deserted  by  her  husband.  Sir  William  Grant  decided 
in  favour  of  the  annuitant.  In  that  case  it  was  not  necessary  to 
decide  what  were  the  rights  of  a  particular  assignee  as  distinguished 
[  ^867  ]  fi-om  general  assignees  in  bankruptcy,  for  even  against  ^general 
assignees  the  wife  has  not  a  title  to  the  whole  of  her  life  interest, 
but  only  to  a  provision  out  of  it;  and  as  the  claim  of  the  annuitant 
in  Wright  v.  Morley  (1)  was  confined  to  100/.  per  annum  out  of  2601., 
leaving  to  the  wife  an  income  of  1602.  per  annum.  Sir  Wiluam 
Grant  held  that,  even  against  general  assignees  in  bankruptcy,  she 
could  not  have  claimed  more  than  actually  remained  to  her  beyond 
the  annuity.  The  particular  assignee  certainly  had  not  a  less 
extensive  right  than  the  general  assignees  would  have  had,  and 
therefore  Sir  W.  Grant  was  able  to  come  to  a  decision  without 
determining  what  would  have  been  the  effect  of  an  assignment  for 
value  of  the  whole  life  interest.  But  it  is  impossible  to  read  what 
fell  from  Sir  W.  Grant,  in  that  case,  without  perceiving  that  the 
inclination  of  his  opinion  was  against  the  right  of  the  wife  and  in 
favour  of  the  particular  assignee  for  value. 

The  question  arose  next  in  the  case  of  Elliott  v.  Cordell  (2)  before 
Sir  J.  Leach.  There  the  wife  had  a  life  interest  in  a  sum  of 
9,0002.  8f.  per  Cents.,  standing  in  the  names  of  trustees.  She 
joined  her  husband  in  a  sale  and  assignment  of  her  whole  interest, 
and  her  husband  having  afterwards  become  bankrupt,  she  filed  her 
bill  to  set  aside  the  sale.  It  was  alleged  that  the  sale  was  fraudu- 
lent ;  but  this  allegation  was  not  established  in  evidence,  and  the 
only  question  ultimately  argued  was,  whether,  notwithstanding  the 
sale  and  assignment  by  her  husband  (for  her  concurrence  was  of 
course  of  no  avail),  she  was  not  entitled  to  the  whole,  or  a  portion 
at  least,  of  the  dividends,  when  by  the  bankruptcy  of  her  husband 
she  was  left  destitute.    Sir  J.  Leach,  after  taking  time  to  consider 

[  *868  ]       *the  question,  decided  against  her  alleged  equity  and  in  favour  of 
the  particular  assignee  for  value. 
The  same  point  again  came  before  Lord  Brougham,  ten  years 
(1)  8  B.  R.  69  (11  Yes.  12).  (2)  21  B.  R.  287  (5  Madd.  149). 
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later,  in  StatUon  v.  HaU  (i).    There  the  husband  was  tenant  for        Tidd 

life,  with  a  provision  however  that,  in  the  event  of  his  bankruptcy       listbb. 

or  insolvency,  his  wife  should  have  an  annuity  of  1002.  during  his 

life.    The  husband  sold  and  conveyed  the  whole  estate  as  if  he  had 

been  the  owner  in  fee  simple ;  he  afterwards  became  insolvent  and 

took  the  benefit  of  the  Insolvent  Act,  so  that  the  right  of  the  wife  to 

the  annuity  of  100/.  accrued.    It  was  however  held,  that  the  sale 

and  conveyance  by  the  husband  of  the  whole  estate  as  if  he  had 

been  owner  of  the  fee  in  fact  included  an  assignment  of  the  wife's 

interest  in  the  1001.  per  annum,  and  that  she  had  no  equity  against 

the  petitioner.    This  was  a  very  strong  case  indeed,  inasmuch  as 

the  wife's  interest  at  the  time  of  the  husband's  assignment,  or 

rather  his  conveyance  of  the  fee,  was  contingent  and  reversionary. 

Still  the  wife's  right  was  held  to  have  been  altogether  defeated  by 

the  act  of  her  husband. 

I  am  not  aware  of  any  other  cases  in  which  this  precise  point  has 
arisen ;  and  the  question  is,  whether  they  afford  a  rule  on  which 
this  Coart  ought  to  act. 

It  is  now  clearly  settled  that  a  purchaser  for  value  from  the 
husband  of  his  wife's  chose  in  action,  to  the  corpus  of  which  she 
is  entitled,  is  in  no  better  situation  than  the  husband  himself ;  on 
what  grounds  is  it  that  the  Court  does  not  apply  the  same  rule 
where  the  subject-matter  of  the  sale  is  a  life  interest  only  ?  I  take 
*them  to  be  these.  Where  the  interest  sought  to  be  recovered  [  •86u  ] 
through  the  aid  of  this  Court  is  absolute,  the  Court,  though 
enforcing  against  the  husband  what  is  called  the  wife's  equity,  acts 
in  truth  for  the  benefit  and  with  a  view  to  the  interests  not  of  her 
only  but  also  of  her  children.  It  deals  with  the  fund  in  analogy 
to  what  a  prudent  parent  would  probably  have  done  in  giving  a 
portion  to  a  daughter ;  and  the  doctrine  having  been  acted  on  for 
centuries  (I  am  guilty  of  no  exaggeration  in  the  use  of  the  word), 
no  purchaser  from  the  husband  can  be  deceived  or  mistaken  as  to 
how  his  rights  will  be  dealt  with  here.  There  is  no  doubt  or 
ambiguity.  He  knows  that  the  fund  is  the  fund  of  a  married 
woman,  and  that  relation  alone,  without  more,  gives  rise  to  her 
rights,  and  through  her  to  the  rights  of  her  children,  in  this  Court. 
If,  therefore,  he  by  contract  puts  himself  in  the  place  of  the 
husband,  he  cannot  complain  that  he  should  be  in  no  better 
position  than  the  person  to  whose  rights  he  succeeds. 

The  case  is  not  the  same  where  the  Court  has  to  deal  with  a 
(1)  34  E.  B.  49  (2  Euas.  &  My.  17d). 
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TiDD  mere  life  interest.  No  provision  in  such  a  case  can  be  made  for 
LisTEB.  children.  The  question  then  is  one  exclusively  between  the 
husband  and  the  wife.  In  directing  a  settlement  of  a  wife's 
fortune,  the  Court  never  (assuming  that  there  is  no  misconduct  in 
the  husband)  deprives  him  of  the  income  of  the  fund.  It  is  his 
duty  to  maintain  the  wife,  and  to  enable  him  to  do  so  this  Court 
follows  the  course  of  the  common  law,  and  gives  him  a  right  to 
what,  but  for  the  marriage,  would  be  the  natural  fund  for  supporting 
the  wife. 

By  the  marriage,  and  the  duty  thereby  entered  into  of  maintain- 
ing her,  he  becomes  a  purchaser  of  what  is  reasonably  and 
naturally  applicable  towards  enabling  him  to  perform  his  duty. 
[  *870  ]  xt  is  true,  that  if  he  fails  in  *the  discharge  of  that  duty,  if  he 
deserts  his  wife  and  ceases  to  maintain  her,  this  Court  will  not 
help  him  to  get  at  the  fund  which  he  can  only  reach  through  its 
process  without  securing  for  the  wife  a  portion  of  his  income.  But 
this  is  done  not  by  reason  only  of  the  relation  resulting  from  the 
marriage,  but  because  the  husband  has  failed  to  perform  the  duties 
under  which  he  had  brought  himself :  it  is  an  equity  enforced  in 
favour  of  the  wife  arising  from  her  husband's  misconduct. 

Now  to  involve  third  persons  in  questions  as  to  how  far  the 
husband  has  or  has  not  duly  maintained  his  wife  would,  it  has 
been  thought,  be  inexpedient,  and  might  give  rise  to  discussions 
irritating  and  unseemly.  It  may  happen  that  a  husband,  duly 
maintaining  his  wife,  may  for  their  common  advantage  reasonably 
sell  her  life  income,  and  it  would  be  strange  that  the  purchaser's 
title  should  afterwards  be  defeated  by  the  subsequent  misconduct 
of  the  husband  in  not  maintaining  his  wife. 

If  by  having  deserted  her  he  had  given  her  a  right  against  the 
purchaser,  what  would  be  the  consequence  of  his  again  duly  dis- 
charging his  marital  obligations  and  adequately  supporting  her? 
Would  the  purchaser's  right  revive  in  such  a  case?  If  so,  a  door 
would  be  opened  to  endless  discussions.  If  not,  then  this  anomaly 
would  arise,  that  the  husband  by  his  own  mere  misconduct  could 
defeat  his  own  sale.  These  are  the  grounds,  or  some  of  the 
grounds,  on  which  I  conceive  the  distinction  in  principle  between 
the  mode  of  dealing  with  the  purchaser  of  a  wife's  life  interest  and 
the  purchaser  of  her  absolute  interest  may  be  supposed  to  rest. 
That  they  are  altogether  satisfactory  to  my  mind  I  am  not  pre- 
pared to  say;  at  the  same  time  they  are  certainly  not  without 
[  *87i  ]       weight,  and  considering  that  the  authorities  *are  all  one  way,  I 
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think  it  would  be  very  inexpedient  now  to  attempt  to  disturb        Tidd 
them.  «•• 

LI8TEB. 

The  next  pomt  with  which  the  order  deals  is  as  to  the  claim  for 
the  290i.,  being  arrears  of  income  in  the  hands  of  the  receiver, 
which  had  accrued  between  Michaelmas,  1850,  and  Michaelmas, 
1861.  The  petitioner  argued  that  this  was  to  be  considered  as  a 
chose  in  action  of  the  wife  not  reduced  into  possession  by  her 
husband  in  his  lifetime,  and  so  now  belonging  to  and  receivable  by 
her  and  not  by  those  claiming  under  him.  But  this  claim  cannot 
be  sustained.  The  sum  in  question  had  in  substance  been  reduced 
into  possession.  It  is  true  that  it  had  not  found  its  way  into  the 
husband's  pocket,  but  he  had  assigned  it  over,  and  the  assignee 
had  obtained  an  order  of  this  Court,  under  which  the  receiver  was 
directed  to  pay  it  to  Mrs.  Bassill,  one  of  the  incumbrancers.  (His 
Lordship  here  read  the  order.)  The  effect  of  that  order  was  that 
the  money  was  held  by  the  receiver  under  an  obligation  to  pay  it 
to  Mrs.  Bassill.  The  money  had  been  specially  appropriated,  and 
the  receiver  was  in  the  nature  of  an  agent  for  the  person  entitled 
by  virtue  of  that  appropriation.  This  was  the  view  taken  by  the 
Yicb-Chancbllor,  in  which  I  entirely  concur. 

The  order  of  the  Vicb-Chancbllor,  having  thus  disposed  of  all 
questions  as  to  the  income  which  had  accrued  due  in  the  lifetime 
of  the  husband,  goes  on  to  give  directions  for  keeping  separate 
accounts  of  the  income  of  the  freehold,  the  copyhold,  and  the 
personal  estate,  and  then  marshals  the  rents  and  profits  of  the 
freehold  and  copyhold  estates,  directing  the  latter  to  be  applied  in 
the  first  instance  in  discharge  of  the  annuity  of  Messrs.  Phillips, 
whose  incumbrance  was  a  first  charge  on  both  the  freehold  and 
copyhold  property,  and  if  the  copyhold  rents  should  be  insufiScient 
to  keep  down  the  annuity,  then  *tbe  order  directs  the  freehold  [  *872  ] 
rents  to  be  applied  in  making  good  the  deficiency ;  subject  to  this 
direction,  the  freehold  rents  are  ordered  to  be  applied  in  discharge 
of  the  premiums  and  interest  payable  in  respect  of  Mrs.  Bassill's 
security  which  affected  the  freeholds  only,  and  the  surplus  rents, 
if  any,  both  of  freeholds  and  copyholds,  are  ordered  to  be  paid  to 
the  petitioner. 

The  petitioner  objects  to  this  arrangement,  and  contends  that 
this  is  not  a  case  for  marshalling  at  all,  but  that  the  annuity 
payable  to  Messrs.  Phillips  ought  to  be  paid  rateably  out  of  the 
rents  of  the  freeholds  and  copyholds,  and  then  that  the  surplus 
rents  of  the  freeholds  ought  to  be  applied  as  far  as  they  extend  to 
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TiDD  the  incambrance  of  Mrs.  Bassill,  which  is  not  charged  on  the  copy- 
LisTBR.  holds,  and  so  that  the  petitioner  oaght  to  have  the  whole  surplus 
of  the  copyhold  rents,  after  paying  rateably  with  the  freeholds,  a 
due  proportion  of  the  annuity,  which  is  the  first  incumbrance :  I 
cannot  discover  any  ground  for  the  petitioner's  argument.  The 
order  of  the  VicB-CniNCBLiiOB  proceeds  on  the  well  established 
doctrine  of  this  Court,  that  where  two  funds  are  liable  to  the  claim 
of  A.,  and  only  one  of  them  to  the  claim  of  B.,  A.  shall  not,  by  his 
choosing  to  resort  to  the  fund  on  which  alone  B.  had  a  claim, 
prejudice  the  rights  of  B.  The  very  case  now  under  consideration, 
that  is,  the  case  of  one  party  being  mortgagee  of  freeholds  and 
copyholds,  and  another  mortgagee  of  copyholds  only,  was  put  by 
Lord  Eldon,  in  Aldrich  v.  Cooper  (i).  I  confess  that,  on  this 
^  point,  I  have  never  entertained  a  doubt.  The  order  of  the  Vicb- 
Ghangbllob  was  entirely  right. 

The  only  remaining  question  is  as  to  the  income  of  the  personal 
estate.  The  order  directs  its  application,  in  the  first  place,  towards 
[  *878  ]  satisfaction  of  the  premiums  on  the  ^policies  of  insurance,  which 
the  will  directs  to  be  kept  up,  and  then  the  surplus  is  ordered  to  be 
paid  to  the  petitioner.  To  this  the  petitioner  objects,  on  the 
suggestion  that  the  keeping  up  of  the  policies  was  an  obligation 
cast  not  on  the  personal  estate  exclusively,  but  on  the  whole  mixed 
income  arising  from  the  entire  property,  real  as  well  as  personal, 
and  so  that  the  freeholds  and  copyholds  ought  to  bear  a  share  of 
the  burthen.  I  am,  however,  clearly  of  opinion  that  this  argu- 
ment is  quite  untenable.  The  real  estate  is,  it  is  true,  made  liable 
to  the  burthen ;  but  the  question  is  not  whether  the  real  estate 
is  burthened,  but  whether  the  personal  estate  is  to  any  extent 
exonerated.  The  personal  estate  is  the  primary  fund  for  payment 
of  legacies,  and  there  is  obviously  nothing  here  indicating  an 
intention  to  relieve  it.  The  case  of  Boiighton  v.  Botighton{2)  is 
decisive  on  this  point.  The  result  therefore  is,  that  the  order  of 
the  Vicb-Chincbllob  was  right  in  every  particular,  and  the  only 
course,  therefore,  which  I  can  take  is  to  dismiss  this  petition 
with  costs. 

That  a  rule  should  be  established  and  strictly  adhered  to  is 
in  general  far  more  important  than  that  the  rule  itself  should 
be  the  very  best  which  could  be  devised.  And  here  the  doctrine, 
evidently  approved  by  Sir  W.  Grant  nearly  half  a  century  ago,  was 

(I)  7  E.  E.  86,  see  p.  97  (8  Ve3.  (2)  73  B.  B.  116  (1  H.  L.  0.  406). 

382,  see  p.  395). 
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afterwards  acted  on  by  Sir  J.  Lbach  and  Lord  Brougham,  and  their 
decisions  were  not  appealed  from.  The  strong  probability  is,  that 
trostees  have  from  time  to  time  often  acted  on  the  faith  of  the  law 
thos  established,  and  it  would  be  dangerous  to  sanction  doubts  as 
to  the  propriety  of  what  may  have  been  so  done.  The  consequence 
is,  that  the  Vice-chancellor  was  right  in  dismissing  the  first 
petition. 

I  may  here  observe,  that  no  question  is  raised  as  to  any  *power 
of  the  husband  to  affect  the  life  interest  of  the  wife  after  his  death, 
so  that  the  decision  of  Lord  Cottenham  in  Stiffe  v.  Everitt  (i),  to 
which  it  was  attempted  in  argument  to  liken  this  case,  is  clearly 
inapplicable. 


TiDO 

r. 
Lister. 


[  •874  ] 


KING  V.  IIEENAN. 

(3  D.  M.  &  G.  890—896.) 

A  mortgagor  and  a  mortgagee  with  a  power  of  sale  joined  in  demising 
the  mortgaged  hereditaments  to  a  receiver  upon  trust  at  the  request  of  the 
mortgagee  during  the  continuance  of  the  security,  and  at  the  request  of 
the  mortgagor,  after  satisfaction  of  the  sums  secured,  to  grant  leases  of  the 
premises  in  such  manner  as  the  person  making  such  request  should  appoint, 
but  to  permit  the  mortgagor  to  receive  the  rents  until  default  was  made  in 
payment  of  the  mortgage-money  or  interest,  and  upon  trust  after  default 
to  receive  the  rents  and  apply  the  same  in  keeping  down  the  interest  upon 
the  mortgage.  These  trusts  were  not  declared  to  be  subject  to  the  power 
of  sale  in  the  mortgage:  Held,  that  they  were  so  in  effect,  and  that  the 
receiver  was  bound  without  the  concurrence  of  the  mortgagor  to  join  in 
conveying  the  hereditaments  to  a  purchaser  from  the  mortgagee  under  the 
power  of  sale. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  to 
determine  whether  the  defendant,  who  was  a  trustee  and  receiver, 
was  bound  to  concur  in  a  conveyance  to  a  purchaser  under  a  power 
of  sale  in  a  mortgage. 

On  the  7th  of  November,  1827,  Bichard  Gutteridge  surrendered 
certain  copyhold  hereditaments  to  Samuel  Vines  and  Thomas 
Osbaldiston,  their  heirs  and  assigns,  to  secure  the  repayment  of 
1,2002.  and  interest.  Simultaneously  with  the  surrender,  a  deed  of 
covenant,  dated  the  7th  of  November,  1827,  was  made  between 
Richard  Gutteridge  of  the  one  part,  and  Samuel  Vines  and  Thomas 
Osbaldiston  of  the  other  part,  whereby  it  was  declared  and  agreed 
that  if  default  should  be  made  in  payment  of  the  1,200/.  and 
interest,  or  any  part  of  the  same  respectively,  at  the  time  and  in 
manner  in  the  surrender  mentioned  and  appointed  for  payment 


\      1863. 
Marek  10. 

Kmiort 

Bkucr, 

Turner, 

L.JJ. 
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(I)  43  R.  R.  135  (I  My.  &  Cr.  37). 
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KiKo  tbereofi  it  should  be  lawful  for  Samuel  Vines  and  Thomas 
Hbbnan.  Osbaldieton  and  their  heirs  or  assigns,  and  they  and  he  were 
thereby  expressly  authorized  at  any  time  or  times  thereafter, 
without  any  further  authority  from  Bichard  Gutteridge,  his  heirs 
or  assigns,  for  that  purpose,  and  without  prejudice  to  any  other 
remedy  he  or  they  might  be  entitled  to  for  recovery  of  the  said 
principal  money  and  interest,  or  to  the  right  of  foreclosing  the 
mortgaged  premises,  absolutely  to  sell  and  dispose  of  the  said 
[  *89i  ]  pieces  *or  parcels  of  land,  hereditaments,  and  premises,  and  every 
or  any  part  thereof  with  their  appurtenances,  either  by  public 
auction  or  private  contract  in  one  lot,  or  in  separate  lots  at  their 
or  his  discretion,  and  to  surrender  convey  and  assure  the  heredita- 
ments sold  to  the  purchaser,  or  respective  purchasers  thereof,  his 
her  or  their  heirs  executors  administrators  or  assigns,  or  as  he  or 
they  respectively  should  direct  or  appoint,  freed  and  absolutely 
discharged  of  and  from  all  right  and  equity  of  redemption  what- 
soever,  of  or  by  him,  Bichard  Gutteridge,  or  his  heirs,  or  any 
person  or  persons  claiming  or  to  claim  from,  through,  or  under 
him  or  them. 

Thomas  Osbaldiston  died  in  the  month  of  March,  1887,  and  the 
mortgage  was  transferred  to  Sarah  Frances  Bice  by  an  indenture 
dated  the  SOth  of  April,  1841,  whereby  a  further  charge  was  also 
created  in  favour  of  one  Edward  Bice. 

By  an  indenture  dated  the  20th  of  August,  1841,  and  made 
between  Sarah  Frances  Bice  of  the  first  part,  Edward  Bice  of  the 
second  part,  Bichard  Gutteridge  of  the  third  part,  and  the  defendant 
James  Heenan  of  the  fourth  part,  after  reciting  the  above-mentioned 
mortgage  and  further  charge  that  Bichard  Gutteridge  had  entered 
into  the  agreements  therein  mentioned  for  letting  or  demising 
certain  parts  of  the  mortgaged  premises  upon  the  terms  and  in 
manner  therein  mentioned,  and  that  it  might  be  found  expedient 
from  time  to  time  to  let  or  demise  other  parts  of  the  said  premises ; 
and  further  reciting  that  for  the  purpose  of  facilitating  the  letting 
and  demising  of  the  said  premises  or  any  part  or  parts  thereof,  and 
also  for  the  purpose  of  better  securing  the  regular  payment  of  the 
interest  of  all  the  said  principal  moneys  secured,  as  thereinbefore 
recited,  it  had  been  agreed  between  Bichard  Gutteridge,  Sarah 
[•892]  Frances  *Bice,  and  Edward  Bice,  that  the  premises  should  be 
vested  in  James  Heenan  for  the  term  of  twenty-one  years,  upon 
the  trusts  thereinafter  declared  of  the  same;  and  that  James 
Heenan,   his    executors,   administrators,   and  assigns,   should    be 
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invested  with  such  power  and  authorities,  as  were  thereinafter  king 
expressed,  as  receiver  and  receivers  of  the  rents  and  profits  of  the  hki^ak. 
said  premises ;  and  after  further  reciting  that  a  licence  had  been 
obtained  from  the  lord  of  the  manor  empowering  Sarah  Frances 
Bice  and  Bichard  Gutteridge  to  demise  the  premises  in  manner 
and  for  the  term  thereinafter  mentioned,  it  was  witnessed  that 
Sarah  Frances  Bice,  with  the  privity  and  approbation  of  Bichard 
Gutteridge  and  Edward  Bice,  demised  the  premises  unto  James 
Heenan,  his  executors,  administrators,  and  assigns,  for  t)ie  term 
of  twenty-one  years,  commencing  from  the  24th  of  June,  1840, 
without  impeachment  of  waste,  upon  trust,  that  James  Heenan^ 
his  executors,  administrators,  and  assigns,  should  from  time  to 
time  thereafter,  at  the  request  and  by  the  direction  of  Sarah  F. 
Bice,  her  executors,  administrators,  and  assigns,  during  the  con- 
tinuance of  the  said  several  securities  then  vested  in  her  as 
thereinbefore  stated  or  any  of  them,  and  after  full  satisfaction 
and  discharge  of  the  same  several  securities,  then  at  the  request 
and  by  the  direction  of  Edward  Bice,  his  executors,  administrators 
or  assigns,  during  the  continuance  of  the  security  then  vested  in 
him  as  thereinbefore  stated,  and  after  the  full  discharge  and  satis- 
faction of  all  the  said  several  securities,  then  at  the  request  and  by 
the  direction  of  Bichard  Gutteridge,  his  heirs  or  assigns,  demise 
and  lease  to  the  persons  or  person  for  the  time  being,  entitled 
under  the  said  several  agreements  thereinbefore  mentioned  or  any 
of  them,  or  to  any  other  person  or  persons  whomsoever,  any  part 
or  parts  of  the  said  premises  for  all  or  any  *part  of  the  then  [  •sas  ] 
unexpired  residue  of  the  term  of  twenty-one  years,  upon  such 
terms  and  in  such  manner  as  the  person  or  persons  making  such 
requests  and  giving  such  directions  as  aforesaid  should  respectively 
appoint,  and  upon  further  trust  that  until  default  should  be  made 
in  payment  to  Sarah  F.  Bice,  her  executors,  administrators,  or 
assigns  of  the  interest  to  become  due  upon  the  several  mortgage 
debts  therein  mentioned,  James  Heenan,  his  executors,  adminis- 
trators and  assigns  should  permit  Bichard  Gutteridge,  his  heirs 
and  assigns,  to  receive  and  take  the  rents  and  profits  of  the  said 
premises  for  his  and  their  own  benefit;  and  upon  further  trust, 
that  in  case  any  such  default  in  payment  should  be  so  made,  then, 
and  in  any  such  case,  James  Heenan,  his  executors,  administrators 
and  assigns,  should  thenceforth,  from  time  to  time,  during  the  con- 
tinuance of  the  said  several  securities,  or  any  of  them,  collect  and 
receive  all  and  singular  the  rents  and  profits  of  the  said  premises 
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King  from  the  then  present  and  future  lessees,  tenants  and  occupiers  of 
Uwaaxkv.  ^^^  said  premises,  and  other  the  person  or  persons  who  should  be 
liable  to  pay  the  rents  and  profits  thereof  respectively,  when  and  as 
the  same  respectively  should  become  due.  The  deed  then  pur- 
ported to  empower  the  defendant  to  collect  the  rents  and  do  all  such 
acts  as  the  mortgagor  and  mortgagees  could  have  done.  And  it 
declared  that  the  defendant,  his  executors,  administrators  and 
assigns,  should  stand  possessed  of  the  rents  and  profits  which 
should  be  collected  or  received  by  him  or  them  respectively,  upon 
trust  from  time  to  time,  in  the  first  place,  to  pay  thereout  all  taxes, 
rates,  assessments  and  impositions  which  then  were  or  should 
thereafter  be  payable  in  respect  of  the  same  premises,  and  which 
the  respective  lessees  tenants  or  occupiers  thereof  should  not  be 
liable  to  pay,  and  in  the  next  place,  to  deduct  and  retain  thereout 
[  ^894  ]  for  his  and  their  own  benefit  a  reasonable  compensation  for  *bis 
and  their  trouble  and  expense  in  collecting,  receiving  and  recover- 
ing, and  applying  the  said  rents  and  profits  respectively,  not 
exceeding  one  shilling  in  the  pound  upon  all  moneys  to  be  so 
collected  and  received;  and  in  the  next  place,  to  pay  thereout  to 
Sarah  F.  Bice,  her  executors,  administrators,  or  assigns,  the 
interest  to  become  due  on  her  mortgage  debt;  and  in  the  next 
place,  to  pay  thereout  to  Edward  Bice,  his  executors,  administrators, 
or  assigns,  the  interest  to  become  due  on  his  debts ;  and  in  the  last 
place  to  pay  all  the  residue  or  surplus  (if  any)  of  the  said  rente 
and  profits  after  answering  and  satisfying  the  trusts  and  purposes 
aforesaid  to  Bichard  Gutteridge,  his  executors,  administrators,  or 
assigns. 

In  the  year  1848,  default  having  been  made  in  payment  to  Sarah 
V.  Bice  of  the  interest  on  her  several  securities,  the  defendant  under 
the  powers  and  authorities  given  to  him  as  aforesaid  entered  into 
and  had  ever  since  been  in  receipt  of  the  rents  and  profits  of  the 
said  premises. 

Sarah  F.  Bice  had  died,  and  Henry  Edridge  Bice,  her  nephew 
and  heir-at-law  and  customary  heir,  had  been  admitted. 

Sales  had  been  made  under  the  trust  contained  in  the  mortgage, 
and  all  the  purchasers  (except  one)  had  accepted  the  title  to  their 
several  lots  purchased  by  them,  and  were  willing  to  complete  their 
purchases  provided  the  defendant  would,  upon  completion  thereof, 
surrender  or  assign  to  them,  or  as  they  might  direct,  their  several 
lots  for  all  the  residue  of  the  term  vested  in  him.  Bequests  had 
been  made  to  bim  by  the  plaintiff  (who  was  the  executor  of  Mrs. 
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Sarah  F.  Bice)  to  make  such  surrenders  or  assignments  accordingly,        Knro 
but  the  defendant  refused  so  to  do  without  either  the  direction  of      hbenav. 
the  (Tourt  or  the  concurrence  of  *the  several  persons  interested  in  the      [  *895  ] 
equity  of  redemption,  on  the  ground  that  he  had  been  advised  by 
counsel  that  it  was  very  doubtful  whether  the  effect  of  the  indenture 
of  the  20th  of  August,  1841,  was  not  to  destroy,  or  at  all  events  to 
suspend  during  the  term  thereby  created,  the  power  of  sale  given 
to  Sarah  F.  Bice  by  the  indenture  of  the  30th  of  April,  1841. 
The  questions  for  the  opinion  of  the  Court  were — 
Whether  the  power  of  sale  given  to  or  vested  in  Sarah  F.  Bice, 
by  the  indenture  of  the  80th  of  April,  1841,  was  or  not  destroyed  or 
suspended  by  the  indenture  of  the  20th  of  August,  1841. 

And  whether  the  defendant  was  bound,  without  the  concurrence 
of  any  of  the  persons  interested  in  the  equity  of  redemption  of  the 
premises  bought  by  the  said  purchasers  respectively,  to  assign  or 
dispose  of  the  same  respectively  for  all  the  residue  of  the  term  of 
years  in  such  manner  as  they  respectively,  on  the  completion  of 
their  respective  purchases,  might  require. 

Mr.  Moling  and  Mr.  Surrage  for  the  plaintiff  were  not  required 
to  address  the  Court. 

Mr.  Chandless  and  Mr.  Goodeve  for  the  defendant  contended 
that  the  deed  of  the  20lh  August,  1841,  was  not  merely  an 
appointment  of  a  receiver  on  behalf  of  a  mortgagor  and  mortgagee, 
but  was  made  for  the  purpose  of  carrying  into  effect  a  general 
scheme  of  letting  which  could  not  be  determined  without  the  assent 
of  the  mortgagor.  There  was  nothing  in  the  deed  determining 
those  trusts  at  the  will  of  either  of  the  parties  alone.  If  it  had 
been  intended  to  preserve  the  power  of  sale,  some  words  express- 
ing such  an  intention  would  *have  been  introduced.  At  all  [  *^^ ' 
events  Mr.  Heenan  could  not  safely  act  upon  a  mere  private 
opinion. 

Their  Lordships  held  that  the  power  of  sale  was  not  affected 
by  the  provisions  of  the  deed  of  the  20th  of  August,  1841,  and 
that  the  defendant  was  bound  to  concur  in  the  assurance  to  the 
purchasers. 
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BURGESS  V.  BURGESS  (1). 

(3  D.  M.  &  G.  896—905  ;  S.  C.  22  L.  J.  Ch.  675;  17  Jur.  292.) 

Where  a  person  is  selling  an  article  in  his  own  name  fraud  must  be  shovn 
to  constitute  a  case  for  restraining  him  from  so  doing  on  the  ground  that 
the  name  is  one  in  which  another  has  long  been  selling  a  similar  article. 

Therefore,  where  a  father  had  for  many  years  exclusively  sold  aa  article 
under  the  title  of  **  Burgess's  Essence  of  Anchovies,"  the  Court  would  not 
restrain  his  son  from  selling  a  similar  article  under  that  name,  no  fraud 
being  proved. 

Delay  from  October  to  March  in  appealing  from  the  refusal  of  a  motion 
for  an  injunction  held  fatal  to  the  appeal. 

This  was  a  motion  by  way  of  appeal  from  the  decision  of  Vice- 
Chancellor  EiNDERSLET  refusing  an  injunction  to  restrain  the 
defendant,  his  workmen,  servants,  and  agents,  from  selling  or  dis- 
posing of,  or  causing  or  procuring  to  be  sold  or  disposed  of,  any 
sauce,  essence,  or  composition  manufactured  by  or  for  him,  and 
described  as  or  purporting  to  be  or  represented  as  being  Burgess's 
Essence  of  Anchovies,  and  from  using  with  or  for  bis  bottles  of  the 
said  sauce,  essence,  or  composition,  or  any  of  them,  any  wrapper  or 
wrappers,  having  printed  thereon  the  words  **  Burgess's  Essence  of 
Anchovies,*'  or  any  words  applicable  to  or  descriptive  of  the  essence 
of  anchovies  made  and  sold  by  the  plaintiff,  and  also  from  using, 
publishing,  or  circulating,  or  causing  or  procuring  to  be  used,  pub- 
lished, or  circulated,  any  catalogue  or  catalogues,  list  or  lists,  par- 
porting  that  the  defendant  was  the  manufacturer  of  "  Burgesses 
Essence  of  Anchovies,"  or  containing  any  word  or  words  represent- 
ing or  leading  purchasers  or  customers  to  believe  that  the  sauce, 
essence,  or  composition  manufactured  and  sold  by  *the  defendant 
was  the  same  as  that  then  and  theretofore  manufactured  and  sold 
by  the  plaintiff,  and  also  from  using  or  exhibiting  any  window  bill, 
or  other  bill  purporting  that  the  defendant  sold  '*  Burgess's  Essence 
of  Anchovies."  And  also  from  using  any  bill  head  or  invoice 
having  thereon  the  words  **  Manufacturer  of  Burgess's  Essence  of 
Anchovies,"  or  any  words  to  such  or  the  like  purport  or  effect. 
And  also  from  using  any  box  or  packing  case,  bearing  thereon  the 
words  "  Burgess's  Essence  of  Anchovies,"  or  any  words  to  such  or 
the  like  purport  or  effect.  And  also  from  publishing  or  causing  to 
be  published  any  advertisement  or  advertisements  containing  the 


(1)  Tti98aud  V.  TusBaud  (1890)  44 
Oh.  D.  678,  59  L.  J.  Ch.  631,  62  L.  T. 
633 ;  Turion  v.  Turton  (1889)  42  Ch.  D. 
128.  58  L.  J.  Ch.  677,  61  L.  T.  571 ; 
Reddatoay  v.  Banham  [1896]  A.  C. 
199,  65  L.  J.  Q.  B.  381,  74  L.  T.  289; 


Bh^mingham  Vinegar  Brewery  Co,  v. 
Powell  [1897]  A  0.  710.  66  L.  J.  Ch, 
763,  71  L.  T.  393 ;  Cdlular  Cloihing  Co. 
V.  Marten  [1899]  A.  C.  326,  68  L.  J. 
P.  C.  72,  80  L.  T.  809. 
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vrords  "  Burgess's  Essence  of  Anchovies,"  or  any  words  to  such  or      BniiaBss 
the  like  purport  or  effect.  BoHorea. 

The  original  motion  before  the  Yice-Chancellor,  besides  seeking 
as  above,  sought  to  restrain  the  defendant  from  continuing  over  his 
shop  front  the  words  "  late  of  107,  Strand  "  ;  and  from  continuing 
on  the  sides  of  his  shop  a  plate  with  the  words  ''  Burgess's  Fish 
Sauce  Warehouse,  late  of  107,  Strand." 

The  bill,  and  the  affidavits  in  support  of  the  motion,  stated  in 
substance  as  follows : 

For  many  years  previously  to  the  year  1800,  John  Burgess,  the 
late  father  of  the  plaintiff  earned  on  the  trade  of  an  Italian  ware- 
houseman, at  No.  107,  Strand,  which  embraced  among  other 
matters  the  making  and  vending  of  various  fish  sauces  and  other 
sauces.  In  the  year  1800  the  plaintiff,  his  only  son,  then  twenty- 
two  years  of  age,  was  taken  into  partnership  by  his  father  in  the 
business,  according  to  the  terms  of  a  deed  of  copartnership,  dated 
the  10th  of  October,  1800,  by  which  it  was  agreed  that  they  should 
be  partners  in  the  said  *business  during  their  joint  lives  in  equal  [  •s^^  ] 
shares,  and  that  upon  the  death  of  either  of  them,  the  surviving 
partner  should  be  at  liberty  to  carry  on  the  business  on  his  own 
separate  account,  and  to  continue  to  reside  in  the  house  and 
premises,  paying  to  the  legal  representatives  of  the  deceased 
partner  the  fair  value  of  the  share  and  interest  of  such  partner  in 
the  stock  in  trade,  utensils,  and  debts.  The  plaintiff  and  his  father 
thenceforth  carried  on  the  trade  in  partnership  together  at  No.  107, 
Strand,  aforesaid,  under  the  style  or  firm  of  *'  John  Burgess  &  Son," 
down  to  the  death  of  the  plaintiff's  father,  who  died  in  the  year 
1820,  and  left  the  plaintiff  his  sole  executor  and  residuary  legatee. 

Since  the  death  of  the  father  the  plaintiff  had  continued  to  carry 
on  and  then  carried  on  the  trade  or  business  at  No.  107,  Strand, 
on  his  own  sole  account  and  for  his  own  sole  use,  but  under  the 
same  style  of  "  John  Burgess  &  Son,"  which  had  been  previously 
used.  No  son  of  the  plaintiff  had  at  any  time  been  admitted  a 
partner  in  the  trade  or  business,  and  the  plaintiff  was  the  sole 
proprietor  of  the  said  trade  or  business  carried  on  at  No.  107,  Strand* 

John  Burgess,  the  plaintiff's  father,  was  the  first  inventor  and 
manufacturer  of  an  essence  or  sauce  called  **  Essence  of  Anchovies," 
which  was  manufactured  and  sold  by  him  at  No.  107»  Strand, 
previously  to  the  year  1800,  and  by  the  plaintiff  and  his  father  as 
such  copartners  as  aforesaid  subsequently  to  that  year  during  the  con- 
tinuance of  the  copartnership,  and  had  been  since  the  death  of  the 
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Bdbomb      plaintiff's  father,  and  still  was  manufactured  and  sold  by  the  plain- 
BoBQKfw.     tiffin  very  large  quantities.    The  name  "Essence of  Anchovies," 
was  first  used  and  adopted  by  John  Burgess  the  plaintiff's  father, 
and  was  not  used  by  any  person  before  him. 
[  899  ]  Since  the  year  1800  there  had  always  been  and  there  still  were 

labels  or  printed  papers  afSxed  to  or  pasted  on  or  round  the  bottles 
in  which  the  said  essence  of  anchovies  so  manufactured  and  sold 
by  the  plaintiff's  father,  and  by  him  and  the  plaintiff  jointly,  and 
by  the  plaintiff  as  aforesaid,  had  been  and  was  sold. 

The  plaintiff  had  two  sons,  William  Harding  Burgess  and  John 
James  Burgess,  who  had  been  for  many  years  retained  and  employed 
by  the  plaintiff  in  his  said  trade  or  business  as  his  assistants, 
receiving  salaries;  and  the  defendant  William  Harding  Burgess 
was  so  retained  and  employed  for  a  period  of  thirty  years,  or  there- 
abouts, before  and  up  to  the  month  of  May,  1851.  He  was  per- 
mitted to  reside  on  the  trade  premises,  No.  107,  Strand,  and  did 
so  reside  until  February,  1847,  and  the  plaintiff's  other  son  also 
resided  on  the  premises  for  many  years. 

Shortly  before  Midsummer,  1852,  the  plaintiff  was  informed  that 
William  Harding  Burgess  had  taken  a  house,  warehouse,  and 
premises  in  King  William  Street,  in  the  city  of  London,  on  a  lease, 
or  for  a  term  to  commence  at  or  from  Midsummer,  1852,  and  the 
plaintiff  was  afterwards  informed  that  William  Harding  Burgess 
was  fitting  up  the  same  premises  for  business. 

About  the  15th  of  August,  1852,  the  plaintiff  was  informed  that 
William  Harding  Burgess  had  just  opened  business  (as  in  fact  he 
had)  at  or  on  the  same  premises  in  the  trade  of  an  Italian  and  fish 
sauce  warehouseman,  and  was  selling  or  offering  for  sale  various 
sauces  and  other  articles,  such  as  were  usually  sold  by  Italian 
warehousemen. 
[  *90o  ]  The  defendant  had  letters  and  figures  over  his  shop-front  *the 

words  "  W.  H.  Burgess,  late  of  107,  Strand"  ;  the  words  "  W.  H. 
Burgess,"  occupying  the  space  over  one  window,  and  the  figures  and 
word  **  107,  Strand,"  occupying  the  space  over  the  other  window, 
and  the  words  "  late  of "  being  in  the  intermediate  space  over  the 
fan-light ;  and  being,  according  to  the  statements  in  the  bill  and  the 
affidavit,  in  much  smaller  letters,  and  in  German  text,  so  as  not  to 
attract  the  same  notice. 

The  labels  used  by  the  plaintiff  and  defendant  respectively,  which 
were  principally  relied  upon,  were  as  follows : 

"107  (Bqyal  arms).  Strand,  corner  of  the  Savoy  Steps.    John 
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Bnrgesfi  &  Son.  Original  and  Superior  Essence  of  Anchovies.  Bubosss 
The  excellence  of  their  much  esteemed  essence  of  anchovies  stands  bumsss. 
unrivalled  as  a  fish  sauce,  viz.,  for  salmon,  turbot,  soles,  eels,  cod, 
haddock,  and  in  all  stei^ed  fish.  N.  B.  Be  careful  that  you  are  not 
imposed  upon  by  being  supplied  with  the  counterfeit  sort,  as  many 
persons  are  daily  waiting  upon  country  shopkeepers,  offering  them 
an  extra  large  profit  to  vend  it.  Burgess's  New  Sauce  is  strongly 
recommended  to  those  palates  not  partial  to  anchovy.  The  very 
flattering  reception  this  new  sauce  has  experienced  induces  the 
proprietors  to  offer  it  as  one  of  general  utility  and  convenience, 
being  alike  adapted  for  fish,  game,  meats  or  poultry,  all  made 
dishes,  steaks,  meat  pies,  browning  for  gravies  or  soups,  maintenon 
outlets,  &C." 

"  86,  King  William  Street,  Late  of  107, 

City,  London.  (Boyal  arms.)  Strand. 

Burgess's 
Essence  of  Anchovies. 
''The  excellence  of  the  much  esteemed  essence  of  anchovies, 
'stands  unrivalled  as  a  fish  sauce,  viz.,  for  salmon,  turbot,  soles,      [  *90i  ] 
eels,  cod,  and  for  all  stewed  fish.    This  sauce  is  made  with  the  same 
care  which  has  rendered  it  pre-eminent,  and  is  warranted  to  keep  in 
extreme  climates  whether  hot  or  cold.    Burgess's  Universal  Sauce 
is  confidently  recommended  to  those  not  partial  to  the  essence  of 
anchovies.     The  proprietor  is  induced  to  offer  this  sauce  as  one 
calculated  for  general  utility  and  convenience,  being  applicable  to  all 
kinds  of  fish,  game,  made  dishes,  steaks,  chops,  meat  pies,  mutton 
cutlets,  &c." 

The  Vice-Chancellob  granted  an  injunction,  restraining  the 
defendant  from  continuing  the  use  of  the  words  *'  late  of  107, 
Strand,"  and  from  continuing  on  the  sides  of  his  shop  door  the 
plate  with  the  words  ''Burgess's  Fish  Sauce  Warehouse,  late  of 
107*  Strand,*'  but  refused  the  rest  of  the  motion. 

From  this  refusal  the  plaintiff  now  appealed. 

Sir  Frederick  Thesiger,  Mr.  Campbell,  and  Mr.  Regnier  Moore, 

for  the  motion : 

The  words  "Burgess's  Essence  of  Anchovies"  have  never  been 

used  except  to  designate  the  article  manufactured  and  sold  by  the 

plaintiff  and  his  late  father,  or  one  of  them,  and  would  always  be 

supposed  to  denote  that  the  article  to  which  they  were  affixed  had 
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BuBons  been  80  manufactured  and  sold.  The  circumstance  that  another 
BUBQB88.  perBon  has  the  same  name  does  not  entitle  him  to  mislead  the 
public  by  adopting  the  trade  mark  in  which  the  plaintiff  has 
acquired  a  property.  In  Sykes  v.  Sykes  (i),  the  plaintiff  made  shot 
belts  and  powder  flasks,  which  he  was  accustomed  to  mark  with 
[  *902  ]  the  words  "  Sykoses  Patent."  *The  defendants  in  that  case,  one  of 
whom  was  named  Sykes,  used  a  stamp  with  the  words  "  Sykes's 
Patent/'  and  it  was  contended  that  as  one  of  the  defendants  was 
named  Sykes,  and  the  plaintiff  had  no  more  right  to  call  his  goods 
patent  than  the  defendants,  the  proceeding  was  justifiable  ;  but  the 
Court  of  Queen's  Bench  held,  that  although  the  defendants  did  not 
themselves  sell  the  articles  as  goods  of  the  plaintiff's  manufacture, 
the  verdict  for  the  plaintiff  ought  not  to  be  disturbed.  In  Blojeld  v. 
Payne  (2),  the  plaintiff  was  the  inventor  of  metallic  hones  which  he 
was  accustomed  to  wrap  up  in  envelopes  to  distinguish  them.  The 
defendants  made  other  hones  and  wrapped  them  up  in  similar 
envelopes,  whereby  the  plaintiff  alleged  that  he  was  prevented  from 
disposing  of  a  great  number  of  his  hones,  and  they  were  depreciated 
in  value,  and  injured  in  reputation :  it  was  held  that  the  plaintiff 
was  entitled  to  damages,  although  he  did  not  prove  that  the 
defendants'  hones  were  inferior,  or  that  he  had  sustained  any 
specific  damage. 

(Thb  Lord  Justice  Knight  Bruce  :  The  law  on  the  subject  is 
as  old  as  Southern  v.  How^  in  Popham's  Reports  (3).) 

[They  also  cited  Croft  v.  Day  (4),  Perry  v.  Truefitt  (5),  MiUington  v. 
Fox  (6),  and  Lewis  v.  Langdon  (7).] 

[  903  J  -^^^  Bacon  and  Mr.  May,  for  the  defendant,  were  not  called 

upon. 

The  Lord  Justice  Knight  Bruce: 

All  the  Queen's  subjects  have  a  right,  if  they  will,  to  manufacture 
and  sell  pickles  and  sauces,  and  not  the  less  that  their  fathers  have 
[  ^904  ]  done  so  before  them.  All  *the  Queen's  subjects  have  a  right  to  sell 
these  articles  in  their  own  names,  and  not  the  less  so  that  they  bear 
the  same  name  as  their  fathers ;  nor  is  there  anything  else  that 
this  defendant  has  done  in  question  before  us.  He  follows  the 
same  trade  as  that  his  father  follows  and  has  long  followed,  namely, 

(1)  27  B.  B.  420  (3  B.  &  G.  541).  (5)  63  B.  B.  11  (6  Bear.  66)* 

(2)  38  B  B.  270  (4  B.  &  Ad.  410).  (6)  45  B.  B.  271  (3  My.  &  Or.  338). 

(3)  P.  144.  (7)  40  B.  B.  166  (7  Sim.  421). 

(4)  64  B.  B.  18  (7  Beay.  84). 
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that  of  a  manufactarer  and  seller  of  pickles,  preserves,  and  sauces ;  Buboiss 
among  them,  one  called  "essence  of  anchovies.''  He  carries  on  borgbss. 
business  under  his  own  name,  and  sells  his  essence  of  anchovies  as 
"Burgess's  Essence  of  Anchovies,"  which  in  truth  it  is.  If  any 
circumstance  of  fraud,  now  material,  had  accompanied,  and  were 
continuing  to  accompany,  the  case,  it  would  stand  very  differently ; 
but  the  whole  case  lies  in  what  I  have  stated.  The  whole  ground 
of  complaint  is  the  great  celebrity  which,  during  many  years,  has 
been  possessed  by  the  elder  Mr.  Burgess's  essence  of  anchovies. 
That  does  not  give  him  such  exclusive  right,  such  a  monopoly, 
such  a  privilege,  as  to  prevent  any  man  from  making  essence  of 
anchovies,  and  selling  it  under  his  own  name.  Without  therefore 
questioning  any  one  of  the  authorities  cited,  all  of  which  I  assume 
to  have  been  correctly  decided,  I  think  that  there  is  here  no  case 
for  an  injunction. 

But  if  I  had  any  doubt  upon  the  matter,  it  would  be  impossible, 
I  think,  to  accede  to  the  present  motion,  a  mere  interlocutory 
application  by  way  of  appeal,  notice  of  which  is  not  given  till 
March,  to  vary  an  order  pronounced  in  the  preceding  October.  I  am 
of  opinion  that  this  motion  must  be  refused  with  costs,  with  liberty 
to  the  plaintiff  to  take  such  proceedings  at  law  as  he  may  be  advised* 

Thb  Lobd  Justice  Tubneb: 

I  concur  in  the  opinion  that  this  motion  should  be  refused  with 
costs.  No  man  can  have  any  right  to  represent  *his  goods  as  the  [  *905  ] 
goods  of  another  person,  but  in  applications  of  this  kind  it  must 
be  made  out  that  the  defendant  is  selling  his  own  goods  as  the 
goods  of  another.  Where  a  person  is  selling  goods  under  a  parti- 
cular name,  and  another  person,  not  having  that  name,  is  using  it, 
it  may  be  presumed  that  he  so^  uses  it  to  represent  the  goods  sold 
by  himself  as  the  goods  of  the  person  whose  name  he  uses ;  but 
where  the  defendant  sells  goods  under  his  own  name,  and  it 
happens  that  the  plaintiff  has  the  same  name,  it  does  not  follow 
that  the  defendant  is  selling  his  goods  as  the  goods  of  the  plaintiff. 
It  18  a  question  of  evidence  in  each  case  whether  there  is  false 
representation  or  not.  Looking  at  the  labels  before  us,  I  think  it 
is  clear  that,  since  the  order  made  by  the  Yige-Chancellob,  there 
has  been  no  representation  made  on  the  part  of  the  defendant  that 
the  goods  which  he  is  selling  are  the  goods  manufactured  by  the 
plaintiff.  This  motion,  therefore,  must  be  refused  with  costs,  the 
plaintiff  having  liberty  to  proceed  at  law  as  he  may  be  advised. 
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LODGE  V.  PRICHARD(l). 

(3  D.  M.  &  G.  906-910.) 

The  meaning  of  the  Act  15  &  16  Vict.  c.  86,  s.  54,  was,  that  wh«« 
vouchers  have  been  lost,  or  the  accounts  could  not  be  taken  in  the  ordinary 
way,  the  Court  might  give  special  directions.  But  such  directions  were  not 
given  unless  it  appeared  that  the  ordinary  evidence  could  not  be  had,  or 
merely  to  save  expense. 

By  the  ordinary  rules  of  the  Court  partnership  books  are  admissible  as 
prima  facie  evidence  for  and  against  all  the  partners  and  their  estates  (2). 

This  was  an  appeal  of  defendants  from  the  refusal  by  Vice* 
Chancellor  Stuabt  of  motion  that  in  taking  the  accoants  directed 
by  the  decree  on  July  28,  ISSl,  of  the  dealings  and  transactions 
between  Adam  Lodge  the  testator  in  the  pleadings  named  and 
the  defendants  Richard  Williams  Prichard  and  William  Bashton 
Coulborn,  and  in  making  the  inquiries  as  to  what  the  partnership 
consisted  of  at  the  time  of  the  death  of  the  testator,  and  what  was 
the  share  and  interest  of  the  testator  therein,  the  several  partner- 
ship books  of  account,  in  which  the  accounts  of  the  said  dealings  and 
transactions  had  been  kept  (viz.,  the  "cash  book,"  "waste  book,'* 
and  "  ledger,"  used  in  keeping  the  partnership  accounts  between 
the  testator  and  the  defendants  Richard  Williams  Prichard  and 
William  Rush  ton  Coulborn)  might  be  taken  &b  prima  fade  evidence 
of  the  truth  of  the  matters  therein  contained. 

In  support  of  the  motion  the  defendant  W^illiam  Rushton  Gonlbom 
deposed  that  for  several  years  prior  to  the  Ist  of  January,  1887,  the 
testator  had  carried  on  business  in  Liverpool  as  a  shipowner  and 
general  merchant  in  partnership  with  the  defendant  R.W.  Prichard 
and  the  deponent ;  but  that  during  such  period  the  testator  was 
interested  in  the  ships  only  as  a  part  owner  thereof,  and  had  no 
interest  in  the  general  business ;  that  in  the  month  of  January, 
1837,  it  was  arranged  that  the  deponent  should  also  be  admitted 
as  a  partner  in  the  general  business  from  the  1st  of  January,  1837  ; 
that  the  last  mentioned  partnership  was  determined  by  the  *death 
of  the  testator  on  the  5th  of  April,  1847 ;  that  within  a  month 
after  the  death  of  the  testator  and  at  an  interview  which  the 
deponent  had  with  the  plainti£f  and  John  Lodge  EUerton  one  of  the 
defendants  respecting  the  testator's  affairs,  the  deponent  suggested 
to  them  that  it  would  be  satisfactory  to  Richard  Williams  Prichard 
and  himself  if  the  plaintiff  and  Mr.  EUerton  would  employ  an 


(1)  See  now  Order  XXXTTT.,  r.  .3, 
which  is  substantially  to  the  same 
effect  as  15  A  IG^Vict.  c.  86,  s.  54. 


(2)  Gething  v.  Ktighley  (1877)  9  Clu 
D.  547,  47  L.  J.  Ch.  45, 
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accountant  to  examine  the  books  of  the  partnership  and  investigate  Lodob 
the  testator's  affairs  on  their  behalf,  and  that  accordingly  they  pbiouabd. 
appointed,  for  that  purpose,  an  accountant  named  Banner,  who 
instituted  a  laborious  investigation  of  the  copartnership  affairs  on 
behalf  of  the  plaintiff  and  Mr.  EUerton,  and  that  some  closing 
entries  were  made  in  such  books  by  his  direction  or  with  his  full 
sanction  and  approval  for  the  purpose  of  ascertaining  the  profits,  if 
any,  and  making  a  division  thereof,  and  otherwise  adjusting  such 
partnership  accounts,  and  that  the  same  were  so  adjusted  and 
settled  by  him  up  to  the  5th  of  April,  1837 ;  that  no  entry  was 
made  in  the  partnership  books  subsequently  to  the  death  of  the  •' 
testator  except  by  the  direction  or  with  the  full  sanction  and 
approval  of  Mr.  Banner,  and  that  no  such  entry  was  made  except 
for  the  purpose  of  properly  stating,  adjusting,  and  settling  the 
partnership  accounts ;  that  the  cash  book,  waste  book,  and  ledger 
used  by  the  partnership  in  keeping  the  partnership  accounts  were 
severally  produced  to  and  identified  by  him  (the  deponent)  at  the 
time  when  he  made  an  affidavit  in  the  cause  filed  11th  January, 
1858;  that  the  entries  appearing  in  the  said  partnership  books, 
except  the  entries  made  as  aforesaid  by  and  with  the  direction  or 
sanction  of  Mr.  Banner  were  severally  made  from  time  to  time  in 
a  due  course  of  business. 

Mr.  W.  M.  James  and  Mr.  Selwyn  supported  the  motion,  which 
was  opposed  by  the  plaintiff  in  person. 

The  Act  15  &  16  Vict.  c.  86,  s.  54,  was  referred  to  and  relied       [  908  ] 
upon. 

Thb  Lobd  Justice  Tubneb: 

According  to  the  view  which  we  take  of  this  case,  it  is  not 
necessary  for  us  to  make  any  order.  I  take  the  meaning  of  the 
Act  of  Parliament  to  be  that,  where  vouchers  have  been  lost  or 
accounts  cannot  be  taken  in  the  ordinary  course,  the  Court  may 
give  directions  as  to  the  mode  in  which  the  accounts  shall  be  taken, 
and  as  to  the  evidence  which  may  be  adduced  in  support  of  the 
items;  and  in  truth,  according  to  my  recollection,  the  clause 
referred  to  only  established  a  practice  which  had  been  already 
adopted.  (His  Lordship  referred  to  Brown  v.  De  TaMet  (i).)  The 
Court  always  used  to  exercise  this  power,  but  if,  upon  a  cause 
coming  on  for  further  directions,  it  appeared  that  justice  had  not 
(1)  23  B.  B.  69  (Jac.  284). 
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LoDOK  been  done  in  the  Master's  office,  the  case  was  sent  back  to  the 
Pbichabd.  ^^toi^  ^tb  special  directions.  Here  there  is  no  constat  that  the 
ordinary  evidence  cannot  be  had.  It  may  be  expensive,  bat  I  am 
not  prepared  to  say  that  this  Court  can  exercise  the  power  of  dis- 
f  •909  ]  pensing  with  the  ordinary  *evidence  for  the  mere  purpose  of  saving 
expense.  (His  Lordship  read  the  section  of  the  Act.)  I  think  that 
the  Court  is  boimd  to  see  whether  the  matter  requires  special  direc- 
tions to  be  given  before  it  gives  any  such  directions.  This  does  not 
appear  to  me  to  be  a  case  coming  within  the  meaning  of  the  Act. 
I  am  aware  that  some  doubt  has  been  felt  in  the  Master's  offices 
whether  entries  in  partnership  books  are  evidence  against  all  the 
parties,  but  I  am  not  aware  that  any  such  doubt  has  been  expressed 
by  the  Court.  If  the  point  should  be  brought  before  the  Court,  it 
would  be  by  way  of  exception,  and  it  would  then  be  decided,  smd  if 
necessary  proper  directions  would  be  given.  I  also  doubt  whether 
the  Act  can  operate  retrospectively. 

Thb  Lord  Justice  Knight  Bruce: 

There  are  two  points,  on  each  of  which  I  entertain  too  mach 
doubt  to  dissent  from  the  order  before  us.  1st,  Whether  the  54th 
section  of  the  Act  of  Parliament  applies  to  an  account  directed  to 
be  taken  by  a  decree  made  before  the  Act  passed ;  2ndly,  Whether 
the  only  order  which  could  have  been  made  would  not  have  been 
one  to  the  effect  that  the  books  should  be  taken  as  primd  fateie 
evidence. 

Why  are  they  not  so  now  ?  They  contain  accounts  of  the  dealings 
and  transactions  of  a  partnership,  and  an  account  of  these  dealings 
is  sought  at  the  instance  of  a  person  beneficially  interested  in  the 
estate  of  one  of  the  partners  against  his  surviving  partners.  That 
question  only  relates  to  what  took  place  in  the  lifetime  of  the  deceased 
partner.  Primd  facie,  the  books  of  the  partnership  are  evidence 
among  all  the  partners,  for  them  all  and  against  them  all,  owing 
to  the  agency  which  pervaded  all  the  partnership  transactions.  If 
one  partner  succeeded  in  establishing  a  case  of  fraud  that  would 
[  *9io  ]  form  *a  ground  for  an  exception  from  the  general  rule,  nor  is  there 
anything  in  the  rule  to  exclude  an  allegation  of  a  mistaken  or 
erroneous  omission  or  insertion.  The  only  question  is^  whether 
the  books  are  pnnid  facie  evidence  between  the  partners  and  their 
estates.  In  my  opinion,  they  are;  and  therefore  the  only  order 
which  could  reasonably  be  made,  would  not  give  the  appellants 
more  than  the  law  already  gives  them. 
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JONES  V.  KOBINSON. 

(3  D.  M.  &  Or.  910—913.) 

The  plaintiff  in  a  partition  suit  was  entitled  to  six-sevenths  of  the  estate, 
and  had  the  title-deeds:  Held,  that  the  proper  form  of  decree  as  to  the 
documents  of  title  was  for  the  delivery  to  the  defendant  of  such  of  the 
documents  as  related  exclusively  to  the  land  which  should  be  allotted  to 
him,  and  for  the  retainer  by  the  plaintiff  of  the  rest,  he  imdertaking  to 
abide  by  any  order  which  the  Court  might  make  as  to  the  same,  with 
liberty  for  either  party  to  apply. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
upon  a  claim  for  partition,  and  the  question  was  as  to  the  form  of 
the  decree  with  respect  to  the  custody  of  the  documents  of  title. 
The  plaintiff  and  one  of  the  defendants  were  tenants  in  common  of 
the  property,  the  plaintiff  being  entitled  to  six-seventh  parts,  and 
the  defendant  to  the  remaining  one-seventh. 

The  deeds  and  writings  were  in  the  possession  of  the  plaintiff. 

Mr.  Giffard,  for  the  plaintiff,  contended  that  the  plaintiff  was 
entitled  to  retain  all  the  deeds  except  such  as  related  exclusively 
to  the  distinct  parts  of  the  property,  which  should  be  allotted  to  the 
defendant.    *     *    * 

Mr.  Karslake,  for  the  defendant  entitled  to  the  other  one- 
seventh,  [applied  to  have  the  deeds  deposited  in  the  Master's  office]. 

Mr.  Bazalgette  appeared  for  another  defendant. 

The  Lord  Justice  Knight  Bruce: 

I  am  not  aware  of  any  rule  of  practice  or  convenience  which 
requires  in  the  absence  of  any  special  circumstance  the  deposit  in 
the  Master's  office  or  the  record  office  of  deeds  relating  to  property 
allotted  to  more  persons  than  one.  There  appears  to  be  no  general 
rule  to  that  effect.  The  general  rule  seems  to  be  to  frame  the  decree 
as  in  Lord  Cardigan's  case  (i),  and  to  ^reserve  liberty  to  apply  as  to 
such  documents ;  and  the  proper  course,  as  it  appears  to  me,  is  to 
leave  the  deeds  where  they  are,  with  liberty  to  apply ;  the  plaintiff 
undertaking  to  abide  by  any  order  which  the  Court  may  make. 

The  Lord  Justice  Turner: 

The  right  to  partition  is  a  legal  right,  and  I  see  no  sufficient 
reason  for  giving  the  direction  now  sought. 

(1)  Seton  on  Decrees,  185.    See  the  head  note  to  this  case. 
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JOHNSON  V.  The  SHREWSBURY  and  BIRMINGHAM 
RAILWAY  COMPANY  (!)• 

(3  D.  M.  &  G.  914—932 ;  S.  C.  22  L.  J.  Ck  921 ;  17  Jur.  1015.) 

Want  of  mutuality  and  questionable  legality  are  defences  to  a  suit  in 
which  a  contractor  is  seeking  to  enforce  specific  performance  by  injunctaon 
of  a  contract  under  which  a  Bailway  Company  hare  delegated  to  him  tbe 
performance  of  statutory  duties  involving  the  continuous  perfoimanoe  of 
personal  services  by  himself  of  a  confidential  character. 

A  Bailway  Company  agreed  with  contractors  that  the  contractors  should 
work  the  line  and  keep  the  engines  and  rolling  plant  in  repair  at  a  specified 
remuneration,  and  that  the  contract  should  be  in  force  for  seven  years,  but 
with  a  proviso  for  its  determination  if  the  contractors  did  not,  within  forty- 
eight  hours  after  notice  given  by  the  Company,  obey  the  instructions  con- 
tained in  such  notice :  Held,  that  the  agreement  was  not  of  such  a  kind  as 
to  be  enforceable  by  injunction  restraining  the  Company  from  determining 
the  contract  and  resuming  the  possession  of  their  line  for  non-obedienoe  to 
impracticable  instructions. 

Observations  on  the  application  of  the  principle  of  specific  performance 
to  contracts  respecting  personal  services. 

This  was  an  appeal  from  the  refusal  by  Yice-Chancellor  Wood  of 
a  motion  for  an  injunction. 

By  an  agreement  dated  the  Ist  of  July,  1852,  and  made  between 
the  plainti£fs  Messrs.  Richard  William  Johnson,  and  Thomas  William 
Kinder,  hereinafter  called  the  contractors,  of  the  one  part,  and  the 
defendants  the  Shrewsbury  and  Birmingham  Railway  Company  of 
the  other  part,  after  reciting  that  the  parties  thereto  had  entered 
into  two  agreements  in  writing  bearing  date  respectively  the  Slst  of 
May,  1849,  whereby  for  the  considerations  therein  stated  the  con- 
tractors agreed  for  the  period  of  ten  years  (but  determinable  as 
therein  mentioned),  to  keep  in  repair  and  maintain  all  the  rolling 
stock  and  to  work  all  the  trains  of  the  Bailway  Company ;  and  that 
it  was  found  by  the  parties  thereto  to  be  convenient  and  mutually 
advantageous  to  alter  and  vary  the  terms  and  conditions  upon  which, 
during  the  unexpired  term  of  the  said  agreements  and  the  term 
thereinafter  mentioned,  the  contractors  should  keep  in  repair  and 
maintain  the  said  rolling  stock,  and  work  the  trains  of  the  said 
Bailway  Company,  and  do  the  several  matters  connected  therewith 
thereinafter  mentioned;  *and  it  had  been  accordingly  agreed  by 
them  to  alter  and  vary  the  terms  of  the  said  agreements,  and  to 
determine  and  cancel  the  same,  except  as  thereinafter  provided. 
It  was  witnessed  that  the  said  parties  mutually  entered  into  the 
stipulations  thereinafter  contained,  of  which  the  following  were 
those  material  to  be  stated. 

(1)  Wolverhampton  and  Walaall  Rail.      L.  R.  16  Eq.  at  p.  440,  43  L,  J.  Ch. 
Co,  V.  L,  and  N,  W.  Bail.  Co.  (1873)      131. 
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'^First,  The  contract  to  endure  for  a  term  of  seven  years,  JoHireoii 
commencing  from  the  said  Ist  day  of  July,  1852,  and  terminating  thb 
upon  the  80th  day  of  June,  1859,  subject  however  to  its  earlier  ^"/*j7bir.*^ 
determination  as  follows :  that  is  to  say,  If  the  said  parties  hereto  m inghaic 
of  the  first  part,  or  either  of  them,  shall  become  bankrupt  or  take 
the  benefit  of  any  Act  of  Parliament  now  or  to  be  in  force  for  the 
relief  of  insolvent  debtors,  this  agreement  shall  forthwith  cease  and 
be  void,  without  prejudice  nevertheless  to  the  rights  of  any  of  the 
said  parties  hereto  which  may  have  accrued  or  have  arisen  under 
this  agreement  prior  to  the  date  of  such  bankruptcy  or  insolvency 
as  aforesaid,  or  to  the  rights  of  the  Railway  Company  consequent 
upon  such  bankruptcy  or  insolvency,  which  it  is  hereby  declared 
shall  be  held  to  be  a  default  on  the  part  of  the  contractors  in  the 
performance  of  this  agreement  for  the  remainder  then  to  come  and 
unexpired  of  the  said  term  of  seven  years.  And  further,  if  the 
parties  hereto  of  the  first  part,  or  either  of  them,  shall  not  within 
forty-eight  hours  after  notice  in  writing  from  the  Bailway  Company, 
signed  by  the  secretary,  shall  have  been  left  at  their  principal 
office  upon  the  said  railway,  at  or  near  the  Stafford  Boad,  Wolver- 
hampton, obey  the  instructions  which  may  be  given  in  such  notice, 
within  the  meaning  and  intent  of  the  stipulations  herein  contained, 
it  shall  be  lawful  for  the  Bailway  Company  forthwith,  by  another 
notice  in  writing  signed  by  the  secretary,  and  delivered  to  the  con- 
tractors or  left  at  their  principal  office  aforesaid,  to  determine  this 
contract,  *and  immediately  to  assume  the  custody  of  all  sheds  and  [  *9ie  ] 
buildings,  plant,  engines,  and  rolling  stock  of  every  description, 
which  may  have  been  entrusted  to  the  said  parties  in  consequence 
of  this  contract ;  and  further,  in  case  the  said  Bailway  Company 
shall  at  their  own  desire  wish  to  terminate  this  contract,  and  shall 
deliver  to  the  said  contractors  or  either  of  them,  or  to  the  survivor 
of  them,  or  to  the  executors  or  administrators  of  such  survivor,  or 
to  the  persons  or  person  who  for  the  time  being  shall  carry  on  the 
basiness  aforesaid,  at  their  principal  office  aforesaid,  or  other  prin- 
cipal office  which  the  said  parties  may  then  use,  a  notice  signed  by 
the  secretary,  stating  their  desire  to  terminate  the  same  on  a  day 
to  be  stated  in  such  notice,  not  being  earlier  than  three  calendar 
months  from  the  date  of  the  delivery  of  such  notice,  then  and  in 
such  case  this  contract  shall  cease  and  determine,  and  the  parties 
hereto  of  the  first  part,  in  that  event,  shall  be  entitled  to  the 
compensation  hereinafter  provided  to  be  made  and  paid  by  the  said 
Company." 
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JoHNsoK  "  Fourth.    That  the  said  contractors  shall  and  will,  from  time  to 

.f^'i         time,  daring  the  term  of  this  contract,  repair,  restore,  or  entirely 

Shrbwbburt  replace,  as  may  be  necessary,  all  rolling  stock  of  the  said  Railway 

AND  CIB^ 

MiNORAM  Company  damaged,  broken,  or  destroyed  by  accident,  whether  by 
collisions,  fire,  storm,  or  any  other  cause  which  shall  happen  to  the 
same,  on  any  part  of  the  lines  of  or  worked  by  the  Railway  Com- 
pany :  Provided  always,  that  the  contractors  shall  not  be  required 
to  make  good  any  rolling  stock  damaged  or  destroyed  by  collisions 
or  otherwise,  whenever  the  same  shall  become  the  subject  of 
investigation  by  the  Board  of  Trade,  or  other  department  of  Govern- 
ment for  the  supervision  of  railways,  and  the  Government  inspector 
shall  report  that  such  damage  has  been  occasioned  otherwise  than 
[  *917  ]  by  the  fault  of  the  said  ^contractors  or  their  servants,  or  when  any 
person  who  may  be  agreed  upon  by  the  Railway  Company  and  the 
contractors  to  inquire  into  the  circumstances  shall  so  report: 
Provided  also,  that  the  contractors  shall  not  be  liable  or  answer- 
able for  any  loss,  damage,  and  compensation,  or  other  payment, 
recovered  or  recoverable  from  the  Railway  Company  in  respect  of 
the  death  of  or  any  damage  or  injury  to  any  passengers,  or  live 
stock,  or  goods  conveyed  in  such  trains  as  hereinafter  mentioned, 
except  when  caused  by  the  neglect  of  the  contractors,  or  their 
servants ;  but  in  such  case  the  liability  of  the  contractors  shall  not 
on  any  one  occasion  of  accident  exceed  the  sum  of  1001.  for  or  in 
respect  of  all  the  deaths,  losses,  damages,  and  injuries  caused  by  or 
resulting  from  such  accident :  Provided  further,  that  no  amount  in 
respect  of  damage  shall  be  payable  by  the  contractors  when  the 
same  has  been  occasioned  by  defect  of  the  permanent  way,  or  by 
want  of  due  repair  and  maintenance  of  the  same ;  and  provided 
further,  that  nothing  herein  contained  shall  prevent  either  party 
to  this  agreement  having  all  usual  remedies  at  law  against  any 
person  or  persons,  Company  or  Companies,  causing  such  damage." 
"  Fifth.  The  said  contractors  will,  from  time  to  time,  and  at  all 
times  during  the  term  of  this  contract,  run  and  work  all  the  trains 
of  the  Railway  Company,  and  provide  for  the  purposes  of  this  con- 
tract a  sufficient  number  of  efficient  foremen,  mechanics,  engine- 
drivers,  firemen,  cleaners,  storekeepers,  and  other  persons,  and  the 
requisite  coke  and  firewood,  oil,  tallow,  grease,  waste  hemp,  turpen- 
tine, red  lead  and  other  materials,  of  the  best  quality:  Provided 
always,  that  in  the  event  of  the  parties  hereto  of  the  first  part 
failing,  after  twenty-four  hours  notice,  to  use  their  best  exertions 
to  employ  the  necessary  workmen,  and  provide  the  necessary  stores 
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or  implements,  the  Railway  Company  shall  have  the  power,  *on     Joufsoh 

the  certificate  of  their  engineer  or  other  person  appointed  by        tuk 

the  said  Railway  Company  that  such  are  required,  to  employ  ^"^SnTSia^^ 

such  persons  or  provide  such  stores  as  he    shall    recommend,     minoham 

Railway  Co. 
and  charge  the  expenses  or  costs  of  the  same  against  the  said       {•nsi 

contractors." 

The  thirteenth  and  some  following  clauses  defined  the  sums 
which  the  Railway  Company  were  to  pay  to  the  contractors  for  the 
cleaning,  working,  repairing,  and  maintaining  of  the  stock. 

The  plaintiffs  by  their  bill  stated  the  above  agreement,  and  that 
the  plaintiffs  had  since  the  date  of  it  been  working  the  railway 
according  to  the  stipulations  thereof ;  that,  on  the  5th  of  February, 
1858,  a  notice  in  writing  signed  by  the  secretary  of  the  Railway 
Company  was  served  on  the  plaintiffs,  requiring  them  forthwith  to 
put  into  perfect  and  efficient  working  order  and  condition,  to  the 
satisfaction  of  the  Company,  all  the  locomotive  engines  and  tenders, 
carriages,  and  waggons  of  every  description ;  and  that,  on  the 
2nd  of  March,  1853,  the  Company's  solicitors  served  the  plaintiffs 
with  a  notice  as  follows : 

''To  Messrs.  Richard  William  Johnson  and  Thomas  William 
Kinder, — The  Shrewsbury  and  Birmingham  Railway  Company  do 
hereby,  in  pursuance  of  the  provisions  contained  in  the  articles  ot 
agreement  bearing  date  the  1st  of  July  last,  give  you  and  each  of 
you  notice  to  obey  all  and  every  of  the  instructions  following ;  that 
is  to  say,  that  you  do  well  and  truly  clean,  work,  and  keep  in  good 
and  substantial  repair  and  in  perfect  and  efficient  proper  working 
order  and  condition,  to  the  satisfaction  of  the  said  Railway  Com- 
pany, all  the  locomotive  engines  and  tenders,  carriages,  and  waggons 
of  every  description  belonging  to  the  Company ;  that  *you  regularly  [  •919  ] 
start,  run,  and  work  all  the  goods  trains  of  the  said  Company,  as 
arranged  and  mentioned  in  the  time  bill,  and  strictly  and  punctually 
attend  to  the  times  of  departure  and  arrival  mentioned  in  such  bill ; 
that  you  convey,  by  the  first  goods  train  which  shall  start  after 
the  time  they  are  delivered  to  you  for  conveyance,  all  goods, 
minerals,  and  merchandise  then  ready  to  be  forwarded,  not  exceed- 
ing such  quantity  as  an  engine  in  good  and  substantial  repair  and 
in  proper  and  efficient  working  order  and  condition  can  draw  ;  and, 
in  case  a  greater  quantity  shall  then  be  ready  to  be  conveyed,  then 
that  you  convey  as  much  thereof  as  an  engine  can  draw ;  that  you 
do  not  use  any  of  the  extra  stock  belonging  to  the  Company, 
whether  locomotive  engines,  tenders,  carriages,  or  waggons  of  any 
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JoHireoir      description,  without  the  permisfiion  in  writing  of  Mr.  Edmund  Petre 
Tui         on  behalf  of  the  said  Company  first  had  and  obtained.'* 
^^"oBiB^^      The  bill  fmrther  stated  that  the  plamtiffs  had  always  conveyed 

MiKOBAif  the  goods,  minerals,  and  merchandise  by  the  goods  trains  which 
started  first  after  the  time  the  same  were  delivered  to  them  when- 
ever it  was  possible  to  do  so,  but  that,  owing  to  the  goods  traffic 
being  much  greater  in  quantity  than  the  trains  in  the  time  table 
were  sufficient  to  carry,  it  was  not  possible  at  all  times  to  convey 
all  the  goods,  minerals,  and  merchandise  by  the  goods  trains  which 
started  first  after  the  time  the  same  were  delivered,  and  sach  an 
arrangement  could  only  be  carried  out  by  means  of  special  trains, 
and  that  the  defendants,  if  they  considered  such  an  arrangement 
necessary,  ought  to  have  provided  special  trains  for  the  purpose, 
which  however  they  did  not  do.  That,  by  the  thirteenth  and  four- 
teenth clauses  of  the  contract,  the  plaintiffs  were  to  be  consulted  bj 
the  Company  as  to  the  advantageous  working  of  the  looomoiive 
engines  in  the  timing  of  the  trains,  but  that  the  plaintiffs  had  never 
been  consulted  at  all  in  the  matter,  and  that  they  had  always 

[  *920  ]  ^protested,  but  without  effect,  against  the  timing  of  goods  trains  as 
fixed  by  the  last  time  table  of  the  18th  of  January,  1858,  inasmuch 
as  the  times  of  starting  the  goods  trains  were  therein  not  arranged 
for  the  advantageous  working  of  the  locomotive  engines,  and  the 
plaintiffs  had  been  unable  to  obey,  and  had  not  obeyed,  the  instrac- 
tions  in  the  said  notice  contained  with  regard  to  the  use  of  extra 
stock,  but  they  had  continued  to  use  the  three  engines  part  of  the 
extra  stock,  inasmuch  as  if  they  had  not  done  so  the  passenger 
trains  could  not  have  run,  to  the  great  detriment  of  the  Company 
and  the  inconvenience  of  the  public  as  aforesaid.  That  the  plain* 
tiffs  were  advised  and  insisted  that,  according  to  the  true  construction 
of  the  said  contract,  the  instructions  contained  in  the  notices  of  the 
4th  of  February,  1868,  and  2nd  of  March,  1858,  with  respect  to  the 
plaintiffs  putting  into  perfect  and  efficient  working  order  and  con- 
dition, to  the  satisfaction  of  the  Company,  all  the  locomotive  engines 
and  tenders,  carriages,  and  waggons  of  every  description,  were  not 
instructions  within  the  meaning  and  intent  of  the  stipulations  con- 
tained in  the  said  contract,  inasmuch  as  the  instructions  mentioned 
in  the  said  contract  had  reference  only  to  instructions  to  the  plaintiffs 
to  do  and  perform  such  matters  and  things  within  the  scope  of  the 
said  contract  as  the  plaintiffs  might  reasonably  be  expected  to  do 
and  perform  within  the  space  of  forty-eight  hours  from  the  time  of 
the  serving  the  notice  containing  such  instructions,  and  as  the 
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plaintiffs,  by  not  immediately  obeying,  would  render  themselves  liable     Johnsov 
to  the  imputation  of  acting  in  a  wilful  and  refractory  manner;  and        xhs 
that  it  was  clearly  impossible  for  the  plaintiffs  to  carry  into  effect  the  ^^iJ^JJ^*" ^ 
instructions  contained  in  the  notices  of  the  4th  of  February,  1868,     mikoham 
and  the  2nd  of  March,  1858,  so  far  as  related  to  the  putting  into 
perfect  and  efficient  working  order  and  condition  the  rolling  stock 
within  forty-eight  hours  from  the  time  of  the  serving  such  notice. 

The  prayer  was — 1st,  That  it  might  be  declared  that,  according  [  ^21  ] 
to  the  true  construction  of  the  contract,  the  instructions  mentioned 
in  the  first  clause  of  the  contract  referred  only  to  instructions  to 
the  plaintiffs  to  do  and  perform  such  matters  and  things  as  might 
reasonably  be  done  and  performed  within  forty-eight  hours  from 
the  service  of  the  notice  in  the  first  clause  of  the  contract  firstly 
mentioned,  and  that,  if  any  of  the  instructions  given  in  such 
notice  as  was  in  the  first  clause  of  the  contract  firstly  mentioned 
should  be  such  as  could  not  reasonably  be  carried  into  effect 
within  forty-eight  hours  from  the  time  of  the  serving  such  notice, 
it  was  not  lawful  for  the  defendants,  by  such  notice  as  was  in 
the  first  clause  of  the  contract  secondly  mentioned  or  otherwise 
to  determine  the  contract,  or  to  assume  the  custody  of  all  or  any 
sheds  or  buildings,  plant,  engines,  or  rolling  stock  of  any  descrip- 
tion, which  might  have  been  entrusted  to  the  plaintiffs  in  conse- 
quence of  the  contract,  by  reason  that  the  plaintiffs  had  not  obeyed 
such  instructions  as  aforesaid ;  or  at  any  rate,  that  it  might  be 
declared  that,  according  to  the  true  construction  of  the  contract,  it 
was  not  lawful  for  the  defendants,  by  such  notices  as  were  in  the 
first  clause  of  the  contract  firstly  and  secondly  mentioned,  or  either 
of  such  notices,  to  determine  the  contract,  or  to  assume  the 
custody  of  all  or  any  sheds  or  buildings,  plant,  engines,  or  rolling 
stock  of  any  description,  which  might  have  been  entrusted  to  the 
plaintiffs  in  consequence  of  the  contract,  in  case  the  plaintiffs 
should,  within  forty-eight  hours  from  the  serving  of  the  first  of 
such  notices,  with  due  diligence  take  all  proceedings  necessary  and 
proper  for  carrying  into  effect  the  instructions  which  might  be  given 
in  the  first  of  such  notices  within  the  meaning  and  intent  of  the 
stipulations  contained  in  the  contract.  2nd,  That  the  defendants, 
their  directors,  agents,  servants  and  workmen  might  be  restrained 
by  injunction  from  determining  the  contract,  by  giving  such  notice 
as  was  in  the  *first  clause  of  the  contract  secondly  mentioned,  by  [  ♦W2  ] 
way  of  second  notice  after  the  notices  of  the  4th  of  February,  1868, 
and  the  2nd  of  March,  1868,  or  either  of  them,  and  from  assuming 
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JoHvaoir     the  castody  of  all  or  any  sheds  or  buildings,  plant,  engines,  or 

Tn         rolling  stock  of  any  description,  which  might  have  been  entrusted 

^"akdThir."^  *^  *^®  plaintiffs  in  consequence  of  the  contract ;  and  further,  that  the 

MiNOHAM  Railway  Company,  their  directors,  agents,  servants  and  workmen, 
might  be  restrained  by  injunction  from  determining  the  contract 
by  any  such  notices,  whether  already  given  or  thereafter  to  be 
given,  as  were  in  the  first  clause  of  the  contract  firstly  and  secondly 
mentioned,  or  either  of  such  notices,  and  from  resuming  the 
custody  of  all  or  any  sheds  or  buildings,  plant,  engines,  or  rolling 
stock  of  any  description,  which  might  have  been  entrusted  to  the 
plaintiffs  in  consequence  of  the  contract,  until  the  true  construction 
of  the  contract  should  have  been  declared  by  the  decree  to  be  made 
at  the  hearing  of  the  cause,  or  until  the  Court  should  make  other 
order  to  the  contrary;  and  that  such  injunction  as  was  thereby 
prayed,  or  an  injunction  in  such  other  terms  as  the  Court  should 
think  fit,  might  be  made  perpetual  at  the  hearing  of  the  caase. 

A  motion  was  made,  in  the  month  of  March,  1858,  before  Vice- 
chancellor  Wood,  for  the  injunction  in  the  terms  of  the  prayer  of 
the  bill,  and  was  refused. 
From  this  refusal  the  plaintiffs  appealed. 

The  Attomey-Oeneral,  Mr.  Craig,  and  Mr.  Lambert^  in  sapport  of 
the  appeal : 

The  notice  was  a  mere  attempt  to  escape  from  the  equitable 
performance  of  the  agreement  by  a  compliance  with  its  literal 
terms.  This  the  Court  will  not  permit.  Nor  will  any  difficulty 
which  there  might  be  in  enforcing  specifically  the  performance  of 
[  •923  ]  the  agreement  against  *the  plaintiffs  exclude  them,  on  the  ground 
of  want  of  mutuality,  from  the  relief  which  this  Court  has  it  in  its 
power  to  afford :  LunUey  v.  Wagner  (l).  The  injury  to  the  plainti£Es 
is  not  merely  a  pecuniary  one,  since  their  reputation  as  contractors 
would  be  prejudiced  by  their  dismissal. 

Mr.  Rolt  and  Mr.  Giffard,  for  the  respondents,  were  not  called 
upon. 

Thb  Lord  Justice  Knight  Bbucb: 

For  the  purpose  of  determining  the  question  raised  by  this  motion, 

whether  the  injunction  should  be  granted  or  refused,  I  am   of 

opinion  that  all  the  facts  may  be  assumed  to  be  as  the  plaintiffs 

have  alleged. 

(1)  91  E.  B.  193  (1  D.  M.  &  G.  604). 
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The  bill  is  filed  by  .two  persons,  parties  to  the  agreement,  against     Johnbov 
the  other  parties,  with  two  objects, — one  to  obtain  a  declaration  from        th, 
this  C!ourt  of  the  true  construction  of  the  terms  of  the  agreement,  ^"^^"r  "^ 
and  the  other  to  obtain  an  injunction  to  restrain  the  defendants     mingham 
from  breaking  the  agreement  in  certain  respects.     If,  therefore,  the 
bill  is  not  a  bill  for  specific  performance  in  form  and  letter,  it  is  so 
in  substance  and  spirit ;  and  the  same  rules  must  be  applied  to  the 
case  as  would  be  applied  to  a  formal  bill  of  specific  performance. 

Now,  before  the  Court  can  act  in  the  exercise  of  its  peculiar 
jurisdiction  to  enforce  specific  performance  of  an  agreement,  it 
must  be  satisfied  that  there  is  not  a  reasonable  ground  for  contend- 
ing that  the  agreement  is  illegal  or  against  the  policy  of  the  law ; 
and  in  the  next  place,  that  the  agreement  is  one  ascribable  to  a 
class  in  which  the  Court  has  been  accustomed,  or  has  certainly 
jurisdiction,  to  interfere. 

But,  in  the  first  place,  I  cannot  persuade  myself  that  *this  agree-  [  *924  ] 
ment  is  not  illegal  or  not  against  the  policy  of  the  law;  though  I 
do  not  intend  to  represent  myself  as  entertaining  a  confident 
opinion  upon  the  point  I  doubt,  but  I  pass  from  it  and  take  the 
point  to  be  in  favour  of  the  plaintiffs ;  that  is  to  say,  I  assume  that 
they  are  entitled  to  sustain  an  action  upon  the  agreement.  In  the 
next  place,  however,  it  cannot  be  said  that  this  kind  of  agreement 
belongs  to  a  class  in  which  the  exercise  of  the  jurisdiction  for 
specific  performance  has  been  habitual  or  familiar.  I  cannot 
represent  myself  as  recollecting  an  analogous  case  at  this  moment 
in  which  that  jurisdiction  has  been  exercised.  The  demand  may 
however  be  new  specifically,  without  being  new  in  kind  or  prin- 
ciple. This  contract  is  an  agreement  that  during  the  term  of  seven 
years,  of  which  five  or  six  are  yet  unexpired,  the  defendants  shall 
employ  the  plaintiffs  in  a  capacity  which  may  be  described  as 
something  between  agents  and  servants,  perhaps  more  approaching 
to  the  ordinary  notion  of  servants  than  to  that  of  agents.  The 
servant  or  agent  has  on  one  side  certain  specified  duties  to  perform, 
and  the  master  or  principal  has  on  his  side  certain  duties  to 
perform  too;  but  they  mainly  consist  in  paying  money  for  the 
services  of  the  agent — earning  of  money  being  the  sole  view  to  be 
ascribed  to  the  agent  or  servant  in  entering  into  the  contract. 
Now  the  nature  of  the  service  to  be  rendered  in  the  present  case 
may  (without  entering  into  particulars)  be  described  in  the  words  of 
the  first  half  of  the  fifth  section  of  the  contract,  viz.,  "  that  the 
said  contractors  will  from  time  to  time  at  all  times  during  the  term 
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J0BK80K      of  this  contract  run  and  work  all  the  trains  of  the  Railway  Com- 

Thb         pany,  and  provide  for  the  purposes  of  this  contract  a  sufficient 

^"nd^Bir*^  iiuniber  of  eflScient  foremen,  mechanics,  engine-drivers,  firemen, 

MmoHAM     cleaners,  storekeepers,  and  other  persons,  and  the  requisite  coke 

Railway  co.        j«  i*iii  i  •  ^ii 

and  firewood,  oil,  tallow,  grease,  waste  hemp,  turpentine,  red  lead, 

and  other  materials  of  the  best  quality." 

[  925  ]  I  may  observe  also,  before  passing  from  this  part  of  the  agreement, 

that,  in  the  clause  immediately  before  the  one  that  I  have  quoted, 
there  is  a  provision  which  appears  to  me  rather  extraordinary.  It 
may  be  the  result  of  my  inexperience  in  these  matters,  but  it  does 
to  me  seem  singular.  It  is  this, — "  Provided  also,  that  the  con- 
tractors shall  not  be  liable  or  answerable  for  any  loss,  damage, 
compensation,  or  other  payment  recovered  or  recoverable  from  the 
Railway  Company  in  respect  of  the  death  of  or  of  any  damage  or 
injury  to  any  passengers  or  live  stock,  or  goods  conveyed  in  such 
trains  as  hereinafter  mentioned,  except  when  caused  by  the  neglect 
of  the  contractors  or  their  servants,  but  in  such  case  " — that  is  on  the 
neglect  of  the  contractors  or  their  servants — **  the  liability  of  the 
contractors  shall  not,  on  any  one  occasion  of  accident,  exceed  the 
sum  of  lOOZ.  for  or  in  respect  of  all  the  deaths,  losses,  damages,  and 
injuries  caused  by  or  resulting  from  such  accident."  The  effect 
therefore  is  that  the  running  and  working  of  the  trains,  so  deeply 
interesting  to  a  large  class  of  the  Queen's  subjects,  is  committed  to 
the  superintendence  of  men  who  may  cause  any  number  of  deaths, 
and  any  amount  of  bodily  injury,  to  any  number  of  persons,  at  the 
cost  of  lOOZ.  and  no  more. 

When  the  directors,  to  use  a  technical  phrase,  run  and  work  the 
trains  themselves  they  are  under  a  general  responsibility,  and  there 
is  therefore  a  kind  of  imperfect  guarantee  for  their  care  and  atten- 
tion ;  but  in  the  present  instance  society  loses  even  that  guarantee 
— a  consideration  not  without  its  bearing  on  the  question  whether 
the  agreement  is  or  is  not  contrary  to  public  policy. 

Assuming  however  that  there  is  nothing  in  the  agreement  contrary 
to  public  policy,  still  I  apprehend  that  there  may  be  objections  to 
the  Court  interfering  by  way  of  specific  performance.     I  may  have 

[  ♦926  ]  made  these  *observations  rather  out  of  place,  but  they  do  not  seem 
to  be  immaterial.  There  is  here  an  agreement,  the  effect  of  which 
is  that  the  plaintiffs  are  to  be  the  confidential  servants  of  the  defen- 
dants in  most  important  particulars,  in  which,  not  only  for  the  sake 
of  the  persons  immediately  concerned  but  for  the  sake  of  society  at 
large,  it  is  necessary  that  there  should  be  the  moet  entire  harmony 
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and  spirit  of  co-operation  between  the  contracting  parties.     How  is     JoHvaov 

this  possible  to  prevail  in  the  position  in  which  (I  assame  for  the         ths 

purpose  of  the  argument  by  the  default  of  the  defendants)  the  ®^|^bib** 

defendants  have  placed  themselves  ?     We  are  asked  to  compel  one  ^mikoham 

Railwat  Co. 
person  to  employ  agamst  his  will  another  as  his  confidential  servant, 

for  duties  with  respect  to  the  due  performance  of  which  the  utmost 

confidence  is  required.      Let  him  be  one  of  the  best  and  most 

competent  persons  that  ever  lived,  still  if  the  two  do  not  agree,  and 

good  people  do  not  always  agree,  enormous  mischief  may  be  done. 

A  man  may  have  one  of  the  best  domestic  servants,  he  may  have 
a  valet  whose  arrangement  of  clothes  is  faultless,  a  coachman  whose 
driving  is  excellent,  a  cook  whose  performances  are  perfect,  and  yet 
he  may  not  have  confidence  in  him ;  and  while  on  the  one  hand  all 
that  the  servant  requires  or  wishes  (and  that  reasonably  enough) 
is  money,  you  are  on  the  other  hand  to  destroy  the  comfort  of  a 
man's  existence  for  a  period  of  years,  by  compelling  him  to  have 
constantly  about  him  in  a  confidential  situation  one  to  whom  he 
objects.  If  that  be  so  in  private  life,  how  important  do  these  con- 
siderations  become  when  connected  with  the  performance  of  such 
duties — duties  to  society — as  are  incumbent  upon  the  directors  of  a 
Company  like  this.  I  think  that  by  interfering  in  the  present  case 
there  would  be  no  equality.  Of  course  I  do  not  mean  to  use  the 
word  "  equality  "  in  the  sense  of  "  mutuality,"  to  which  I  may  now 
address  a  few  observations. 

It  is  clear  in  the  present  case  that,  had  the  defendants  been  [  927  ] 
minded  to  compel  the  plaintiffs  to  perform  their  duties  against  their 
will,  it  could  not  have  been  done.  Mutuality  therefore  is  out  of  the 
question,  and,  according  to  the  rules  generally  supposed  to  exist  in 
courts  of  equity,  that  might  have  been  held  sufficient  to  dispose 
of  the  matter ;  cases  however  have  existed  where,  though  the 
defendant  coald  not  have  been  compelled  to  do  all  he  had  under- 
taken to  do  by  the  contract,  yet  as  he  had  contracted  to  abstain 
from,  doing  a  cectain  ibing  the  Court  has  interfered  reasonably 

enough. 

A  case,  lately  much  referred  to  on  this  point  is  that  of  a  German 
singer,  who,  having  found  probably  that  more  could  be  obtained 
by  breaking  her  promise  than  by  keeping:  it,  determined  to  obtain  the 
larger  sum  and  accordingly  to  break  her  promise.  She  could  not 
be  compelled  to  sing  as  she  had  contracted  to  do,  but  as  she  had 
contracted  not  to  sing  at  any  other  place  than  the  one  specified  in 
the  agreement,  she  was  (and  very  properly  in  my  opinion)  restrained 

B.B. — lOU  XCVIII.  24 
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jouKBON     from  singing  at  any  other  place  (1).    There  all  the  obligations  on  the 

The         P&rt  of  the  plaintiff  could  have  been  satisfied  by  the  payment  of 

^'j^^iR.^^  money,  but  not  so  those  of  the  defendant.    Here  the  parties  are 

viNUHAM     reversed.     Here  all  the  obligations  of  the  defendants  can  be  satisfied 
Railway  Co.  ,  .  ,..,,,,...  *  i,        ,  .   ,.«. 

by  paymg  money  ;  but  not  so  the  obligations  of  the  plamtiffs,  who 

come  here  for  the  purpose  in  effect  of  compelling  the  defendants,  by 
a  prohibitory  or  mandatory  injunction,  to  do  or  abstain  from  doing 
certain  acts,  while  the  correlative  acts  are  such  as  the  plaintiffs 
could  not  be  compelled  to  do. 

The  case  differs  materially  from  that  of  the  singer,  and  more 
resembles  one  decided  by  myself,  in  1848,  between  Mr.  Pickering 
and  The  Bishop  of  Ely  (2).  Mr.  Pickering  alleged  that  he  held  an 
[  *928  ]  office  from  which  he  *could  not  be  removed,  and  perhaps  (ruly. 
The  right  reverend  prelate  wished  to  employ  some  other  person  in 
that  capacity.  Mr.  Pickering  filed  a  bill  for  an  injunction.  The 
case  came  on  before  me ;  and,  assuming  (as  I  believe  I  did)  the 
facts  and  merits  to  be  in  favour  of  Mr.  Pickering,  though  without 
so  deciding,  I  refused  to  interfere ;  and  I  am  not  aware  that  the 
case  was  carried  further.  It  was  argued  by  the  then  SoUcitor- 
Generalf  {Sir  W.  FoUett),  Mr.  Betliell,  and  Mr.  JJoyd,  for  the 
plaintiff,  who  had  therefore  as  much  assistance  as  the  Bar  of  that  day 
could  afford  him  ;  and  by  Mr.  Swanston,  Mr.  Kenyon  Parker^  and  Mr. 
Faher,  for  the  defendant.  The  case  was  therefore  very  well  discussed, 
and  perhaps  I  may  be  excused  for  reading  a  few  passages  from  the 
judgment.  I  said,  ''  The  plaintiff  puts  his  case  upon  a  legal  title 
to  an  office  which  he  says  is  vested  in  him,  and  upon  a  disturbance 
of  him  by  the  defendant,  in  the  enjoyment  of  what  the  plaintiff 
asserts  to  be  the  legal  rights  belonging  to  that  office,  either  carried 
into  effect  or  avowedly  intended.  Some  legal  remedy  or  legal 
remedies  for  such  a  disturbance  there  must  of  course  be :  this  is 
not  questioned.  But  the  plaintiff  must  be  understood  as  asserting 
the  insufficiency  of  any  remedies  merely  legal,  and  calls  upon  this 
Court  to  interfere  by  way  of  declaration  and  injunction  for  his 
protection  accordingly  ;  not  asking  any  account  against  the  defen- 
dant, or  the  performance  of  any  act  by  him.  Now  such  a  case  is,  I 
apprehend,  one  in  which  the  Court,  before  interfering,  ought  to  be 
well  satisfied  that  the  ordinary  course  of  law,  of  legal  remedies,  is 
insufficient  to  do  the  plaintiff  complete  justice.  Of  this  however  I 
am  not  sure  that  at  present  I  am  entirely  satisfied ;  more  especially 

(1)  Lumhy  v.  Wagner,  91  B.  E.   193  (2)  60  R.  R,  132  (2  Y.  &  C.  C.  C. 

(1  D.  M.  &  G.  604).  249). 
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as  the  dafcies,  acts,  or  services,  of  which  the  plaintiff's  whole  object  Johnson 
is  to  be  protected  in  the  performance,  can  upon  his  own  showing  be  xhb 
regarded  as  valuable  to  him,  so  far  only  as  he  may  *earn  money  by  ^'^J^^"^ 
their  performance — so  far  only  as  their  performance  gives,  or  may  mikgham 
give,  him  a  title  to  demand  certain  pecuniary  fees.  I  do  not,  how-  r  •^js  i 
ever,  place  my  decision  on  the  ground  of  the  sufficiency  of  the 
plaintiff's  legal  remedies."  And  a  little  further  on,  "Being  of 
opinion,  on  the  other  hand,  that  the  alleged  rights  of  the  plaintiff, 
in  the  breadth  and  length  in  which  he  asserts  and  claims  and  seeks 
to  be  protected  in  them,  are  of  a  nature  neither  usual  nor  convenient, 
nor  without  hardship  or  pressure  on  the  Bishop,  I  consider  it  more 
fit  for  a  court  of  equity  to  leave  the  plaintiff  to  obtain  redress  by 
damages  or  otherwise  in  a  court  of  law,  than  to  exercise  its  peculiar 
jurisdiction  by  compelling  the  Bishop  specifically  to  submit  to  the 
practical  exercise  of  such  rights,  if  rights  they  are."  And  a  little 
further  on,  "  The  leases  which  Mr.  Pickering  claims  a  right  to  pre- 
pare as  well  as  engross,  being  all  the  leases  that  may  be  granted  by 
way  of  renewal  '  or  otherwise '  by  the  Bishops  of  Ely,  of  lands  and 
hereditaments  belonging  to  the  see ;  there  being  claimed,  too,  such 
a  right  of  access  to  the  muniment  room  in  the  Bishop's  residence 
as  this  bill  alleges ;  and  the  closest  knowledge  of  all  his  temporal 
concerns  connected  with  his  see  being  the  necessary  consequence  of 
what  the  plaintiff  asserts,  it  is  obvious  that  it  is  of  the  highest 
importance  to  the  safety  of  the  temporal  interests  of  the  Bishop  for 
the  time  being,  and  his  ordinary  comfort,  that  the  person  invested 
with  such  powers  should  be  a  man  not  merely  respected  by  him, 
not  merely  worthy  of  trust,  but  also  personally  acceptable  to  him. 
To  force  upon  him  in  such  characters  a  person,  however  estimable, 
however  professionally  eminent,  who  is  objectionable  to  him,  or  in 
whom  he  does  not  happen  to  confide,  would,  if  legal,  be  surely 
hard ;  and,  sitting  in  a  court  of  equity,  I  do  not  feel  any  inclination 
to  do  it"  I  then  proceeded  to  observe  on  the  point  of  mutuality, 
and  gave  my  opinion  against  the  plaintiff.  Now,  apologising  for 
^reading  so  much  as  I  have  of  the  case,  I  have  done  so  merely  [  *9S0  ] 
because  the  same  observations  are  applicable  here,  and  are  such  as 
in  substance  I  should  have  made  here,  if  I  had  not  found  them 
made  previously. 

For  the  reasons  that  I  have  stated,  assuming  that  every  disputed 
fact  is  as  the  plaintiffs  assert  and  not  as  the  defendants  assert,  I 
think  this  not  a  case  in  which  the  Court  ought  to  interfere.  The 
inconvenience  and  mischief  to  the  defendants,  to  say  nothing  of 
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J0HN80K  the  interest  of  society  at  large,  would  be  greater  if  the  Court  should 
Ths         interfere  than  anything  that  could  possibly  happen  to  the  plaintiffs  by 

AND  Bib.  declining  to  interfere,  especially  since,  as  in  the  case  of  Pickering  v. 
iu/lway  Co  ''^^  Bishop  of  Ely,  all  that  the  plaintiffs  require  (and  I  use  the 
expression  not  otherwise  than  respectfully  towards  them)  is  money, 
and  if  they  are  entitled  to  money,  they  will  be  able  to  recover  it  in 
the  ordinary  course  of  law.  With  regard  to  their  reputation,  I  do  not 
see  why  it  should  suffer  because  they  happen  to  have  differed  with  a 
particular  Bailway  Company.  It  seems  just  as  likely  that  the 
reputation  of  the  Railway  Company,  if  impeached,  may  suffer  by 
differing  from  the  plaintiffs.  If  the  plaintiff's  reputation  does  bow- 
ever  suffer,  there  is  a  remedy  open  to  them  at  law.  For  these 
reasons  I  think  it  impossible  to  interfere  by  injunction  in  this 
case. 

The  Lord  Justice  Turner: 

It  is  due  to  the  plaintiffs  to  state  that  I  do  not  decline  to  interfere 
by  injunction  in  this  case  on  any  supposed  ground  of  their  conduct, 
as  contractors,  being  in  any  way  impeached.  Nor  do  I  decline  so  to 
interfere  on  the  ground  of  any  doubt  as  to  the  legality  of  the 
contract,  although  I  confess  that  I  entertain  some  doubt  upon  that 
point. 
r  '931  ]  The  effect  of  the  5th  clause  of  this  agreement  is  to  ^devolve  upon 

the  plaintiffs  the  conduct  of  the  whole  traffic  to  be  carried  on  upon 
the  defendants'  line  of  railway.  That  clause  provides  that  the 
plaintiffs  are  at  all  times  during  the  term  of  the  contract  to  run  and 
work  all  the  trains  of  the  Bailway  Company,  and  to  provide  for  the 
purposes  of  the  contract  a  sufficient  number  of  efficient  foremen, 
mechanics,  engine-drivers,  firemen,  &c.  It  thus  devolves  upon  the 
plaintiffs  the  direction  of  all  the  traffic  business  of  the  Company, 
which  under  the  provisions  of  their  Act  of  Parliament  they  have 
power  to  carry  on.  It  devolves  such  business  upon  persons  whom 
the  Legislature  has  not  intrusted  with  it,,  and  on  whom  it  has  not 
attached  the  same  responsibility  as  it  has  attached  upon  the 
Company.  Upon  the  legality  of  such  a  contract  I  entertain  soiue 
doubt,  but  it  is  not  on  that  ground,  I  repeat,  that  I  rest  my  decision 
in  this  case. 

I  am  of  opinion  that  the  case  is  not  one  in  which  the  Court  can 
properly  be  called  upon  to  interfere.  The  bill  prays,  first,  that  the 
Court  will  put  a  construction  upon  the  agreement  in  question  ;  next* 
a    declaration  of    such  construction;    and  lastly,  an  injunction      j 
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following  upon  such  declaration.    It  is  not,  as  I  apprehend,  one  of     Johnson 
the  duties  of  this  Court  to  declare  the  legal  construction  of  contracts.        xhk 
That  is  the  province  of  a  court  of  law.     When  this  Court  is  called  sbrkwsbuby 

AND  BIH- 

upon  to  interfere  by  way  of  injunction  in  such  cases,  it  is  upon  the     minohav 

Uailway  Co 
ground  that  its  interference  is  necessary  to  preserve  the  property 

while  the  legal  construction  of  the  contract  is  being  determined  by 
a  court  of  law.  This  Court  interferes  upon  the  ground  that  irre- 
parable injury  may  ensue  to  the  property  forming  the  subject  of 
the  contract  pending  the  inquiry  at  law  ;  but,  in  the  present  case, 
there  is  no  doubt,  on  the  one  hand,  that  the  rolling  stock  apper- 
taining to  the  defendants'  undertaking  is  still  the  property  of  the 
♦Company,  though  the  right  to  use  it  is  given  by  the  terms  of  the  [  •932  ] 
contract  to  the  plaintiffs  (their  lessees) ;  and  there  is  no  doubt,  on 
the  other  hand,  that  the  stores,  supplied  by  the  lessees,  belong  to 
them.  The  question  at  law  therefore  is  not  a  question  as  to  the 
ownership  of  property,  but  a  mere  question  of  personal  right  to  the 
enjoyment  of  it.  It  is,  as  it  seems  to  me,  a  mere  question  of  what 
damages  are  recoverable  at  law. 

It  was  said  that  the  Company,  having  themselves  broken  the 
contract,  ought  not  to  be  permitted,  in  equity,  to  enforce  their  rights 
as  against  the  plaintiffs,  but  if  the  Company  have  broken  their 
contract,  the  remedy  against  them  is  at  law  in  damages;  the 
circumstance  that  a  contract  creates  a  cross  obligation  is  not  a 
ground  upon  which  parties  can  be  permitted  to  come  to  this  Court  for 
an  injunction.  The  case  of  Lumley  v.  Wagner  (1)  has  been  referred 
to  during  the  argument;  but  that  case,  as  it  appears  to  me,  is 
wholly  different  from  the  present.  In  that  case  the  Court  was 
called  upon  to  prevent  a  singer  who  had  been  engaged  by  the 
plaintiff  from  singing  for  hire  for  other  persons.  The  object  of 
the  plaintiff  was  to  restrain  the  defendant  from  hiring  herself  to 
other  persons ;  but,  in  this  case,  what  the  plaintiffs  ask  is  to  restrain 
the  defendants  from  not  employing  them  as  their  contractors.  In 
that  case  it  was  possible  to  enforce  the  contract  as  against  the 
defendant,  while  in  this  case  it  is  not. 

It  appears  to  me  that  if  we  listen  to  the  application  of  the 
plaintiffs  in  this  case  we  shall  be  introducing  an  entirely  new  head 
of  equity  into  the  practice  of  the  Court,  and  be  extending  its  juris- 
diction far  beyond  anything  to  which  it  has  hitherto  extended.  On 
these  grounds  I  am  of  opinion  that  this  injunction  should  be  refused 

entirely. 

(1)  91  B.  E.  193  (1  D.  M.  &  G.  604). 
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1863. 
yarek  22. 


SEWELL  V.  ASHLEY. 

(3  D.  M.  &  G.  933—936.) 

Uuder  15  &  16  Yict.  c.  86,  s.  45,  an  order  might  be  made  in  chambers 

upon  summons  to  administer  the  effects  bequeathed  by  a  married  woman 

under  a  power  contained  in  a  deed. 

[This  case  was  fully  stated,  considered  and  followed  by  Jesssl,  M.  B.  m 

Ih  re  Btrktley*$  TmsU  (1875)  L.  E.  19Eq.467,  where  the  whole  matter  was  dealt 

with  at  greater  length  than  in  SnreU  v.  Athlty,    Subsequent  extension  of  the 

jurisdiction    of   the   Judges  of    the  Chancery  Division  in  chambers  under 

Order   LV.    has    made    further   reference   to    15  &   16  Vict.   c.  86,  s.  45, 

unnecessary. — 0.  A.  S.] 


1853. 
Ayr  a  19. 

Knight 
Bkucr, 

TURNKB, 

L.JJ. 
[937  ] 


WILKINSON  r.  BEWICKE  (1). 

(3  D.  M.  &  G.  937—947 ;  S.  C.  22  L.  J.  Ch.  781.) 

A  testator,  by  a  will  made  after  the  Wills  Act  came  into  operation, 
devised  to  trustees  for  500  years  all  his  freehold  and  copyhold  heredita- 
ments in  the  county  of  D.  which  had  or  might  thereafter  come  into  his  pos- 
session *'  by  inheritance  *'  from  his  father,  whose  heir  he  was.  Among  the 
testator's  property  in  the  county  of  D.,  when  he  made  his  will,  were  one 
estate  devised  to  him  by  his  father  before  the  Inheritance  Amendment  Act 
came  into  operation,  and  another  which  had  been  conveyed  to  him  by  his 
father  by  a  deed  of  gift,  and  into  the  possession  of  which  he  entered  in  his 
father's  lifetime  :  Held,  that  the  latter  estate  was  not  subject  to  the  trusts 
of  the  term,  though  without  it  the  estates  therein  comprised  were  quite 
insufficient  to  satisfy  these  trusts. 

This  was  a  special  case  which  came  on  to  be  heard  by  order 
originally  before  their  Lordships. 

Anthony  Wilkinson,  upon  whose  will  the  questions  to  be  decided 
on  the  special  case  arose,  and  who  was  the  eldest  son  and  heir-at- 
law  and  customary  heir  of  Thomas  Wilkinson,  deceased,  by  his  will, 
bearing  date  the  18th  of  March,  1849,  after  bequeathing  specific 
and  pecuniary  legacies,  gave,  devised,  and  bequeathed  unto  the 
defendants,  Robert  Calverley  Bewicke  and  James  Hall,  all  and 
singular  his  freehold  and  copyhold  lands,  tenements,  hereditaments, 
and  premises,  situate  in  the  county  of  Durham,  which  had  or  might 
thereafter  come  into  his  possession  by  inheritance  from  his  late 
father,  to  hold  the  same  unto  the  said  Bobert  Calverley  Bewicke 
and  James  Hall  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  the  survivor  of  them,  for  the  term  of 
500  years,  to  commence  from  the  day  next  before  the  day  of  his 
decease,  without  impeachment  of  waste,  upon  the  trusts  and  subject 
to  the  several  uses  thereinafter  declared  concerning  the  same ;  and, 

(1)  Under  the  old  law  of  inheritance      his  sncestor  was  entitled  by  descent 
an  heir  taking  land  by  devise  from      and  not  by  devise.— O.  A.  S. 
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from  and  after  the  expiration  or  sooner  determination  of  the  said    Wileihsoh 

term  of  500  years,  and  in  the  meantime  subject  ^thereto  and  to  the     bewiokk. 

tmsts  thereof,  he  gave,  devised,  and  bequeathed  all  and  singular       [  ^9U  ] 

the  said  trust  estate  and  premises,  upon  and  for  such  and  the  like 

nsea  as  were  thereinafter  mentioned,  expressed,  and  declared  in 

r^ard  to  the  same ;  and  he  directed  and  declared  that  his  said 

trustees  and  the  survivor  of  them,  and  the  executors,  administrators, 

and  assigns  of  such  survivor,  should  stand  and  be  possessed  of  and 

entitled  to  all  his  said  freehold  and  copyhold  lands,  tenements, 

hereditaments,  and  premises  situate  in  the  said  county  of  Durham, 

which  had  or  might  come  to  him  by  inheritance  from  his  late  father 

as  aforesaid,  for  and  during  the  said  term  of  600  years,  or  until  the 

tmsts  concerning  the  same  should  be  fully  complete  and  ended, 

upon  trust  in  case  his  personal  estate  should  be  found  insufficient 

for  the  payment  of  his  debts,  funeral  and  testamentary  expenses, 

and  the  payment  of  an  annuity  of  8,000/.,  which  the  testator  gave 

to  the  plaintiff,  his  wife,  and  of  the  following  legacies,  viz.,  15,000^ 

each  to  his  two  daughters,  20,0002.  to  his  son  Glennell  Wilkinson, 

and  also  of  an  annuity  of  200Z.  which  he  gave  to  James  Hall,  and 

of  legacies  of  5002.  each  to  his  trustees,  the  trustees  or  trustee  for 

the  time  being  of  the  will  should,  by  and  out  of  the  rents,  issues, 

and  profits,  and  by  sale  or  mortgage  of  a  sufficient  and  competent 

part  or  parts  of  the  said  trust  premises  for  all  or  any  part  of  the 

said  term,  or  by  any  other  lawful  and  reasonable  ways  and  means 

whatsoever,  raise  and  levy  a  sufficient  sum  or  sums  of  money  (for 

which  the  testator's  personal  estate  should  be  so  deficient),  and 

therewith  and  thereout  pay  or  cause  to  be  paid  all  his  just  and 

lawful  debts,  funeral  and  testamentary  expenses,  and  the  annuity 

to  his  said  wife,  the  legacies  to  his  said  two  daughters  and  to  his 

eaid  son  Glennell  Wilkinson,  the  annuity  to  the  said  James  Hall, 

and  the  legacies  to  his"  said  trustees  respectively  thereinbefore  given 

and  bequeathed,  *and  the  costs  and  charges  of  proving  and  executing      [  *^^^  1 

his  said  will,  and  upon  trust,  by  all  or  any  of  the  ways  and  means 

aforesaid,  to  levy,  raise,  and  apply  such  sum  and  sums  of  money 

as  should  from  time  to  time,  in  their  or  his  discretion,  be  necessary 

for  the  maintenance  and  education  ^(suitably  to  their  expectant 

fortunes)  of  the  testator's  son,  the  defendant  Anthony  Wilkinson, 

his  said  daughters,  the  defendants  Mary  Ann  Wilkinson  and  Emily 

Spearman   Wilkinson,  and  his  said  son  the  defendant  Glennell 

Wilkinson,  until,  as  regarded  the  defendant  Anthony  Wilkinson,  he 

should  go  to  the  university,  and  as  regarded  all  the  other  children. 
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WiLMKKON  until  they  shoald  severally  and  reBpectively,  as  to  sons,  attain  their 
Hbwickb.  ^^b  o^  twenty-one  years,  and,  as  to  daughters,  attain  the  said  age 
of  twenty-one  years  or  day  of  marriage,  whichever  should  first 
happen  after  the  testator*s  decease,  it  being  his  express  will  and 
meaning  that  none  other  of  his  freehold  and  copyhold  estates  than 
such  as  had  or  might  come  to  him  by  inheritance  from  his  l&te 
father,  and  were  situate  in  the  said  county  of  Durham,  should  be 
liable  to  or  charged  or  chargeable  with  any  of  the  trusts  therein- 
before expressed  and  declared  in  regard  to  the  said  term  of  500 
years ;  and,  in  case  the  whole  of  the  said  rents  and  profits  and  the 
monies  thereinbefore  directed  to  be  raised  should  not  be  paid  or 
applied  in,  for,  or  towards  the  trusts  thereinbefore  declared  of  and 
concerning  the  same,  then  he  directed  that  the  surplus  thereof 
should  fall  into  and  form  part  of  the  residue  of  his  personal  estate 
and  effects,  and  be  subject  to  the  disposition  thereinafter  contained 
in  respect  thereof. 

The  testator  died  in  October,  1851,  and  his  personal  estate  not 
specifically  bequeathed,  after  paying  thereout  his  funeral  and  testa- 
mentary expenses  and  debts,  a  legacy  of  800Z.  bequeathed  to  the 
[  *940  ]  plaintiff,  his  widow,  *and  the  legacies  of  500{.  each  bequeathed  to 
the  defendants  the  executors  of  the  said  will,  which  had  been  paid, 
amounted  to  about  1,5002. ;  and  none  of  the  other  legacies  bequeathed 
by  the  testator  had  been  paid  or  provided  for. 

The  testator,  at  the  date  of  his  will  and  at  his  death,  was  the 
absolute  owner  of  various  estates  situate  in  different  parts  of  the 
county  of  Durham,  and  also  of  an  estate  called  Clennell,  in  the 
county  of  Northumberland,  and  of  no  other  freehold  or  copyhold 
estate. 

The  testator's  estates  in  the  county  of  Durham  consisted  of  estates 
called  and  known  by  the  respective  names  of,  1st,  "  The  Castle 
Eden  estates,"  2nd,  "  The  Wilkinson  family  estates,"  8rd,  "  The 
Spearman  estates,"  and,  4th,  of  other  estates  called  in  the  special 
case  for  distinction  ''  The  purchased  estates,"  and  such  several 
estates  were  respectively  acquired  by  the  testator  in  manner 
hereinafter  appearing: 

1st.  As  to  the  Castle  Eden  estates.  These  estates  which  were 
freehold,  situate  in  several  townships  and  places  in  the  eastern  part 
of  the  county  of  Durham,  and  particularly  described  in  the  inden- 
tures of  lease  and  release  next  hereinafter  mentioned,  formed  a 
portion  of  the  family  estates  in  the  county  of  Durham,  which 
Thomas  Wilkinson,  the  testator's  father,  became  absolutely  entitled 
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to  in  fee  simple  in  possession  in  the  year  1775,  but  were  detached    Wilkinson 

from  the  rest  of  such  family  estates.     By  indentures  of  lease  and     Bewi'cke 

release,  bearing  date  respectively  the  20th  and  21st  days  of  January, 

1819,  made  between  the  said  Thomas  Wilkinson,  of  the  one  part, 

and  the  testator,  therein  described  as  the  eldest  son  and  heir 

apparent  of  the  said  Thomas  Wilkinson,  of  the  other  *part,  Thomas      [  *9ii  ] 

Wilkinson,  in  consideration  of  the  natural  love  and  a£fection  which 

he  had  and  bore  for  and  towards  the  testator,  and  for  making  such 

provision  for  him  as  thereinafter  mentioned,  conveyed  the  said 

*'  Castle  Eden  estates  "  unto  and  to  the  use  of  the  testator,  his  heirs 

and  assigns  for  ever ;  and  immediately  thereupon  the  testator,  who 

had  long  previously  attained  his  age  of  twenty-one  years,  entered 

into  the  possession  or  receipt  of  the  rents  and  profits  of  the  said 

*' Castle  Eden  estates,''  and  he  continued  in  such  possession  or 

receipt  thenceforth  until  the  time  of  his  death. 

2nd.  As  to  the  Wilkinson  family  estates.  These  estates,  a  small 
portion  of  which  was  copyhold,  together  with  some  other  heredita- 
ments which  were  sold  by  the  said  Thomas  Wilkinson,  the  testator's 
father,  in  his  lifetime  formed  the  remainder  of  the  family  estates  in 
the  county  of  Durham,  to  which  Thomas  Wilkinson  became  entitled, 
in  fee  simple,  in  possession,  in  the  year  1775.  Thomas  Wilkinson 
continued  absolutely  entitled  to  these  estates  down  to  the  time  of 
his  death,  and  by  his  will  bearing  date  the  18th  of  December,  1824, 
duly  executed  and  attested  for  devising  freehold  estates,  after 
charging  all  his  real  estate  as  well  as  so  much  of  his  personal 
estate  as  might  not  be  specifically  bequeathed  by  him  with  the  pay- 
ment of  his  funeral  and  testamentary  expenses,  debts,  and  the 
legacies  thereby  bequeathed,  he  devised  and  bequeathed  all  his  real 
and  personal  estate  unto  the  testator  therein  described  as  his  eldest 
son  and  heir  apparent  for  his  own  proper  use  and  benefit,  and 
appointed  the  testator  his  sole  executor. 

The  testator,  immediately  upon  the  death  of  his  father,  entered 
into  the  possession  or  the  receipt  of  the  rents  and  profits  of  the 
Wilkinson' family  estates,  and  ^continued  in  such  possession  or  [*942] 
receipt  until  his  6wn  death,  except  as  to  some  small  portions  of 
those  estates  which  he  sold ;  and  he  also,  shortly  after  his  father's 
death,  duly  proved  his  will  in  the  proper  Ecclesiastical  Court,  and 
soon  afterwards  paid  all  his  father's  funeral  and  testamentary 
expenses,  debts,  and  legacies. 

8rd.  As  to  the  Spearman  estates,  a  small  portion  of  which  was 
copyhold,  and  the  rest  freehold,  Thomas  Wilkinson  was,  and  at  his 
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Wilkinson    death  continued  to  be,  entitled  to  the  reversion  in  fee  simple  of  four 
BiwicKB.     fitth  parts  thereof  subject  to  an  estate  for  life  in  his  wife,  if  she 
survived  him.     To  the  other  one  fifth  share  the  testator  had  become 
entitled  under  a  settlement  of  the  3rd  of  December,  1781,  as  one  of 
the  children  of  Thomas  Wilkinson  and  Hannah  Elizabeth  his  wife. 
Upon  the  death  of  Thomas  Wilkinson,  Hannah  Elizabeth  Wilkinson 
became  tenant  for  life  under  that  settlement,  and  on  her  death,  in 
the  year  1881,  the  testator  became  absolutely  entitled  in  possession 
to  the  entirety  of  the  Spearman  estate  as  to  one  fifth  part  thereof 
in  his  own  right,  as  one  of  such  children  as  aforesaid,  and  as  to  the 
remaining  four  fifth  parts  thereof,  either  under  or  by  virtue  of  the 
will  of  Thomas  Wilkinson  his  father,  or  as  his  heir-at-law ;  and  he 
accordingly,  upon  the  death  of  his  mother,  entered  into  the  posses- 
sion or  the  receipt  of  the  rents  and  profits  of  all  the  Spearman 
estates,  and  continued  in  such  possession  or  receipt  until  bis  death. 
4th.  As  to  the  purchased  estates.    These  were  all  freehold,  and 
consisted  of  property  bought  by  the  testator  from  different  vendors 
as  detailed  in  the  special  case. 
[  948  ]  The  testator  entered  into  the  possession  or  receipt  of  the  *rents 

and  profits  of  the  said  purchased  estates  from  the  respective  dates 
of  the  aforesaid  conveyances  thereof  respectively  to  him,  and 
continued  in  such  possession  or  receipt  until  his  death. 

No  freehold  or  copyhold  lands,  tenements,  hereditaments,  or 
premises,  situate  in  the  county  of  Durham,  other  than  and  except 
as  hereinbefore  appears,  came  into  the  testator's  possession  by 
inheritance  from  his  father  either  before  or  subsequently  to  the 
date  of  his  said  will. 

The  special  case  set  forth  a  summary  of  the  net  annual  value  of 
all  the  testator's  estates  at  the  date  of  his  will,  showing  the  net 
annual  value  of  the  Castle  Eden  estates,  on  the  18th  of  March, 
1849,  to  have  been  8,504/.,  and  that  of  the  Wilkinson  family 
estates  2,101/. 

The  following  was  the  principal  question  for  the  opinion  of  the 
Court : 

Whether  by  the  true  construction  of  the  will  of  the  testator 
Anthony  Wilkinson  all  or  any  and  which  of  his  aforesaid  freehold 
and  copyhold  estates  in  the  county  of  Durham,  hereinbefore  respec* 
tively  called  "  The  Castle  Eden  estates,"  "  The  Wilkinson  family 
estates,"  "  The  Spearman  estates,"  and  ''  The  purchased  estatee,'' 
or  any  and  which  of  the  said  undivided  fifth  parts  or  shares  ot  the 
said  Spearman  estates  are  or  is  comprised  in  the  said  term  of  500 
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years  created  by  the  said  will  or  subject  to  the  aforesaid  trusts    Wilkihsoh 
thereof.  Bkwickb. 

Mr.  Malins  and  Mr.  Toller,  for  the  widow  : 

In  Trent  v.  Hanning  (1),  Mr.  Justice  Lawrence  founded  *hi8  [  ••^^  ] 
judgment  partly  on  the  ground  that  the  testator  in  that  case  might 
have  used  the  word  ''  inheritance ''  in  a  different  sense  from  that 
which  it  had  in  strict  legal  construction.  So  in  the  present  case  it 
is  extremely  unlikely  that  the  testator  should  have  been  aware  that 
the  estates  devised  to  him  by  his  father  had,  strictly  speaking,  come 
to  him  by  inheritance.  He  must  be  taken  to  have  meant  to  include 
all  the  property  which  he  had  derived  from  his  father,  as  appears 
clearly  from  the  value  of  the  estates  and  the  amount  of  the  charges, 
circumstances  which  have  been  held  entitled  to  weight  even  to  the 
extent  of  altering  a  word,  although  it  involved  no  contradiction  nor 
repugnancy  to  the  rest  of  the  will :  Hart  v.  TtUk  (2). 

Mr.  Rolt  and  Mr.  Burdon,  for  the  eldest  son  of  the  testator, 
contended  that  there  being  a  subject  accurately  answering  the 
description,  it  could  not  be  applied  to  any  other ;  that  had  the 
personalty  been  sufficient  to  answer  the  charges,  no  question  would 
have  been  raised,  and  that  the  value  of  the  personalty  could  not 
determine  the  construction. 

[Doe  V.  Haslewood  (3),  Jones  v.  Tucker  (4),  Napier  v.  Napier  (6), 
Bootle  V.  Scarisbrick  (6),  and  other  cases  were  cited.] 

Mr.  Wigram  and  Mr.  Bacon  appeared  for  other  parties. 

Mr.  Matins  was  heard  in  reply. 

The  Lord  Justice  Knight  Bruce  :  [  »*s  ] 

The  testator  in  this  case  was  entitled  to  real  estates,  which  may 
be  considered  as  divided  into  three  portions ;  one  he  acquired  by 
purchase  in  the  popular  sense  of  that  expression ;  another  was 
devised  to  him  by  his  father's  will,  but  as  the  law  then  stood,  he, 
being  his  father's  heir-at-law,  took  this  by  descent ;  the  third  portion 
his  father  had  given  to  him  by  deed  of  gift  in  the  father's  lifetime 
several  years  before  the  date  of  the  will.     The  father  survived  for 

(1)  7  East,  97.  12,  13. 

(2)  d5  B.  B.  116  (2  D.  M.  &  G.  300).  (5)  27  B.  B.  144  (1  Sim.  28\ 

(3)  84  B.  B.  688  (10  C.  B.  644).  (6)  73  R  B.  20  (1  H.  L.  0.167). 

(4)  2  Mer.  533;  stated  33  B.  B. 
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WiLKiUBOK  many  years  the  execation  of  that  deed  of  gift,  and  under  ii  the 
Bewigke.  testator  entered  into  possession  in  his  father's  lifetime.  Having 
property  of  these  three  different  kinds,  the  testator  devised  by  this 
description  "  all  and  singular  my  freehold  and  copyhold  lands, 
tenements,  hereditaments,  and  premises,  situate  in  the  county  of 
Durham,  which  have  or  may  hereafter  come  into  my  possession  by 
inheritance  from  my  late  father,'*  or,  as  he  expressed  himself  in 
another  part  of  the  will,  "  may  come  to  me  by  inheritance  from  my 
late  father."  The  question  is,  whether  the  language  used  can  be 
held  to  include  the  estates  acquired  by  the  testator  under  the  deed 
of  gift,  into  possession  of  which  he  entered  in  his  father's  lifetime. 
I  am  of  opinion  that  the  words  cannot  with  propriety  be  so  con- 
strued, whatever  may  have  been  in  the  testator's  mind  when  be  bo 
expressed  himself  or  consented  to  the  use  of  the  language  employed. 
It  is  immaterial  to  consider  whether  the  word  '*  inheritance " 
ought  to  be  read  as  a  word  of  art ;  it  being  impossible  to  say  that, 
the  testator  having  had  property  which  he  acquired  from  his  father 
by  descent  or  by  will,  the  expressions  are  applicable  to  property 
taken  by  gift  in  his  father's  lifetime,  into  the  possession  of  which 
he  entered  during  his  father's  life.  Nothing  could  warrant  such  a 
[  *946  ]  construction,  but  the  impossibility  of  finding  any  other  *subiect  to 
which  the  words  could  be  applied.  There  is  a  subject  to  which  the 
term  can  with  correctness  be  applied,  and  therefore  the  Castle 
Eden  estates  cannot  be  included  in  the  trusts  of  the  500  years  term. 

The  Lord  Justice  Turner: 

The  testator  has  devised  thus.  (His  Lordship  read  the  words.) 
The  question  is,  whether,  there  being  property  which  was  strictly 
according  to  law  taken  by  inheritance,  any  other  property  than  that 
so  taken  can  be  held  to  be  included  in  the  devise. 

It  is  a  rule  of  law  perfectly  well  established,  that  technical  words 
must  be  construed  according  to  their  technical  import,  unless  it  can 
be  shown  by  the  context  that  another  meaning  was  intended  to  be 
put  upon  them.  It  is  also  a  rule,  that  where  there  is  property 
answering  the  description,  the  context  of  the  will  must  be  very 
clear  to  show  that  other  property  was  intended  to  pass  than  that 
which  answers  the  description.  This  latter  question  was  much 
discussed  in  the  House  of  Lords  in  the  case  of  Loi^d  Camoys  v. 
Blundell  (i).  In  that  case  the  House  of  Lords  held  that  a  person 
not  accurately  described  in  the  will  was  nevertheless  entitled  under 
(1)  73  R.  E.  257  (1  H.  L.  C.  778). 
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it,  bui  it  went  upon  this  ground,  that  the  description  in  the  will  was 
not  properly  applicable  to  any  person.  It  was  assumed  that  if 
there  had  been  a  person  strictly  answering  the  description,  it  would 
not  have  been  competent  to  the  House  to  have  applied  the  clause  to 
another  person,  who  did  not  answer  the  description.  Looking  at 
the  context  of  this  will  I  see  nothing  which  can  authorize  the  Court 
either  to  alter  the  technical  import  of  the  words  or  to  extend  the 
devise  beyond  the  ^description.  Mr.  Burdon  has  properly  argued 
that  if  the  testator's  personal  estate  had  been  sufiScient  to  pay  the 
charges  which  the  testator  has  made  upon  it,  it  could  not  have 
been  contended  that  the  Court  could  have  altered  the  will.  There 
being  property  correctly  answering  the  description,  it  is  not  com- 
petent to  the  Court  to  apply  it  to  other  property,  there  being 
nothing  to  show  that  the  testator  so  intended. 


WitKnrsoK 

r. 
Bkwiozk. 


[  *»*7  ] 


KIDD  V.  NOETH. 

(3  D.  M.  &  a.  947—954.) 

A  testator  gave  his  residuary  estate  upon  trust  to  pay  to  A.  an  annuity 
during  her  life,  and  to  accumulate  the  surplus  income  till  the  expiration  of 
six  months  after  A.'s  death,  and  then  to  divide  the  residue  and  accumula- 
tions into  as  many  shares  as  there  should  be  children  *' living"  of  A.  and 
of  B.  who  should  have  lived  to  attain  twenty-one,  or,  in  case  of  any  of  them 
being  dead  under  that  age,  who  should  have  left  issue,  and  pay  and  apply 
one  share  to  each  of  the  children  of  A.  and  B.  that  should  have  lived  to 
attain  twenty-one,  and  to  their  respective  executors,  administrators,  and 
assigns,  and  one  share  to  the  issue  of  each  child  who  should  have  died 
under  that  age,  leaving  lawful  issue :  Held,  that  the  word  "  living  "  was 
not  referable  to  the  period  of  distribution,  but  to  that  of  the  testator's 
death;  so  that  each  child,  on  attaining  twenty-one,  took  a  vested  interest 
absolutely. 

This  case  came  on  by  order  to  be  heard  originally  before  their 
Lordships  on  further  directitos,  with  a  petition,  and  the  question 
turned  upon  the  construction  of  the  will  of  John  Kidd,  dated  the 
19th  of  July,  1880,  whereby  he  declared  the  trusts  of  his  residuary 
estates  as  follows : 

"Upon  trust  by  and  out  of  the  yearly  interest  dividends  and 
annual  produce  to  arise  therefrom  to  pay  unto  Elizabeth  Kidd  of 
Prescott,  widow  of  my  late  relative  William  Kidd  of  Prescott  afore- 
said, surgeon,  one  annuity  or  clear  yearly  sum  of  lOOi.  for  and 
during  the  term  of  her  natural  life,  by  two  equal  half-yearly  pay- 
ments in  each  year,  the  first  payment  thereof  to  commence  and 
*be  made  to  her  at  the  end  of  six  calendar  months  next  after  my 


1863. 
March  15. 
Apt^  21. 

Knioht 
Bbuck, 

TOBNER, 

L.JJ, 

[947] 


[  •948  ] 
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KiDD  decease,  whether  my  real,  copyhold,  and  leasehold  estates  shall 
KoBTH.  ^^^^  ^^^^  'b®"^  ®^^^  ^^  ^o'  5  *°^  ^P^^  further  trust  by  and  oat  of 
the  yearly  dividends  and  annual  produce  to  arise  as  aforesaid  from 
the  rents  and  interest  of  my  said  real,  leasehold,  and  personal 
estate,  to  pay  unto  Mary  otherwise  Maria  Eidd,  widow  of  my  late 
relative  Thomas  Eidd  of  Liverpool  aforesaid,  one  annuity  or  clear 
yearly  sum  of  501.  for  and  during  the  term  of  her  natural  life,  by 
two  equal  half-yearly  payments  in  each  year,  the  first  ijayment 
thereof  to  commence  and  be  made  to  her  at  the  end  of  six  calendar 
months  next  after  my  decease,  whether  my  said  real,  copyhold,  and 
leasehold  estates  shall  have  been  then  sold  or  not ;  and  upon  farther 
trust,  after  paying  the  several  yearly  sums  aforesaid,  to  put  and 
place  out  at  interest  as  aforesaid  any  surplus  that  shall  remain  of 
the  interest,  dividends,  and  annual  proceeds,  in  order  to  accumulate ; 
and  from  and  after  the  expiration  of  six  calendar  months  from  the 
death  and  decease  of  the  said  Elizabeth  Eidd,  upon  trust  to  pay  to 
such  of  her  children  as  shall  then  have  attained  the  respective  ages 
of  twenty-one  years  the  sum  of  500/.  each,  and  to  retain  the  like 
sum  of  500U  for  each  and  every  of  her  children  who  shall  not  then 
have  attained  that  age,  and  to  place  out  the  same  upon  the  like 
securities  as  aforesaid,  until  their  respective  attainments  thereto, 
and  then  to  pay  the  same  to  him  or  her  respectively ;  and  from  and 
after  the  death  and  decease  of  the  said  Mary  otherwise  Maria  Eidd, 
upon  trust  to  pay  each  of  the  children  of  Thomas  Eidd  and 
Elizabeth  the  sum  of  500/.  within  six  calendar  months  next  after 
her  decease,  and  upon  the  youngest  child  of  the  said  Elizabeth  Eidd 
of  Prescott,  attaining  the  said  age  of  twenty-one  years,  or  in  case  of 
its  death  prior  to  that  age  then  the  next  youngest  child  attaining 
the  said  age  of  twenty-one  years,  and  so  on  upwards  with  respect 
[  •giQ  ]  to  her  children,  *it  being  my  intention  that  the  division  hereinafter 
mentioned  is  to  take  place  when  the  last  youngest  child  of  the  said 
Elizabeth  Eidd  shall  have  attained  that  age,  provided  the  said 
Elizabeth  Eidd  shall  be  then  dead,  but  not  otherwise,  it  being  my 
intention  that  the  division  shall  not  be  made  until  six  calendar 
months  next  after  the  decease  of  the  said  Elizabeth  Eidd,  upon 
trust  to  divide  the  then  residue  and  accumulations  into  as  many 
shares  as  there  shall  be  children  living  of  the  said  Elizabeth  Eidd 
and  Mary  otherwise  Maria  Eidd  that  shall  have  lived  to  attain  thai 
age,  or  in  case  of  any  of  them  being  dead  under  that  age  shall  have 
left  behind  him  or  her  lawful  issue,  and  pay  and  apply  one  such 
equal  share  thereof  to  each  of  the  children  of  the  said  Elizabeth 


▼OL-  xcviii.]     1858.    CH.    3  D.  M.  &  G.  949—951.  888 

Kidd  and  Mary  otherwise  Maria  Kidd  that  shall  have  lived  to        Kidd 
attain  that  age,  and  to  their  respective  executors,  administrators,       kobth. 
and  assigns,  and  one  other  sach  eqaal  share  thereof  unto  the  issue 
of  each  such  child  that  shall  have  died  under  that  age  leaving 
lawful  issue." 

The  testator  died  on  the  4th  of  March,  1885,  and  the  will  and 
three  codicils  not  affecting  the  above  trusts  were  duly  proved  by 
John  North  and  Ambrose  Lace  the  executors  (l). 

Maria  Kidd  died  in  the  lifetime  of  the  testator,  on  the  ISth  of 
July,  1884,  having  had  two  children  only,  who  were  living  at  the 
death  of  the  testator,  viz.  Thomas  Kidd,  since  deceased,  and 
Elizabeth  Eidd.  Elizabeth  Kidd  was  still  living,  and  had  had  five 
children,  viz.  James  Eidd  and  William  Turner  Eidd,  both  since 
deceased,  and  Edward  Taylor  Eidd,  Anne  Atherton,  and  *Alice  Beal,  [  *960  ] 
all  of  whom  were  living  at  the  death  of  the  testator  John  Eidd,  and 
had  respectively  attained  the  age  of  twenty-one  years. 

The  question  was,  whether  the  children  took  vested  interests 
before  the  death  of  Elizabeth  Eidd. 

Mr.  Bolt  and  Mr,  JoUife  were  for  the  plaintiffs.    Mr.  Follett^ 
Mr.  W.  M.  JanieSf  Mr.  Oiffard,  and  Mr.  Eddis  for  the  defendants. 

Jtidgnient  reserved. 

Thb  Lord  Justice  Enight  Bruce:  April 2\. 

In  this  case,  as  I  understand  the  facts,  all  the  children  of 
Elizabeth  Eidd,  the  annuitant  of  1002.  per  annum,  who  were  living 
when  the  testator  made  his  will,  were  by  that  husband  who  is 
mentioned  in  it,  are  still  living,  and  have  attained  majority ;  and 
all  the  children  of  Mary  (otherwise  Maria)  Eidd,  the  annuitant  of 
5(V.  per  annum,  who  were  living  when  the  will  was  made,  were  by 
that  husband  who  is  mentioned  in  it,  are  also  living,  and  have 
attained  majority,  except  one  of  the  children  who  (as  I  believe) 
died  after  the  testator's  death,  having,  however,  attained  majority. 
The  question  is,  whether  if  any  of  them  shall  die  in  the  lifetime  of 
Elizabeth  Eidd,  the  annuitant  of  lOOL  per  annum,  the  share  of  the 
child  so  dying  will  devolve  on  the  children  who  shall  survive  that 
lady.  In  my  opinion  the  true  view  of  the  case  requires  that 
question  to  be  answered  in  the  negative.  It  seems  to  me  that  the 
shares  of  the  children  of  each  family  are  absolutely  vested. 

The  word  "  living  "  used  in  the  residuary  gift,  means,  *I  think,       [  •951  ] 
(1)  The  case  ia  reported  on  other  points  in  78  B.  B.  32  (2  Ph.  91). 
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KioD  *'  DOW  living ;  "  that  is,  the  testator  intended,  in  my  opinion,  to 
Nonu  benefit  not  any  child  that  Elizabeth  Eidd  the  annuitant  of  KKM. 
per  annum  might  have  after  the  will,  but  such  children  only  of 
that  lady  as  were  children  of  her  deceased  husband,  the  testator's 
relative  William  Kidd  of  Frescott  (though  of  the  names,  ages,  and 
number  of  those  children  the  testator  was  probably  uncertain),  and 
to  benefit  not  any  child  that  Mary  (otherwise  Maria)  Eidd,  the 
annuitant  of  501.  per  annum,  might  have  after  the  will,  but  such 
children  only  of  that  lady  as  were  of  her  deceased  husband,  the 
testator's  relative,  Thomas  Kidd  of  Liverpool.  Nor  can  the  testator 
be  supposed  to  have  intended  that  the  share  of  a  child,  dying  after 
majority,  leaving  issue,  should  be  lost  to  that  child  and  his  issue 
in  favour  of  other  children,  when  that  was  not  to  be  the  case  with 
the  share  of  a  child  dying  in  minority  leaving  issue. 

The  rules  of  grammar  and  idiom  seem  also  to  require  that 
"  living"  should  be  understood  as  "now  living,"  for  the  will  says 
"children  living  of  the  said  Elizabeth  Eidd  and  Mary  otherwise 
Maria  Eidd,  that  shall  have  lived  to  attain  that  age,  or  in  case  any 
of  them  being  dead  under  that  age  shall  have  left  behind  him  or 
her  lawful  issue."  The  description  of  "living"  being  expressly 
ascribed  to  a  child  not  living,  unless  the  word  "  living"  be  read  as 
meaning  "  now  alive." 

The  testator  might  perhaps  have  expressed  himself  more  neatly 
and  clearly.  But  I  am  satisfied  that  we  are  fulfilling  his  intention 
by  holding  the  vesting  of  all  the  shares  (including  that  of  the  dead 
child),  to  have  taken  place  (in  the  events  that  have  happened) 
finally  and  absolutely. 

The  Lord  Justice  Turner: 
[  •962  ]  This  is  a  question  of  some  difficulty  upon  the  construction  'of  a 

will.  John  Eidd  the  testator,  by  his  will,  after  directing  the 
conversion  of  his  real  and  personal  estate  into  money,  and  the 
investment  of  the  proceeds  by  his  trustees  on  Government  or  real 
securities,  has  declared  the  following  trusts.  (His  Lordship  read 
them.) 

The  question  is,  whether  any  shares  of  the  residue  were  vested 
in  the  children  of  Elizabeth  and  Mary  (otherwise  Maria)  Eidd, 
who  attained  twenty-one,  and  afterwards  died  in  the  lifetime  of 
Elizabeth,  or  whether  the  interests  of  the  children  of  Elizabeth 
and  Mary,  who  attained  twenty-one,  were  contingent  on  their 
surviving  Elizabeth.     I  am  of  opinion  that  the  children  of  Elizabeth 
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and  Mary  who  attained  twenty-one,  and  afterwards  died  in  Eliza-        Kidd 
beth's  lifetime,  took  vested  interests.  Nortb. 

The  question  seems  to  me  to  depend  mainly  upon  the  effect  to  be 
attributed  to  the  word  "living"  in  the  direction  to  divide  the 
residue  into  as  many  shares  as  there  should  be  children  living  of 
Elizabeth  and  Mary.  If  the  word  "then"  had  occurred  in  this 
clause,  and  the  direction  had  been  to  divide  into  as  many  shares  as 
there  should  be  children  "  then  living  "  of  Elizabeth  and  Mary,  the 
terms  of  contingency  in  this,  the  leading  direction  of  the  will,  would 
have  been  so  clear  and  positive  that  the  Court  could  hardly,  I  think, 
have  been  warranted  in  departing  from  them,  or  construing  the 
disposition  otherwise  than  as  throughout  importing  contingency. 
But  the  word  ''then"  is  not  found  in  this  clause  in  connection 
with  the  word  "  living,"  and  the  question  therefore  is  more  open 
upon  the  context,  whether  the  word  "  living  "  was  intended  by  this 
testator  to  import  contingency.  Looking  at  the  context  of  this  will 
I  do  not  think  that  it  was. 

This  testator  in  the  commencement  of  the  disposition  *of  his  [  ^^53  | 
residue  had  been  referring  to  the  successive  youngest  children  of 
Elizabeth  dying  under  twenty-one.  And  I  think  that  he  has  used 
the  term  "children  living,"  on  which  the  question  of  contingency 
arises,  in  contradistinction  merely  to  the  children  so  dying,  and  that 
the  word  "  living  "  is  merely  expletive.  There  are  several  reasons 
which  have  led  me  to  this  conclusion.  Ist.  There  is  the  absence 
of  the  word  '*  then  "  in  connection  with  the  word  "  living."  This 
testator  has  shown  by  other  parts  of  his  will  that  he  knew  the  use 
of  the  word  "  then."  He  has  used  it  in  the  gift  of  the  legacies  of 
50(M.  to  the  children  of  Elizabeth  who  should  then  have  attained 
twenty-one ;  and  again,  in  this  very  clause,  provided  Elizabeth  shall 
be  then  dead ;  and  yet  he  does  not  attach  it  to  the  word  "  living  " 
in  this  the  most  material  part  of  his  disposition.  2ndly.  The 
word  "  living  "  is  introduced  only  in  the  direction  to  divide,  and 
not  in  the  direction  to  pay,  which  is  absolute  and  unqualified,  the 
direction  being  to  pay  to  the  children  who  shall  live  to  attain 
twenty-one.  It  would  be  inconsistent  to  construe  the  latter  direc- 
tion as  absolute,  and  the  former  as  importing  contingency.  It  is 
true  that  this  inconsistency  would  be  equally  well  removed  by 
reading  the  words  ''  who  shall  live "  to  mean  "  who  shall  have 
lived,"  but  the  Court  would  of  course  lean  to  the  construction 
which  favours  the  vesting  rather  than  to  that  which  imports  con- 
tingency.   Srdly.  The  direction  is  to  pay  to  the  children  who  shall 
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live  to  attain  twenty-one,  "their  executors,  administrators,  and 
assigns;"  and,  although  these  superadded  words  might  in  the 
event  of  Elizabeth  surviving  the  period  when  her  youngest  child 
should  attain  twenty-one  (an  event  which  the  testator  has  in  terms 
referred  to  as  possible,  and  which  must  therefore  be  so  treated  by 
the  Court),  be  well  accounted  for  by  the  period  of  six  months,  which 
in  that  event  was  to  elapse  before  the  ^division,  I  see  nothing 
which,  upon  the  supposition  of  the  disposition  being  contingent, 
can  account  for  these  superadded  words,  in  the  event  of  Elizabeth 
pre-deceasing  the  period  of  her  youngest  child  attaining  twenty-one. 
And  lastly,  the  disposition  is  in  favour  of  a  class  to  be  composed  of 
children  attaining  twenty-one,  and  of  the  issue  of  children  dying 
under  twenty-one.  According  to  the  terms  of  the  disposition  the 
issue  of  the  children  would,  as  I  apprehend,  take  vested  interests 
upon  the  deaths  of  their  parents.  It  is  not  a  probable  intention  to 
ascribe  to  the  testator  that  the  interests  of  some  of  the  class  should  be 
vested,  whilst  the  interest  of  others  of  the  class  were  in  contingency. 
My  opinion  therefore  is,  that  the  children  who  attained  twenty- 
one  in  the  life  of  Elizabeth,  and  have  since  died,  took  vested 
interests. 


1853. 
Mayi. 

Kniqht 
Bbuck, 

Turner, 
L.JJ. 

[964] 
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HEATH  V.  LEWIS  (1). 

(3  D.  M.  &  G.  954—957  ;  S.  C.  22  L.  J.  Ch.  721 ;  17  Jur.  443 ;  1  W.  B.  314 ; 

21  L.  T.  0.  S.  135.) 

A  bequest  of  an  annuity  to  an  unmarried  woman  (if  living  and  unmarried 
at  the  death  of  a  prior  annuitant)  for  the  term  of  her  natural  life,  if  she 
should  so  long  remain  unmarried:  Held,  to  be  a  limitation,  and  not  a 
bequest  upon  a  condition  subsequent,  and  therefore  determinable  upon 
marriage. 

This  case  came  on  on  further  directions,  and  was  by  order  heard 
by  their  Lordships  originally.  The  question  arose  on  the  effect  of 
a  bequest  in  the  will  of  Henry  Heath,  dated  the  24th  of  December, 
1842. 

The  will,  after  directing  payment  by  the  trustees  of  (among  other 
life  annuities)  an  annuity  of  1002.  per  annum  to  one  Mrs.  Martha 
Bentick,  for  her  life,  contained  the  following  further  declaration  of 
trust : 

"  And  if  Miss  Mary  Ann  King,  the  niece  of  the  said  ♦Martha 
Bentick,  shall  be  living  and  unmarried  at  the  decease  of  the  said 
Martha  Bentick,  do  and  shall,  as  a  further  mark  of  my  sense  of  the 

(1)  In  re  Moore  (1887)  39  Ch.  D.  116,       Hope-Johnatofie  [1904]   1  Ch.  470,  78 
57  L.  J.  Ch.  936,  69  L.  T.  681 ;  In  re      L.  J.  Ch.  321,  90  L.  T.  263. 
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obligation  Mrs.  Martha  Bentick  has  conferred  on  me  by  her  great       Hrath 
attention  and  care,  i  ay  to  the  said  Mary  Ann  King  the  sum  of       lkwis. 
2/.  10«.  per  calendar  month  (making  80/.  a  year)  during  the  term  of 
her  natural  life,  if  she  shall  so  long  remain  sole  and  unmarried ; 
the  first  payment  thereof  to  be  made  at  the  end  of  oi^e  calendar 
month  after  the  decease  of  the  said  Martha  Bentick." 

The  testator  died  on  the  28th  of  August,  1848.  Mary  Ann  King 
sarvived  Martha  Bentick,  and  afterwards,  on  the  4th  of  November, 
1848,  married  a  Mr.  TurnbuU.  The  question  was,  whether  the 
annuity  had  determined. 

Mr.  Chandless  and  Mr.  Caldecott,  for  the  plaintiff. 

Mr.  Greene^  for  Mr.  and  Mrs.  Turnbull : 

This  is  a  bequest  upon  a  condition  subsequent,  which,  being 
against  public  policy,  is  inoperative.  If  the  bequest  had  been  to 
the  annuitant  for  her  life,  if  she  should  not  marry,  or  if  she  should 
continue  unmarried,  it  would  be  clearly  one  subject  to  a  condition 
subsequent,  the  word  ''  if "  implying  a  condition :  Mar  pies  v. 
Bainbridge(l),  Rishton  v.  Cobb  (2).  If  so,  can  the  introduction  of 
the  words  "  so  long,"  which  add  nothing  to  the  meaning,  have  the 
efifect  of  changing  the  conditional  bequest  into  a  limitation  ?  Sir 
James  Wiobam  has,  in  Moi-ley  v.  Rennoldson  (8),  pointed  out  the 
difference  between  the  civil  law  and  our  own  on  this  subject,  and 
he  there  refers  to  Lord  Thurlow's  judgment  in  Scott  v.  Tyler  (4). 
The  residuary  legatees  must  satisfy  the  *Gourt  that  a  gift  to  a  [  *956  ] 
person  for  life,  if  she  so  long  remains  single,  is  the  same  as  a  gift 
during  such  time  as  she  shall  remain  single  ;  whereas  the  distinc- 
tion between  the  effect  of  these  two  forms  of  expression  is  well 
settled  and  established.  In  Lloyd  v.  Lloyd  {b),  Lord  Cran worth 
adverts  to  the  distinction  between  the  effect  of  such  a  form  of  gift 
when  applied  to  an  unmarried  person  and  when  applied  to  the 
testator's  widow.  Webb  v.  Grace  (6)  is  distinguishable  from  such 
eases  as  the  present,  by  the  particular  frame  of  the  covenant  in 
that  case.  He  also  referred  to  Ex  parte  Dickson  (7),  Wren  v. 
Bradley  (s). 

Mr.  Elmsley  and  Mr.  Younge  were  for  the  trustees. 

(1)  16  R  B.  271  ^1  Madd.  590).  (o)  89  R.  II.  289  (2  Sim.  N.  S.  263). 

(2)  48  E.  tt.  256  (9  Sim.  615;  o    (6)  78  E.  R.  252  (2  Ph.  701). 
My.  &  Cr.  145).  (7)  89  E.  E.  21  (1  Sim.  N.  S.  43). 

(3)  62  R  B.  236  (2  Hare,  570).  (8)  79  E.  B.  120  (2  De  G.  &  Sm.  ^9). 


(4)  2  Dick.  712. 
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Hbath       The  Lord  Justice  Knight  Bruce: 

r. 

Lewis.  It  must  be  agreed  on  all  hands  that  it  is,  by  the  English  law, 

competent  for  a  man  to  give  to  a  single  woman  an  annuity  until 
she  shall  die  or  be  married,  whichever  of  these  two  events  shall 
first  happen.  All  men  agree  that  if  such  a  legatee  shall  many, 
the  annuity  will  thereupon  cease.  But  this  proposition  has  been 
advanced — a  proposition  which,  if  true  (and  I  do  not  deny  its 
truth),  is  perhaps  not  creditable  to  the  English  law — that  if  a  man 
give  an  annuity  to  a  woman  who  has  never  married  for  life,  and 
afterwards  declare  that,  if  she  shall  marry,  the  annuity  shall  be 
forfeited,  the  condition  is  void,  and  she  may  yet  marry  as  often  as 
she  will,  and  retain  her  annuity.  Such  is  the  state  of  our  English 
law  on  this  subject  said,  and  perhaps  truly,  to  be ;  and  the  question 
argued  before  us  has  been,  to  which  of  these  two  classes  the  gift  in 
this  will  belongs,  being  a  gift  of  an  annuity  to  a  single  lady  "during 

L  ^9^7  ]  the  term  of  her  natural  *Iife,  if  she  shall  so  long  remain  unmarried," 
this  language  being  the  technical  and  proper  language  of  limitation 
as  distinguished  from  condition,  long  known  to  the  English  law 
and  familiar  to  us  all.  Both  upon  precedent  and  reason,  upon 
principle  and  authority,  I  am  of  opinion  that  this  is  a  limitation  as 
distinguished  from  a  condition,  and  that  the  annuity  ceased  when 
the  lady  married. 

The  Lord  Justice  Turner  : 

This  testator  has  given  to  a  legatee  "  an  annuity  of  80Z.  during 
the  term  of  her  natural  life,  if  she  shall  so  long  remain  unmarried.*' 
There  are  two  constructions  which  may  be  put  upon  these  words — 
it  may  either  be  a  gift  to  her  for  life,  defeated  by  a  condition,  or  it 
may  be  a  gift  to  her  so  long  as  she  remains  unmarried,  that  is,  for 
life,  if  she  be  so  long  unmarried ;  and  the  question,  therefore,  is 
purely  one  of  intention,  in  which  of  the  two  senses  the  words  were 
used.  Upon  that  question  1  think  there  can  be  no  doubt  upon  this 
will,  because  there  is  a  complete  expression  of  the  tesiator*s  inten- 
tion at  the  beginning  of  the  gift,  where  he  says,  **  If  Miss  Mary 
Ann  King  shall  be  living  and  unmarried  at  the  decease  of  the  said 
Martha  Bentick."  It  is  therefore  clear  that  the  annuitant  was  not 
intended  to  take  unless  she  was  unmarried  at  the  death  of  Martha 
Ben  tick.    There  must  be  a  declaration  that  the  annuity  has  ceased. 
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IVISON  V.  GASSIOT(l). 

(3  D.  M.  &  G.  958—964.) 

Under  an  assignment  to  creditors  by  a  debtor  of  all  his  stock  in  trade, 
book  and  other  debts,  goods,  securities,  chattels,  and  effects  whatsoever, 
except  the  wearing  apparel  of  himself  and  his  family :  Held,  that  a  con- 
tingent interest  in  the  residuary  estate  of  a  testator  (to  which  the  debtor 
was  entitled  in  the  event  of  his  sister  dying  without  a  child)  passed. 

This  was  an  appeal  from  the  refusal  by  the  Master  of  the 
Bolls  of  a  motion  for  payment  into  Court  of  a  sum  of  932. 16«.  l(k{. 
Consols,  and  for  an  injunction. 

By  a  composition  deed,  dated  the  8th  of  July,  1831,  and  made 
between  John  Park  of  the  first  part,  Charles  Moore  and  Edward 
Bawlings  of  the  second  part,  and  the  several  persons  whose  names 
were  thereunto  subscribed,  and  seals  affixed,  creditors  of  John  Park 
of  the  third  part,  it  was  witnessed,  that  in  consideration  of  the  lease 
thereinafter  contained,  John  Park  assigned  unto  Charles  Moore  and 
Edward  Bawlings  all  and  singular  the  stock  in  trade,  book  and 
other  debts,  goods,  securities,  chattels,  and  effects  whatsoever  and 
wheresoever,  of  or  belonging,  or  due  or  owing  to  John  Park,  or 
wherein  or  whereto  he  was  in  anywise  interested  or  entitled  (except 
the  wearing  apparel  of  John  Park  and  his  family),  together  also 
with  all  profits  and  produce  of  the  thereby  assigned  property  and 
premises,  and  all  securities,  books,  accounts,  vouchers,  and  writings 
and  documents  whatsoever  relative  thereto,  and  all  the  right,  title, 
interest,  benefit,  property,  claim,  and  demand  whatsoever,  of  him 
John  Park,  of,  in,  and  to  or  in  respect  of  the  same,  to  hold,  receive, 
take,  and  enjoy  all  and  singular  the  furniture,  stock,  debts,  efifects, 
and  other  the  premises  thereby  assigned,  or  intended  so  to  be,  unto 
and  by  Charles  Moore  and  Edward  Bawlings,  their  executors, 
administrators,  and  assigns,  absolutely,  together  with  full  power  for 
them,  as  the  true  and  lawful  attorney  or  attornies  of  John  Park,  to 
ask,  demand,  and  receive,  *and  by  action,  suit,  or  otherwise  to  sue 
for  and  receive  all  the  said  goods,  stock,  debts,  and  effects  thereby 
assigned.  And  it  was  thereby  declared  and  agreed  that  the  said 
stock  in  trade,  debts,  goods,  securities,  chattels,  effects,  and  other 
the  premises  assigned,  were  so  assigned  unto  Charles  Moore  and 
Edward  Bawlings  upon  trust  as  soon  as  conveniently  might  be,  to 
sell  and  dispose  thereof  as  therein  mentioned,  and  to  stand  pos- 
sessed of  the  monies  to  be  received  under  the  trusts  ;  upon  trust  in 
the  first  place  to  pay  the  coats  and  expenses  therein  mentioned,  and 

(1)  See  In  re  WriykV$  Trusts,  92  B.  E.  471  (15  Beav.  367),  not  cited  here 
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1TI80N  in  the  next  place  thereout  to  retain  and  reimburse  all  advances 
Gamiot.  made  to  John  Park,  or  otherwise  for  or  in  respect  of  carrying  on 
his  business  as  thereinafter  mentioned,  with  interest  at  the  rate  of 
6/.  per  cent,  per  annum  on  all  advances  to  be  made  by  the  trustee 
or  trustees  out  of  their  own  funds,  and  subject  thereto  upon  trust 
to  pay  and  discharge  all  the  debts  of  the  parties  thereto  of  the 
second  and  third  parts  rateably,  without  preference,  as  far  as  ihe 
said  monies  would  extend,  and  to  be  in  full  discharge  of  the  debts 
of  the  said  respective  creditors,  and  if  there  should  be  any  surplus 
of  the  said  trust  monies  and  premises  after  satisfying  the  trusts 
aforesaid,  then  upon  trust  to  pay  over  and  assign  the  same  unto 
John  Park,  his  executors,  administrators,  and  assigns.  And  in  the 
indenture  was  contained  a  power  for  the  trustees  to  allow  John 
Park  to  continue  his  business,  or  to  collect  on  account  of  the 
trustees  all  or  any  of  the  debts  thereby  assigned ;  and  also  a  power 
for  the  trustees  for  the  time  being,  if  so  they  thought  proper  them- 
selves to  carry  on  the  said  business,  so  long  as  they  should  think 
prudent  for  the  benefit  of  the  trust  estate.  And  John  Park  thereby 
(amongst  other  things)  covenanted  with  the  trustees  to  do  and 
execute  all  such  further  and  other  acts  and  things  relating  to  the 
premises  as  the  trustees  or  their  counsel  should  reasonably  require 
[  *960  ]  *for  the  better  and  more  effectually  assuring  the  said  furniture, 
stock,  debts,  effects,  and  premises  thereby  assigned  upon  the  (rusts 
aforesaid ;  and  that  John  Park  would  at  all  times  thereafter,  upon 
every  reasonable  request,  attend  the  trustees,  and  disclose  and 
explain  his  whole  property  and  effects  intended  to  be  thereby 
assigned,  and  all  circumstances  attending  the  same.  And  it  was 
thereby  further  witnessed  that  in  consideration  of  the  assignment 
and  covenants  of  John  Park  thereinbefore  contained,  the  aforesaid 
creditors,  parties  thereto  of  the  second  and  third  parts,  each  as  well 
for  himself  as  his  respective  partners,  did  remise,  release,  and  for 
ever  quit  claim  unto  John  Park,  his  heirs,  executors,  and  adminis- 
trators, and  also  him  and  them,  and  his  and  their  estate  and  effects 
of  and  from  all  debts  due  and  owing  to  them  the  said  creditors, 
parties  thereto,  from  John  Park,  and  all  actions,  suits,  claims,  and 
demands  whatsoever  at  law  or  in  equity,  or  otherwise  howsoever. 

The  question  was,  whether  the  deed  extended  to  and  comprised 
an  interest  to  which  John  Park  became  entitled  in  part  of  the  per- 
sonal estate  of  his  father  Joseph  Park,  deceased,  under  the  following 
circumstances :  Joseph  Park  by  his  will,  dated  the  11th  of  August, 
1820,  bequeathed  all  his  residuary  estate  to  his  brother  Thomas 
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Park  and  John  Wylie,  upon  trusts  for  sale,  and  after  payment  of       Tvibok 
debts  to  invest  the  residuary  estate,  upon  trust  as  to  one  moiety  for      gam'iot. 
John  Park,  and  as  to  the  other  moiety  thereof  for  his  sister,  the 
testator's  daughter,  Mary  Ann  Park.     The  testator  died  shortly 
after  the  date  of  his  will. 

By  an  indenture  of  settlement  dated  the  26th  of  May,  1826,  and 
made  between  Mary  Ann  Park  of  the  one  part,  and  Thomas  Park, 
since  deceased,  and  the  defendant  John  Peter  Gassiot  of  the  other 
part.  Miss  Park  ^assigned  unto  Thomas  Park  and  John  Peter  [  •961  ] 
Gassiot  all  that  the  said  moiety  or  half  part  or  share  of  her  the 
said  Mary  Ann  Park,  of  and  in  the  residue  of  the  estate  and  effects 
of  Joseph  Park,  her  late  father,  on  certain  trusts  for  her  and  her 
children.  And  in  case  there  should  be  no  child  or  children  of  Miss 
Park  living  at  the  time  of  her  death,  nor  the  issue  of  any  child  or 
children  dying  in  her  lifetime,  leaving  lawful  issue  living  at  her 
death,  or  being  such  childriBU  or  child,  or  issue,  he,  she,  or  they 
should  die  before  he,  she,  or  they  should  have  acquired  a  vested 
interest  in  the  said  trust  estate  and  premises :  then  upon  trust  to 
pay,  assign,  and  transfer  the  said  trust  estate  and  premises,  or  the 
securities  upon  which  the  same  should  from  time  to  time  be 
invested,  unto  John  Park,  his  executors,  administrators,  or  assigns, 
absolutely  for  his  and  their  own  use  and  benefit. 

In  1844  John  Park  died,  and  in  June,  1848,  Mary  Ann  Park  died 
without  having  been  married. 

The  present  suit  was  instituted  by  one  of  the  creditors,  who  were 
parties  to  the  composition  deed,  on  behalf  of  himself  and  all  other 
the  creditors  of  John  Park  who  were  entitled  to  the  benefit  of  the 
composition  deed.  The  bill  sought  a  declaration  that  the  moiety 
theretofore  of  Mary  Ann  Park,  deceased,  and  settled  by  the  inden- 
ture of  the  26th  of  May,  1826,  of  and  in  the  residuary  estate  of  the 
testator  Joseph  Park,  deceased,  became  and  then  was  subject  to  the 
trusts  of  the  indenture  of  the  8th  of  July,  1881,  and  ought  to  be 
applied  and  disposed  of  accordingly.  The  bill  also  sought  to  have 
the  requisite  accounts  taken,  and  the  trust  monies  and  premises 
applied  in  a  due  course  of  administration,  in  paying  to  plaintiff  and 
the  other  creditors  of  John  Park  deceased,  who  were  or  might  be 
entitled  to  the  benefit  of  the  composition  deed  of  July,  "^1881.  It  [  *962] 
further  sought  an  injunction  to  restrain  the  defendant  John  Peter 
Gassiot  from  paying,  assigning,  or  disposing  of,  otherwise  than  under 
the  order  and  direction  of  the  Court,  the  monies,  stocks,  funds,  and 
securities,  subject  to  the  trusts,  and  the  appointment  of  a  receiver. 
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IVI80N  The  defendant  Gassiot  admitted  a  balance  of  98{.  IGs.  lOei.  to  be 

OAjssior.  in  his  hands,  and  the  motion  which  was  the  subject  of  appeal,  was 
for  payment  of  this  amount  into  Court,  and  for  an  injunction  as 
prayed  by  the  bill. 

Mr,  Lloyd  and  Mr.  Hallett,  in  support  of  the  appeal : 

The  Master  of  the  Bolls  held  that  he  was  bound  by  the  decision 
in  Pope  V.  Whitcombe  (i).  We  submit,  however,  that  if  there  was 
nothing  more  in  the  deed  affecting  the  question  than  appears  upon 
the  report  of  that  case,  the  decision  cannot  be  supported.  There 
was  perhaps  in  that  case  some  context  interpreting  and  confining 
the  words  of  the  deed  otherwise  than  according  to  their  ordinary 
signification.  But  the  cases  are  moreover  distinguishable  ;  for  here 
the  exception  of  the  wearing  apparel  is  stronger  than  anything  which 
appears  to  have  been  in  the  deed,  in  Pope  v.  Whitcombe,  to  show 
that  the  word  ''  effects  *'  must  be  taken  in  its  most  exclusive  sense. 

They  also  referred  to  Arnold  v.  Arnold  (2),  Parker  v.  Marchant  (s). 

Mr.  R.  Palmer  and  Mr.  Eddis,  for  the  respondents : 

[  963  ]  The  words  in  Pope  v.  Whitcombe  were  larger  than  those  in  the 

present  case,  for  they  included  the  word  "  estate  *'  as  weU  as  the 
word  "  effects,"  which  is  alone  used  here.  The  word  '*  estate  "  is  of 
larger  import  than  the  word  "effects."  The  word  "  effects  "  in  its 
ordinary  signification  means  tangible  property,  and  not  choses  in 
action. 

The  Lord  Justice  Knight  Bruce  : 

I  need  not  give  any  opinion  upon  the  construction  of  the  instru- 
ment which  was  before  the  Court  in  Pope  v.  Whitcombe  (4).  The 
Master  of  the  Bolls  considered  that  the  cases  could  not  be 
distinguished,  and  therefore  that  he  was  bound  to  put  on  the  deed 
now  before  the  Court  the  limited  construction  which  was  put  upon 
the  assignment  in  Pope  v.  Whitcombe.  I  do  not,  however,  consider 
that  we  are  bound,  because  the  instrument  in  Pope  v.  Whitcombe 
was  construed  in  a  particular  manner,  to  construe  in  the  same  way 
that  now  before  us.  It  is  impossible  to  say  what  interpreting, 
restricting,  or  correcting  context  there  may  have  been  in  the  former 

(1)  27  R.  R.  32  (3  Russ.  124).  however,  the  words  were  limited  to 

(2)  39  R.  R.  222  (2  My.  ft  K.  365).  the  <*  estate  and  effects  of  or  to  which 

(3)  57  R.  R.  327  (1  Y.  ft  C.  C.  C.  she  was  then  possessed  or  entiUed"  a 
290).  distiuctioii  not  noticed  in  the  present 

(4)  27  R.  R.  32  (3  Russ.  124),  where,  case.— 0.  A.  S. 
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mstroment  without  seeing  every  word  of  it.  We  do  see  every  word  Ivibok 
that  the  instrument  in  this  case  contains,  and  thus  much  is  plain,  gabsiot. 
that  the  words  here,  according  to  their  proper  and  technical  inter- 
pretation, do  include  this  property.  That,  however,  would  be 
nothing  if  there  were  a  restrictive  context.  I  have  looked  in  vain 
for  such  a  context,  and,  not  finding  it,  I  must  hold  that  the  words 
ought  to  be  understood  according  to  their  proper  and  technical 
construction  as  including  this  property. 

The  Lord  Justice  Tubnbr  : 

I  think  that  there  is  a  plain  distinction  between  this  case  and 
Pope  V.  Whitcofnbe.  It  is  true  that  the  general  words  there  were  the 
same  as  in  this  case,  or  even  more  extensive.  But  in  the  present 
case  there  is  an  exception  *of  the  assignor's  wearing  apparel.  [  ^964  ] 
What  is  the  effect  of  that  exception  ?  Why,  that  all  the  assignor's 
property  with  that  exception,  was  intended  to  pass.  A  similar 
circumstance  was  relied  upon  in  Hotham  v.  Sutton  (1),  where  Lord 
Eldon  said,  ''With  respect  to  the  second  question,  the  doctrine 
appears  now  to  be  settled  in  this  Court  that  the  words  'other 
effects,'  in  general  mean  effects  ejusdein  generis.  I  cannot  help 
entertaining  a  strong  doubt,  whether  this  testatrix,  if  asked  whether 
she  meant  effects  ejusdem  geneiis,  or  contemplated  the  share  of  all 
which  she  had  considered  her  effects  in  the  will,  would  not  have 
answered,  that  the  latter  was  her  meaning.  Her  expression  is  con- 
clusive upon  that.  Money  cannot  be  represented  as  ejusdem  generis 
with  plate,  linen,  and  household  goods.  The  express  exception  of 
money  out  of  the  '  other  effects,'  shows  her  understanding  tliat  it 
would  have  passed  by  those  words ;  that  express  words  were  required 
to  exclude  it ;  and  by  force  of  the  exclusion  in  the  excepted  article, 
she  says  she  thought  that  the  words  of  her  bequest  would  carry 
things  not  ejusdem  generis.  This  disposition  must  therefore  be 
taken  to  comprehend  all  that  she  has  not  excluded,  which  is  money 
only." 

Giving  no  opinion  upon  Pope  v.  Whitcombe,  I  think  that  in  this 
case  the  contingent  interest  passed. 

Order  made. 
(1)  10  R.  E.  83  (15  Ves.  326). 
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In  be  NOBMAN'S  TRUST  (i). 

(3  D.  M.  &  G.  965—968 ;  S.  C.  22  L.  J.  Ch.  720 ;  17  Jur.  444.) 

By  a  marriage  settlement,  a  moiety  of  the  settled  fund  wajs  asraxed  in 
trust  after  the  death  of  the  wife,  if  she  died  in  the  lifetime  of  the  husfattnd, 
to  such  uses  as  she  should  appoint,  and,  in  default  of  appointment,  to  such 
person  or  persons  as  at  her  decease  would  have  been  entitled  to  the  clear 
residue  of  her  personal  estate  under  the  Statute  of  Distributions,  in  case 
she  Jiad  died  intestate  and  without  being  married.  On  the  death  of  the 
wife,  in  the  lifetime  of  the  husband,  without  having  exercised  the  power: 
Held,  that  the  childi-en  of  the  marriage  were  entitled. 

This    was    an    appeal    from    the    decision  of   Vice-Chancellor 
EiKDERSLBY,  on  a  petition  under  the  Trustee  Belief  Act. 

By  a  settlement  dated  the  22nd  of  April,  1842,  and  made  in  con- 
templation of  the  marriage  of  Anna  Elizabeth  Ewart  and  George 
Bethune  Norman,  it  was  declared  that  the  trustees  thereof  should 
hold  the  sum  of  19,469/.  14«.  4rf.,  QL  per  cent.  Consols,  lately 
standing  in  the  name  of  Miss  Ewart,  which  had  been  transferred 
into  the  trustees'  names,  upon  trust  as  to  one  moiety  thereof,  and 
the  dividends  and  interest,  and  income  thereof,  to  pay  the  said 
dividends,  interest  and  income  to  Miss  Ewart  for  her  life,  for  her 
separate  use ;  after  her  death  to  pay  the  said  dividends,  interest,  and 
income  to  Mr.  Norman  for  his  life,  with  remainder  in  trust  for  soch 
of  the  children  of  Mr.  Norman  and  Miss  Ewart,  as  they  or  the 
survivor  of  them  should  appoint ;  and  in  default  of  such  appointment, 
then  upon  trust  for  the  children  in  manner  therein  mentioned ;  and 
in  case  there  should  be  no  child  or  issue  of  the  said  George  Bethnne 
Norman  by  Anna  Elizabeth  Ewart,  who  should  become  entitled  to 
a  vested  interest  in  the  said  moiety  under  the  above  mentioned 
trusts,  then  upon  trust  for  the  survivor  of  them  the  said  George 
Bethune  Norman  and  Anna  Elizabeth  Ewart.  And  as  to  the  other 
moiety  *and  the  interest  thereof,  upon  trust  to  pay  the  dividends, 
interest,  and  income  thereof  to  Anna  Elizabeth  Ewart  for  her  life, 
for  her  separate  use,  without  power  of  anticipation  ;  and  in  case  the 
said  George  Bethune  Norman  should  die  in  the  lifetime  of  the  said 
Anna  Elizabeth  Ewart,  then  from  and  after  his  decease  the  said 
last-mentioned  moiety,  and  the  interest,  dividends,  and  annual  pro- 
duce thereof  should  be  in  trust  for  the  said  Anna  Elizabeth  Ewart, 
her  executors,  administrators,  and  assigns,  for  her  and  their  absolute 


(1)  Clarke  v.  ColU  (1861)  9  H.  L.  C. 
601.  As  to  the  exclusion  of  children 
under  an  ultimate  limitation  of  a 
married  woman^s  property  in  her 
marriage    settlement,    see  the    cases 


collected  and  considered  in  In  re 
Brydone's  6e«/eme»i<  [1 903]  2  Ch.  84,  72 
L.  J.  Ch.  528,  88  L.  T.  614.  C.  A.— 
O.  A.  S. 
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us«  and  benefit ;  bat  in  case  the  said  Anna  Elizabeth  Evart  should        In  m 

1^0  KM  AN 'S 

die  in  the  lifetime  of  the  said  George  Bethune  Norman,  it  was  trdst. 
thereby  agi'eed  and  declared  that  the  trostees  should  from  and 
immediately  after  the  decease  of  the  said  Anna  Elizabeth  Ewart, 
leaving  the  said  George  Bethune  Norman  her  survivmg,  stand  and 
l>e  possessed  of  the  said  last-mentioned  moiety,  upon  trusts  for  such 
person  or  persons,  for  such  ends,  intents,  and  purposes,  and  in  such 
parts,  shares,  and  proportions,  manner  and  form,  in  all  respects 
a.s  the  said  Anna  Elizabeth  Ewart  should,  notwithstanding  cover- 
ture, direct  or  appoint ;  and  in  default  of  any  such  direction  or 
appointment,  and  as  to  so  much  and  such  part  and  parts  of  the 
same  trust  money  or  stocks  of  or  concerning  which  no  direction  or 
appointment  should  be  made,  upon  trust  for  and  for  the  benefit  of 
such  person  or  persons  as  at  the  decease  of  the  said  Anna  Elizabeth 
£wart  would  have  been  entitled  to  the  clear  residue  of  the  personal 
estate  of  the  said  Anna  Elizabeth  Ewart,  under  the  statute  for  the 
distribntion'of  the  personal  estate  of  intestates,  in  case  the  said  Anna 
Elizabeth  Ewart  had  died  intestate,  and  without  being  married. 

The  marriage  took  place,  and  there  were  three  children  of  Mr.  and 
Mrs.  Norman,  two  of  whom  survived  *Mrs.  Norman,  who  died  in      }  *^^^  ^ 
1851,  leaving  her  husband  George  Bethune  Norman  her  surviving 
and  without  having  made  any  appointment  of  the  last-mentioned 
moiety. 

The  trustees  paid  the  trust  fund  into  Court  under  the  Trustee 
Belief  Act,  and  the  children  presented  a  petition  for  payment  of  it 
to  them,  but  the  Vigb-Ghangellor  held  that  they  were  not  entitled, 
and  they  now  appealed  from  his  decision. 

Mr.  Bacon  and  Mt\  Stevens^  for  the  appellants. 
Mr.  W.  N.  Warren,  for  the  next  of  kin  of  Mrs.  Norman,  other 
than  her  children. 

Mr.  W.  M.  James  and  Mr.  Greene,  for  the  trustees. 
The  following  cases  were  referred  to:  Mabeiieij  v.  Strode (i),  Bell 
V.  Phifn  (2),  Doe  v.  Rawding  (3),  Maugham  v.  Vincent  (4). 

The  Lord  Justice  Knight  Bruge: 

It  may  perhaps  be  said  here,  as  Lord  Ellenborough  said  in  a 
case  before  him,  that  the  question  is  one  for  a  grammarian  rather 

(1)  4  B.  R  61  (3  Ves.  450).  (4)  52  E.  R  260  (9  L.  J.  (N.  S.) 

(2)  6  B.  R  148  (7  Vea.  458).  Ch.  329). 

(3)  21  B.  B.  315  (2  B.  &  Aid.  441). 
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[•968] 


than  a  lawyer,  or  which  a  schoohnaster  might  decide  as  well  as  a 
Jadge.  I  think  that  grammar  is  in  favour  of  the  lady's  children, 
and  that  the  expression  **  without  being  married  "  means  without 
having  a  husband  at  the  time  of  her  death,  not  without  ever  having 
had  a  husband.  Still  the  rules  of  grammar  must  give  way  to  the 
rules  of  good  sense,  and  where  a  ^reasonable  interpretation  of  the 
whole  instrument  requires  that  grammar  should  be  departed  from, 
it  must  be,  and  constantly  is,  departed  from.  '  With  the  greatest 
deference  to  the  learned  Judge  from  whom  this  case  comes,  it 
appears  to  me  that  there  is  no  such  occasion  here,  that  grammar 
and  sense  go  together,  and  that  we  ought  not  to  separate  them.  It 
seems  to  me  that  the  intention  of  the  instrument  was  to  exclude 
only  the  husband  in  the  events  which  have  happened ;  and,  except 
that  he  was  not  to  take,  all  was  to  go  according  to  the  course  of 
law,  as  if  the  lady  had  died  unmarried,  whether  as  a  widow  or 
otherwise.    I  am  of  opinion  that  the  children  were  intended  to  take. 

The  Lord  Justice  Tubner: 

This  case  must  be  decided  in  accordance  with  the  intention  of 
the  instrument.  The  object  was  to  exclude  the  husband.  I  think 
with  my  learned  brother,  that  the  children  are  to  take. 


1853. 
ROMILLY, 

M.R. 

Knigut 

Bruck, 

Turner, 

L.JJ. 

[969] 


In  ee  STEPHENSON'S  TRUSTS  (1). 

(3  D.  M.  &  G.  969—975.) 

Upon  the  marriage  of  one  of  several  residuary  legatees  under  her  father's 
will,  the  intended  husband  and  wife  assigned  to  trustees  all  and  every  the 
sum  and  sums  of  money,  legacy  and  legacies,  and  other  personal  property 
then  due  and  payable,  or  belonging  to,  or  to  become  due  and  payable  to  the 
intended  wife  under  or  by  virtue  of  her  father's  will,  **  or  otherwise  how- 
soever," upon  trusts  for  her  separate  use  for  her  life,  without  power  of 
anticipation,  with  trust  in  remainder  in  favour  of  the  children  of  the 
marriage.  By  the  next  witnessing  part  of  the  same  settlement,  it  was 
agreed,  that  in  case  any  real  or  personal  property  should,  during  the  cover- 
ture, be  given  or  bequeathed  to  the  wife,  the  husband  should  settle  it  upon 
trust  so  that  the  wife  should  have  the  sole  power  of  disposing  of  the  same : 
Held,  that  a  legacy  bequeathed  by  another  will  to  the  wife  after  the  marriage 
was  not  subject  to  the  trusts  for  the  children,  the  latter  witnessing  part  of 
the  settlement  showing  that  the  former  must  be  read  in  a  restricted  sense. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Boli^ 

upon  a  petition  under  the  Trustees'  Belief  Act ;  and  the  question 

(1)  In  re    Mainwaring's    Settlement  ment  may  be  subject  to  some  implied 

(1866)  L.  E.  2  Eq.  487,  14  W.  R.  887.  restrictions:    In  re  Dawding's  Set^t- 

General  covenants  to  settle  after  ac-  inent  Trusia  [1904]  1  Ch.  441,  73  L.  J. 

quired  property  in  a  mariiage  settle-  Ch.  194,  90  L.  T,  82. — O.  A.  S. 
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was  whether  a  mortgage  executed  by  a  husband  and  wife  of  an        in  re 
interest  to  which  the  wife  became  entitled  under  a  will  was  effectual,  bom'bTbdsts. 
which  question  depended  upon  another,  namely,  whether,  accord- 
ing to  the  true  construction  of  their  marriage  settlement,   the 
property   was  comprised  in   the  second  or  the  third  witnessing 
part  of  that  deed. 

The  following  were  the  circumstances  of  the  case. 

Charles  Ambrose  Stephenson,  by  his  will  dated  the  19th  of 
June,  1812,  gave  the  residue  of  his  real  and  personal  estate  to 
trustees;  upon  trust,  after  paying  certain  annuities  which  had 
determined,  for  all  and  every  of  his  children,  equally  to  be  divided 
amongst  them  share  and  share  alike,  the  share  and  interest  of 
every  son  to  be  paid  or  transferred  at  his  age  of  twenty-five 
years,  and  the  share  and  interest  of  every  daughter  to  be  paid  and 
transferred  at  the  age  of  twenty -one  years,  or  on  the  day  of  her 
marriage,  which  should  first  happen. 

The  testator  died  in  June,  1812,  leaving  six  children  surviving       [  970  j 
him,  of  whom  Louisa,  afterwards  the  wife  of  William  Field,  and 
Jane  Stephenson  were  two.    All  the  daughters  attained  twenty-one 
and  the  sons  twenty-five  years. 

The  executors  of  Charles  Ambrose  Stephenson  assented  to  the 
bequest  of  the  testator's  residuary  estate. 

The  settlement  on  which  the  question  arose,  and  which  was 
executed  on  the  Ist  of  May,  1820,  in  contemplation  of  the  marriage 
of  Miss  Louisa  Stevenson  and  Mr.  William  Field,  was  made 
between  William  Field  of  the  first  part,  Louisa  Stephenson  of  the 
second  part,  and  the  petitioner  Charles  Doyley  Stephenson  and 
James  Field  of  the  third  part.  It  recited  the  intended  marriage, 
and  that  William  Field  was  possessed  of  a  policy  of  assurance  on 
his  own  life  for  the  sum  of  1,0001.  effected  in  the  Equitable 
Assurance  Office.  It  also  recited  that,  under  and  by  virtue  of  the 
will  of  Charles  Ambrose  Stephenson,  Louisa  Stephenson  was 
entitled  to  certain  legacies,  sum  or  sums  of  money,  or  other  per- 
sonal estate ;  but  the  particulars  and  amount  of  the  same,  so  far  as 
the  same  bad  not  then  been  paid  or  transferred  to  her,  was  not  then 
fully  ascertained.  And  it  recited  that  upon  the  treaty  of  the  said 
marriage,  it  bad  been  proposed  and  agreed  that  for  making  some 
provision  for  Louisa  Stephenson  and  the  issue  (if  any)  of  the  same 
marriage  the  sum  of  1,0002.  so  secured  or  made  payable  on  the 
death  of  William  Field  as  aforesaid  and  also  the  said  sum  or  sums 
of  money  and  other  personal  property  to  which  Louisa  Stephenson 
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In  re  was  entitled  under  the  will  of  her  father,  Charles  Ambrose  Stephen- 
bon^bTbusts.  80">  0^  otherwise  howsoever,  should  be  settled  and  assured  upon 
the  trusts  thereinafter  expressed.  By  the  first  witnessing  part 
it  was  witnessed,  that  in  pursuance  and  part  performance  of  the 
[*97i]  agreement,  and  for  the  nominal  consideration  ^therein  mentioned, 
William  Field  granted  unto  the  petitioner  Charles  Doyley  Stephen- 
son and  James  Field,  their  executors,  administrators,  and  assigns, 
the  said  policy  of  assurance  for  1,000{.,  and  the  sums  of  money 
secured  thereby  upon  the  trusts,  from  and  immediately  after  the 
solemnization  of  the  said  then  intended  marriage,  thereinafter 
expressed  and  declared.  By  the  second  witnessing  part  it  was 
witnessed,  that  in  further  pursuance  and  performance  of  the  said 
recited  agreement,  and  for  the  nominal  considerations  therein  men- 
tioned, she  the  said  Louisa  Stephenson,  with  the  privity  and  appro- 
bation of  the  said  William  Field,  did  grant,  bargain,  assign,  transfer, 
and  set  over  unto  the  petitioner,  Charles  Doyley  Stephenson  and 
James  Field,  their  executors,  administrators,  and  assigns,  all  and 
every  the  sum  and  sums  of  money,  legacy  and  legacies,  and  other 
personal  property  then  due  and  payable,  or  belonging  to,  or  to 
become  due  and  payable  to,  Louisa  Stephenson,  under  or  by  virtue 
of  the  last  will  and  testament  of  Charles  Ambrose  Stephenson,  her 
deceased  father,  or  otherwise  howsoever,  and  all  interest,  pro- 
ceeds, or  accumulations  (if  any)  of  the  said  respective  sums  of 
money  and  premises,  or  any  of  them,  to  hold  the  same  premises  unto 
the  petitioner  Charles  Doyley  Stephenson  and  James  Field,  their 
executors,  administrators,  and  assignees,  until  the  said  intended 
marriage,  and  from  and  after  the  solemnization  thereof,  upon  the 
trusts  thereinafter  expressed,  declared,  and  contained  concerning 
the  same.  These  trusts  were  for  the  separate  use  of  Louisa 
Stephenson  for  her  life  without  power  of  anticipation,  remainder 
to  James  Field  for  life  with  remainder  to  the  children  of  the 
marriage.  The  deed  contained  a  third  witnessing  part,  whereby  it 
was  declared  and  agreed,  and  William  Field  did  thereby,  for  him- 
self, his  executors,  and  adminbtrators,  covenant  and  agree  with 
[  •972  ]  the  petitioner  Charles  Doyley  Stephenson  and  *  James  Field,  their 
executors  and  administrators,  that  in  case  the  said  intended  mar- 
riage should  be  solemnized,  and  any  property,  real  or  personal, 
or  mixed,  should  at  any  time  during  the  said  intended  coverture 
be  given  or  bequeathed  to,  or  in  any  manner  howsoever  vest  in, 
Louisa  Stephenson,  then  and  in  that  case  he,  the  said  William 
Field,  as  far  as  he  lawfully  might  or  could,  would,  or  shoold, 
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either  alone,  or  in  concarrence  with  the  said  Louisa  Stephenson,        in  n 

and  at  the  costs  and  charges  of  such  property,  do  all  such  acts  bom's  Tbdsts. 

whatsoever  as  should  be  necessary  and  proper  for  settling  the  same 

property  for  all  the  estate  and  interest  of  Louisa  Stephenson,  or  of 

William  Field,  as  her  husband  therein,  in  such  manner  that  the 

said  Louisa  Stephenson  might  have  the  sole  power  of  disposition 

over  the  same,  notwithstanding  her  coverture,  and  in  such  manner 

that  in  the  meantime  and  until  such  disposition  should  be  made, 

the  said  property,  and  the  rents,  profits,  dividends  and  interest, 

income  and  produce  thereof  might  belong  to,  and  to  be  held  in 

trust  for,  the  said  Louisa  Stephenson,  for  her  sole  and  separate 

OBe,   notwithstanding  her  coverture;  and  also  in  the  meantime, 

and  ontil  such  settlement  should  be  made,  the  said  William  Field, 

as  far  as  he  might  be  interested  in  any  such  property,  should 

stand  and  be  seised  or  possessed  of  and  interested  in  the  same, 

upon  trust   for    the  sole  and  separate  use  of  the  said  Louisa 

Stephenson,  his  said  then  intended  wife. 

There  had  been  two  children  only  of  the  marriage ;  viz.  Frederick 
Field,  since  deceased,  and  the  petitioner  Mary  Louisa  Field,  who 
attained  her  age  of  twenty-one  on  the  80th  of  November,  1848. 

Jane  Stephenson,  one  of  the  daughters  of  the  testator,  Charles 
Ambrose  Stephenson,  by  her  will  dated  the  26th  of  April,  1848, 
after  making  certain  specific  and  *pecuniary  bequests,  gave  and  [  '973  j 
bequeathed  all  the  residue  of  her  personal  estate  and  effects  in 
possession,  reversion,  remainder,  and  expectancy  unto  her  brothers, 
the  petitioner  Charles  Doyley  StepheuBon  and  Augustus  Stephen- 
son, and  her  sisters  Louisa  Field  and  Emma  Harmer,  equally  to 
be  divided  between  or  among  them,  their  executors,  administrators, 
and  assigns  respectively,  share  and  share  alike ;  and  she  appointed 
the  petitioner  Charles  Doyley  Stephenson  and  Augustus  Stephen- 
son executors  of  her  will.  She  died  on  the  11th  of  May, 
1843,  and  her  will  had  been  proved  by  Augustus  Stephenson 
alone. 

By  the  mortgage  deed  in  question,  which  was  dated  in  February, 
1845,  and  executed  by  William  Field  and  Louisa  his  wife  of  the 
first  part,  Louisa  Okey  Stephenson  of  the  second  part,  and  George 
Peart  of  the  third  part,  reciting  the  settlement  and  the  will  of 
Jane  Stephenson,  and  reciting  that  there  was  then  standing  in  the 
names  of  William  Harmer  and  the  petitioner  Charles  Doyley 
Stephenson  the  sum  of  13,580^  8a.,  old  South  Sea  Annuities 
being  the  then   existing  residue  of   the  personal   estate  of  the 
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In  re  testator  Charles  Ambrose  Stephenson,  and  that  the  share  of  Jane 
soM*8  Trusts.  Stephenson  in  such  residue  would,  on  the  decease  of  Louisa 
Okey  Stephenson  the  testator's  widow,  amount  to  the  sum  of 
2,846/.  lis.  Gd.  like  Annuities,  of  which  the  sum  of  711/.  18s.  M. 
like  Annuities,  being  one-fourth  share  thereof,  would  be  the  pro- 
perty of  and  receivable  by  William  Field  and  Louisa  his  wife,  or 
William  Field  in  right  of  his  wife,  it  was  witnessed  that  in  con- 
sideration of  450/.  to  William  Field  and  Louisa  his  wife,  paid  by 
George  Peart,  William  Field  and  Louisa  his  wife,  and  each  of  them, 
thereby  assigned  to  George  Peart,  his  executors,  administrators, 
and  assigns,  all  the  right,  title  and  interest  of  them  the  said 
[  *974  ]  William  Field  and  Louisa  his  wife,  and  *each  of  them,  in  and  to 
the  bequest  and  share  of  residue  to  and  of  the  said  Louisa  Field  in 
and  by  the  last  will  and  testament  of  the  said  Jane  Stephenson 
deceased,  bequeathed  to  her  as  therein  mentioned,  subject  never- 
theless to  a  proviso  for  redemption  upon  payment  of  the  above- 
mentioned  sum  of  450/.  with  interest. 

By  the  order  under  appeal  it  was  declared,  that  the  share  of 
Louisa  Field  in  the  estate  of  the  late  Jane  Stephenson  passed  by 
the  assignment  contained  in  the  settlement  of  the  1st  of  May,  1820, 
and  was  subject  to  the  trusts,  by  that  indenture  declared  for  the 
benefit  of  Louisa  Field  and  her  children  ;  and  that  the  interest  of 
Louisa  Field  in  the  same  was  not  a£fected  by  the  indenture  of  the 
25th  of  February,  1845.  And  it  was  ordered  that  the  sum  of 
692/.  Gs.  4d.  Bank  8/.  per  cent.  Annuities,  standing  in  the  name  of 
the  Accountant-General,  in  trust,  "  In  the  matter  of  the  trust  of 
Jane  Stephenson,  deceased,"  should  be  transferred  to  the  trustees 
of  the  settlement,  to  be  held  by  them  upon  the  trusts  thereby 
declared  for  Louisa  Field  and  the  children  of  her  marriage  with 
William  Field. 

Mr.  Roll  and  Mr,  Speed  were  for  the  appellants. 

Mr.    W.   M.  James,  Mr.   Osborne,    and  Mr.    Cole,  for  the 
respondents. 

The  Loud  Justice  Turner: 

With  great  respect  to  the  Master  of  the  Bolls  I  have  arrived  at  a 
different  conclusion  from  his  Honour  in  this  case.  The  terms  of  the 
second  operative  part  of  the  marriage  settlement  are  these  (His 
Lordship  read  them).  If  that  had  stood  alone  there  could  have 
been  little  doubt  as  to  its  extending  to  all  future  property.    But  it 


TOL.  xcTin.]     1853.    CH.    3  D.  M.  &  G.  974—975.  401 

mast  be  construed  with  the  rest  of  the  instrument,  and  *in  a  lore 
Bubseqaent  part  of  it  there  is  an  express  agreement  between  the  gox'sTRusTs, 
parties,  and  there  is  a  covenant  on  the  part  of  the  husband  to  this  [  *975  ] 
effect.  (His  Lordship  read  the  covenant  set  oat  above  for  the 
settlement  of  future  property.)  Now,  if  the  construction  contended 
for  by  the  respondents  could  be  maintained,  the  effect  of  the  second 
operative  part  would  be  such  that  there  could  be  no  personal  property 
to  which  the  subsequent  operative  part  could  apply.  The  effect  of 
that  construction,  therefore,  would  be  to  strike  out  of  the  deed  all 
the  words  of  the  subsequent  operative  part  relating  to  personal  estate. 
That  is  a  consequence  which  ought  to  be  avoided  if  any  other  reason- 
able interpretation  can  be  put  upon  the  words.  It  is  also  to  be 
observed  that  the  second  operative  part  follows  the  words  of  the  recital. 
It  appears  to  me  that  the  second  operative  part  should  be  con- 
fined to  the  property  to  which  Mrs.  Field  was  entitled  at  the  time 
of  the  settlement. 

The  Lobd  Justice  Knight  Bruce  : 

The  property  in  question  was  derived  under  the  will,  and  merely 
under  the  will,  of  a  person  who  was  alive  when  the  settlement  was 
executed,  and  when  the  marriage  took  place.  In  that  state  of 
things  I  give  no  opinion,  whether  if  the  third  operative  part  had 
been  out  of  the  deed  this  property  would  have  been  affected  by  the 
instrument,  for  oinni  conaideratd  scripturd  I  am  unable  to  conclude 
that  this  lady,  having  been  persuaded  by  her  husband  to  mortgage 
this  property,  was  not  able  to  do  it. 

The  order  was  discharged,  and  an  account  directed  of 
what  was  due  upon  the  mortgage. 


FLEMING  V.  BUCHANAN  (1).  isos. 

DOWNS  V.  BUCHANAN.  ^^f 

(3  D.  M.  &  G.  976-981 ;  S.  6.  22  L.  J.  Ch.  886.)  Knight 

Freehold  estates  over  which  a  testator  has  a  general  power  of  appoint-  xurnbb 

ment,  and  which  he  appoints  by  his  will,  are  assets  for  payment  of  his  L.JJ.  ' 

simple  contract  debts,  but  are  only  applicable  for  that  purpose  after  all  the  |  975  j 
testator's  own  property  has  been  previously  so  applied. 

These  causes  came  on  by  order  to  be  heard,  upon  further 
directions,  by  their  Lordships  originally. 

(1)  //*  re  Parkin  [1892]  3  Ch.  510,  Ch.  895,  87  L.  T.  536;  affirmed  by 
62  L.  J.  Ch.  55,  67  L.  T.  77  ;  In  re  House  of  Lords  [1903]  A.  C.  411,  72 
Lawfey  [1902]  2  Ch.  673,  799.  71 L.  J.      L.  J.  Ch.  781,  89  L.  T.  309. 
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Flsmiko  John  Fleming,  the  testator  in  the  causes,  being  seised  and 
Buc^AN.  possessed  of  freehold  and  personal  estates,  and  having  a  general 
power  of  appointment  over  other  freehold  estates,  by  his  will,  daied 
the  25th  of  November,  1842,  devised  his  freehold  estates  and 
appointed  those  subject  to  the  power.  He  also  bequeathed  divers 
specific  and  pecuniary  legacies. 

Under  a  reference,  directed  by  the  decree,  at  the  original  hearing 
dated  the  25th  of  November,  1847,  the  Master,  by  his  report  of  the 
2nd  of  August,  1852,  found  that  the  testator's  personal  estate  was 
insufficient  for  the  payment  of  his  debts,  and  the  question  now  was, 
[  •977  ]  whether,  ♦under  the  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  and  3  &  4 
[  *978  ]  'Will.  IV.  c.  104,  the  appointed  freehold  estate  was  subject  *to 
the  payment  of  the  testator's  debts,  including  those  by  simple  con- 
tract and  in  what  order  as  between  the  appointees  and  the  specific 
devisees  and  legatees. 

Mr.  Willcock  and  Mr.  Shebbeare  for  the  plaintiff,  who  was  the 
residuary  legatee  and  devisee ;  and  Mr,  Bacon  and  Mr^  Boyle 
for  parties  entitled  under  specific  devises  : 

The  appointed  real  estate  is  liable  to  the  payment  of  the  simple 
contract  debts,  and  is  so  liable  pari  passu  with  the  devised  real 
estate.  By  Sir  John  Romilly's  Act,  8  &  4  Will.  IV.  c.  104,  real 
estate  is  placed  upon  the  same  footing  as  personal  estate  with 
respect  to  its  being  subject  to  the  payment  of  a  testator's  debts. 
But  in  the  case  of  personal  estate  it  has  long  been  settled  that, 
by  exercising  a  general  power  of  appointment  by  will,  a  testator 
subjects  the  appointed  property  to  the  payment  of  all  his  debts. 
With  regard  to  the  order  of  application,  it  has  been  laid  down,  that 
a  general  power  makes  the  subject  of  it  the  donee's  absolute  estate. 
It  must  contribute  therefore  rateably  with  other  property  specifically 
devised  and  bequeathed:  Lord  Townshend  v.  Windham (\\Bainton 
V.  Ward(2\  Holmes  v.  Cogkill  (3),  Jenney  v.  Andrews {4). 

Mr.  RusseU  and  Mr.  Karslake  for  the  appointee : 

The  appointed  real  estate  is  not  within  the  Act,  for  it  never  was 
the  estate  of  the  testator.  He  had  a  mere  power  of  designating  who 
should  be  the  owner  of  it.  At  all  events,  the  appointed  estate  is 
not  liable  until  the  whole  of  the  actual  property  of  the  testator  is 
exhausted. 

(1)  2  Ves.  Sen.  1.  (3)  6  E.  R.  16G  {7  Vea  499). 

(2)  2  Atk.  172.  (4)  23  E.  E.  216  (6  Madd.  264). 
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They  referred  to  WestJdUng  v.  Westfalinj  (i)  and  Troiujhton  v.      Fuiuino 
Troiighion  (2) .  Buohakak. 

Mr.  Boyle,  in  reply.  [  97»  ] 

The  Lord  Justice  Turner  : 

The  first  question  is  whether  the  appointed  estates  are  at  law 
liable  to  the  payment  of  any  of  the  debts  ?  The  statute  of  8  &  4 
W.  &  il.  c.  14,  which  was  re-enacted  by  the  11  Geo.  IV. 
&  1  Will.  IV.  c.  47,  provides  thus  (his  Lordship  read  it).  The 
language  of  these  statutes  clearly  includes  estates  subject  to  a 
general  power  of  appointment  in  the  testator,  and  under  their 
provisions  appointed  estates  are  liable  to  the  payment  of  specialty 
debts. 

The  next  question  is  in  what  order  these  estates  ought  to  be 
applied  in  payment  of  the  debts  ?  The  debts  it  would  seem  ought 
to  be  paid  out  of  the  property  of  the  testator.  His  personal  estate 
is  primarily  liable  for  the  payment  of  them,  but  personal  estate  ovei* 
which  he  has  merely  a  power  is  not  his  personal  estate.  Property, 
whether  personal  or  real,  over  which  a  testator  has  a  general  power 
is  liable  for  his  debts — as  to  the  personal  estate  for  all  his  debts, 
and  as  to  the  real  estate  at  all  events  for  his  specially  debts,  but 
such  property  is  not  the  personal  or  real  estate  of  the  testator. 
The  mode  in  which  the  Court  dealt  with  a  case  of  this  descrip- 
tion in  Bainton  v.  Ward  (3),  as  appears  from  the  declaration  in  the 
decree  in  that  case,  which  is  set  out  in  the  note  to  Holmea  v. 
C(tyhiU{i),  seems  to  me  to  show  that  personal  estate,  or  real 
estate  appointed  by  a  testator,  is  to  be  applied  only  in  aid  of 
the  assets  which  are  ^really  the  property  of  the  testator.  I  think  [  *980  ] 
therefore  that  the  personal  estate,  and  the  real  estate,  including 
property  specifically  devised  or  bequeathed,  must  be  applied  before 
the  appointed  estate.  The  further  and  remaining  question  is, 
Whether  under  the  provisions  of  Sir  John  Romilly's  Act  the 
appointed  estate  can  be  made  liable  to  simple  contract  debts  ?  I 
have  felt  much  doubt  upon  that  point ;  but,  looking  attentively  at  the 
words  of  the  Act,  I  think  that  appointed  real  estate  must  be  considered 

(1)  3  Atk.  460.  a    general    equity  to   have  what    is 

(2)  3  Atk.  6d6.  appointed  to  a  voluuteer  considered 

(3)  2  Atk.  172 ;  and  see  also  2  Yes.  as  assets  if  wanted  for  payment  of 
Hen.  2,  and  Daubeny  v.  Ct)ckburn^  15  debts." 

IJ.  R.  1  (I  Mer.  639),  where  Sir  W.  (4)  6  R.  R.  160  (7  Ves.  502). 

GiLUrr  said  that  creditors  had  ''only 
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Flucixo  liable  to  its  operation.  A  liberal  construction  has  been  put  upon  it, 
BncHASAv.  c^d  I  ^^  ^o^  disposed  to  give  it  a  narrow  interpretation.  The 
words  are,  ''  when  any  person  shall  die  seised  of  or  entitled  to  any 
estate  or  interest  in  land."  In  my  opinion  the  Court  ought  to  hold 
that  a  person  having  a  power  over  land  has  an  interest  in  land  within 
the  meaning  of  the  statute.  I  consider,  therefore,  that  the  appointed 
real  estate  is  subject  to  the  payment  of  the  simple  contract  debts. 

The  Lord  Justice  Knight  Bbuce: 

On  whatever  grounds  it  was  originally  so  held,  it  is  and  has  for  a 
long  time  been  the  settled  law  of  the  country,  that  if  a  man  having 
a  power,  and  a  power  only,  over  personal  estate  to  appoint  it  as 
he  will,  exercises  the  power  by  a  testamentary  appointment,  the 
property  becomes  subject  in  a  certain  order  and  manner  to  the  pay- 
ment of  his  debts,  whatever  may  be  the  intention  or  absence  of 
intention  upon  his  part.  Not  only  in  point  of  principle  and  reason, 
but  of  precedent  and  authority,  I  apprehend  that  the  same  rule  applies 
to  real  estate,  where  it  is  subject  to  a  general  power  exercised  by  will. 

The  next  question  is  as  to  the  order  of  application.  I  always 
[  *98i  ]  considered  it  clear,  and  the  authorities  cited  confirm  *me  in  the 
opinion,  that  resort  is  to  be  had  to  property  of  that  description  only 
in  favour  of  the  creditors,  to  prevent  their  being  unpaid ;  and  there- 
fore that  such  property  should  not  be  resorted  to  until  all  the 
testator's  estate  in  a  more  accurate  sense  of  the  word,  has  been 
exhausted  in  payment  of  debts.  That  I  take  to  be  the  rule,  and  the 
course  of  administration.  Specific  legatees  must  if  necessary  suffer, 
as.  well  as  every  other  claimant  of  an  interest  in  property  which  is 
strictly  the  testator's. 

The  next  question  is.  How  far  the  appointed  estate  is  liable  to 
simple  contract  debts?  Without  looking  minutely  at  the  question 
upon  the  construction  of  Sir  John  Bomilly's  Act,  if  that  Act  had 
done  nothing  more  than  to  declare  that  devised  real  estates,  of 
which  a  man  is  seised  in  fee,  should  be  liable  to  simple  contract 
debts,  I  think  that  it  would  have  become  at  once  the  duty  of  the 
Court,  acting  upon  the  analogy  and  principle  of  the  law  as  to 
personal  estate,  to  declare  and  decide  that  appointed  real  estate  is 
liable  to  whatever  debts  an  estate  in  fee  simple  is  liable  to.  In 
either  way  of  viewing  the  case,  whether  dissenting  or  not  dissenting 
from  the  construction  put  upon  the  Act  by  my  learned  brother,  I 
think  that  this  appointed  property  is  liable  in  its  right  order  to  the 
payment  of  simple  contract  debts. 
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CARTWEIGHT   v.  CAKTWRIGHT  (I). 

(3  D.  M.  &  G.  982—992  ;  S.  0.  22  L.  J.  Ch.  841 ;  17  Jur.  584 ;  1  W.  K.  24o.) 

By  an  antenuptial  settlement,  the  father  of  the  husband  conveyed  free- 
hold hereditaments  to  the  use  of  trustees  during  the  life  of  the  wife,  in 
trust  for  her  separate  use,  subject  to  a  proviso,  whereby  it  was  declared 
that,  if  a  separation  should  take  place  by  reason  of  any  disagreement 
between  the  husband  and  wife,  or  otherwise,  the  rents  and  profits  should, 
from  the  time  of  such  separation,  during  the  joint  lives  of  the  husband  and 
wife,  be  paid  to  the  husband :  Held,  that  the  proviso  was  in  the  nature  of 
a  condition,  and  not  of  a  limitation  ;  and  that  it  was  void,  as  being  contrary 
to  public  policy. 

This  was  an  appeal  from  the  decision  of  Vice-Cliancellor  Wood, 
dismissing  a  claim. 

By  an  antenuptial  settlement,  which  was  dated  the  10th  of  July, 
1839,  Thomas  Cartwright,  the  father  of  Henry  Cartwright  the 
intended  husband,  assured  certain  freehold  hereditaments  to  the 
use  of  himself,  his  heirs  and  assigns,  until  the  marriage,  and  imme- 
diately after  the  marriage  to  the  use  of  a  trustee,  his  executors, 
administrators,  and  assigns,  for  the  term  of  100  years,  upon  the 
trusts  thereinafter  mentioned,  with  remainder  to  the  use  of  Thomas 
Cartwright  and  his  assigns  for  his  life,  with  remainder  to  the  use  of 
George  Keen,  his  executors,  administrators,  and  assigns,  for  a  term 
of  600  years,  to  commence  from  the  death  of  Thomas  Cartwright, 
upon  the  trusts  thereinafter  declared,  and  subject  thereto  to  the 
use  of  Moses  Cartwright  and  Bobert  William  Hand,  during  the  life 
of  Ellen  Grimes  the  intended  wife ;  in  trust  (subject  to  the  provi- 
sion for  the  determination  of  such  trust  thereinafter  contained,  and 
to  the  payment  of  interest  upon  two  sums  therein  mentioned,)  to 
pay  the  rents  and  profits  to  Ellen  Grimes  the  intended  wife  for  her 
life,  for  her  separate  use,  without  power  of  anticipation.  And  it 
was  thereby  agreed  that  such  rents  and  profits  should  be  applied 
by  her  for  the  benefit  of  herself,  and  also  for  the  support,  main- 
tenance, and  education  of  the  children  (if  any)  of  the  marriage, 
with  remainder  to  the  use  of  Henry  Cartwright  and  his  assigns 
*for  his  life  without  impeachment  of  waste,  with  remainder  to  the 
use  of  trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  the  first  and  other  sons  and  of  the  first  and  other 
daughters  of  the  marriage  successively  in  tail  male,  with  remainder 
to  the  use  of  Thomas  Cartwright  in  fee. 

(1)  Marlborough     v.     Marlborough     [1904]  1  Oh.  470,  73  L.  J.  Ch.  321,  90 
[1901]  1  Ch.  165,  70  L.  J.  Ch.  244,  83     L.  T.  253. 
li.  T.  678,  0.  A. ;  In  re  Hope  Johnstone 


1863. 
May  25. 

Wood,  V.-C. 
On  Appeal. 

Kkiqht 
Bruce, 

TCTRNEB, 

L.JJ. 

[982] 


[  •SSS  ] 


406 


1858.    CH.    8  D.  M.  &  G.  983—984. 


[n.n. 


Cart- 

WRIGHT 

r. 
Cart- 
wright. 
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The  deed  contained  the  following  proviso  upon  which  the  question 
turned :  "  Provided  always,  and  it  is  hereby  further  declared  and 
agreed,  by  and  between  the  parties  to  these  presents,  that  in  case 
a  separation  shall  take  place,  by  reason  of  any  disagreement  or 
otherwise,  between  the  said  Henry  Gartwright  and  Ellen  Grimes, 
after  the  solemnization  of  their  said  intended  marriage,  then  and 
in  such  case  the  rents,  issues,  and  profits  of  the  said  hereditaments 
and  premises  so  limited  in  use  to  the  said  Moses  Cai-twright  and 
Bobert  W.  Hand  and  their  heirs,  during  the  natural  life  of  the  said 
Ellen  Grimes  in  remainder  expectant  upon  the  decease  of  the  said 
Thomas  Gartwright,  and  subject  to  the  aforesaid  two  several  terms 
of  years  as  aforesaid,  shall  from  the  time  of  such  separation  and 
thenceforth  during  the  joint  mutual  lives  of  the  said  Henry  Cart- 
wright  and  Ellen  Grimes,  (but  subject  and  without  prejudice  to  the 
said  two  terms  or  such  one  of  them  and  the  trusts  thereof  as  shall 
be  capable  of  being  exercised  in  the  events  which  may  happen)  be 
paid  to  or  shall  be  permitted  to  be  i*eceived  and  taken  by  the  said 
Henry  Gartwright  and  his  assigns,  to  and  for  his  and  their  own  use 
and  benefit,  instead  of  being  paid  to  the  said  Ellen  Grimes  for  her 
sole  and  separate  use  as  hereinbefore  directed,  but  without  prejudice 
to  the  right  of  the  said  Ellen  Grimes  to  receive  such  rents  and  profits 
for  the  remainder  of  her  natural  life,  in  case  she  shall  happen  to  sur- 
vive the  said  Henry  Gartwright,  subject  nevertheless  to  the  aforesaid 
terms  of  100  years  and  600  years,  and  the  trusts  thereof.  ^Provided 
also,  and  it  is  hereby  further  declared  and  agreed,  that  if  the  said 
Ellen  Grimes  shall  at  anytime  hereafter  incur  any  debt  or  debts  for 
clothes  or  paraphernalia,  or  shall  against  the  will  or  injunction  or 
without  the  permission  of  the  said  Henry  Gartwright,  incur  any 
other  debt  or  debts  on  any  account  whatsoever,  or  be  the  means  of 
entailing  any  loss  or  damage  upon  the  said  Henry  Gartwright ;  and 
the  said  Henry  Gartwright  shall  give  to  the  said  Moses  Gartwright 
and  Bobert  William  Hand,  their  heirs  or  assigns,  or  other  the 
trustee  or  trustees  for  the  time  being,  notice  in  writing,  and  shall 
also  advance  to  such  trustee  or  trustees  reasonable  proof  of  a 
demand,  or  of  a  loss  made  upon  or  incurred  by  him,  for  the  pay- 
ment of  any  such  debt  or  debts,  losses  or  damages,  so  incurred  or 
entailed  by  her  the  said  Ellen  Grimes  as  aforesaid,  then  and  in 
such  case  the  said  trustees  or  trustee  shall  stand  and  be  possessed  of 
and  interested  in  all  and  singular  the  benefits  intended  for  the  said 
Ellen  Grimes  by  this  settlement,  or  such  part  thereof  respectively 
as  may  be  rendered  available  for  the  purposes  of  the  indemnity 
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hereinafter  mentionedyin  trust,  as  an  indemnity  and  for  the  protection 
of  the  said  Henry  Cartwright,  his  heirs,  execators,  and  administra- 
tors, against  the  payment  of  saeh  particular  debt  or  debts,  losses  or 
damages,  out  of  his  own  individual  estate  and  effects,  and  all  costs 
and  charges  incurred  or  sustained  by  him  by  reason  or  in  conse« 
qaence  thereof,  and  that  until  satisfaction  of  every  such  debt  or 
debts,  losses  or  damages,  whereof  notice  and  proof  shall  have  been 
8o  given  by  the  said  Henry  Cartwright  and  such  costs  and  charges 
as  aforesaid,  the  said  trustees  or  trustee  for  the  time  being,  acting 
in  the  trusts  hereinbefore  declared,  shall  withhold  or  retain  out  of 
the  said  benefits  intended  for  the  said  Ellen  Grimes,  and  so  available 
as  aforesaid,  such  sum  or  sums  as  shall  be  requisite  to  satisfy  such 
debt  or  debts,  losses  or  damages,  costs,  and  ^charges.  And  in  case 
the  said  Henry  Cartwright,  his  heirs,  executors,  or  administrators, 
shall  pay  the  same,  then  shall  and  do  reimburse  the  said  Henry 
Cartwright,  his  heirs,  executors,  or  administrators,  the  amount  which 
he  or  they  shall  have  so  paid,  together  with  all  costs  and  charges 
which  he  or  they  may  have  incurred  in  relation  thereto." 

There  was  no  issue  of  the  marriage.  Up  to  the  year  1846  the 
plaintiff  and  his  wife  resided  together;  but  in  the  beginning  of 
1846  the  wife  went  to  reside  with  her  mother  at  Derby,  and  she 
and  the  plaintiff  had  from  that  period  up  to  the  present  time  lived 
in  a  state  of  separation.  In  June,  1850,  the  plaintiff  commenced 
proceedings  in  the  Ecclesiastical  Court  against  his  wife  for  restitu- 
tion of  conjugal  rights.  The  wife  replied  to  those  proceedings  by 
allegations  of  cruelty  and  adultery,  and  prayed  a  divorce  a  mensd 
ft  thoro;  but  subsequently  the  allegations  of  cruelty  were  by  the 
Ecclesiastical  Court  ordered  to  be  expunged.  On  the  26th  of  June, 
1851,  a  divorce  a  mennd  et  thoi'o  was  pronounced  by  the  Ecclesias- 
tical Court.  The  plaintiff  and  his  wife,  during  all  the  proceedings 
in  the  Ecclesiastical  Court,  lived,  and  they  still  continued  to  live, 
separate  and  apart  from  each  other. 

Thomas  Cartwright,  the  father  of  the  plaintiff,  died  on  the  26th  of 
April,  1861.  On  his  decease  the  plaintiff  applied  to  the  trustees  to 
pay  to  him  the  rents,  issues,  and  profits,  of  the  settled  hereditaments, 
and  on  their  refusal  he  filed  the  present  claim. 

On  the  7th  of  March,  1858,  the  claim  came  on  to  be  heard,  and 
was  dismissed  with  costs,  on  the  ground  that,  independently  of  the 
question  whether  the  provision  in  the  event  of  a  separation  was 
valid  or  not,  the  separation  *was  of  such  a  kind,  and  had  taken 
place  under  such  circumstances,  that  the  husband  could  not  avail 
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himself  of  it  for  the  purpose  of  claiming  the  benefit  of  the  provision. 
From  this  dismissal  the  plaintiff  appealed. 

Their  Lordships  desired  that  in  the  first  instance  the  argument 
might  be  addressed  exclusively  to  the  question  of  the  legality  of  the 
proviso. 


Mr.  Russell  and  Mr.  T,  H.  Terrell  for  the  appellant : 

The  views  of  courts  of  equity  as  to  the  validity  of  arrangements 
contemplating  a  separation  between  husband  and  wife  have  of  late 
years  been  considerably  modified :  Wilson  y.  Wilson  {}).  *  *  The 
limitation  in  this  case,  so  far  from  holding  out  an  inducement  to 
[  •987  ]  ♦separation,  does  the  contrary.  ♦  *  The  provision  is  not  a  con- 
dition, but  a  limitation  to  the  separate  use  of  the  wife  until  her 
death,  or  until  the  death  of  her  husband,  or  until  their  separation. 
On  any  one  of  these  events  happening  the  special  limitation  to  the 
separate  use  terminates,  and  the  husband  takes  the  income  as  he 
ought  to  do,  being  by  law  bound  to  support  the  children. 

\}Vestmeath  v.  Salisbury  (2),  Bateman  v.  Ro8s(s),  Cocksedge  v. 
Cocksedge{4,),  Vandergucht  v.  de  Blaquiere  (h)  y  Jacobs  v.  Amyatt{e), 
Wilson  V.  Mushett  (7),  Egerton  v.  Lord  Brownlow  (8),  and  other  cases 
were  cited.] 


[988] 


Mr.  Daniell  and  Mr.  AmpJdett  for  Mrs.  Cartwright : 
*     *     The  law  will  not  permit  in  any  case  the  separation  of 

husband  and  wife  to  be  made  the  subject  of  an  antenuptial  contract. 

There  is  no  ground  for  the  argument  that  this  is  a  limitation.    It  is 

a  condition. 

(They  referred  to  Durantv.  Titley  (9),  Rodney  v.  Chambers  (1^),  St. 

John  V.  St.  John  (H).) 

M7\  C.  M.  Roupell  and  Mr.  Bowring  for  the  trustees. 
Mr.  Rmsell,  in  reply. 


(1)  73  R  E.  158  (1  H.  L.  C.  638). 

(2)  35  R.   R.   54  (5  Bligh.   N.   S. 
339). 

(3)  14  R.  R.  65  (1  Dow,  235). 

(4)  65  R.  R.  574  (14  Sim.  244;  5 
Hare,  397). 

(5)  48  R.  R.    286   (5    My.    &   Cr. 
229). 

(6)  35  R.  R.  158  (1  Madd.  376,  n.)- 


(7)  37  R.  R.  642  (3  B.  &  Ad.  743). 

(8)  See  89  R  R  169  (1  Sim.  N.  S. 
464),  since  reversed  by  the  Hoom 
of  Lords;  see  94  R.  R.  1  (4 
H.  L.  0.   1). 

(9)  21  R.  R  773  (7  Price,  677). 

(10)  2  East,  283. 

(11)  11  Ves.  526. 
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The  Lord  Justice  Knight  Bruce: 

The  first  question  is,  whether  the  limitation  in  favour  of  the 
husband  is  in  the  nature  of  a  remainder,  or  of  a  condition 
destructive  of  the  particular  estate.  It  appears  to  me  plainly  in 
the  nature  of  a  condition  destructive  of  the  particular  estate,  and 
not  a  limitation  to  await  its  natural  termination  ;  and  if,  therefore, 
the  limitation  by  way  of  condition  destructive  of  the  particular 
estate,  is  one  of  an  illegal  nature,  or  contravening  the  policy  of  the 
law  (the  same  idea  in  other  teims),  I  apprehend  that  it  is  void — 
that  it  is  as  if  it  had  never  been — and  that  the  invalidity  of  it  does 
not  affect  the  validity  of  the  other  provisions  in  the  same  instrument, 
to  which  there  is  no  such  objection. 

Now,  I  apprehend  the  theory  of  the  law  to  be,  that  a  *man  and 
his  wife  cannot  live  in  a  state  of  separation  from  each  other  (in  the 
only  sense,  or  in  either  of  the  only  senses,  in  which  that  term  can 
possibly  be  understood  here)  without  some  failure  on  the  part  of 
one  or  both  in  the  performance  of  duties  in  the  fulfilment  of  which 
society  has  an  interest.  Here  certain  rights  in  property  have  been 
conferred  by  an  antenuptial  settlement  on  the  intended  husband 
and  the  intended  wife,  in  the  event  of  the  marriage  taking  place,' 
subject  to  a  proviso  for  materially  varying  those  rights  in  a  manner 
favourable  to  the  husband,  if  a  separation,  by  reason  of  any  dis- 
agreement or  otherwise,  should  take  place.  Understanding  that 
term  as  I  have  already  stated,  I  am  of  opinion  that  such  a  pro- 
viso is  against  public  policy,  and  therefore  void.  This  renders  it 
unnecessary  to  go  into  the  particular  facts  of  the  case. 

Thb  Lord  Justice  Turner: 

There  are  two  questions  in  this  case :  First,  the  question  on  the 
construction  of  this  deed,  whether  this  is  a  limitation,  or  whether  it 
is  by  way  of  condition  determining  the  estate  ;  and,  secondly,  if  it 
be  a  condition,  what  is  the  effect  of  that  condition  ? 

By  the  deed,  the  estate  is  vested  in  the  trustees  during  the  life  of 
the  wife,  in  trust,  subject  to  the  provision  for  the  determination  of 
the  trusts  thereinafter  contained,  to  pay  the  rents  and  profits  to  the 
wife  for  and  during  her  life;  and  the  provision  thereinafter  con- 
tained is,  that  in  case  a  separation  shall  take  place,  by  reason  of 
any  disagreement  or  otherwise  between  the  husband  and  wife 
after  the  solemnization  of  the  marriage,  then  and  in  such  case  the 
rents,  issues,  and  profits  shall  be  paid  to  the  husband  during  the 
remainder  of  the  joint  natural  lives  of  the  husband  and  the  wife. 
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Now,  if  this  be  construed  to  be  *a  limitation,  the  effect  of  that 
construction  of  the  deed  would  be,  to  leave  undisposed  of  by  the 
deed  the  interest  after  the  determination  of  the  estate  limited  to 
the  wife  until  the  separation — to  leave  undisposed  of  the  interest 
in  remainder  during  the  joint  lives.  Of  course,  that  is  a  constrac- 
tion  one  would  not  be  inclined  ordinarily  to  put  upon  a  marriage 
settlement,  purporting  to  dispose  of  all  the  interests  in  the  property 
comprised  in  that  deed.  The  language  of  the  deed  does  not  import 
that  any  such  construction  could  probably  be  contemplated  by  the 
parties,  for  the  limitation  is  distinct  to  the  trustees,  subject  to  the 
proviso  for  determining  the  estate,  and  there  is  a  distinct  proviso 
for  determining  it.  I  feel,  therefore,  no  doubt  that  this  is  a  life 
estate,  with  a  condition  for  determining  that  estate. 

Then  we  come  to  the  second  question,  What  is  the  effect  of  that 
condition?  It  was  very  fairly  admitted  in  argument  that  the 
condition  would  be  bad  if  contained  in  a  deed  entered  into  between 
the  husband  and  wife  after  the  marriage ;  but  it  was  said  that  it 
was,  nevertheless,  good  in  a  deed  entered  into  between  the  husband 
and  wife  and  the  father  of  the  husband  antecedent  to  and  upon  the 
occasion  of  the  marriage,  in  contemplation  of  the  marriage  between 
the  parties.  In  order  to  see  whether  that  is  so,  it  is  necessary  to 
consider  why  it  is  that  the  condition  would  be  bad  if  entered  into 
between  the  husband  and  wife  after  the  marriage.  If  it  is  clear 
that  the  reason  why  the  condition  would  be  bad  if  entered  into 
between  the  husband  and  wife  after  the  marriage  is,  the  pohcy  of 
the  law,  founded  upon  the  relation  which  exists  between  the 
husband  and  wife,  and  the  importance  to  society  of  maintaining 
that  relation  between  them — if  that  be  the  principle  upon  which 
the  condition  would  be  invalid  if  entered  into  in  a  deed  after 
marriage,  what  distinction  can  there  *be  where  the  provision  is 
contained  in  a  deed  entered  into  with  reference  to  marriage  and 
when  the  marriage  state  is  the  condition  of  the  parties  contemplated 
by  them  at  the  time  of  the  execution  of  the  deed  ?  Now,  that  a 
condition  of  this  description  is  against  the  poUcy  of  the  law  is 
tolerably  clear.  In  the  case  of  Brawn  v.  Peck  (1),  there  was  a  gift 
to  a  woman  of  an  annuity  of  a  certain  amount,  if  she  lived  with  her 
husband ;  but  if  she  lived  separate  from  him  and  with  her  mother, 
she  was  to  have  a  larger  annuity.  It  was  held  that  the  condition 
was  bad,  as  being  contra  bonos  moies;  and  the  woman  was  held 
entitled  to  the  larger  annuity.    And  in  the  case  of  Westmeatk  v. 

(1)  1  Eden,  140» 
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Westmectth  (1),  I  find  Lord  Eldon  expressing  himself  in  these  words ; 
"I  apprehend  that  any  instrument  which  provides  for  a  present 
separation,  and  which  prospectively  looks  to  the  parties  living 
together  again,  and  then  to  a  future  separation,  that  such  a  deed, 
so  far  as  it  provides  for  that  future  separation,  will  never  be  carried 
into  effect."  These  cases,  I  think,  show^  that  it  is  the  policy  of  the 
law  which  renders  these  conditions  bad.  The  appellant,  however, 
relied  upon  another  case  in  the  House  of  Lords,  Bateman  v.  Ross  (2) ; 
but  that  was  a  case  in  which  there  had  been  a  separation  between 
the  parties  at  the  time  when  the  arrangement  was  made ;  and  in  a 
suit  between  them  there  was  a  reference  to  arbitration,  and  the 
award  was,  that  a  certain  annuity  should  be  paid  to  the  wife, 
provided  they  should  so  long  continue  separate  and  apart  from 
each  other;  that  is  to  say,  that  the  annuity  to  the  wife  should 
continue  as  long  as  the  separation  continued,  there  being  a  separa- 
tion at  the  time  the  deed  was  entered  into.  That  case,  therefore, 
does  not  in  the  least  degree  militate  against  what  is  to  be  found  in 
Westmeaihv.*Westmeath  and  the  other  cases  which  Lord  Eldon 
dealt  with  when  he  held  that  provisions  which  have  reference  to 
future  separations  are  against  the  policy  of  the  law. 

An  argument  was,  however,  attempted  to  be  founded  on  this 
distinction :  it  was  said  this  was  not  a  settlement  by  the  husband 
on  the  wife,  but  by  the  father  of  the  husband.  I  take  it  that,  in 
general,  no  person  can  derive  any  interest  under  the  fraudulent  act 
of  another,  and  that  this  rule  equally  applies  to  an  act  in  fraud  of 
the  law  as  to  an  act  in  fraud  of  another  party.  It  does  not  seem  to 
me,  therefore,  that  any  valid  distinction  can  be  founded  on  the 
circumstance  of  this  being  a  settlement  made  by  the  father. 

Upon  all  these  grounds,  I  am  clearly  of  opinion  that  this  condition 
is  altogether  void.    The  appeal  must  be  dismissed  with  costs. 
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CROLY  V.  WELU(.i). 

(3  D.  M.  &  G.  993—996;  S.  C.  22  L.  J.  Ch.  916.) 

A  testatrix  bequeathed  all  her  property  to  trustees  upon  trust  to  secure 
thereout  a  life  annuity  to  her  niece,  to  be  paid  to  her  half  yearly,  for  her 
own  use,  independently  of  all  control,  and  directed  that  after  the  niece's 
death  the  principal  should  revert  to  her  father  and  his  children,  but  that. 


(1)  Jac.  126 ;  see  on  appeal  35  B.  B. 
54  (5  BUgh,  N.  S.  339). 

(2)  14  B.  B.  55  (I  Dow,  235). 

(3)  In  re  ToGtaPi   Eitaie  (1876)   2 


Ch.  D.  628;  Carmichael  v.  Oee  (1880) 
5  App.  Gas.  588,  49  L.  J.  Ch.  829,  43 
L.  T.  227. 
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Cbolt  during  her  life,  **  the  placements,*'  so  far  as  regarded  the  niece^s  income, 

V.  should  be  well  secured,  and  the  funds  not  moved  without  ihe  niece's  con- 

Wbld.  eent  as  well  as  that  of  her  trustees ;  and  she  directed  that  the  surplus  of  the 

income,  after  pa^^ment  of  the  annuity,  should  go  to  the  niece's  father  for 
his  use  and  that  of  his  other  children,  but  the  whole  was  to  be  at  the  dis- 
posal of  the  niece,  under  the  advice  of  the  trustees,  to  insure  the  payment 
of  certain  pecuniary  legacies.  The  assets  were  insufficient  to  pay  the  annuity 
and  all  the  legacies  in  full :  Held,  that  the  annuity  was  payable  out  of  the 
capital. 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Stuabt, 
upon  an  administration   claim  filed  by  an  annuitant  under    the 
will  of  Mrs.  Elizabeth  Groly,  dated  the  12th  of  January,  1850 ; 
and  the  question  was,  whether  the  annuity  ought  to  abate,  there 
being  a  deficiency  of  assets  to  pay  all  the  legacies.    The  will  was 
thus  expressed:  "I,  Elizabeth  Groly,  in   this   my  last  will    and 
testament  bequeath  all  the  property  I  die  possessed  of  in  my  own 
right  and  that  of  my  late  sister  in  bonds,  securities,  or  other  values 
in   trust  to  my   brother,  the  Rev.  Dr.  Croly,  to  Gordon  Weld  of 
Twickenham,  and  to  Gustavus  Fauche  of  Paris,  and  those  three  per- 
sons are  to  secure  out  of  those  sums  a  life  annuity  of  five  thousand 
francs  a  year  to  my  niece,  Jemima  Susan  Croly,  to  be  paid  to  her 
half  yearly,  to  her  own  use,  independently  of  all  control,  and  that 
after  Jemima's  death,  the  principal  reverts  to  her  father  and    his 
children ;  but  that  during  her  life  the  placements,  as  far  as  regards 
Jemima's  income,  be  well  secured,  and  the  funds  not  moved  with- 
out Jemima's  consent,  as  well  as  that  of  her  trustees.     The  overplus 
of  the  income  after  the  annuity  of  five  thousand  francs  is  to  go  to 
Dr.  Groly  for  his  use  and  that  of  his  other  children,  and  he  can 
help  Jemima ;  I  expect  he  will  this  present  year.    The  whole  is  to 
[  *994  ]      be  at  the  disposal  of  Jemima,  under  the  ^advice  of  the  trustees,  to 
insure  the  payment  of  as  follows :  to  my  kind  friend  the  Vioomte 
D'Estampes  a  souvenir  of  one  thousand  francs  for  a  little  tour  in 
Switzerland  next  summer,  to  brighten  some  of  those  hours  for  him 
of  which  his  kindness  to  me  has  gloomed  so  many.    Then  a  plain 
funeral,  50  francs  for  the  ground  for  ten  years  (quite  long  enough, 
as  I  cannot  be  buried  in  my  mother's  grave  till  five  years  pass)  ; 
then  there  are  some  20  or  30  francs  at  Mont  Martre ;  there  will  be 
5  or  600  francs,  doctor,  servants ;  and  some  presents  ;  and  I  count 
on  Mr.  Fauche  and  Mr.  Weld  for  all,  as  they  will  have  money  in 
their  hands." 

The  Vice-Chanobllor  decided  that  the  annuity  was  payable  only 
out  of  the  income  of  the  estate. 

Mr.  Follett  and  Mr,  Karslake  supported  the  appeal. 
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Mr.  Cairns  was  for  the  respondent.  Croly 

Weld, 
Mr.  Bilton  for  the  trustees. 

Mr.  Follett,  in  reply. 

The  following  cases  were  cited:  Foster  v.  Smith  (1),  Wrot({fhton  v. 
Colquhoun  (2),  Ex  parte  Wilkinson  (8),  Wright  y.  Callender  (4),  Heron 
V.  Stokes  (6),  Kerr  v.  Middlesex  Hospital  (e). 

The  Lord  Justicb  Turner: 

The  Court  has  had  the  advantage  of  having  this  case  more  fully 
argued  than  it  was  before  the  Vice-Chancellor,  and  we  have  availed 
ourselves  of  the  interval  since  *the  case  was  opened  yesterday  to  [  •»96] 
look  not  only  into  the  cases  cited,  but  others.  The  general  rule  is, 
that  if  there  be  a  clear  gift  of  a  life  interest  and  of  a  reversion,  and 
the  estate  proves  insufficient,  each  party,  the  tenant  for  life  and  the 
reversioner,  must  bear  the  loss  in  proportion  to  his  interest ;  but 
thair  if  there  is  a  gift  of  an  annuity  and  a  residuary  gift,  the  annuity 
takes  precedence,  and  the  whole  loss  falls  on  the  residuary  legatee. 
The  question  upon  this  will  is,  whether  this  is  a  gift  of  a  life  in- 
terest to  Miss  Croly,  and  afterwards  of  the  reversion,  or  whether  it 
is  a  gift  of  an  annuity  to  Miss  Croly  and  of  the  residue  to  Dr.  Croly 
and  the  other  children  ?  I  confess  that  I  entertained  some  doubt  at 
first,  but  on  consideration  I  am  satisfied  that  this  is  a  gift  of  an 
annuity  and  of  a  residue. 

The  testatrix  in  the  first  place  has  not  directed  any  particular 
fund  or  sum  to  be  set  apart  to  provide  for  the  annuity,  but  has 
directed  that  her  trustees  are  to  secure  out  of  the  funds  mentioned 
a  life  annuity  of  5,000  francs  for  Jemima,  a  trust  which  overrides 
the  whole  estate.  After  her  death  "the  principal  reverts  to  her 
father  and  his  children.*'  The  word  "reverts"  is  very  peculiar 
and  shows  that  the  fund  to  be  taken  for  the  annuity  was  to  be 
taken  out  of  something  into  which  it  is  to  go  back.  But  there 
is  nothing  into  which  it  can  go  back  except  the  residue.  I  think 
that  when  she  mentions  **  the  overplus,*'  she  was  referring  to  the 
fact  that  the  whole  property  subject  to  the  annuity  was  to  belong 
to  Dr.  Croly  and  the  other  children  ;  and  that  when  she  says  "  out 
of  the  fund,"  her  meaning  was  that  the  fund  was  to  be  taken  to 

(1)  65  B.  K.  472  (I  Ph.  629).         (4)  95  B.  R.  270  (2  D.  M.  &  G.  652). 

(2)  75  R.  R.  19  (1  De  G.  &  Sm.  36).     (5)  59  R.  R.  652  (2  Dr.  &  War.  89). 
(•3)  84  R.  R.  393  (3  De  G.  &  Sm.    (6)  95  R.  R,  231  (2  D.  M.  &  G.  576). 
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secure  the  annuity,  and  that  what  was  left  of  it  was  to  fall  into  the 
residue.  The  true  construction  appears  to  me  to  be  that  the  parties 
are  placed  by  the  will  in  the  situation  of  annuitant  and  residuary 
legatee,  and  not  in  that  of  tenant  for  life  and  reversioner. 

The  word  ''  placements  "  at  first  created  a  difficulty  in  my  mind, 
but  on  looking  at  the  whole  context,  I  am  satisfied  that  the  testatrix 
meant  nothing  by  it  except  to  give  the  annuitant  control  over  the 
fund  by  which  the  annuity  was  to  be  secured,  and  that  it  is  not 
inconsistent  with  the  intention  that  the  annuity  should  be  paid 
in  full.  Wright  v.  Cullender  (i)  is  a  strong  authority  on  the 
subject. 

The  Lord  Jcsticb  Knighi-  Bruce  : 

This  case  was  so  slightly  argued,  and  so  little  authority  was 
referred  to,  before  the  Vice-Chancellor,  that  I  hardly  consider 
myself  as  differing  from  him.  If  the  will  had  ended  with  the  gift 
of  the  annuity,  there  would  have  been  no  question  but  that,  however 
great  or  small  the  income  of  the  testatrix's  estate  might  be,  the 
annuity  must  have  been  paid  in  full  to  the  last  farthing  of  tlie 
property.  If  so,  the  question  may  be  put  thus :  Does  the  subsequent 
language  show  a  clear  intention  otherwise  ?  For  if  a  clear  intention 
be  shown  in  an  earlier  part  of  the  will,  that  can  only  be  displaced 
or  changed  by  an  intention  equally  clear  in  another  part.  My 
opinion  is,  that  if  there  is  anything  in  the  rest  of  the  will  derogating 
from  the  intention  to  be  collected  from  these  words,  it  does  no  more 
than  create  a  doubt,  and  the  doubt  is  not  sufficient  to  prevail 
against  the  clear  effect  that  would  have  been  given  to  the  words  of 
the  gift  standing  alone.  I  therefore  think  that  this  annuity  must 
be  paid  in  full. 


1854. 

July  15, 19, 
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Aoc.  21. 
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FLEMING  V.  SELF. 

J3  D.  M.  &  G,  D97— 1032 ;  S.  C.  24  L.  J.  Ch.  29 ;  1  Jur.  N.  S.  2a ; 
3  W.  E.  89.) 

The  owner  of  shares  in  a  benefit  Building  Society  gave  a  mortgage 
security  on  leaseholds  for  sums  advanced  to  him  by  the  Society  in  respect 
of  his  shares :  he  subsequently  gave  notice  of  his  desire  to  redeem  the 
mortgaged  premises,  and  a  difference  having  arisen  us  to  the  terms  of 
redemption,  he  filed  a  claim.  The  Lord  Ouancellou  made  a  decree  fur 
redemption,  directing  calculation  of  the  longest  possible  duration  of  the 
Society  at  the  date  of  the  notice,  having  regard  to  the  net  assets  of  the 
Society  and  to  the  monthly  subscriptions  and  redemption  money  still  con- 
tinuing payable  and  to  tha  number  of  100/.  shares  to  be  provided  for,  and 

(1)  95  R.  E.  270  (2  D.  M.  &  G.  652). 
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charging  the  plaintiff  as  a  present  debt  with  all  subscriptions  and  re^lemp-       Flbmiko 
tion  money  which  would  become  payable  by  him  assuming  the  Society  to  v. 

endure  for  the  whole  of  the  calculated  period,  and  crediting  him  with         dblf. 
the  amount  of  bonus  payable  at  the  date  of  the  notice  to  withdrawing 
members. 

The  provisions  as  to  arbitration  contained  in  the  27th  section  of  the  Act 
10  Geo.  rV.  c.  56,  which  were  incorporated  into  the  Act  6  &  7  Will.  IV. 
c  32,  did  not  apply  to  questions  such  as  those  raised  on  the  above  claim, 
the  determination  of  which  depended  partly  on  the  construction  of  the  rules 
of  the  Society  and  partly  on  the  meaning  of  the  mortgage  deed  and  the 
mode  of  giving  effect  to  it  (1). 

The  plaintiff  in  this  suit,  Thomas  Brandon  Fleming,  was   the 
owner  of  fifteen  shares  in  the  Gamberwell  Building  and  Investment 
Society,  which  commenced  business  on  the  Bth  November,  1848; 
he  had  ^mortgaged  to  the  Society  certain  leasehold  property  as       [  *99S  ] 
a   security  for  the  repayment  of  sums  advanced  to  him  *by  the       [  ^999  ] 
Society  in  respect  of  his  shares ;  the  mortgages  were  dated  the 
3rd  August,  1847,  and  the  10th  December,  *1847,  respectively;      [•loooj 
he  subsequently  claimed  to  be  entitled  to  redeem  the  premises  so 
mortgaged  upon  *the  terms  of  repaying  the  amounts  advanced  to      [  *]00l  ] 
him  by  the  Society,  less  the  amount  of  subscriptions  which  he  *had      [  ♦1002  ] 
paid,  and  the  proportion  of  profits  in  the  Society  to  which  he  was 
entitled.     The  trustees  of  the  Society,  *however,  disputed  his  right      [  •1003  ] 
to  redeem  on  these  terms;  and   in  January,  1849,  the  suit  of 
Seagrave  v.  Pope  was  *in8tituted  by  T.  B.  Fleming,  jointly  with      [♦looi] 
W.   Seagrave  to   whom   he  had  sold  the  property,  to  decide  the 
question   *as  to  the   terms  on  which  the  redemption  should  be      [  •lOOS  ] 
allowed  to  take  place.    The  cause  came  on  to  be  heard  ^before  the      [  •looe  ] 
Yice-Chancellor  Knight  Bruce,  who,  on  the  8th  March,  1850,  made 
a  decree  in  favour  of  T.  B.  Fleming,  and  from  that  decree   the 
trustees  of  the  Society  appealed.    The  appeal  was  heard  before  the 
Lord  Chancellor,  Lord  Truro,  in  December,  1851,  and  in  February, 
1852,  his  Lordship  delivered  judgment ;   and,  holding  that  T.  B. 
Fleming  was  not  entitled  to   redeem   except   upon  the  terms  of 
paying  all  sums  which  according  to  the  rules  of  the  Society  were 
then  due  or  might   thereafter  become  due  during  the  probable 
duration  of  the  Society,  his  Lordship  dismissed  the  bill.     A  full 

(1)  Followed  in   Mulktrii  v.    Lord  290,  51  L.  T.  6,  from  which  it  appeal's 

(1879)  4  App.  Caa.  182,  48  L.  J.  Ch.  that  the  correspoadiug  pro  vicious  in 

745,  40  L.  T.  594 ;  but  now  see  Hack  the  Building  Societies  Act,  1874,  have 

T.   London  Pnn*hhnU  Building  Society  brought  dLsputes  of  this  kind  within 

(1883)  23  Oh.  I).  103,  52  L.  J.  Oh.  the  arbitration  clause  now  applicable 

541,  48  L.  T.  247  ;  approved  in  Muni*  to  Building  Societies  under  that  Act.  — 

cijMl  Building  Society  v.  KetU  (1884)  O.  A.  S. 
9  App.  Caa.  260,  270,  53  L.  J.  Q.  B. 
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Fi.«iiiiio     report  of  the  proceedings  in  the  suit  of  Seagram  v.  Pope  will  be 
gj^J;,        found  in  [91  R.  R.  292  (1  D.  M.  &  G.  pp.  783—818),  where  the 
material  rules  of  the  Society  are  set  out] . 

In  November,  1852,  the  directors  of  the  Society,  by  their  annual 
report,  declared  12Z.  10«.  per  share  to  be  the  amount  which  they 
awarded  to  members  who  might  thereafter  withdraw  from  the 
Society ;  and  on  the  7th  March,  1868,  T.  B.  Fleming  gave  notice 
to  the  directors  that  he  was  desirous  of  redeeming,  and  required 
them  to  award  him  the  same  proportion  of  profits  per  share  as  was 
allowed  on  the  withdrawal  of  unpurchased  shares. 

[  1007  ]  On  the  19th  December,  1858,  T.  B.  Fleming  filed  his  claim 

against  G.  Self  and  others  (who  had  been  appointed  trustees  of  the 
Society  in  the  place  of  R.  Pope  and  others,  the  former  trustees), 
stating,  among  other  things,  the  plaintiff's  two  mortgages;  and 
stating  a  resolution  passed  by  the  directors  at  a  meeting  held  on 
the  16th  November,  1848,  by  which  it  was  resolved  that    the 
duration  of  the  Society  could  not  be  expected  to  terminate  at  an 
earlier  period  than  eleven  years  from  its  commencement,  and  that 
that  term  of  eleven  years  should  be  adopted  as  the  basis  upon 
which  the  directors  would  make  all  their  future  calculations  for  the 
purpose  of  ascertaining  the  liability  of  any  of  their  fellow  members 
who  might  be  desirous  of  redeeming  their  property  and  satisfying 
the  claims  of  the  Society  as  specified  in  their  mortgage  deed ;  and 
stating  a  resolution  of  the  directors,  come  to  on  the  2nd  May,  1853, 
raising  the  amount  of  bonus  payable  to  a  withdrawing  member  to 
25{.   per  share,   and  a  subsequent    resolution    come   to  on  the 
5th   September,  1858,  further  raising  it  to  82Z.  per  share.    The 
plaintiff  claimed  to  be  entitled  to  redeem,  and  to  have  allowed  to 
him  the  same  amount  of  bonus  or  proportion  of  profits  upon  each 
of  his  shares,  as  according  to  the  rules  of  the  Society  and  the 
resolutions  of  the  directors,  was  allowed  to  withdrawing  members 
whose  shares  had  not  been  purchased  or  taken  up  as  provided  for 
by  the  rules;  and  after  deducting  the  subscriptions  and  other 
monies,  if  any,  which  might  be  payable  by  him  from  the  amount 
of  the  said  bonuses  or  amount  of  profits,  to  have  the  balance  paid 
to  him  ;  the  plaintiff  nevertheless  submitting  to  redeem  upon  such 
terms  as  the  Court  might  think  fit  to  direct. 

11008]  The  case  was  heard  before  the  Vice-Chancellor  Sit  W.  Page 

Wood  in  March,  1854,  and  on  the  21st  April,  1854,  his  Honour 
delivered  judgment ;  he  held  that  the  plaintiff  could  only  redeem 
on  paying  down  at  once  what  would  have  been  payable  by  him 
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under  the  rules  of  the  Society  calculating  by  an  actuary  what  Fleming 
would  be  its  probable  duration,  and  made  an  order  accordingly, 
directing  an  account  to  be  taken  of  all  subscriptions  redemption- 
monies  and  other  payments  due  and  owing  and  payable  and 
thereafter  to  become  due  and  owing  and  payable  by  the  plaintiff 
to  the  defendants  the  trustees  in  respect  of  his  shares  under  and 
by  virtue  of  the  indentures  of  the  8rd  August,  1847,  and  the 
10th  December,  1847,  respectively,  and  the  rules  and  regulations 
of  the  Society,  and  in  taking  the  said  account  the  probable  dura- 
tion of  the  Society  according  to  the  rules  and  regulations  to  be 
calculated ;  and  all  money  which  (having  regard  to  such  probable 
duration)  might  at  any  time  thereafter  become  due  from  the 
plaintiff  to  be  considered  as  due  at  the  time  of  taking  the  said 
account ;  and  referring  it  to  the  proper  taxing  Master  to  tax  the 
defendants  their  costs  in  the  suit ;  and  ordering  the  plaintiff  to 
pay  to  the  defendants  what  should  be  certified  to  be  due  to  them 
for  such  subscriptions  redemption -monies,  and  other  payments 
and  costs  within  six  months  after  the  chief  clerk  should  have  made 
his  certificate  at  such  time  and  place  as  should  be  thereby 
appointed;  and  thereupon  ordering  the  defendants  to  indorse  a 
receipt  or  acknowledgment  of  payment  on  the  mortgage  deeds 
pursuant  to  the  Act  of  Parliament  and  according  to  the  rules  and 
regulations  of  the  Society,  and  to  deliver  up  all  deeds  relating  to 
the  mortgaged  premises ;  but  in  default  of  the  plaintiff  paying  to 
the  defendants  what  should  be  reported  to  be  due  to  them  for  such 
subscriptions  redemption-monies,  and  other  payments  *and  costs,  [  ♦ioo9  ] 
ordering  the  plaintiff's  claim  to  be  absolutely  dismissed  as  against 
the  defendants  with  costs. 

The  plaintiff  then  gave  notice  of  motion  before  the  Court  of 
Appeal  that  the  order  of  the  Yige-Ghancellor  might  be  varied,  and 
that  it  might  be  declared  that  he,  the  plaintiff,  was  entitled  to  have 
allowed  him  the  same  amount  of  bonus  or  portion  of  profits  upon 
each  of  his  fifteen  shares  as  according  to  the  rules  of  the  Society 
and  the  resolutions  of  the  directors  was  allowed  to  withdrawing 
members  whose  shares  had  not  been  purchased  or  taken  up  as 
provided  for  by  the  rules,  and  that  the  total  amount  of  such  bonus 
or  proportion  of  profits  might  be  ascertained,  and  that  it  might  be 
declared  that  the  duration  of  the  Society  for  the  term  of  eleven 
years  from  the  commencement  thereof  ought  to  be  taken  and 
adopted  as  the  basis  upon  which  the  account  by  the  order  directed 
to  be  taken  should  proceed,  and  that,  after  deducting  the  subscription 
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Flbiiing  and  other  monies,  if  any,  which  might  be  payable  by  him  from 
Hrlp.  ^^^  amoant  of  the  said  bonuses  or  profits,  the  balance  thereof 
might  be  paid  to  the  plaintiff,  or  that  the  plaintiff  might  be  allowed 
to  redeem  the  mortgaged  property  in  the  claim  mentioned  upon 
such  other  terms  and  in  such  manner  as  their  Lordships  should 
think  fit  to  direct  (i). 

Mr.  Daniell  and  Mr.  Hardy ^  for  the  plaintiff,  were  proceeding 
to  open  the  appeal. 

Mr.  Roll  and  Mr.  T.  H.  Terrell^  for  the  defendants,  the 
[  *ioio  1  trustees  of  the  Society,  took  the  same  preliminary  ^objection  that 
had  been  raised  before  the  Yice-Chancellor,  namely,  that  the 
question  in  dispute  ought  to  have  been  submitted  to  arbitration, 
being  a  question  simply  of  construction  of  the  Society's  rules,  and 
that  consequently  the  Court  had  no  power  to  deal  with  the  matter. 
The  thirtieth  rule  of  the  Society  (2),  taken  in  connection  with  the 
twenty-seventh  and  twenty-eighth  sections  of  the  Act  10  Geo.  IV. 
c.  66,  as  extended  by  the  fourth  section  of  the  Act  6  &  7  Will.  lY. 
c.  82,  to  societies  established  under  that  statute,  showed  that  this 
Court  was  not  the  proper  tribunal.  They  referred  to  Critp  v. 
Bunbury  (s)  and  Ex  parte  Payne  (4) ;  and  they  distinguished  the 
present  case  from  Morrison  v.  Glover  {s)  and  from  CuAiU  v. 
Kingdom  (6). 

(1)  The  appeal  was  set  down  to  be  reference  sliall  be  made  to  arbitiatioii, 
heard  before  the  Lords  Justices  and  pursuant  to  10  Geo.  lY.  c.  56,  s.  27 ; 
was  in  the  first  instance  heard  before  and  at  the  first  meeting  of  this  Society, 
their  Lordships  on  the  6th  and  9th  after  the  enrolment  of  these  roles,  five 
June,  1854:  it  was  however  subse-  arbitrators  shall  be  elected,  none  of 
quently,  at  the  desire  of  their  Lord-  the  said  arbitrators  being  beneficialiy 
ships,  reheard  before  the  Lord  Chan-  interested,  directly  or  indirectly,  in 
oellor.  the  funds  of  this  Society ;  and  ^in  each 

(2)  XXX.  Beference  of  disputes  to  case  of  dispute  the  names  of  the  arbt- 
arbitration.  —  That  the  directors  for  trators  shall  be  written  on  pieces  of 
the  time  being,  or  the  major  part  paper  and  placed  in  a  box  or  glass, 
of  them,  shall  determine  all  disputes  and  the  throe  whose  names  aro  first 
which  may  arise  respecting  the  con-  drawn  by  the  complaining  party,  or 
struotion  of  these  rules,  or  any  of  the  some  one  appointed  by  him  or  her, 
clauses,  matters,  or  things  heroin  con-  shall  be  the  arbitraton  to  decide  the 
tained,  and  also  of  any  additions,  matter  in  dispute,  whose  dedsion,  or 
alterations,  or  amendments,  which  that  of  the  major  part  of  them,  shall 
shall  or  may  hereafter  arise  between  be  final. 

the  trustees,  officers,  or  other  mem-  (3)  34  B.  B.  747  (8  Btng.  394). 

ben  of  this  Society,  and  the  decision  (4)  79  B.  B.  892  (5  Dowl.  ft  L.  679). 

of  the  diroctors,  if  satisfactory,  shall  (5)  80  B.  B.  645  (4  Ex.  430). 

be  conclusive;  but  if  not  satisfactory,  (6)  74  B.  B.  738  (1  Ex.  494). 
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Mr.  Daniell  and  Mr.  Hardy,  for  the  plaintiff,  submitted  that      Flkmino 
the  point  in  dispute  clearly  involved  matter  not  within  the  scope  of        sblf. 
the  rules :  the  plaintiff  was  suing  as  mortgagor,  and  not  as  a 
member.     They  relied  on  Mwrison  v.  Glover  (1). 

The  Lord  Chancellor  expressed  his  opinion  to  be,  that  the 
Court  clearly  had  jurisdiction :  the  question  at  issue  was  partly  on 
a  collateral  matter,  and  did  not  arise  entirely  out  of  the  Society's 
mles.  Although,  therefore,  he  would  not  finally  decide  the  point 
on  the  present  occasion,  he  should  allow  the  argument  on  the 
merits  to  proceed. 

Mr.  Daniell  and  Mr.  Hardy  then  proceeded  with  their  argu- 
ment: 

The  plaintiff  did  not  seek  to  disturb  anything  done  in  Seagrave 
V.  Pope ;  by  becoming  a  mortgaging  member  he  had  not  ceased  to 
have  an  interest  in  the  profits  of  *tihe  Society,  and  he  claimed  in  [  ^lou  j 
respect  of  these  to  be  in  the  same  position  as  a  withdrawing 
member.  It  had  been  assumed  that  a  member  in  the  position  of 
the  plaintiff  received  his  1002.  share  at  a  discount,  but  this  assump- 
tion was  not  sound:  what  he  received  was  a  sum  of  money  on 
account  of  his  share,  which  then  went  to  the  Society,  but  this  did 
not  deprive  him  of  his  right  to  participate  in  future  profits.  It 
was  a  most  improbable  thing  that  so  hard  a  bargain  as  that 
imposed  on  the  plaintiff  by  the  principle  worked  out  in  the  decree 
of  the  Vice- Chancellor  should  ever  have  been  contemplated,  for 
according  to  it  the  plaintiff  might  have  to  make  payments  for  an 
indefinite  time  without  getting  any  good  for  them.  They  referred 
to  the  eighth,  ninth,  twelfth,  thirteenth,  fourteenth,  thirty-second, 
and  thirty-third  rules  [see  91 R.  R.  pp.  293—297] .  The  Vice-Chan- 
cellor  had  followed  what  was  done  in  Mosley  v.  Bakei'  (2),  affirmed 
on  appeal  by  Lord  Cottenham  (s),  but  that  case  did  not  apply  to 
the  present,  for  there  the  Society  had  not  continued  long  enough 
to  entitle  the  plaintiff  to  any  profits,  and  there  was  moreover  in 
the  mortgage  deed  an  express  provision  for  calculating  the  probable 
duration  of  the  Society. 

Mr.  Rolt  (with  whom  was  Mr.  T.  H.  Teirell),  for  the  defen- 
dants, submitted  that  it  was  impossible  to  adopt  the  plaintiff's  view 
of  his  own  position,  consistently  with  the  decisions  in  Seagrave  v. 

(1)  80  R.  B.  645  (4  Ex.  430).  (3)  77  B.  B.  41  (1  H.  &  Tw.  301). 

(2)  77  B.  R  27  (6  Hare,  87). 

27—2 
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Flbmino     Pope  and  Mosley  v.  Baker,    Looking  at  the  natural  course  of  pro- 

Belf.        ceeding  in  these  societies,  it  would  be  found  to  give  rise  to  three 

classes  of  members,  namely,  first,  investing  or  continuing  members, 

secondly,  mortgaging  members  who  sold  their  shares  but  continued 

liable  to  make  payments,  and  thirdly,  withdrawing  members  who 

r  ♦1012  ]  took  out  their  *shares  and  did  not  continue  liable.  *  ♦  The 
plaintiff  was  clearly  wrong  in  treating  the  sum  paid  to  him  as  any- 
thing else  than  a  payment  in  advance  of  what  he  would  otherwise 
have  been  entitled  to  at  the  end  of  the  Society.  Members  with- 
drawing were,  under  the  rules,  to  be  forgiven  all  after  payments, 
but  mortgaging  members  were  not.  The  decree  of  the  Yicb-Ghak- 
CBLLOR  was  right.  He  referred  also  to  the  sixteenth  rule  [see 
91  B.  R.  p.  296  (1  D.  M.  &  G.  788)]. 

Mr.  Hardy  replied. 
„     ^,        Thb  Lord  Chancellor: 

Ai»i'.  21 

—  The  question  in  this  case  is  as  to  the  terms  on  which  the  plaintiff 

is  entitled  to  redeem  certain  property  mortgaged  to  the  defendants. 
[  MOis]      The  defendants  are  trustees  *of  the  Gamberwell  Building  Society  ; 
the  plaintiff  is  a  member. 

Building  societies  exist  under  the  provisions  of  the  Act  6  &  7 
Will.  lY.  c.  82,  sections  1,  8,  4,  5 :  the  principle  is  this,  members 
subscribe  monthly  sums  which  are  accumulated  till  the  fund  is 
sufficient  to  give  a  stipulated  sum  to  each  member,  and  then  the 
whole  is  divided  amongst  them :  in  the  Society  now  in  question  the 
sum  to  be  raised  for  each  member  is  lOOZ.    If  this  were  all  it  would 
be  a  very  simple  transaction,  mere  accumulation,  and  the  only 
question   would   be  how   to  invest  the  sums  subscribed  to   the 
greatest  advantage.    But  this  is  not  all;  one  main  object  is  to 
enable  members  to  obtain  their  1002.  by  anticipation  on  their  allow- 
ing a  large  discount.    For  this  purpose,  when  a  sufficient  fund  is  in 
the  hands  of  the  treasurer,  the  members  who  desire  to  get  their 
shares  in  advance  bid,  by  a  sort  of  auction,  the  sum  which  they 
are  ready  to  allow  as  discount  and  the  highest  bidder  obtains  the 
advance.    Thus  if  at  the  end  of  a  year  a  sum  of  5001.  is  in  the 
hands  of  the  treasurer  arising  from  the  monthly  subscriptions,  and 
the  holder  of  ten  shares  is  willing  to  allow  a  discount  of  fifty  per 
cent.,  (no  one  offering  more,)  the  500/.  is  or  may  be  advanced  to 
him,  being  502.  in  satisfaction  of  each  of  his  ten  shares.    For  this 
accommodation  he  is  bound  to  pay  monthly,  till  a  fund  is  raised 
sufficient  to  give  100/.  per  share  to  all  the  other  members,  not  only 
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the  original  monthly  subscription  bat  also  a  further  monthly  sum  fleuixo 
called  redemption  money.  The  statute  provides  that  the  shares  ^^^^ 
shall  not  in  any  society  exceed  150L  each:  in  this  Society  the 
shares  are  fixed  by  the  rules,  as  I  have  already  stated,  at  100/. 
each.  The  amount  of  the  monthly  subscriptions  and  redemption 
money  is  fixed  by  the  rules  of  each  society;  here  the  monthly 
subscription  on  each  share  is  Ss.  6d.,  the  monthly  redemption 
money  3«.  6d. ;  so  that  *the  monthly  payment  by  each  member  [  •lou  ] 
who  has  not  received  his  share  in  advance  is  6s.  6d.y  by  those  who 
have  been  advanced  it  is  12«.  If  after  such  an  advance  as  I  have 
supposed  no  further  advance  were  made,  the  natural  course  of  the 
Society  would  be  that  the  members,  other  than  the  holder  of  the 
ten  shares,  would  continue  their  monthly  subscriptions,  and  the 
owner  of  the  ten  shares  would  continue  his  monthly  subscriptions 
and  redemption  money,  till  the  fund  thus  raised  should  be 
sufficient  to  pay  100/.  per  share  to  every  member  other  than  the 
holder  of  the  ten  satisfied  shares.  Thus  if  there  were  one  hundred 
shares,  and  at  the  end  of  the  first  year  there  was  500/.  in  hand,  the 
condition  of  each  shareholder  before  any  advance  made  would  be, 
that  he  would  be  bound  to  pay  8^.  6(/.  per  month,  say  5/.  per 
annum,  till  by  means  of  these  payments  and  the  500/.  in  hand  the 
requisite  amount,  that  is  10,000/.  being  100/.  for  each  100/.  share, 
should  have  been  raised  by  accumulation.  After  the  advance,  the 
condition  of  every  shareholder,  other  than  the  holder  of  the  ten 
advanced  shares,  is,  that  he  is  to  contribute  his  monthly  payments 
till  they  together  with  the  monthly  payments  and  redemption 
money  contributed  by  the  holder  of  the  advanced  shares  are  suffi- 
cient to  realize,  not  10,000/.  but  9,000/.,  that  is,  100/.  for  each  share 
other  than  the  ten  shares  of  the  advanced  member  whose  shares 
will  have  been  already  satisfied  by  the  500/.  He  loses  his  interest 
in  the  500/.  advanced  to  the  holder  of  the  ten  shares,  but  on  the 
other  hand  the  sum  to  be  raised  is  only  9,000/.  instead  of  10,000/., 
and  the  monthly  contribution  is  increased  by  the  amount  of  the 
redemption  money  paid  by  the  member  who  has  received  his  ten 
shares  in  advance.  Further  advances  are  made  from  time  to  time 
as  funds  are  accumulated,  and  as  members  are  inclined  to  give 
high  discoimt  in  order  to  obtain  payment  of  their  shares  by 
anticipation.  The  gain  to  the  Society  arises  mainly  from  the  high 
rate  *of  discount  which  members  in  want  of  money  are  ready  to  t*ioi5] 
give ;  in  truth,  the  whole  scheme  is  but  an  elaborate  contrivance 
for  enabling  persons  having  sums  for  which  they  have  no  immediate 
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Flbiiikg  want  to  lend  them  to  others  at  a  very  high  rate  of  interest  In 
Self.  order  to  secure  the  due  payment  of  the  monthly  sabscriptions 
and  redemption  money  by  the  members  who  have  received 
their  shares  in  advance,  they  are  obliged  to  give  satisfactory  real 
security  to  the  trustees  of  the  Society,  and  the  statute  protects 
such  mortgages  from  the  operation  of  the  laws  which  until  last 
Session  were  in  force  against  usury. 

Besides  this  advance  to  a  member  of  his  share  deducting  dis- 
count, the  rules  provide  also  for  the  case  of  a  member  desiring  to 
withdraw  from  the  Society  altogether.  By  the  sixteenth  rule  any 
member  may  withdraw  on  certain  terms  there  laid  down,  the  prin- 
ciple being  that  he  is  to  pay  a  small  sum  by  way  of  fine  or  penalty 
if  he  withdraws  at  an  early  date  after  the  formation  of  the 
Society,  but  if  he  withdraws  after  having  been  a  member,  and  so 
having  paid  his  subscriptions,  for  several  years,  then  on  with- 
drawing he  is  to  receive  back  the  full  amount  of  his  subscriptions, 
and  also,  if  the  directors  think  fit,  a  further  sum  to  be  from  time  to 
time  fixed  by  them  by  way  of  bonus  out  of  what  are  called  the 
profits  of  the  Society :  this  is  provided  for  by  the  sixteenth  mle, 
which  is  thus :  (His  Lordship  here  read  the  rule  as  [set  oat  in 
91  R.  R.  at  p.  296  (1  D.  M.  &  G.  788)]. 

It  is  obvious  that  this  is  an  arrangement  which  may,  if  the 
calculations  be  properly  made,  be  carried  into  effect  without  injury 
to  the  Society.  When  a  member  withdraws,  the  Society  thence- 
forth loses  the  benefit  of  his  monthly  subscriptions,  but  then  they 
are  relieved  from  the  obligation  of  making  up  the  1002.  to  which  he 
[  MOis  ]  would  eventually  become  entitled ;  if  the  member  on  *  withdrawing 
merely  took  back  the  amount  of  his  subscriptions,  the  Society 
would  obviously  benefit  to  the  extent  of  the  interest  made  by  means 
of  those  subscriptions  previously  to  the  withdrawal.  It  is  obvious 
that  out  of  the  interest  so  realized  an  allowance  may  be  made  to 
the  withdrawing  member,  still  leaving  to  the  Society  some  benefit 
from  his  past  contributions.  The  sums  subscribed  by  a  member 
who  withdraws  have  contributed  to  make  up  the  fund  out  of  which 
the  shares  of  those  members  who  have  been  advanced,  that  is,  have 
taken  a  smaller  sum  at  once  allowing  a  large  discount  in  lieu  of  the 
full  sum  of  lOOZ.  at  a  distant  day,  have  been  made  good :  they 
have  therefore  enabled  the  Society  to  obtain  a  larger  monthly  pay- 
ment, that  is,  128.  instead  of  8s.  6d.,  on  each  share,  and  to  reduce 
on  favourable  terms  the  number  of  shares  to  be  eventually  pro- 
vided for :  this  is  in  truth  substantially  an  investment  at  a  high 
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rate  of  interest,  and  the  benefits  thereby  accruing  may  not  inaptly  Flbmino 
be  designated,  together  with  the  interest  on  ordinary  investments,  gJJ^p^ 
by  the  name  of  profit.  What  is  the  precise  amount  of  benefit, 
which  from  these  different  causes  may  have  resulted  to  the  Society 
from  the  subscriptions  of  each  member,  must  be  a  problem  very 
difficult  to  solve,  not  perhaps  admitting  of  any  absolutely  accurate 
solution ;  but  it  may  be  possible  to  arrive  at  it  in  a  rough  way,  so 
at  least  as  to  enable  the  directors  to  fix  from  time  to  time  a  sum 
which  may,  without  detriment  to  the  interests  of  the  Society,  be 
paid  to  any  member  desirous  of  withdrawing  beyond  the  amount  of 
the  principal  sums  subscribed  by  him;  and  the  sixteenth  rule 
enables  the  directors  to  fix  on  such  a  sum,  it  being  not  I  think 
inaccurately  described  as  a  bonus  out  of  the  profits  of  the  Society. 
The  interests  of  members,  as  well  those  taking  their  shares  by 
anticipation  as  those  quitting  the  Society,  are  thus  tolerably  well 
provided  for. 

But  another  case  was  contemplated,  namely,  that  of  members  [  ioi7  ] 
who,  having  received  their  shares  by  anticipation,  might  be 
desirous  of  relieving  themselves  from  the  burden  of  continuing  the 
payment  of  their  monthly  subscriptions  and  redemption  money. 
From  the  very  nature  of  these  societies  it  is  impossible  to  know 
with  certainty  how  long  it  may  be  necessary  to  continue  the 
monthly  payments :  they  must  be  made  until  the  sum  necessary 
to  give  to  every  unadvanced  member  the  full  amount  of  his  share, 
that  is,  in  this  Society,  1001.,  has  been  accumulated:  the  time 
required  for  this  purpose  will  be  more  or  less,  according  to  the 
amount  of  benefit  which  the  Society  may  derive  from  the  discount 
given  on  advances  of  shares  and  from  the  interest  made  by 
investments,  in  other  words,  as  the  profits  realized  have  been 
large  or  small.  Reasoning  a  priori,  the  fair  course  would  seem  to 
be,  that  the  Society  should  ascertain  as  nearly  as  may  be  the 
period  of  time  during  which  the  monthly  payments  would  have  to 
be  continued,  and  then  should  allow  any  advanced  member  to 
relieve  himself  from  the  obligation  of  continuing  his  monthly  pay- 
ments on  paying  down  at  once  a  sum  equivalent  to  their  present 
value.  Thus,  if  the  monthly  payment  is  128.,  and  it  is  ascertained 
that  these  payments  must  probably  continue  to  be  made  for  ten 
years,  it  would  seem  to  be  a  reasonable  arrangement  that  the 
advanced  member,  who  is  liable  to  pay  12«.  per  month  for  ten 
years,  should  be  freed  from  his  liability  on  paying  down  at  once  a 
sum  which  an  actuary  should  say  is  equivalent  in  present  money 
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Flkmino     to  such  continued  prospective  payment.    This,  however,  is  not  the 

Self.        principle  on  which  the  power  of  redemption  is  given  in  this  Society : 

the  provision  on  this  subject  is  to  be  found  in  the  fourteenth  rule, 

it  is  as  follows, — (His  Lordship  here  read  the  rule  as  [set  out  in  91 

R.  R.  at  p.  295  (1  D.  M.  &  G.  787)]. 

[  1018  ]  It  is  impossible  to  read  this  rule  without  being  strongly  impressed 

with  the  belief  that  those  who  framed  it  had  not  duly  considered 
how  it  would  operate.  When  an  unadvanced  member  withdraws 
from  the  Society,  it  is  reasonable,  and  not  necessarily  inconsistent 
with  the  interest  of  its  remaining  members,  that  he  should  receive 
back,  not  only  the  principal  sums  which  he  has  contributed,  but 
also  by  way  of  bonus  a  portion  of  the  benefits  which  those  sums 
have  gained  for  the  Society.  Up  to  the  time  of  his  withdrawing 
he  has  received  nothing :  when  he  withdraws  he  loses  all  right  to 
the  share,  that  is  the  lOOZ.,  to  which,  if  he  had  not  withdrawn,  he 
would,  like  every  continuing  member,  have  been  eventually  entitled, 
and  is  content  to  take  in  lieu  of  it  the  amount  of  what  for  a  series 
of  years  he  has  been  paying,  together  with  a  portion  of  what  has 
been  as  it  were  accumulating  in  respect  of  those  payments  towards 
the  eventual  realization  of  his  100/.  share.  This  is  the  position  in 
which  a  withdrawing  member  stands  at  the  time  of  his  withdrawal, 
but  the  condition  of  an  advanced  member  redeeming,  which  is  in 
truth  withdrawing,  is  very  different ;  he  is  not  a  member  who  has 
up  to  the  time  of  his  redeeming  received  nothing ;  in  fact  he  has 
received  that  which  he  was  content  to  take,  supposing  redemption 
to  be  out  of  the  question,  as  an  equivalent  for  the  whole  of  bis 
share.  The  rule,  therefore,  which  gives  to  him  on  redeeming  his 
obligations  the  same  sum  under  the  name  of  profits  as  is  given  to 
the  non-advanced  member  on  withdrawing,  appears  to  be  hardly 
reasonable ;  still,  the  question  to  be  decided  is,  not  whether  the 
provision  is  fair  and  just,  but  what  is  the  meaning  of  the  rule:  if 
the  meaning  is  clear,  it  is  the  duty  of  the  Court  if  possible  to  give 
it  efifect. 

Having  thus  considered  the  principle  on  which  Building  Societies 

[  •1019  ]  in  general,  and  the  Camberwell  Society  in  *particular,  are  con- 
stituted, I  will  now  state  the  facts  which  give  rise  to  the  present 
claim.  The  plaintiff,  being  the  holder  of  fifteen  shares  in  the 
Society,  and  so  being  entitled  to  receive  at  its  termination  fifteen 
sums  of  100/.  each,  in  the  month  of  August,  1847,  received  five 
of  his  shares  or  an  equivalent  for  them  in  advance,  and  on  the  lOtb 
December  following,  he,  in  like  manner,  received  in  advance  the 
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equivalent  for  his  remaining  ten  shares.  The  sam  which  he  got  in  Fr.siiiNo 
August  in  respect  of  his  five  shares  was  272/.  lO^.,  and  that  which  g^p 
he  got  in  December  in  respect  of  his  ten  shares  was  5442.  In  order 
to  secure  the  payment  of  his  future  subscriptions  and  redemption 
money,  the  plaintiff,  on  occasion  of  each  advance,  executed  to  the 
trustees  of  the  Society  a  mortgage  of  certain  leasehold  property 
which  was  considered  by  the  surveyor  a  sufficient  security:  this 
was  done  in  pursuance  of  the  twelfth  rule  of  the  Society,  which  is 
as  follows, — (His  Lordship  here  read  the  twelfth  rule  as  [set  out  in 
91  R.  R.  at  p.  294  (1  D.  M.  &  G.  785)].  Both  mortgages  are  in  the 
same  form;  that  of  the  10th  December,  1847,  as  far  as  it  is 
material  to  state  it,  is  to  this  effect, — (His  Lordship  here  stated  the 
general  purport  of  the  deed)  (i). 

The  claim  of  the  plaintiff,  filed  on  the  19th  December,  1858,  [  1020  j 
states  these  two  mortgages,  and  then  states  a  *resolution  passed  by  ^  «xo2i  ] 
the  directors  at  one  of  their  meetings  duly  held  on  the  16th 
November,  1848.  (His  Lordship  here  read  the  resolution  set  out 
ante,  p.  416.)  The  Society  appears  by  its  rules  to  have  commenced  on 
the  6th  November,  1843,  so  that  the  eleven  years  referred  to  in  that 
resolution  would  end  on  the  6th  November,  1854.  The  claim  then 
proceeds  to  state  that  the  directors,  by  their  annual  report  issued 
in  November,  1852,  awarded  121.  10«.  per  share  to  each  member 
withdrawing ;  this  was  done  in  pursuance  of  the  sixteenth  rule,  to 
which  I  have  already  referred.  On  the  7th  March,  1858,  the 
plaintiff  gave  notice  to  the  directors  that  he  was  desirous  of 
redeeming,  paying,  and  satisfying  the  two  securities  which  he  had 
given  in  August  and  December,  1847  :  this  notice  was  given  under 
the  fourteenth  rule  of  the  Society,  which  is  as  follows, — (His  Lord- 
ship here  read  the  rule  [see  91  R.  R.  295]).  On  the  2nd  May,  1858, 
the  directors,  by  a  resolution,  raised  the  amount  of  bonus  payable 
to  a  withdrawing  member  to  25/.  per  share,  and  at  a  subsequent 
meetmg,  held  on  the  5th  September,  1858,  they  further  raised  it 
to  322.  per  share.  The  plaintiff  by  his  claim,  stating  these  facts, 
prays  to  be  at  liberty  to  redeem  on  the  terms  of  being  allowed  the 
same  amount  of  profits  as,  according  to  the  resolutions  of  the 
directors,  is  payable  to  members  withdrawing.  The  material  facts 
were  verified  by  aflSdavit ;  and  the  case  was  heard  by  Vice-Chan- 
cellor  Wood  early  in  the  present  year.  That  very  learned  and  able 
Judge  came  to  the  conclusion  that  the  plaintiff  was  wrong  in  setting 
up  any  claim  to  a  share  of  profits,  and  that  he  could  only  redeem  on 
(!)  See  91  R.  B.  at  p.  298  (1  D.  M.  &  G.  793). 
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flbmiko.     paying  down  at  once  what  would  become  payable  by  him  nnder 

Self.        *^®  Society's  rules,  calculating  by  an  actuary  what  would  be  its 

probable  duration.      (His  Lordship  here  stated  the  Yicb-Chan- 

[  •1022  ]  cbllor's  order  set  out,  ante,  pp.  416 — 417.)  From  *that  order  the 
plaintiff  appealed  to  me,  and  I  heard  the  appeal  argued  at  con- 
siderable length  shortly  before  the  Long  Vacation. 

Yice-Chancellor  Wood,  who  gave  to  the  consideration  of  this 
case  the  greatest  attention,  came  to  the  conclusion,  that  it  could 
not  have  been  intended  to  give  anything  on  account  of  profits  to  an 
advanced  member  redeeming  his  mortgage ;  and  he  points  out  what 
extraordinary,  and  even  absurd,  results  must,  or  may,  follow  from 
adopting  the  plaintiff's  construction  of  the  rules.  At  the  time  of 
the  argument  I  was  strongly  inclined  to  take  the  same  view  of  the 
case  as  had  been  taken  below;  but  I  have,  since  that  time,  had 
frequent  opportunities  of  considering  the  subject,  and  I  have,  after 
much  reflection,  come  to  the  conclusion  that,  whatever  doubt 
I  may  entertain  as  to  whether  the  framers  of  the  fourteenth 
rule  (1)  fully  understood  its  operation,  still  the  rule  itself  is  unam- 
biguous :  it  states  expressly,  that  the  member  redeeming  is  to  be 
entitled  to  deduct  from  the  sum  secured  by  the  mortgage  ihe 
same  proportion  of  profits  as  is  allowed  to  a  withdrawing  member. 
Taking  my  duty  to  be  merely  that  of  construing  this  rule,  it 
appears  to  me  that  the  rule  itself  admits  of  no  doubt ;  and  I  may 
add  further,  that  to  hold  an  advanced  member  in  this  Society  not 
entitled  to  this  deduction  might  work  injustice.  Who  can  say  how 
far  the  existence  of  this  rule  may  have  influenced  an  advanced 
member  in  the  amount  he  agreed  to  give  as  a  consideration  for 
the  advance  ?  It  is  plain  that  a  member  might,  without  imprudence, 
give  a  much  larger  discount  for  his  lOOZ.,  when  he  knew  he  had 
this  rule  to  fall  back  upon,  than  if  no  such  rule  existed.  For 
instance,  suppose  there  were  no  such  rule,  and  that  a  member  ai 
the  end  of    the  first  year  were  desirous  of  taking  his  share  in 

[  '1023  ]  advance  :  *the  tenth  rule  stipulates  that  at  least  forty  per  cent, 
must  be  given  for  the  advance  of  a  share  at  the  end  of  the  first 
year.  The  member  would,  therefore,  have  to  consider  whether  it 
would  be  prudent  for  him  to  offer  a  discount  of  at  least  forty  per 
cent. ;  if  he  did  so  he  would  receive  60Z.,  having  paid  during  the 
first  year  5/.,  so  that  in  truth  he  might  be  considered  as  getting  an 
advance  of  551. ;  for  that  he  would  have  to  pay  during  the  con- 
tinuance of  the  Society,  say  for  ten  years  longer,  a  monthly  sum  of 
(I)  See  91  R  R.  at  p.  295  (I  D.  M.  &  G.  787). 
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12^.,  that  is,  an  annual  sam  of  71. 4^.   He  might  not  think  it  prudent      Fleming 
to  make  such  an  offer,  if  the  provision  of  the  fourteenth  rule  did  not        sblf. 
exist ;  but  with  that  provision,  knowing  that  he  could  at  any  time 
put  himself  in  the  condition  of  an  unadvanced  withdrawing  member, 
he  might  well  offer  forty,  or  even  fifty,  sixty,  or  seventy  per  cent, 
for  the  advance  of  1002. 

The  case  may  be  considered,  first,  as  it  would  have  stood  if  it 
rested  on  the  mortgages  only,  secondly,  as  it  is  affected  by  the  rules. 
First,  then,  let  us  consider  the  object  and  effect  of  the  mortgages. 
(His  Lordship  here  again  referred  to  the  terms  of  the  mortgage 
deeds,  [see  91 R.  R.  p.  298].)  The  property  comprised  in  the  mortgage 
is  thus  pledged  to  the  Society  as  a  security  for  the  due  payment  by 
the  plaintiff  of  all  sums  of  money  which  under  the  rules  he,  as 
owner  of  ten  shares,  may  become  liable  to  pay,  and  upon  default 
the  mortgagees,  who  are  trustees  for  the  Society,  may  enter  on  the 
mortgaged  property,  and  receive  the  rents,  and,  if  the  rents  prove 
insufficient  to  satisfy  what  the  plaintiff  is  bound  to  pay,  may,  after 
a  certain  lapse  of  time  and  notice,  sell  and  retain  out  of  the  proceeds 
all  sums  which  would  at  any  time  afterwards  become  due  from  the 
plaintiff  by  virtue  of  the  rules,  treating  such  sums  as  all  then 
immediately  payable,  and  having  thus  satisfied  themselves  the  full 
amount  *of  their  demand,  they  are  to  hand  over  the  surplus  to  the  [*1024  ] 
plaintiff.  It  will  be  observed  that  the  sum  thus  secured  to  the 
Society  is  of  uncertain  amount,  a  monthly  payment  to  endure  for 
an  uncertain  period,  that  is,  till  thereby  and  by  means  of  other 
subscriptions  and  payments  a  certain  number  of  shares  of  1002. 
each  shall  have  been  accumulated.  Now,  generally  speaking,  a 
security  of  this  nature  is  not  redeemable.  Where  a  mortgage  is 
made  to  secure  an  annuity  for  the  life  of  another,  or  to  indemnify 
against  contingent  charges,  or  for  any  other  object  not  capable  of 
immediate  pecuniary  valuation,  redemption  is  impossible:  a  security 
can  only  be  redeemed  where  the  party  redeeming  is  able  to  do  the 
thing  intended  to  be  secured ;  and  where  the  thing  secured  is  the 
payment  of  an  annual  or  a  monthly  sum  during  an  uncertain 
period,  no  one  can  say  how  long  the  payments  may  continue,  and 
it  is  therefore  impossible  for  the  party  who  has  given  the  security 
to  redeem  it  by  an  immediate  payment  of  a  fixed  sum.  Here  the 
object  of  the  deed  was  to  secure  certain  monthly  payments  by  the 
plaintiff,  till  by  means  thereof  and  of  the  monthly  subscriptions  of 
the  other  members  a  certain  sum  should  be  raised  ;  if  the  plaintiff 
should  make  default  in  any  of  these  payments,  the  trustees  to  whom 
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Fleming  the  mortgage  is  made  are  empowered  to  receive  the  rents,  aud  so  to 
Sklf  satisfy  the  Society  what  the  plaintiff  oaght  to  have  paid ;  if  the  rents 
should  be  insufficient  for  the  purpose,  then,  but  not  otherwise,  the 
trustees  are  authorized  to  sell.  The  plaintiff,  however,  does  not 
suggest  that  the  rents  are  insufficient,  and  I  cannot  assume  that  to 
be  the  case,  and  taking  the  rents  to  be  sufficient,  the  plaintifif 
certainly  can  have  no  right  under  the  terms  of  the  deed  alone  to 
compel  the  trustees  to  sell,  and  take  a  present  payment  in  lieu  of 
the  continuing  security  which  they  would  have  by  receipt  of  the 

[  *1026  ]  rents  :  he  cannot  deprive  the  Society  *of  the  continuing  right  to 
receive  and  apply  the  rents  so  long  as  his  obligations  to  the  Society 
remain  in  force. 

The  question  then  arises,  secondly,  how  far  are  the  rights  of  the 
parties  varied  by  the  rules  of  the  Society.  That  the  plaintiff  is 
entitled  under  the  fourteenth  rule  to  redeem  seems  to  admit  of  no 
doubt.  The  object  of  the  rule  clearly  was  to  give  to  any  member 
who  had  taken  his  share  in  advance,  and  so  had  become  liable  to 
certain  payments  so  long  as  the  Society  should  endure,  the  right  to 
free  himself  from  those  liabilities  by  paying  at  once  a  gross  sum  of 
money.  The  question  is  on  what  terms  he  can  exercise  that  right, 
or,  in  other  words,  what  is  the  true  construction  of  this  rule,  for 
it  is  on  that  rule  alone  that  his  right  to  redeem  depends.  The 
plaintiff  contends  that,  in  taking  the  account  against  him,  he  is  to 
have  credit  for  the  same  proportion  of  the  profits  per  share  as  the 
holder  of  an  unadvanced  share  would  have  been  entitled  to  on 
withdrawing,  and  I  confess,  with  all  deference  to  the  opinion 
of  the  Vicb-Chancbllor  who  thought  differently,  I  think  that  the 
plaintiff  is  right.  That  by  the  taking  of  the  account  on  this  footing 
great  inconveniences,  and  even  absurdities,  may  follow,  cannot  be 
denied  ;  they  are  forcibly  pointed  out  and  insisted  on  by  the  Vicb- 
Chancbllor  in  his  judgment:  still  the  question  is  not  as  to  the 
policy  or  reasonableness  of  the  rule,  but  as  to  its  true  meaning. 
Now  as  a  mere  question  of  construction,  the  rule,  I  own,  does  not 
seem  to  me  to  admit  of  doubt,  the  language  is  quite  distinct;  the 
directors  are  to  award  the  redeeming  member  the  same  proportion 
of  profits  per  share  as  is  allowed  on  the  withdrawal  of  unpurchased 
shares.  This  may  perhaps  lead  to  very  absurd  consequences,  and 
to  results  which  the  f ramers  of  the  rule  never  contemplated ;  still 
the  plaintiff  has  a  right  to  say  that  this  is  the  contract  which  he 

[  ♦1026  ]  entered  into.  In  offering  a  high  discount  for  his  share,  *he  may 
have  been  influenced  by  the  advantages  which  this  provision  held 


YOL.  xcYiii.]  1854.    CH.    3  D.  M.  &  G.  1026—1027.  429 

out  to  him,  and  if  so,  it  is  no  sufficient  answer  to  him  to  say  that  Flkmikq 
the  consequences  of  the  rule  were  not  contemplated  hy  those  who  .qgLF. 
framed  it.  He  has  a  right,  when  the  meaning  of  the  rule  is  once 
ascertained,  to  insist  on  its  being  strictly  adhered  to,  and  I  have 
already  stated  that  the  language  used  can  hardly  be  said  to  admit 
of  doubt.  I  therefore  have  come  to  the  conclusion,  contrary 
to  the  view  taken  by  the  Vicb-Chancbllor,  that  the  plaintiff  is 
entitled  to  credit  for  the  same  share  of  profits  as  at  the  time  of  the 
notice  given  by  him  would  under  the  sixteenth  rule  have  been 
allowed  to  a  member  withdrawing. 

But  then  another  not  unimportant  question  arises  on  the  other 

side  of  the  account.    The  plaintiff  is  in  my  judgment  entitled  to 

credit  for  these  profits  ;  but  with  what  sum  is  he  to  be  charged  on 

the  debit  side  of  the  account  ?    The  Vice-Ghancellob,  by  his  order, 

directs  a  calculation  to  be  made  as  to  the  probable  duration  of  the 

Society,  and  charges  the  plaintiff  with  the  amount  of  the  payments 

he  would  have  to  make  during  such  probable  duration;  but  on  what 

principle  is  his  liability  thus  restricted  ?    The  security  which  he  has 

given  will  be  in  force,  if  unredeemed,  until  the  Society  ceases  to 

exist :  what  right  has  this  Court  to  compel  the  holders  of  the 

security  to  accept  in  lieu  of  its  benefits,  something  different  from 

that  which   they  have  contracted  for?    The  security  gives  them 

rights  which  will  exist  as  long  as  the  Society  shall  actually  endure ; 

the  actual  duration  of  the  Society  may  extend  over  a  period  longer 

than  its  probable  duration.     In   making,  therefore,  the  probable 

duration  of  the  Society  the  measure  of  the  plaintiff's  liability,  it  is 

clear  that  the  Court  will,  or  at  all  events  may,  be  giving  to  the 

Society  something  different  from  that  which  they  would  have  been 

entitled  to  nnder  *their  deed.    It  is  clear  this  cannot  be  done,      [  *1027  ] 

tmless  it  is  authorized  by  the  terms  of  rule  fourteen,  which  gives 

the  power  of  redeeming.    Now  the  sum  with  which,  according  to 

that  rule,  the  plaintiff  is  made  chargeable,  is  the  full  amount 

expressed  to  be  secured  in  and  by  the  mortgage,  that  is  to  say,  all 

the  sums  which,  according  to  the  rules  of  the  Society,  the  plaintiff 

would  be  bonnd  to  pay  if  there  were  no  redemption.    How  is  the 

amount  of  these  sums  to  be  ascertained  ?    The  fourteenth  rule,  by 

authorizing  the  redemption  of  such  a  mortgage,  clearly  contemplated 

the  possibility  of  ascertaining  it,  and  I  can  see  no  other  way  of 

doing  so,  without  the  risk  of  dealing  unjustly  by  the  mortgagees, 

except  by  charging  the  mortgagor  with  all  the  payments  he  may 

have  to  make,  assuming  the  Society  to  endure  for  the  longest  period 
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FtKMiNo  daring  which,  in  the  nature  of  things,  it  can  endure.  When  it  is 
Self.  ascertained  what  number  of  1001.  shares  still  remain  to  be  provided 
for,  there  can  be  no  insuperable  difiSculty  in  making  out  at  what 
time,  assuming  no  more  members  to  be  advanced  and  none  to  with- 
draw, the  requisite  sum  must  have  been  raised  by  means  of  any 
assets  actually  in  the  hands  of  the  treasurer,  and  of  the  monthly 
payments  to  be  made  by  the  members.  When  that  period  is 
ascertained  it  will  be  easy  to  calculate  what  are  the  payments 
which,  during  its  subsistence,  the  plaintiff  will  be  bound  to  make  in 
respect  of  his  monthly  subscriptions  and  redemption  money,  and 
with  that  sum  he  must  be  charged  as  with  a  sum  presently  dae 
from  him.  Against  that,  he  is,  I  think,  entitled  to  credit  for  the 
same  bonus  out  of  profits  as  would,  according  to  the  rules  of 
the  Society  and  the  resolutions  of  the  directors,  be  payable  to  with- 
drawing members. 

[  '1028  ]  I  am  aware  that  in  the  case  of  Mosley  v.  Baker  (i),  ^referred  to 

in  the  argument,  Sir  Jambs  Wioram,  on  a  bill  to  redeem  filed  by  a 
member  who,  having  been  advanced  his  shares,  had  given  a  mort- 
gage to  secure  payment  of  his  future  monthly  subscriptions  and 
redemption  money,  as  in  this  case,  decreed  a  redemption  withoat 
allowing  the  plaintiff  mortgagor  anything  on  account  of  profits,  and 
on  the  terms  of  limiting  his  liability  to  the  payments  he  would 
have  to  make  during  the  probable  duration  of  the  Society ;  and  the 
Yice-Ghancbllob,  in  the  present  case,  relied  on  that  decision,  which 
was  affirmed  by  Lord  Gottbnham  on  appeal.  If  the  two  cases  had 
been  similar,  I  should  probably  have  felt  bound  by  such  an 
authority;  there  are,  however,  several  material  distinctions.  In 
the  first  place,  as  to  profits,  no  question  could  there  arise,  for  by  the 
sixty-fifth  rule  of  the  Society  then  in  question,  no  share  of  profit 
was  to  be  allowed  to  a  withdrawing  member  until  after  the  expira- 
tion of  four  years  from  the  formation  of  the  Society  ;  that  Society 
was  established  in  September,  1844,  and  the  bill  to  redeem  was 
filed  in  May,  1847,  so  that  in  no  possible  view  of  the  case  could  the 
plaintiff  be  entitled  to  any  claim  in  respect  of  profits:  and,  secondly, 
as  to  the  period  during  which  the  plaintiff's  liability  to  contribute 
was  to  be  treated  as  enduring,  the  mortgage  expressly  stipulated 
that  in  case  the  mortgagees  should  exercise  their  power  of  sale, 
they  should  out  of  the  proceeds  retain  the  full  amount  thereafter  to 
become  due  from  the  mortgagor,  calculating  the  probable  duration 
of  the  Association ;  the  mortgagees  did  exercise  their  power  of  sale, 
(1)  77  R.  E.  27  (6  Hare,  87). 
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and  the  decree  gave  to  both  parties,  mortgagor  and  mortgagees,  the     Flsmino 
precise  benefits  for  which  they  had  bargained.    Assuming,  there-        g^^,^ 
fore,  this  provision  in  the  mortgage  deed  to  have  been  not  incon- 
sistent with  the  rules  of  the  Society,  as  to  which  I  express  no 
opinion,  the  decree  was  perfectly  right ;  but,  for  the  reasons  to 
which  I  have  adverted,  it  does  not  seem  *to  me  to  govern  this  case,      [  *1029  ] 
where  profits  were  payable  to  withdrawing  members,  and  where  the 
power  of  sale  had  not  been  exercised,  nor  on  its  being  exercised  was 
there  the  provision  as  to  calculating  the  probable  duration  of  the 
Society. 

The  result,  therefore,  is,  that  the  order  of  Vice-Chancellor  Wood 
mnsfe  be  varied,  by  substituting,  for  the  direction  to  calculate  the 
probable  duration  of  the  Society,  a  direction  to  ascertain  the  longest 
period  during  which  the  Society  may  possibly  last,  having  regard 
to  its  net  assets,  and  to  the  amount  of  monthly  subscriptions  and 
redemption  money  still  continuing  payable  and  to  the  number  of 
100/.  shares  to  be  provided  for,  and  by  declaring  that  the  plaintiff 
is  to  be  charged  with  all   subscriptions   and  redemption  money 
vhich  will  become  due  and  payable  by  him,  assuming  the  Society 
to  endure  for  the  whole  of  that  period,  such  money  to  be  treated  as 
a  debt  presently  due  from  him.    There  must,  then,  be  a  declaration 
that  against  that  charge  the  plaintiff  is  entitled  to  credit  for  12Z.  108. 
on  each  share,  being  the  amount  of  bonus  payable  to  withdrawing 
members  at  the  time  when  the  plaintiff  gave  his  notice.     The  decree 
of  tbeYiCB-GHANCELLOR  gavo  the  defendants  their  costs,  adding  them 
to  the  money  secured,  and  this  was  a  matter  of  course  in  the  view 
which  his  Honour  took  of  the  rights  of  the  parties ;  but  in  altering 
the  decree  as  I  am  doing,  I  necessarily  put  an  end  to  the  mortgagees' 
right  to  the  costs  of  the  suit,  for  they  have  refused  to  allow  redemp- 
tion at  all  on  the  terms  to  which  the  plaintiff  was  as  I  think 
entitled,  of  giving  him  the  share  of  profits  which  he  claimed :  on 
the  other  hand,  the  plaintiff  did  not  offer  the  terms  to  which  I 
think  the  defendants  were  entitled :  the  result,  therefore,  is  that 
nothing  must  be  said  about  costs.    With  these  variations  the  decree 
of  Vice-Chancellor  Wood  will  stand  as  it  is. 

I  must  not  omit  to  mention  what  was  pressed  by  the  defendants'  [  ^^^  ] 
counsel,  namely,  that  the  Court  has  in  this  case  no  jurisdiction, 
that  the  question  ought  to  have  been  decided  by  arbitration.  The 
argument  on  this  head  was  put  thus :  the  fourth  section  of  the  6  &  7 
Will.^,  c.  82,  enacts  that  all  the  provisions  of  the  Friendly  Society 
Act,  10  Geo.  lY.  c.  66,  so  far  as  the  same  might  be  applicable. 
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Flbmino  should  apply  to  any  benefit  Building  Society,  as  if  they  were 
Self.  there  re-enacted :  the  twenty-seventh  section  of  the  Friendly  Society 
Act,  10  Geo.  IV.  c.  56,  makes  provision  for  settling  disputes  by 
arbitration,  the  clause  is  as  follows, — (His  Lordship  here  read  the 
section),  and  the  thirtieth  rule  of  the  Society  has  reference  to  this 
subject, — (His  Lordship  here  read  the  rule  as  set  out  ante,  p.  418), 
and  it  was  contended  against  the  present  claim  of  Mr.  Fleming  that 
he  had  no  right  to  call  the  trustees  to  account  by  proceeding  in 
this  Court,  but  that  his  sole  remedy  was  by  a  reference  to  arbi- 
tration. To  this,  however,  I  cannot  agree.  The  question  to  be 
decided  depends  partly  on  the  construction  of  the  rules,  and  partly 
on  the  true  meaning  of  the  mortgage  deed,  and  the  mode  of  giving 
to  it  its  true  effect.  Admitting  for  the  sake  of  argument  that  this 
Court  would  have  no  jurisdiction  in  a  dispute  depending  solely  on 
the  construction  of  the  rules,  there  are  still  points  for  decision  here, 
arising  on  the  nature  and  extent  of  the  relief  to  be  given  on  the 
mortgages,  which  this  Court  alone  can  determine.  The  total 
absence  of  adequate  machinery  for  enabling  arbitrators  to  enforce 
any  award  they  might  make  on  the  mortgage  in  a  case  like  the 
present,  affords  cogent  evidence  that  the  dispute  is  not  within  their 
competency :  CutbiU  v.  Kingdom  (1),  referred  to  in  the  argument, 
strongly  suggests  this  view  of  the  case.  I  may  further  remark  that 
[•1081  ]  neither  Sir  *Jambs  Wioram  nor  Lord  Cottenham,  in  the  case 
of  Mosley  v.  Bakei\  nor  Lord  Truro  in  the  case  of  Seagrare  v. 
Pope  (2),  seem  to  have  had  any  doubt  as  to  their  jurisdiction.  The 
point,  indeed,  was  not,  so  far  as  I  am  aware,  raised  in  argument 
before  them ;  still  I  cannot  but  think  that  these  cases  must  be 
treated  as  authorities  on  this  subject  of  no  inconsiderable  weight. 
It  is  difficult  to  suppose  that  the  want  of  jurisdiction,  if  there  was 
such  a  want,  should  have  escaped  the  observation  of  Judges  and 
counsel  in  all  these  cases.  I  consider  it  clear  that  the  Court  has 
jurisdiction,  and  I  have  only  adverted  to  the  point  that  it  may  not 
be  supposed  the  objection  had  been  forgotten. 

Dec,  9.  The  case  was  spoken  to  on  minutes  in  reference  to  the  direction 

'"~  to  ascertain  the  duration  of  the  Society,  and  as  to  costs.  The 
following  is  the  substance  of  the  order  thereupon  made  for  the 
purpose  of  carrying  out  the  judgment  of  the  Lord  Chancbllob: 

That  so  much  of  the  order  made  by  Vice-Chancellor  Wood,  on 
the  t21st  April,  1854,  as  directed  that  **  in  taking  the  account  the 
(1)  74  B.  E.  738  (1  Ex.  494).  (2)  91  B.  B.  292  (1  D.  M.  &  G.  783). 
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probable  duration  of  the  Society  according  to  the  rules  and  regula-  Flemiko 
tions  is  to  be  calculated  and  all  money  which  (having  regard  to  such  sblf. 
probable  duration)  might  at  any  time  hereafter  become  due  from 
the  plaintiff  is  to  be  considered  as  due  at  the  time  of  taking  the  said 
account,"  be  discharged ;  and  instead  thereof,  that  in  the  said 
account  the  longest  period  during  which  the  Society  might  at  the 
time  when  the  plaintiff  gave  his  notice  possibly  last  having  regard 
to  its  net  assets  and  to  the  amount  of  monthly  subscriptions  and 
redemption  money  then  continuing  payable  *and  to  the  number  of  [  *1032] 
shares  in  the  Society  then  to  be  provided  for  be  ascertained ;  that 
the  plaintiff  be  charged  with  all  subscriptions  and  redemption 
money  which  would  become  due  and  payable  by  him  assuming  the 
Society  to  endure  for  the  whole  of  that  period  such  money  to  be 
treated  as  a  debt  presently  due  from  him ;  and  that  against  that 
charge  the  plaintiff  be  entitled  to  credit  for  twelve  pounds  ten 
shillings  on  each  share,  being  the  amount  of  bonus  payable  to  with- 
drawing members  at  the  time  when  the  plaintiff  gave  his  notice ; 
that  so  much  more  of  the  said  order  as  ordered  it  to  be  referred  to  the 
taxing  Master  to  tax  the  defendants  their  costs  of  the  suit  be  varied 
by  limiting  the  costs  of  the  defendants  to  be  so  taxed  to  the  costs  of 
the  defendants  subsequent  to  the  date  of  the  present  order ;  that  in 
case  of  the  plaintiff  redeeming  the  mortgages  of  the  defendants 
there  should  be  no  order  as  to  costs  on  either  side  up  to  the  date  of 
the  present  order ;  that  in  taking  the  account  directed  by  the  order 
of  Yice-Chancellor  Wood,  of  the  21st  April,  1854,  and  in  making 
the  certificate  in  pursuance  thereof  regard  be  had  to  the  present 
order  ;  that  in  all  other  respects,  except  so  far  as  might  be  incon- 
sistent with  the  present  order,  the  order  of  Yice-Chancellor  Wood 
of  the  2l6t  April,  1854,  be  affirmed. 


MOSLEY  V.  BAKER.  i848. 

Ike  ll, 
(3  D.  M.  &  Or.  1032—1034  ;  S.  C.  1  H.  &  Tw.  305.)  18^c>. 

Terms  on  which  a  member  of  a  Building  Society  is  entitled  to  redeem        Jan.  £0. 
premises  mortgaged  by  him  to  the  Society  on  receiving  an  advance  of  money 
in  respect  of  his  shares. 

[A  copy  of  the  written  judgment  of  the  Lobd  Chancelloe  on  this  appeal 
will  be  found  at  the  end  of  the  report  of  the  case  before  Wigram,  V.-C.  in 
77  K-  K.  27,  taken  from  6  Hare,  87  ;  see  77  R.  R  at  p.  41.] 
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1863.  DEIXG  V.  GEEETHAM. 

^^^-  (23  L.  J.  Ch.  156—157 ;  S.  C.  1  W.  B.  528.) 

KiNDEBSLEY,  \  teHtaior  devised  and  bequeathed  his  personal  estate  and  a  portion  of 

•""•  his  i-eal  estate  to  his  executor,  the  plaintiff,  subject  to  debts.     The  other 

f  23  L.  J.  Ch.  portion  of  his  estate  he  gave  to  the  defendant,  charged  with  a  specific  debt 

^  Tlie  executor  sold  the  estate  devised  to  himself  and  paid  debts ;  but  other 

debts  remaining  due,  the  rest  of  the  real  estate  was  ordered  to  be  sold  under 

the  statute  3  &  4  Will.  IV.  c.  104.    The  executor  claimed,  as  against  the 

proceeds  of  this  estate,  a  debt  due  to  himself,  which  was  barred  by  the 

Statute  of  Limitations :  Held,  that  the  devisee  might  set  up  the  statute, 

and  the  plaintiff's  claim  could  not  be  sustained. 

This  suit  was  instituted  for  the  administration  of  tlie  estate  of 
Anthony  Greetham,  who,  by  his  will,  devised  and  bequeathed  his 
personal  estate  and  a  portion  of  his  real  estate  to  the  j^laintiff,  his 
executor,  subject  to  the  payment  of  his  debts.  He  also  devised 
another  ix)rtion  of  his  real  estate  to  the  defendant,  R.  Greetham, 
specifically  charged  with  the  payment  of  1,200/.,  secured  ujwn 
mortgage  of  the  estate. 

At  the  death  of  the  testator,  in  the  year  1850,  there  were 
numerous  debts.  One  was  a  si)ecialty  debt  which  exhausted  the 
entire  proceeds  of  the  personal  estate.  There  were  also  various 
other  debts,  both  sj^ecialty  and  simple  contract.  To  satisfy  these, 
the  executor  sold  the  real  estate  devised  to  him,  subject  to  debts, 
but  there  still  remained  other  debts,  and  amongst  them  were  two 
debts  due  to  the  plaintiff  himself  by  the  testator,  one  of  which  was 
statute-run  at  the  death  of  the  testator ;  upon  the  other,  interest 
had  been  i)aid  within  five  years  before  the  testator's  death. 

A  claim  was  then  filed  for  the  puri)ose  of  having  the  esttit^j 
devised  to  the  defendant  sold,  under  the  power  given  to  the  Court 
by  the  statute  3  &  4  Will.  IV.  c.  104. 

A  decree  was  made  for  the  sale,  and  ui)on  a  reference  to  chambers 
[  ♦IS?  ]       as  to  the  amount  of  debts,  the  plaintiflf  claimed  to  *be  paid  the  two 
debts  owing  to  him  by  the  testator. 

An  objection  to  the  plaintiflf 's  claim,  as  to  the  debt  which  was 
statute-run,  was  made  by  the  chief  clerk,  and  the  question  wob 
ordered  to  be  submitted  to  the  Court. 

Mr.  Webb,  for  the.  plaintiflf,  contended,  that  an  executor  had  a 
right  to  retain  a  debt  due  to  himself  out  of  the  assets  of  the  testiitor. 
This  property  had  been  directed  to  be  sold  under  the  3  &  4  Will.  IV. 
c.  104,  which  empowered  the  Court  to  sell  real  estate  not  charge<l 
with  debts  for  the  payment  of  just  debts,  where  the  personal  estate 
or  real  estate  charged  with  the  payment  of  debts  was  not  sufficient. 
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This  debt  owing  to  the  executor  was  justly  due,  and  the  Statute  of       dbinq 
Limitations  could  not  be  set  up  as  a  bar  to  its  payment :  SUihl-    QRBS'ruAM 
Schmidt  v.  Lett  (I),  Courtenay  v.  William9{2), 

Mr.  C  lioiipell,  for  the  defendants,  submitted  that  the  debt  being 
once  barred  by  the  statute,  neither  the  executor  nor  any  other 
creditor  could  set  it  up  as  against  the  proceeds  of  real  estate.  The 
debt  might  be  justly  due  but  not  justly  payable;  and  the  defendant, 
who  was  the  devisee  of  the  estate,  was  at  liberty  to  set  up  the 
statute  as  a  bar  to  the  debt :  Burke  v.  Jones  (3),  Jones  v.  Scott  (4). 

KiNDBBSLBY,  V.-C. : 

There  is  no  doubt  that  an  executor  may  pay  any  creditor  although 
barred  by  the  statute  at  the  time  of  the  testator's  death,  and  there- 
fore if  he  is  a  creditor  himself  he  may,  out  of  the  personal  assets 
appUcable  for  payment  of  simple  contract  debts,  retain  his  own 
debt.  But,  suppose  a  case  in  which  a  testator  is  indebted  to  a 
person  who  is  not  his  executor,  and  whose  debt  would  be  barred  by 
the  statute,  and  the  executor  should  not  have  paid  the  debt  as  he 
might  have  done,  and  a  suit  is  instituted  to  administer  the  personalty, 
and  the  usual  decree  made  and  a  reference  ordered  to  take  the 
accounts  of  the  assets  and  debts  by  the  usual  advertisements  for 
creditors :  when  the  creditors  come  in  to  prove,  if  there  is  one 
whose  debt  is  barred  by  the  statute,  in  some  of  the  Master's  offices 
it  has  been  considered  that  the  Master  is  himself  bound  to  set  up 
the  statute  ;  but,  inasmuch  as  it  has  always  appeared  to  me  that  no 
honourable  man  would  set  up  the  statute  against  a  debt  which  he 
knows  to  be  due,  I  have  at  all  times  refused  to  do  so.  Still,  any 
other  party  may  be  allowed  to  set  it  up  if  he  thinks  fit,  and  that 
cannot  be  prevented.  If  the  executor  should  make  such  a  claim, 
the  Master  would  say,  **  If  no  one  else  sets  up  the  statute,  I  shall 
not."  But  if  any  party  does  set  it  up,  I  apprehend  the  Master 
would  be  bound  to  allow  its  operation.  This  applies  entirely  to 
I)ersonalty. 

Now  here,  there  is  no  personalty  applicable  to  the  payment  of 
simple  contract  debts,  because  it  has  been  exhausted  by  a  specialty 
debt,  and  the  executor  could  not,  therefore,  have  paid  any  stranger 
whose  debt  was  statute-run,  nor  have  himself  retained  his  debt 
But  the  next  property  applicable  is  the  real  estate  devised  to  the 

(1)  96  E.  R  439  (1  Sm.  &  G.  '415).  (3)  13  B.  E.  83  (2  V.  &  B.  275). 

(i)  W  fi.  E.  403  (3  Hare,  539).  (4)  42  E.  E.  29  (1  Euss.  &  My.  255). 
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Driko  plaintiff  and  specially  charged  with  debts.  Now,  if  the  estate  had 
urkktham.  been  devised  to  any  other  person  than  the  execator,  what  woald 
have  been  the  course  ?  Why,  the  Master  would  not  have  set  up  the 
statute,  but  any  other  party  might.  But  suppose,  as  here,  the 
devise  was  to  the  executor  for  payment  of  debts,  so  that  he  could 
himself  sell  without  a  suit,  could  he  retain  his  own  debt  ?  That 
question  is  not  at  present  to  be  decided.  Now,  because  instead  of 
retaining  his  own  debt  he  has  applied  the  whole  proceeds  in  paying 
debts  not  his  own,  he  contends  that  having  so  done,  he  might  there- 
fore sell  the  other  estate  not  charged,  and  pay  out  of  the  proceeds 
the  other  debts  and  his  own.  That  charge  is  entirely  created  by 
the  statute  8  <t  4  Will  IV.  c.  104,  which  enacts,  that  where  a  person 
dies  ix)ssessed  of  lands  not  charged  (the  case  here)  they  shall  be 
assets  (not  in  the  hands  of  the  executor),  but  to  be  administered  in 
a  court  of  equity  for  just  debts,  simple  contract  and  specialty,  and 
the  heirs  and  devisees  of  a  debtor  shall  be  liable  to  the  same  suits 
in  equity  by  simple  contract  and  specialty  creditors,  as  heirs  and 
[  *158  ]  devisees  *were  before  the  passing  of  the  Act,  at  the  suit  of  creditors 
by  specialty.  This  suit  was  instituted  and  the  Act  was  sought  to  be 
enforced  and  a  decree  made  accordingly,  that  the  proceeds  of  the 
estate  should  be  applied,  not  by  the  executor,  but  by  the  Court,  in 
paying  the  debts.  If  this  were  a  case  of  personalty,  any  party 
might  have  set  up  the  statute,  and  dfortiari,  a  devisee  might  do  so. 
It  was  said  this  was  a  just  debt  under  the  statute  of  Will.  IV. ;  but 
suppose  a  testator  charged  estates  with  the  payment  of  just  debts, 
that  must  mean  not  only  justly  due,  but  justly  payable ;  and  if  a 
creditor  files  a  bill,  he  must  claim  under  the  statute.  With  respect, 
therefore,  to  the  proceeds  of  the  estate  not  charged,  and  within  the 
jurisdiction  of  the  Court  under  the  Act,  there  is  nothing  to  prevent 
the  devisee  of  that  estate  from  setting  up  the  Statute  of  Limitations 
in  bar  of  a  debt  which  was  barred  at  the  time  of  the  testator's 
death. 

With  respect  to  that  portion  of  the  debt  in  question,  upon  which 
interest  was  paid  up  to  1845,  the  testator  dying  in  1850, 1  think  the 
plaintiff  has  a  right  to  retain  it. 
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LITCHFIELD  v.  BEOWN.  i853. 

(23  L.  J.  Ch.  176—177.)  ^^' 

By  a  contract  for  purchase,  interest  was  to  be  paid  on  the  purchase-money  ^^'^^^^»  VA*. 
from  the  26th  of  December,  1852,  if  the  purchase  was  not  then  completed.  [  ^^^  ] 
Certain  objections  and  requisitions  were  made  with  regard  to  the  title. 
The  purchaser  declining  to  complete  until  these  were  satisfactorily  answered, 
the  vendor  filed  a  claim  for  specific  performance  on  the  2nd  of  May,  1853, 
and  in  the  following  month  sent  copies  of  certain  deeds,  upon  receiving 
*  which  the  purchaser,  in  November,  accepted  the  title.  [  ♦177  ] 

The  claim  came  on  to  be  heard,  when  the  Court,  considering  that  these 
deeds  were  not  essential  to  the  title,  decreed  specific  performance,  with 
costs,  and  interest  to  be  paid  by  the  purchaser  from  the  26th  of  December 
1852. 

This  was  a  claim  for  the  specific  performance  of  a  contract  to 
parchase  a  colliery  and  ironworks  in  the  hundred  of  St.  Briavels 
and  Forest  of  Dean,  in  the  coantj  of  Gloucester.  The  contract  was 
entered  into  on  the  15th  of  November,  1852,  subject  to  certain  con- 
ditions of  sale,  so  far  as  they  were  appUcable  to  a  sale  by  private 
contract.  One  of  these  conditions  provided  for  the  payment  of  a 
deposit  on  the  amount  of  the  purchase-money  to  the  auctioneer, 
and  for  the  payment  of  the  remainder  of  the  purchase-money  on 
the  26th  of  December  then  next.  Another  condition  was,  that  the 
purchaser  should  be  entitled  to  the  possession  of  the  property  on 
the  26th  of  December,  up  to  which  day  all  outgoings  should  be 
cleared  by  the  vendors  and  the  purchase  should  then  be  completed  ; 
but  if  from  any  cause  whatever  the  purchase  should  not  be  com- 
pleted on  the  26th  of  December,  the  purchaser  should  pay  to  the 
vendors  interest  at  51.  per  cent,  per  annum  upon  the  remainder 
of  the  purchase-money  from  that  day  until  his  purchase  should  be 
completed. 

The  abstract  of  title  was  delivered,  and  as  it  appeared  therefrom 
that  certain  shares  in  a  joint-stock  Company  formed  the  considera- 
tion for  which  two  eighth  parts  of  the  estate  had  been  conveyed,  the 
purchaser  required  to  be  satisfied  that  the  Company  was  a  valid, 
subsisting,  and  well-established  Company. 

The  deed  of  settlement  of  the  Company,  dated  the  18th  of 
December,  1849,  was  mentioned  in  the  abstract,  but  copies  of  that 
deed  and  of  a  supplementary  deed,  dated  the  24th  of  December, 
1849,  were  not  furnished  until  the  22nd  of  June,  1858.  Upon  these 
copies  being  received,  the  purchaser's  sohcitors  consulted  their 
counsel,  and  being  satisfied  that  the  objections  to  the  title  were 
removed,  they,  on  the  11th  of  November,  1868,  informed  the 
vendors'  solicitors  that  they  accepted  the  title. 
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QBAifT  ladies.  I  certainly  have  a  strong  impression  that,  if  the  testator 
WiKBOLT.  had  been  asked  whether,  in  the  event  of  the  death  of  one  of  his 
sisters  the  annuity  was  to  cease,  he  would  have  said  that  that  was 
not  his  meaning.  I  think  it  is  so  improbable  that  he  should  have 
intended  the  annuity  to  determine  upon  the  death  of  one  of  them, 
that  if  I  could  have  carried  out  the  intention  I  should  have  been 
very  anxious  to  do  so  ;  but  when  I  come  to  consider  in  which  of  the 
two  modes  the  testator  would  have  directed  the  annuity  to  go,  I  find 
it  impossible  to  come  to  a  different  conclusion  from  that  which  I 
have  arrived  at.  It  is  possible  the  testator  might  have  said  that  he 
meant  the  survivor  to  have  the  whole  annuity,  or  he  might  have 
said,  **  No,  the  survivor  is  only  to  continue  taking  the  half."  When 
I  look  at  these  words  I  find  it  impossible  to  form  a  positive  con- 
jecture or  to  give  them  the  interpretation  which  I  have  a  strong 
desire  to  put  upon  them.  The  testator  directs  an  annuity  of  55/. 
to  be  purchased  for  the  life  of  his  two  sisters.  That  language  is, 
no  doubt,  inaccurate,  because  there  cannot  be  the  Ufe  of  two 
persons.  The  expression  should  have  been  lives,  unless  you  can 
say,  "  during  the  time  my  two  sisters  are  in  life."  How  can  I  say 
that  what  he  intended  was,  *'  during  the  lives  of  my  two  sisters  and 
the  life  of  the  survivor  "  ?  Then,  the  testator  says,  it  is  to  be 
equally  divided  between  them.  Therefore,  whether  the  annuity  is 
to  continue  for  the  life  of  the  survivor  or  only  for  the  life  of  the 
two,  still  it  is  to  be  equally  divided  between  them,  that  is,  it  must 
be  property  of  which  they  are  to  be  tenants  in  common.  Now, 
whatever  improbability  there  may  be  that,  on  the  death  of  one 
sister  the  other  should  cease  to  have  any  interest,  still  it  is  quite  as 
improbable  that  he  meant  half  of  the  annuity  on  the  death  of  one 
should  go  to  the  personal  representatives  of  the  deceased  and  the 
other  half  to  the  survivor.  Without  putting  in  something,  I  cannot 
say  that  the  words  used  by  the  testator  are  to  signify  the  lives  of 
the  two  and  the  life  of  the  survivor.  If  I  were  to  yield  to  conjecture 
as  to  what  would  have  been  the  intention  of  the  testator,  and 
endeavour  to  carry  that  out,  I  should  really  find  that  one  conclusion 
would  be  quite  as  improbable  as  the  other.  I  must,  therefore, 
decide  that  the  annuity  is  only  to  continue  during  the  joint  hves  of 
the  two  sisters. 
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In  re  welch. 

(2;J  L.  J.  Ch.  344 ;  S.  C.  2  W.  R.  310.) 

The  whole  of  a  small  legacy  and  its  accumulations,  were  paid  out  of 
Court  to  the  solicitor  of  an  infant  who  had  no  other  property,  upon  his 
undertaking  to  apply  it  in  discharging  a  sum  claimed  for  past  maintenance 
and  for  a  prospective  outfit,  and,  after  deducting  the  costs,  to  pay  any 
remaining  balance  to  the  infant  at  majority. 

This  petition  was  entitled  In  the  matter  of  the  infant,  and  of  the 
36  Geo.  m.  c.  62. 

It  was  presented  by  Arthur  William  Dehany  Welch,  an  infant, 
through  Christopher  John  Cottingham,  his  next  friend,  praying 
that  a  sum  of  118/.  lis.  5d.  Consols  in  Court  might  be  sold,  and  that 
the  proceeds,  together  with  1?.  14s.  7d.  cash,  might  be  paid  to  his 
solicitor,  upon  his  undertaking  to  pay  to  C.  J.  Cottingham  55Z.  and 
30/.,  the  first  as  for  an  outfit  and  other  expenses  of  the  infant,  who  had 
the  prospect  of  employment,  and  the  second  in  discharge  of  money 
expended  for  the  infant's  maintenance,  and,  after  deducting  the  taxed 
costs,  to  pay  the  balance  to  the  infant  at  any  time  after  August,  1855. 

William  Dehany,  by  his  will,  dated  the  12th  of  December,  1888, 
gave  the  petitioner  a  legacy  of  100/.  The  testator  died  in  1844,  and 
his  executors,  after  deducting  the  legacy  duty,  paid  the  balance  into 
Court,  under  the  36  Geo.  III.  c.  52,  s.  82. 

The  petitioner  was  born  in  Dublin,  either  at  the  latter  end  of 
July  or  the  beginning  of  August,  1834,  on  the  3rd  of  which  month 
he  was  baptized.  His  father  had  died  before  the  date  of  the  will, 
and  his  mother  died  in  1850.  From  that  time  until  the  7th  of 
February,  1853,  he  was  maintained  by  Arthur  Mills,  his  maternal 
uncle;  but  all  allowance  from  him  having  been  withdrawn,  the 
petitioner  had  since  resided  with  C.  J.  Cottingham,  his  brother-in- 
law,  who  had  maintained  him  at  an  expense  of  80/. 

The  only  property  which  the  petitioner  had  was  the  fund  in 
Court ;  and  the  only  friend  willing  to  maintain  him,  or  provide  for 
him,  was  C.  J.  Cottingham,  who  had  been  promised  a  clerkship  for 
the  infant  and  a  salary  of  50/.  a  year,  with  a  possibility  of  its  being 
further  increased  if  means  could  be  found  to  defray  the  expense  of 
fitting  him  out. 

Mr.  Goldsmid,  in  support  of  the  petition,  submitted  that  there 
was  precedent  for  making  the  order  asked. 

iFentiman  v.  Fentiman  (1),  Bridge  v.  Brown  (2),  and  other  cases 
were  cited.] 
(1)  60  B.  R.  313  (13  Siin.  171).  (2)  60  R.  R.  112  (2  Y.  &  C.  0.  C.  181.) 
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In  re 


The  Master  of  the   Rolls: 

^faintenance  has  been  given  in  many  instances  out  of  the  capital 
belonging  to  infants,  but  will  the  Court  allow  past  maintenance  ? 
If  the  income  is  not  sufficient  to  maintain  the  infant,  an  application 
ought  to  be  made  to  the  Court.  If,  on  the  contrary,  parties  expend 
money  upon  the  maintenance  of  an  infant  without  its  sanction,  they 
do  it  upon  their  own  responsibility ;  and  if  any  subsequent  applica- 
tion is  made  for  reimbursement,  the  Court,  before  it  will  allow  any 
payment,  will  direct  inquiries  to  be  made  respecting  the  outlay,  but 
those  inquiries  can  only  be  made  at  the  request  of  the  parties  asking 
for  reimbursement,  and  they  must  pay  the  costs.  In  this  case, 
inquiries  may,  I  think,  be  dispensed  with,  and  I  shall  make  the 
order  as  it  is  asked. 


18.-i3. 

i\Vr.  14,  15, 

18. 

Loid 

CHA15W0RTII. 
L.C. 

Knight 
Hruck, 

TURNKH, 

L.JJ. 
[  478  1 


COOKSON  V.  LEE. 

(23  L.  J.  Ch.  473—478.) 

An  Act  of  Parliament,  after  reciting  that  certain  lands  in  the  neighbour- 
hood of  Leeds  were  in  strict  settlement,  and  that  the  ultimate  remainder- 
man was  an  infant,  and  that  many  persons  were  desirous  of  erecting 
buildings  on  the  said  lands,  and  that  it  would  be  advantageous  to  the 
parties  interested  in  the  lands  if  the  same  could  be  sold  and  the  procc^nls 
be  invested  in  other  real  estate,  to  be  settled  to  the  like  uses,  vested  the 
lands  in  certain  trustees  on  trust  to  sell  the  same,  either  together  or  in 
parcels  ;  the  purchase-monies  to  be  paid  into  the  Bank  of  England.  The 
Act  contained  no  expi-ess  power  to  expend  any  portion  of  the  purchase- 
monies  in  setting  out  the  lands  or  in  making  roads :  Held,  that,  having 
I'egard  to  the  objects  of  the  Act,  namely,  the  sale  of  the  property  as 
building  land,  such  power  ought  to  be  implied,  and  that  the  trustees  and 
their  agents  ought  to  be  allowed  all  sums  properly  expended  by  them  in 
making  roads  to  the  several  allotments  and  in  bringing  the  land  into  a  fit 
state  for  the  market. 

Solicitors  for  trustees  for  sale,  purchased  part  of  the  trust  property  and 
mortgaged  it  to  A.  and  B.  The  purchase  was  set  aside :  Held,  that  A.  and  B.. 
who  had  notice  of  the  relation  in  which  their  mortgagors  stood  to  the 
vendors,  could  claim  no  better  title  than  their  mortgagors. 

In  1837  an  Act  of  Parliament  was  passed  under  which  certain 
settled  estates  near  the  town  of  Leeds,  of  which  the  defendant, 
John  Henry  Fawcett,  was  tenant  for  life,  and  the  ultimate 
remainder-man  was  then  an  infant  of  two  years  old,  were  vested  in 
the  plaintififs  as  trustees  for  sale.  The  Act  contained  a  recital  that 
''  several  persons  are  desirous  of  erecting  buildings  and  effecting 
other  improvements  in  the  neighbourhood  of  the  said  town  of  Leeds ; 
and  the  said  closes,  pieces  or  parcels  of  land  might  at  the  present 
time  be  sold  for  a  large  sum  of  money,  which,  if  invested  in  the 
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purchase  of  other  freehold  lands,  would  produce  a  much  larger  annual  Cookbok 
income  than  that  which  is  derived  from  the  rents  and  profits  of  the  lrk. 
said  estate,  or  than  could  be  obtained  by  letting  the  same  upon 
building  leases  "  ;  and  that  "  it  would  be  highly  advantageous  to 
all  parties  interested  in  the  said  premises,  and  they  are  therefore 
desirous  that  the  said  several  closes,  pieces  or  parcels  of  land  and 
premises  which  are  set  forth  and  described  in  the  said  schedule  to 
this  Act,  should  be  sold,  and  the  money  produced  thereby  invested 
in  the  purchase  of  other  estates."  The  Act  then  proceeded  to  vest 
the  estates  in  the  present  plaintiffs  upon  trust,  '*  so  soon  as  con- 
veniently may  be,  to  make  sale  and  dispose  of  the  said  closes,  &c. 
and  every  part  thereof  by  public  auction  or  private  contract,  and 
either  together  or  in  parcels,"  &c.  The  Act  then  directed  that  the 
proceeds  of  the  sale  should  be  paid  into  the  Bank  of  England  and 
he  invested  in  Exchequer  bills,  and  that  an  amount  equal  to  that 
paid  in  should  be  laid  out  in  the  purchase  of  other  lands,  and  the 
surplus,  if  any,  paid  to  the  tenant  for  life.  The  Act  did  not  contain 
any  express  power  to  the  trustees  to  expend  any  part  of  the  trust 
funds  in  laying  out  the  property  in  lots  or  in  making  roads. 

The  defendants,  the  Messrs.  Lee,  acted  as  the  solicitors  of  the 
trustees  in  the  management  of  the  sales  of  the  property. 

Shortly  after  the  passing  of  the  Act  the  trustees  proceeded  to 
stake  out  the  property  in  lots  for  building  purposes  and  made  and 
constructed  roads  at  a  great  expense  as  approaches  to  the  different 
allotments. 

It  appeared  that  between  the  years  1840  and  1842  the  Messrs. 
Lee  became  the  purchasers  of  several  of  the  lots,  and  that  con- 
veyances of  such  lots  were  made  to  them  by  the  trustees,  and  the 
purchase-money  in  each  case,  except  as  hereinafter  mentioned,  was 
paid  into  the  Bank  of  England  pursuant  to  the  provisions  of  the 
Act.  In  the  deed  of  conveyance  of  certain  lots,  dated  the  26th  of 
June,  1841,  after  reciting  that  the  defendant  John  Jackson  Lee  had 
contracted  with  the  trustees  for  the  absolute  purchase  of  the  lots 
therein  mentioned  at  or  for  the  price  of  1,600/.,  out  of  whicii  the 
sum  of  1,0001.  was  to  be  paid  into  the  Bank  of  England,  and  the 
remaining  600/.  to  be  applied  for  and  towards  making  and  forming 
the  roads  over  the  said  estate,  it  was  witnessed  that  in  *considera-  [  •474  ] 
tion  of  the  said  sum  of  1,000/.  so  paid  into  the  Bank  of  England, 
and  the  further  sum  of  600/.  paid  to  the  trustees,  the  trustees  con- 
veyed the  lots  to  John  J.  Lee.  The  defendants,  the  Messrs.  Lee, 
afterwards  re- sold  divers  of  the  lots  so  purchased  by  them  to  other 
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CooKaoM  persons  at  an  advanced  price.  With  regard  to  two  of  the  porehases 
l^ii,  made  by  John  J.  Lee  from  the  trustees,  the  consideration  money  of 
1,0001.  and  700/.  was  advanced  and  paid  into  the  Bank  of  England 
by  the  defendants  Smirthwaite  and  Ridley  respectively,  but  in  the 
name  of  John  J.  Lee ;  and  the  lands  comprised  in  such  purchases 
were  conveyed  to  Smirthwaite  and  Ridley  respectively  by  way  of 
mortgage  for  securing  those  sums. 

The  present  suit  was  instituted  by  the  trustees  under  the  Act, 
against  the  Messrs.  Lee  and  their  mortgagees,  and  against  the 
tenant  for  life  and  the  remainder-man,  and  it  sought  to  have  the 
sales  of  the  property  which  still  remained  vested  in  the  Messrs.  Lee 
set  aside,  and  to  adopt  the  sub- sales  made  by  them,  charging  them 
with  the  advanced  price. 

The  cause  came  on  to  be  heard  before  Knight  Bruce,  Y.-C,  and 
by  the  decree  made  on  the  15th  of  July,  1848,  the  sales  of  the  pro- 
perty, which  then  remained  vested  in  the  Messrs.  Lee,  were  set 
aside,  and  the  sub-sales  were  adopted ;  and  an  inquiry  was  directed 
whether  John  J.  Lee  had  laid  out  any  and  what  sums  in  substantial 
repairs  and  lasting  improvements  on  the  premises  comprised  in  the 
sales  which  were  set  aside  ;  and  an  inquiry  as  to  what  gain,  profit  or 
advantage  the  Messrs.  Lee,  or  either  of  them,  had  made  in  respect 
of  the  sub-sales ;  and  an  account  of  all  sums  of  money  received 
by  the  Messrs.  Lee,  or  either  of  them,  as  agents  of  the  plaintiffs  in 
relation  to  the  said  estates ;  with  liberty  to  state  special  circum- 
stances. The  Master,  by  his  report,  dated  the  11th  of  August,  1852, 
found  that  John  J.  Lee  had  made  a  profit  by  sub-sales,  in  all,  of 
8971.  Ss.  Id.;  and  the  Master  had  allowed  him  an  outlay  of 
158/.  10«.  9d.,  leaving  a  balance  of  743L  12^.  lOd. ;  and  he  found, 
as  special  circumstances,  that  John  J.  Lee  had  advanced  and 
expended  in  and  for  the  purpose  of  making  roads  over  the  estate 
the  sum  of  6242.  10«. ;  and  that  Thomas  M.  Lee  had  advanced  a 
sum  of  800Z.  for  the  like  purpose. 

On  the  19th  of  April,  1858,  the  cause  came  on  for  further  direc- 
tions before  Stuart,  Y.-C,  when  it  was  ordered  that  upon  payment 
by  the  plaintiffs  to  Smirthwaite  of  the  1,0001.  and  interest,  the 
premises  comprised  in  that  mortgage  deed  should  be  conveyed  to 
the  plaintiffs.  And  on  payment  by  the  plaintiffs  of  the  7001.  and 
interest  to  the  defendant  Ridley,  the  premises  comprised  in  his 
mortgage  should  be  conveyed  to  the  plaintiffs ;  and  that  John  J. 
Lee  should  pay  to  the  plaintiffs  the  balance  found  due  from  him  by 
the  Master's  report.     The  costs  of  the  infant  defendant  were  ordered 
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to  be  paid  by  the  plaintififs  in  the  first  instance,  and  the  defendants,      Cooksoh 
Messrs.  Lee,  were  to  pay  the  plaintiffs  their  costs,  and  also  the  costs        lkb. 
paid  by  them  to  the  infant  defendant ;  the  defendants  Smirthwaite 
and  Bidley  neither  to  pay  nor  receive  costs ;  and  the  order  was  to 
be  without  prejudice  to  the  rights  of  the  defendants  against  each 
other  respectively. 

Two  petitions  of  appeal  were  presented,  one  by  the  defendants, 
the  Messrs.  Lee,  complaining  that  they  ought  to  have  been  allowed 
the  money  advanced  and  expended  by  them  in  making  the  roads 
and  for  substantial  improvements  upon  the  trust  estate  generally ; 
and  also  the  interest  which  they  had  paid  to  their  mortgagees, 
Smirthwaite  and  Ridley ;  and  that  the  decree  of  April,  1868,  ought 
not  to  have  ordered  them  to  pay  the  balance  found  due  by  the 
Master,  but  to  account  with  the  trust  estate  for  the  same,  setting 
off  their  disbursements,  &c. ;  the  other,  by  the  plaintiffs  complaining 
that  by  the  decree  on  further  'directions,  the  plaintiffs  were  ordered 
to  pay  to  the  defendants,  Smirthwaite  and  Bidley  respectively, 
their  mortgage  money  and  interest ;  whereas  it  ought  to  have  been 
confined  to  what  upon  the  ultimate  result  of  the  accounts  should  be 
found  due  from  the  plaintiffs  to  the  Messrs.  Lee ;  and  that  costs 
ought  to  have  been  given  against  the  mortgagees. 

Mr.  Russell^  Mr.  Selicyn,  and  Mr.  Wintle,  for  the  plaintiffs. 

Mr.  Daniell,  Mr.  Shee,  and  Mr.  Smale^  for  the  defendants,  the 
Messrs.  Lee. 

Mr.  SwatiHtofi,  for  the  defendant  Bidley. 

Mr.  Elm$ley  and  Mr.  Torriano,  for  the  defendant  Smirthwaite.       [  ^^*  ] 

Mr.  Taylor,  for  the  infant  tenant  in  tail. 

Thx  Lord  Chancellor,  after  stating  the  facts  of  the  case,  proceeded 
as  follows : 

This  property  was  vested  in  the  trustees  for  sale,  and  it  was  so 
vested  in  them  in  order  that  it  might  be  sold  for  the  purpose  of 
building,  the  property  consisting  of  between  eighty  and  ninety 
acres  and  close  to  the  town  of  Leeds.  It  would  have  been  imprudent 
in  any  owner  to  keep  it  as  mere  agricultural  land,  and  there  was 
no  power  of  sale  under  the  settlement ;  and  the  Legislature  autho- 
rized a  sale  by  the  trustees  for  the  purpose  of  building,  the  money 
to  be  laid  out  in  the  mode  pointed  out  by  the  Act.    That  being  so,    . 
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C00K80N  the  property  was  divided  into  lots — slaked  out,  I  suppose,  in  lots — 
Lbk.  &ud  several  of  the  lots  were  sold.  Many  of  the  lots  were  purchased 
by  the  Messrs,  Lee,  who  were  solicitors,  or  rather  several  by  one 
of  the  Lees,  Mr.  John  Jackson  Lee,  and,  I  think,  only  one  by 
Mr.  Thomas  Mann  Lee.  The  greatest  part  of  the  purchase-money 
was  paid  into  the  Bank.  Messrs.  Lee  sold  some  of  the  property 
before  they  paid  money  into  the  Bank,  at  a  considerable  profit,  to 
other  persons.  In  that  state  of  things  the  present  bill  was  filed, 
and  the  one  main  object  was  to  set  aside  the  sales  made  to  Messrs. 
Lee,  that  is  to  say,  to  set  aside  those  sales  of  that  property  which 
was  still  vested  in  Messrs.  Lee,  and  to  adopt  the  sub-sales  as  sales 
by  the  trustees,  with  respect  to  those  which  had  been  sold  at  an 
advance.  The  cause  came  on  to  be  heard  before  Lord  Justice 
Knioht  Bruce,  the  Yice-Chancellor,  and  his  decree,  as  it  naturally 
might  be  expected,  set  aside  those  sales  made  to  Messrs.  Lee ;  it 
set  aside  the  sales  in  those  cases  in  which  the  property  remained 
vested  in  them,  and  adopted  the  sub-sales  to  other  persons,  charging 
the  Messrs.  Lee  with  the  purchase-money  that  had  been  so  received. 
If  that  had  been  the  whole  transaction,  there  would  have  been  no 
doubt  or  question  at  all.  But  there  were  two  or  three  circumstances 
which  complicated  the  matter.  The  object  of  the  Act  of  Parliament 
was  that  this  property  should  be  sold  for  building  purposes.  Now, 
in  point  of  fact,  the  Act  of  Parliament  did  not  contain  that  which 
Acts  of  Parliament  of  a  similar  nature  generally  do  contain,  namely, 
power  to  apply  a  portion  of  the  purchase-money  immediately  in  the 
making  of  roads,  and  giving  facilities  for  putting  the  proi)erty  in  a 
state  in  which  it  is  capable  of  being  sold  and  immediately  used  for 
building  purposes.  It  did  not  do  that  expressly.  It  is  said  that 
the  Act  was  drawn  by  a  very  eminent  conveyancer,  but  we  have 
nothing  to  do  with  that ;  we  must  take  it  as  we  find  it,  and  one 
very  natural  question  is,  whether, — though  it  does  not  in  terms  do 
it,  it  does  not  do  it  by  implication, — whether  we  must  not  infer 
that,  from  the  powers  given,  the  Legislature  considered  that  they 
had  given  the  power  which  is  contended  for,  or  whether,  directing 
something  to  be  done,  they  must  not  be.  considered  by  necessary 
implication  to  have  empowered  that  to  be  done  which  was  necessary 
in  order  to  accomplish  the  ultimate  object.  The  Act  of  Parliament, 
after  reciting  at  great  length  the  title  of  these  parties,  showing  how 
the  family  of  the  Fawcetts  became  entitled  to  this  property,  contains 
a  recital  that  *'  several  persons  are  desirous  of  erecting  buildings, 
and  effecting  other  improvements  in  the  neighbourhood  of  the  said 
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town  of  Leeds ;  and  that  the  said  closes,  pieces  or  parcels  of  hind/'      cooksok 
that  is,  land  to  which  the  Fawcetts  are  entitled,  ''  might  at  the        l^b, 
present  time  be  sold  for  a  very  large  sum  of  money,  and  which,  if 
invested  in  the  purchase  of  other  freeholds,  would  produce  a  much 
larger  annual  income  than  that  which  is  derived  from  the  rents 
and  profits  of  the  said  estate,  or  than  could  be  obtained  by  letting 
the  same  on  building  leases."      The  alternative  seems  to  have 
presented  itself  to  the  minds  of  the  parties,  whether  it  was  better 
to  sell  and  re-invest  in  other  lands,  or  to  obtain  a  power  to  let  the 
land  on  building  leases.     ^'  And  thai  it  would  be  highly  advan- 
tageous to  all  parties  interested  in  the  said  premises,  and  they  are 
therefore  desirous  that  the  said  several  closes,  pieces  or  parcels  of 
land  and  premises,  which  are  set  loijih  and  described  in  the  said 
schedule  to  this  Act,  should  be  sold,  and  the   money  produced 
thereby  invested  in  the  purchase  of  other  estates."     Then  the 
estates  are  vested  on  trust,  that  the  trustees,  who  are  the  present 
plaintiffs,  *  when  and  so  "soon  as  conveniently  may  be  after  the       [•476] 
passing  of  the  Act,  may  make  sale  and  dispose  of  the  said  closes, 
pieces  or  parcels  of  land  and  premises  by  this  Act  vested  as  afore- 
said, and  every  part  thereof,  by  public  auction  or  private  contracts, 
and  either  together  or  in  parcels,"  &c.     Now,  taking  into  account 
that  the  sales  that  were  contemplated  by  the  Act  of  Parliament 
Mrere  sales  for  building  purposes,  I  confess,  I  think  we  are  not 
taking  an  unwarrantable  liberty  with  the  language  or  dealing  with 
Acts  of  Parliament  in  a  mode  in  which  it  is  not  expedient  to  deal 
with  them,  if  we  say,  that  the  Legislature  must  have  intended  that 
it  should  be  competent  to  the  trustees  to  do  that,  without  doing 
which  it  was  impossible  for  them  to  efifect  the  sales  for  the  purposes 
and  in  the  manner  and  with  the  object  which  this  Act  of  Parliament 
pointed  out.     Therefore,  though  I  allow  tbat  that   was   not  the 
impression  I  had  at  the  outset  of  the  case,  I  do  think  u2>on  con- 
sideration it  must  be  understood  that  the  Legislature  meant  in 
some  way  or  other  that  the  trustees  should  have  the  power  of  doing 
that  which  was  necessary,  namely,  making  roads  and  dividing  the 
land  in  the  reasonable  mode  in   which  it  was  necessary  to  be 
divided,  in  order  that  it  might  be  sold. 

Tbat  being  so,  the  parties,  finding  that  they  had  no  express 
power,  and  probably  not  knowing  exactly  how  the  powers  given  by 
the  Act  of  Parliament  would  be  construed  by  the  Court,  adopted 
what  they  thought  a  reasonable  mode  of  getting  these  roads,  which 
should  impose  upon  the  purchasers  the  obligation,  in  addition  to 
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CooKdOK  their  purchase-money,  of  paying  a  certain  sum  towards  the  makiilg 
Lb'b.  of  the  roads  :  in  truth,  it  was  appropriating  a  part  of  the  purchase- 
money  ;  for,  if  you  say,  you  shall  take  lOJ.  per  cent,  for  the  roads 
from  the  purchase-money,  it  is  only  stating  the  same  proposition 
in  different  terms.  In  the  one  case  it  is,  *'  I  will  give  IflOOL  and 
take  from  you  100!.,  that  is,  taking  it  out  of  the  purchase-moDey, 
or,  if  it  is  not  so,  you  are  to  add  something,"  that  is,  I  am  to  give 
9001.,  and  10/.  per  cent,  is  to  be  added  to  my  purchase-money  for 
money  for  the  roads :  that  is  substantially  a  taking  by  the  parties 
out  of  the  purchase-money  something  that  was  necessary  for  the 
making  of  the  roads.  That  being  so,  what  the  Messrs.  Lee  say  is 
this  :  that  a  great  quantity  of  money  came  to  their  hands ;  partly 
what  they  borrowed  on  account  of  the  trustees,  and  partly  in  other 
ways,  and  partly  what  came  to  their  hands  as  the  101.  per  cent,  or 
other  sums  paid  by  purchasers  towards  the  making  of  the  roads; 
and,  that  in  charging  them  in  their  accounts,  the  trustees  ought  to 
have  credit  for  what  they  have  expended  in  the  making  of  those 
roads.  It  is  not  an  expenditure  in  their  business  ;  it  is  an  expen- 
diture quite  collateral  to  setting  aside  their  purchases ;  but  they 
ought,  in  justice,  to  have  credit  for  that  which  was  the  expenditure 
necessary  for  the  benefit  of  the  estate  which  is  now  suing  them 
through  the  trustees.  The  decree  that  was  originally  made  directed 
an  account  to  be  taken  of  all  sums  of  money  (that  was  in  their 
favour)  which  had  been  properly  expended  by  them  in  substantial 
repairs  or  lasting  improvements  of  the  property,  the  sales  of  which 
have  just  been  set  aside.  The  justice  of  that  would  strike  every 
one.  What  is  said  is,  that  the  decree  ought  to  have  gone  a  great 
deal  further,  and  ought  to  have  authorized  an  account,  not  only  of 
substantial  repairs  and  lasting  improvements  on  the  land,  the  sale 
of  which  to  them  had  been  so  set  aside,  but  also  which  had  been 
expended  in  substantial  repairs  and  lasting  improvements  upon 
any  other  part  of  the  estate,  as  well  as  those  parts  of  the  estate  in 
respect  of  which  they  had  been  originally  purchasers,  and  as  to 
which,  they  having  sold  afterwards  at  a  profit,  they  were  charged 
with  the  profit;  and*  in  such  account  the  making  the  necessary 
roads  ought  to  be  included  under  the  head  of  substantial  improve- 
ments. That,  I  understand,  is  what  they  contend  for.  The 
petition  of  appeal  was  presented  against  the  original  decree  by  the 
Messrs.  Lee, — whether  actually  going  to  the  full  extent  of  com- 
plaining that  these  items  were  not  allowed,  or  not,  I  do  not  at  the 
present  moment  stop  to  inquire.     I  believe  I  am  speaking  the 
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opinion  of  all  the  members  of  the  Court  when  I  say  that  we  think      Cookboh 

that  either  such  an  account  was  impliedly  included  in  that  which        j^^'k. 

was  directed,  or,  if  not,  that  it  ought  to  have  been  so  included. 

Because  we  have  come  to  the  conclusion  that  it  would  not,  under 

Hhe  circumstances,  be  just  or  reasonable  to  allow  the  infant,  if  the       [  *^77  ] 

infant  were  the  plaintiff,  the  money  so  paid ;  or  to  allow  those  who 

represent  the  coiyus  of  the  estate,  such  as  the  present  plaintiffs, 

who  embrace  the  interest  of  the  infant, — ^it  would  not  be  consistent 

with  the  ordinary  principles  on  which  this  Court  acts  to  allow  them 

to  charge  the  Messrs.  Lee  in  account  with  those  sums  of  money 

which  were  received  by  them  for  the  purpose  of  being  so  expended, 

and  which  in  fact,  they  have  expended  in  doing  that  which  it  was 

necessary  for  the  estate  should  be  done  by  somebody.     Then  the 

language  of  the  Act  of  Parliament  appears  to  us  plain  and  just. 

We  think  that  decree  ought  to  be,  considering  the  circumstances, 

construed  either  as  having  given  such  a  direction,  or  if  not,  that 

it  ought  to  have  given  such  a  direction  and  should  be  so  altered. 

Now,  that  is  the  main  question  with  regard  to  Messrs.  Lee.  Then 
there  is  another  question  to  which  I  have  not  yet  adverted,  which 
is  this.  The  Messrs.  Lee  in  paying  in  the  purchase-money  for 
these  two  properties,  which  were  not  afterwards  sold  by  them, 
namely,  one  property  for  which  they  paid  in  1,000Z.  on  account, 
and  600/.  towards  making  the  roads,  and  as  to  another  property  as 
to  which  they  paid  in  700Z.,  and,  I  think,  also  made  a  certain  small 
profit  by  such  sale,  they  had  not  the  purchase-money  in  their  own 
pockets  for  it,  or  if  they  had,  they  did  not  pay  it  out  of  their  own 
monies,  but,  in  fact,  borrowed,  in  one  case  1,000Z.  of  a  gentleman 
of  the  name  of  Smirthwaite,  and  in  the  other  they  borrowed  700Z. 
from  a  gentleman  of  the  name  of  Ridley.  The  course  was  this : 
they  borrowed  money,  and  the  money  was  not  paid  into  their 
-hands,  but  was  paid  by  the  mortgagees,  the  persons  who  advanced 
the  motley,  Mr.  Smirthwaite  in  the  one  case  and  Mr.  Bidley  iji  the 
other,  into  the  Bank  of  England,  and  paid  ia  the  name  of  Lee. 
A  few  days  afterwards,  the  money  being  so  paid  in,  the  Lees  having, 
as  they  considered,  entitled  themselves  to  a  conveyance,  a  convey- 
ance was  executed  to  them,  and  they  executed  mortgages  to  Mr. 
Smirthwaite  in  one  case  and  to  Mr.  Ridley  in  the  other.  Now,  the 
original  decree  is  silent  as  to  the  interest  of  those  gentlemen,  but 
simply  declares  the  sale  to  Messrs.  Lee  cannot  stand,  and  ought  to 
be  set  aside.  The  mortgagees  make  two  contentions.  First,  they 
say  they  ought  not  to  be  affected  by  any  decree  ;  that  they  have  an 
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GooKsov  equity  of  right  not  to  be  touched  by  any  decree  that  shall  affect 
j^^'^  Messrs.  Lee  by  reason  of  their  sale  being  set  aside ;  and,  secondly, 
whatever  be  the  rights  of  the  case,  that  the  decree  did  not  touch 
them,  and  consequently  that  the  decree  on  further  directions  was 
perfectly  right  in  ordering,  as  it  does  order,  that  they  should  be 
paid  in  full  out  of  the  money  in  question  in  the  Bank  the  full 
amount  of  their  mortgages,  as  if  they  were  mortgagees  unaffected 
by  any  question  at  all.  Now,  I  think  they  are  wrong  in  both  those 
propositions.  I  think  that  the  original  decree  does  impliedly  set 
aside  their  mortgages  as  between  them  and  the  plaintiffs,  because 
the  setting  aside  of  the  sale  to  Messrs.  Lee,  which  was  the  founda- 
tion of  their  mortgage,  and  the  setting  aside  that  sale  in  a  suit  in 
which  they  were  the  defendants  and  were  heard  or  might  have 
been  heard,  and  taking  no  notice  of  their  rights,  I  think  it  must 
be  taken  as  a  decree  affecting  their  title  as  mortgagees  just  as  much 
as  it  affected  the  title  of  Messrs.  Lee  as  purchasers.  In  truth,  I 
think  if  it  did  not  it  would  be  erroneous.  Whether  it  did  so  or 
not,  I  cannot  at  all  accede  to  the  argument  pressed  upon  us — I 
would  say  with  pertinacity — ^by  the  mortgagees,  that  they  were  not 
to  be  in  the  same  predicament  as  the  Messrs.  Lee.  Their  argument 
was  this — they  said,  we  claim  from  Messrs.  Lee ;  the  infirmity  of  our 
title,  if  any,  consists  in  this,  that  we  became  mortgagees  under 
those  who  had  purchased  being  solicitors  for  their  own  clients.  But 
it  is  said,  it  is  not  shown  that  we  had  any  notice  of  that,  and  if  we 
had  notice  the  circumstance  of  the  sale  being  a  sale  by  clients  to 
their  solicitor  is  not  a  sale  pei'  se  necessarily  indicative  of  wrong. 
With  regard  to  the  first  point,  it  is  perfectly  idle  to  talk  of  their 
not  having  notice ;  it  is  proved  that  there  was  express  notice  to 
their  solicitors  in  this  very  transaction,  and  their  solicitors  were 
engaged  in  the  transaction  and  several  other  purchases  of  the  same 

( ^178  ]  estate,  and,  in  short,  they  were  extremely  intimate  *with  the 
Messrs.  Lee,  and  therefore,  in  matter  of  fact,  no  person  can  hesitate 
to  come  to  the  conclusion  that  the  solicitors  had  most  express  and 
direct  notice  of  the  relation  in  which  the  Messrs.  Lee  stood  to  this 
estate.  It  was  also  argued  that  notice  to  the  solicitors  was  not 
notice  to  the  clients,  that  it  was  only  constructive  notice.  Con- 
structive notice  is  as  good  as  any  notice,  if  it  does  amount  to  notice ; 
that  is  not  the  meaning  of  constructive  notice,  that  it  was  only 
notice  to  your  solicitor.  Positive  notice  to  your  solicitor  I  most 
consider  a  positive  notice  to  the  client.  It  seems  to  me,  therefore, 
that  there  was  clear  notice  of  the  relation  in  which  Messrs.  Lee  stood. 
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Then  comes  the  other  question:  does  that  of  itself  invalidate  CJooksom 
the  title  of  those  who  claim  under  them  ?  It  is  said  it  is  only  lb'b. 
notice  of  circumstances  which  may  affect  or  may  not  affect  the 
title  of  the  solicitor  purchasing.  Be  it  so.  Then  here,  unfortu- 
nately for  those  mortgagees,  it  is  concluded  hy  the  decree  that  the 
circumstance  here  was  a  circumstance  that  did  affect  them — that 
they  had  notice  that  the  Lees  purchased  as  solicitors  personally 
from  their  clients.  They  are  parties  to  a  suit  in  which  that  pur- 
chase was  set  aside.  Upon  that  very  ground  it  seems  to  me  they 
must  stand  or  fall  exactly  as  Messrs.  Lee  stand  or  fall — they  were 
merely  deputies  and  substituted  for  them,  and  can  be  in  no  better 
predicament  and  no  worse  predicament  than  the  Messrs.  Lee 
themselves. 

That  exhausts  the  whole  of  this  case,  and  the  course  which  we 
propose  to  take  will  be  this :  to  make  this  decree  upon  the  petitions 
of  appeal :  It  appearing  to  the  Court  that  it  was  fit  and  proper, 
and  for  the  benefit  of  the  estate,  that  the  roads  in  the  report 
mentioned  should  be  made,  declare  that  all  monies  properly  paid, 
laid  out  or  otherwise  expended  by  the  defendants  the  Messrs.  Lee, 
or  either  of  them,  in  or  about  the  making  of  the  said  roads,  or 
properly  incidental  to  the  bringing  of  the  land  into  the  market  as 
building  land,  ought  to  be  allowed  to  them  in  the  accounts  directed 
by  the  decree ;  and  with  that  direction  refer  it  back  to  the  Master 
to  prosecute  the  accounts  directed  by  the  decree.  In  taking  such 
account,  let  the  Master  allow  the  defendants  all  monies  so  properly 
expended,  and  also  all  monies  properly  expended  by  them  in  sub- 
stantial repairs  or  lasting  improvements,  on  any  part  of  the  property 
not  ahready  included.  That  is  for  the  purpose  of  embracing  a 
larger  area  than  by  the  decree  was  directed.  It  is  quite  wrong  that 
we  should  be  bound  by  any  foimer  decree  about  this.  It  may  be 
that  the  former  decree  sufficiently  embraces,  this,  but  we  must  get 
it  put  beyond  all  i)068ible  doubt.  Then  as  regards  the  mortgagees, 
the  decree  will  be  varied  as  to  them.  It  will  be  declared  that  they 
are  entitled  to  stand  in  the  place  of  the  Messrs.  Lee  respectively  to 
the  extent  of  the  monies  due  on  their  respective  mortgages. 

The  plaintiffs'  costs  of  both  appeals  as  well  as  the  infant's,  will 
come  out  of  the  estate.  The  mortgagees  will  add  their  costs  to 
their  securities.    No  costs  on  either  side. 


29—2 


452 


1852.    CH.    23  L.  J.  CH.  478—479- 


[r.b 


1852. 
July  27. 

Knight 

Bruce,  V..C. 

On  Api)eaL 

Lord  St. 
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GARDEN  V.  INGRAM  (I). 

(23  L.  J.  CIl  478—480.) 

A  lessee  who  had  covenaated  to  insure  against  fire  in  the  joint  names  of 
himself  and  his  lessor,  with  a  proviso  that  the  policy  monies  should  be 
expended  in  reinstating  the  premises,  assigned  them  by  way  of  mortgage, 
with  a  power  of  sale  under  which  the  mortgagee  sold.  The  mortgage-deed 
did  not  notice  the  policy.  The  premises  were  subsequently  damaged  by 
fire,  and  were  reinstated  by  the  mortgagee.  On  a  claim  filed  by  the 
mortgagee  and  his  purchaser,  the  mortgagor  was  decreed  to  deliver  up  the 
policy  and  join  with  the  lessor  in  signing  the  receipt  to  the  insurance  office 
to  enable  the  mortgagee  to  receive  the  money  payable  under  the  policy.  A 
lessee  in  possession  is  not  entitled  as  against  his  mortgagee  to  a  lien  on  the 
policy  monies  for  repairs  done  by  him  after  a  fire. 

This  was  a  claim  filed  by  a  mortgagee  of  leaseholds,  and  by  a 
purchaser  from  *him  under  a  power  of  sale  contained  in  the 
mortgage-deed,  against  the  lessee,  the  mortgagor,  to  have  delivered 
up  to  him  a  certain  policy  of  insurance  against  fire,  and  that  the 
mortgagee  might  be  ordered  to  concur  in  signing  the  necessary 
receipt  to  the  office  for  190/.,  being  the  amount  of  the  damage 
sustained  by  a  fire  upon  the  premises. 

The  defendant,  by  his  lease,  had  covenanted  to  keep  the  premises 
insured  in  the  joint  names  of  himself  and  his  lessor,  with  the  asual 
provision  that  the  monies  recoverable  under  the  policy  should  be 
laid  out  in  reinstating  the  premises ;  and  an  insurance  was  effected 
accordingly.     The  defendant  afterwards  mortgaged  the  propei-ty  to 
the  plaintiff  Garden,  and  the  mortgage-deed  contained  a  power  of 
sale  to  him  in  default  of  payment.    Under  this  power,  the  plaintiff 
Garden  agreed  to  sell  the  premises  to  the  plaintiff  James,  with  the 
benefit  of  the  policy ;  the  premises  in  the  mean  time  having  been 
damaged  by  a  fire,  the  loss  by  which  had  been  settled  at  190L,  the 
plaintiff  Garden  had  rebuilt  the  premises,   and  the  office  were 
willing  to  pay  over  the  money  on  the  joint  receipt  of  the  lessor  and 
the  defendant.    The  defendant  refused  to  concur  in  signing  the 
receipt,  on  the  ground  that  he  had  done  certain  repairs  to  the 
premises  after  thcr  fire,  and  that  he  was  entitled  to  a  lien  on  the 
policy  monies  to  the  amount  expended  by  him. 

The  Yice-Chancellor  Knioht  Bbuce  had  made  a  decree  in 
accordance  with  the  claim :  and  from  that  decree  the  defendant 
appealed. 


(1)  But  this  case  does  not  apply 
whera  the  policy  was  taken  out  subee- 
quently  to  the  mortgage:  Lees  v. 
Whiteley  (1866)  L.  B.  2  Eq.   143,  35 


L.  J.  Ch.  412,  14  L.  T.  472;  and  8<w 
Hayner  v.  Fre»ton  (1881)  18  Gh.  Div.  1, 
50  L.  J.  Ch.  472,  44  L.  T.  787, 
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Mr.  Rogers^  for  the  plaintiflF.  Oabdbk 

V, 
IKGBAM. 

Mr.  T.  H.  Terrell,  for  the  defendant. 

The  Lobd  Chancellor: 

This  is  a  claim  filed  by  a  mortgagee  of  leasehold  property  against 
his  mortgagor,  the  lessee,  to  have  the  benefit  of  a  policy  of  insur- 
ance effected  on  the  premises  in  the  joint  names  of  the  lessor  and 
lessee.  The  first  question  is,  whether  the  mortgagee  is  entitled  to 
the  benefit  of  the  policy.  It  was  not  expressly  assigned  by  the 
mortgage-deed,  nor  was  any  notice  taken  of  it.  There  are  cases  in 
the  books  upon  the  right  of  parties  to  the  benefit  of  a  policy,  which 
I  should  have  been  glad  to  have  heard  cited.  It  has  been  decided 
in  a  case  where  a  tenant  for  life  had  insured,  that  the  remainderman 
was  entitled  to  the  policy.  In  a  policy  of  this  nature,  the  insurance 
is  of  the  nature  of  an  indemnity,  and  the  person  who  has  not  the 
property  could  not  recover  under  it,  because  he  has  sustained  no 
damage.  But  as  the  policy  has  been  granted  in  the  name  of  the 
landlord  and  tenant,  there  remains  a  person  who  has  a  continuing 
interest  in  it,  and,  therefore,  it  is  valid.  The  defendant,  Ingram, 
as  between  himself  and  the  lessor,  never  could  have  done  any  act 
which  would  have  prevented  this  policy  from  going  to  the  rein- 
statement of  the  premises ;  for  it  was  an  insurance  in  the  joint 
names  of  the  landlord  and  tenant,  and  both  these  parties  had  an 
interest  in  having  it  applied  to  the  one  object  of  reinstating  the 
property.  In  that  view  it  is  not  material  whether  the  right  passed 
by  the  mortgage  assignment  or  not;  because  the  policy  money 
must  go  according  to  its  original  destination.  When  the  property 
is  reinstated  by  the  expenditure,  then  the  mortgagee  will  have  the 
benefit  of  it,  and  the  defendant  never  could  be  heard  to  object  to 
that,  because  of  his  covenant  to  keep  the  premises  insured.  But, 
independently  of  that,  I  should  have  been  of  opinion  that  the 
benefit  of  the  insurance  would  pass  to  the  mortgagee.  When  a 
man  insures  property  under  an  absolute  covenant  to  insure,  and 
then  assigns  and  charges  the  lease  to  secure  a  sum  of  money,  he 
still  retains  his  interest  in  the  property,  subject  to  the  charge. 
Then  the  property  is  burnt  and  the  insurance  money  becomes 
payable.  Can  the  mortgagor  claim  this  money  against  his  own 
mortgagee,  when  the  object  of  effecting  the  policy  was  for  the  pur- 
pose of  reinstating  the  premises  ?  I  am  of  opinion  that  the  benefit 
of  the  policy  passed  by  the  mortgage. 
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The  only  other  question  is  this :  the  mortgagor  has  laid  out 
monies  in  preparing  the  ground  for  rebuilding,  and  he  claims  to  be 
repaid  that  money.  Considered  as  a  mere  case  of  expenditure  by  a 
mortgagor,  he  can  have  no  claim  to  a  shilling  of  his  expenditure ; 
but  still  he  has  the  benefit  of  that  expenditure  if  he  'chooses  to 
redeem.  Can  he  claim  it  as  coming  in  aid  of  the  policy?  The 
insurance  office  has  a  right  to  say,  we  will  reinstate  the  premises; 
and  then  this  becomes  a  voluntary  expenditure  on  the  part  o!  the 
defendant,  for  which  he  can  make  no  claim.  I  am  of  opinion  that 
the  jurisdiction  has  been  properly  exercised,  and  the  order  is  right 
in  compelling  the  defendant  to  concur  with  the  lessor  in  giving  the 
receipt  for  the  policy  money,  in  order  that  the  whole  of  it  may  be 
devoted  to  the  reinstatement  of  the  property. 

Appeal  dismissed f  with  costs. 


1854. 
Jan.  26. 

KlNDBUSLBT, 

V..C. 

[489] 


COTTON  V.  COTTON  (I). 

(23  L.  J.  Ch.  489—492 ;  S.  C.  2  W.  R.  207.) 

A  testator  gave  to  two  trustees,  in  trust  for  the  child  or  chfldren  of  his 
daughter-in-law,  the  sum  of  700/.  to  each  child,  to  be  paid  by  his  executors 
as  soon  as  each  child  became  of  the  age  of  twenty-one  years  (or  by  mutusl 
agreement  the  trust  was  to  continue  longer  after  each  child  should  hi?e 
passed  the  age  of  twenty-one) ;  the  aforesaid  sums  to  remain  in  the  stock  and 
possession  of  his  executors  until  the  whole  sum  be  paid  to  the  said  trustees, 
for  the  sole  use  of  the  said  children ;  but  should  either  child  or  both 
children  of  his  daughter-in-law  die  without  leaving  issue,  then  the  700/. 
for  one  child  (or  if  both  die  and  leave  no  issue  living),  1,400/.  for  the  use  of 
other  persons :  Held,  that  the  grandchildren  of  the  testator  upon  attuning 
twenty-one  took  absolute  interests  in  the  money,  liable  to  be  divested  in 
the  event  of  their  dying  without  leaving  issue. 

This  was  a  special  case,  which  stated  that  the  will  of  William 
Cotton,  dated  the  9th  of  December,  1834,  contained  the  following 
bequest :  "  I  give  unto  my  son,  G,  K,  Cotton  and  T.  Vicary  in  trust 
for  the  child  or  children  of  Margaret  Cotton  by  her  late  husband, 
my  son  William  Cotton,  the  sum  of  700/.  to  each  child,  to  be  paid 
by  my  executors  as  soon  as  each  child  become  the  age  of  twenty-one 
years  (or  by  mutual  agreement  the  trust  may  continue  longer  after 
each  child  is  past  the  age  of  twenty-one  years) ;  the  aforesaid  sum 
or  sums  of  700{.  or  1,400/.  to  remain  in  the  stock  and  possession  oi 
my  executors,  until  the  whole  sum  or  sums  be  paid  to  the  sftid 
trust,  their  heirs  or  assigns,  for  the  sole  use  of  the  aforesaid  children, 


(1)  See  the  cases  referred  to  in  the  note  to   Edwards  v.  Edwards,  92  B,  B« 
4(54,  «.— O.  A.  S. 
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without  any  interest.     Should   either   child   or  hoth  children  of      Cotton 
Margaret  Cotton  by  her  late  husband,  my  son  William,  die  without      cotton. 
issue  living,  then  the  said  sum  of  700Z.  for  one  child,  or  if  *both  die       [  **^  J 
and  leave  no  issue  living  1,400?.,  two  thirds  for  the  use  of  my  son 
J.  K.  Cotton's  children  for  ever,  and  one  third  for  the  use  of  my  son 
Gilbert  K.  Cotton's  children  for  ever."     And  the  testator  gave  all 
the  residue  of  his  estate  and  effects  to  his  two  sons  share  and  share 
alike  tor  ever,  and  appointed  the  said  J.  K.  Cotton  and  6.  E.  Cotton 
executors  of  his  will. 

The  testator  made  a  codicil  to  his  will,  dated  the  27th  of  January, 
1836,  in  the  following  words :  "  I  have  (in  consideration  of  the  many 
children  my  two  sons  J.  K.  Cotton  and  G.  K.  Cotton  have  to  main- 
tain, also  the  large  amount  of  property  that  must  come  to  the  two 
children  of  Margaret  Cotton)  changed  the  amount  given  to  those 
children — that  instead  of  700/.  to  each  child  to  be  500Z.,  to  be  given 
and  divided  in  the  same  manner  in  proportion  as  there  stated  for 
TOOL"  There  were  two  children  of  Margaret  Cotton,  one  of  whom 
was  the  plaintiff,  who  attained  the  age  of  twenty-one  years  in 
February,  1850 ;  the  other,  Fanny,  attained  the  age  of  twenty-one 
in  November,  1858.  The  questions  submitted  to  the  Court  were, 
whether  the  plaintiff  having  attained  the  age  of  twenty -one  years 
was  or  not  absolutely  entitled  to  one  of  the  said  sums  of  5002. ; 
secondly,  whether  the  said  plaintiff  was  or  not  entitled  to  interest 
on  the  said  sum  of  500/.  from  the  time  of  his  having  attained  the 
age  of  twenty-one  years ;  thirdly,  whether,  if  the  plaintiff  was  not 
absolutely  entitled  to  such  sum  of  500/.,  he  was  not  entitled  to  a  lite 
interest  or  some  other,  and  what,  interest  therein,  and  whether  or 
not  with  a  limitation  over  in  the  event  of  his  dying  without  leaving 
issue  living  at  the  time  of  his  decease ;  fourthly,  whether  in  any 
event  the  plaintiff  was  or  not  now  entitled  to  receive  the  said  sum 
of  500/.,  and  whether  he  was  or  not  competent  to  give  the  executors 
of  the  will  a  good  discharge  for  the  same  ;  fifthly,  whether,  if  the 
plaintiff  was  not  absolutely  entitled  to  the  said  sum  of  500/.  it  ought 
or  not  to  be  paid  by  the  executors  to  the  trustees  of  the  will,  to  be 
by  them  invested  in  the  funds  upon  trust  for  the  several  persons 
declared  to  be  interested  therein  according  to  their  respective 
interests ;  sixthly,  by  whom  or  out  of  what  fund  the  costs  of  this 
special  case  ought  to  be  paid. 

Mr.  Baxly  and  Mr.  IL  Stevens  appeared  for  the  children  of 
Margaret  Cotton,  and  contended  that  they  were  entitled  absolutely 
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Cotton      to  the  sum  of  500Z.  each,  upon  attaining  the  age  of  twenty-one  years, 

CorroK.      aiid  that  it  was  only  in  the  event  of  their  dying  without  issue  under 

twenty-one  that  the  property  was  given  over.    The  feeling  of  the 

Court  was  always  to  avoid  postponing  the  vesting  during  the  whole 

life  of  a  person. 

The  following  cases  were  cited :  Home  v.  Pillans  (l) ;  Barker  v. 
Cocks  (5^) ;  Edwards  v.  Edwards  (3) ;  Re  More's  Trust  (4) ;  Burroics 
V.  Cottrell  (5) ;  Alexander  v.  Alexander  (fl). 

Mr.  Follett  and  Mr.  Nichols  appeared  for  the  other  parties  in 
the  suit. 

KiNDBBSLBY,  Y.-C.  (without  hearing  counsel  for  the  defendants)  said : 

Admitting  entirely  the  principle  of  the  cases  cited,  and  without 
infringing  in  any  manner  upon  them,  I  do  not  think  this  case  comes 
within  the  principle  laid  down.  The  language  which  the  testator 
uses  is  most  inaccurate  and  inappropriate.  He  was  not  only  no 
lawyer  but,  to  a  certain  extent,  illiterate.  There  is  consequently 
much  diflBculty  in  interpreting  the  will.  Taking  all  the  circum- 
stances into  consideration,  it  appears  to  me  that  what  the  testator 
meant  was  this :  that  the  executors  were  to  hold  certain  money  until 
the  children  of  his  deceased  son  had  attained  twenty-one ;  when  they 
respectively  attained  twenty-one  the  executors  were  not  to  pay  to 
the  children,  but  to  pay  the  700i.  to  certain  trustees,  but  they  were 
not  to  make  a  payment  to  the  trustees  until  the  children  had 
attained  twenty-one,  and  then  these  trustees  were  to  hold  the  fund 
in  trust  for  the  children  who  had  then  attained  twenty-one,  and  for 
their  sole  use ;  but  then  he  says,  should  either  child  or  both  children 
of  Margaret  Cotton  by  her  late  husband,  die  without  issue  living, 
[  *^9i  I  then  the  sum  of  700i.  *for  one  child ;  or  if  both  die  and  leave  no 
issue  living,  1,400Z. ;  two  thirds  for  the  use  of  my  said  son  J.  K. 
Cotton's  children,  for  ever,  and  one  third  for  the  use  of  my  son 
Gilbert  K.  Cotton's  children  for  ever.  This,  I  think,  is  the  general 
intention  of  the  testator,  and  that  I  infer  by  putting  together  the 
whole  of  the  language  he  has  used.  He  first  gives  to  two  persons, 
one  of  whom  only  is  an  executor,  in  trust  for  the  child  or  children 
of  Mrs.  Cotton,  700/.  to  each  child,  and  so  there  can  be  no  doubt 
that  is  given  to  the  trustees  for  the  children,  and  then  to  take 

(1)  39  E.  E.  116  (2  My.  &  K.  15).  (4)  90  E.  E.  320  (10  Hare,  171). 

(2)  63  E,  E.  17  (6  Beav.  82).  (5)  30  E.  E.  171  (3  Sim.  375). 

(3)  92  E.  E.  464  (16  Beav.  357).       (6)  59  R  E.  566  (5  Beav.  518). 
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abBolute  interests ;  and  to  be  paid  by  the  executors  as  soon  as  each  Cotton 
child  attains  twenty-one,  to  the  trustees.  Then  comes  the  following  cotcow. 
passage :  "  or,  by  mutual  agreement,  the  trust  may  continue  longer 
after  each  child  is  past  the  age  of  twenty-one  years."  What  does  he 
refer  to  here  ?  What  is  to  be  done  when  they  attain  twenty-one  ? 
They,  the  executors,  are  to  pay  to  the  trustees,  and  then  comes  this 
alternative — instead  of  paying  to  the  trustees,  by  mutual  agreement 
the  trust  may  continue  longer. 

I  cannot  help  thinking  the  testator  meant  by  ''mutual  agreement,' 
that  the  money,  instead  of  being  handed  over  to  the  trustees  when 
the  children  attained  twenty-one,  they  were  by  mutual  agreement  to 
hold  it  so  much  longer,  although  each  child  had  attained  twenty-one. 
Whose  mutual  agreement  is  here  spoken  of?  It  has  been  contended 
that  it  means  the  children  who  had  attained  twenty-one.  When 
they  attain  twenty-one  the  executors  pay  to  the  trustees,  or,  instead 
of  that,  "  by  mutual  agreement*'  the  trust  is  to  continue  although 
the  children  have  attained  twenty-one.  I  think  this  is  corroborated 
by  what  follows.  The  money  is  to  remain  in  the  possession  of  the 
executors  till  the  whole  sum  be  paid  to  the  trustees,  their  heirs  and 
assigns,  for  the  sole  use  and  benefit  of  the  children.  One  thing  is 
quite  clear,  that  the  testator  intended  his  executors  to  hold  the 
money  till  the  children  attained  twenty-one;  when  that  event 
arrives,  then,  for  the  first  time,  a  trust  arises  in  the  hands  of  the 
trustees,  and  that  is  for  the  benefit  of  the  children,  according  to 
what  follows :  and  the  only  doubt  in  my  mind  is  that  arising  by 
reason  of  the  period  of  the  trust  continuing  longer  by  mutual 
agreement ;  but  when  I  find  that  trust  put  by  way  of  alternative,  I 
cannot  think  it  was  to  be  otherwise  than  by  mutual  agreement  of 
the  children  who  should  have  attained  twenty-one  and  the  trustees. 
He  might  have  considered  that  there  were  reasons  that  should 
induce  them  to  come  to  an  agreement  that  the  money  should  remain 
in  the  hands  of  the  executors  for  a  further  time.  The  trust,  there- 
fore, is,  no  doubt,  for  the  sole  use  of  the  aforesaid  children ;  and 
those  words  are  not  undeserving  of  observation,  but  I  cannot  think 
they  can  be  held  to  import  that  there  is  to  be  no  qualification  of  the 
gift ;  and  when  I  find  that  the  trust  is  not  to  take  effect  till  they 
attain  twenty-one,  and  then  if  the  children  die  without  leaving 
issue,  or  both  dying  without  leaving  issue,  then  the  whole 
1,4001.  to  go  in  a  particular  way,  I  cannot  think  that  these 
words  "sole  use"  should  prevent  the  application  of  the  sub- 
sequent passage,  which  would  otherwise  be  an  absolute  gift  for  the 
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benefit  of  the  children.    I  have  no  doubt  that  the  testator,  in  making 
the  codicil,  had  no  intention  to  make  a  difference  as  to  the  500{. 
In  the  distinction  his  only  object  was  to  say,  that  for  the  reasons  he 
mentioned,   and  the  large  property  which  would  come  to  these 
children,  he  thought  they  should  have  only  600L  ;  and  then  he  says, 
instead  of  700{.  the  500/.  to  be  given,  &c.    It  would  be  perverting 
the  meaning  of  the  testator  to  say  he  considered  he  had  given  them 
an  absolute  interest  not  liable  to  be  divested.     Then  he  says,  instead 
of  700/.  to  each  child,  500/.  to  be  divided  in  the  same  way  as  the 
700/.    I  have  no  doubt  it  was  present  to  the  testator's  mind  that  he 
had  directed  that  700/,  should  be  given  to  each  child,  and  in  a 
certain  event  divided  amongst  other  persons,  otherwise  why  should 
he  have  used  the  word  **  divided  "  as  applicable  to  each  separate 
legacy  ?     So  that  on  the  one  hand  the  codicil  does  not  provide  that 
the  children  shall  have  an  absolute  interest ;  and,  on  the  other  hand, 
there  is  nothing  to  lead  to  the  supposition  that  they  had  not  such 
interest.    Therefore,  for  the  reasons  I  have  mentioned,  I  think  the 
testator  did  mean  his  grandchildren,  if  they  left  issue,  to  have  the 
absolute  disposal  of  this  fund ;  but  if  they  did  not  leave  issue,  then 
it  was  to  go  over ;  *and  there  is  nothing  anomalous  in  this  mode  of 
giving  the  property.     The  reason  is  always  this,  to  prevent  the 
party  having  an  absolute  control  over  it,  and  to  prevent  him  giving 
it  away  if  he  has  no  children,  and  this  always  keeps  him  under  control. 
I  must,  therefore,  declare  that  the  plaintiff  takes  an  absolute  interest 
liable  to  be  divested  in  the  event  of  his  dying  without  issue  living  at 
his  death  :  that  the  plaintiff  is  entitled  to  interest  from  the  period 
of  his  attaining  twenty-one  years  of  age.    The  costs  of  all  parties  to 
come  out  of  the  general  residue. 

The  first  question  was,  consequently,  answered  in  the  native; 
the  second  in  the  affirmative ;  the  third  by  a  declaration  as  to  the 
rights  of  the  plaintiffs ;  the  fourth  in  the  negative ;  the  fifth  in  the 
affirmative ;  and  as  to  the  costs,  to  be  paid  out  of  the  general 
residue  of  the  testator's  estate. 


1854. 
Jiified. 

Stuart, 
V.-C. 

[609  ] 
[  •610  ] 


RANNIE  V.  CHANDLER. 

(23  L.  J.  Ch.  609—611 ;  S.  C.  2  W.  R.  537  ;  23  L.  T.  O.  S.  205,) 

Mrs.  A.,  the  wife  of  Mr.  A.,  wrote  a  letter  to  her  mother  B.,  strooglj 
urging  her  to  lend  Mr.  A.  the  eum  of  2,000/.  (the  amount  of  an  intended 
legacy  from  B.  to  Mrs.  A.)  at  interest,  to  be  paid  to  B.  during  her  life.  B. 
sold  out  2,000/.  Consols,  and  remitted  the  proceeds  to  Mr.  A.,  and  made  the 
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following  iDdoTsement  on  the  broker's  receipts :  '^  The  inclosed  sums  were       Bankib 
sold  out  for  Mrs.  A.,  with  a  promise  on  her  part  that  I  should  receive  «• 

interest  at  5/.  per  cent,  during  my  life,  seeing  that  it  was  my  intention  to  have  Chawdlbb. 
left  it  to  her  at  my  death,  but  her  application  was  too  urgent.*'  B.  died 
intestate :  Held,  that,  under  these  circumstances,  the  proceeds  of  the  stock 
were  lent  and  not  given  to  Mr.  A.,  and  that  the  amount  was  a  debt  due  from 
him  to  B.  at  her  death,  and  ought  to  be  set  off  against  the  distributive 
share  to  which  Mrs.  A.  was  entitled  in  her  mother's  estate. 

Mbs.  Lbe,  who  was  a  widow  and  resided  in  England,  had  a 

dsQghter,  Mrs.  Boyle,  who  lived  with  her  husband  in  New  Tork. 

Mrs.  Boyle  sent  a  letter  to  Mrs.  Lee,  dated  the  30th  of  October, 

1845,  from  which  the  following  passages  have  been  extracted: 

"  Mt  dbabbst  Mother, — In  the  last  letter  I  received  from  Anne,  she 

told  me  that  yon  had  left  2001.  with  Colonel  King  for  our  dear 

child  Emily,  for  which,  believe  me,  I  feel  most  truly  thankful,  and 

for  which,  I  assure  you,  we  all  unite  in  deep  and  heartfelt  gratitude. 

Anne  also  tells  me,  that  with  true  Christian  fortitude  you  have 

made  your  will,  and  left  the  sum  of  2,000Z.,  the  interest  to  be 

enjoyed  by  me  for  my  life,  and,  at  my  death,  the  principal  to  be 

divided  among  my  children.  ...  I  am  going  to  make  a  proposal 

to  you  which  I  earnestly  beg  of   you    to    consider    with   your 

accustomed  kindness  and  patience.    John   (meaning  Mr.  Boyle, 

the  husband)   has  been    offered    a    partnership    in    one  of    the 

most  respectable   firms  in  New   Tork — the   firm  of  Dubois  and 

Stoddart,  musical  publishers  and  sellers  of  music  and  musical 

instruments,  and  the  finest  and  oldest  pianoforte  manufacturers 

in  America.    Dubois  is  growing  old,  and  finds  the  labour  too  great, 

and  he  wants  a  partner  who  has  good  musical  knowledge,  and  is 

of  known  honour  and  probity.    He  has  known  John  ever  since 

we  have  been  in  America,  and  says  he  would  rather  have  him 

than  any  man  living,  but  he  requires  him  to  bring  2,000Z.  to  the 

firm.    Now,  my  dearest  mother,  what  I  wish  to  propose  to  you  is, 

that  you  lend  us  the  legacy,  which  is  exactly  the  sum  required, 

and  we  will  gladly  pay  you  71.  per  cent.,  which  is  New  York 

interest,  for  your  life,  and  then  you  will  not  suffer  any  personal 

inconvenience,  and  I  will  pledge  you,  on  all  my  hopes  of  Heaven, 

that  the  2,0002.  will  be  as  safe  as  if  in  the  Bank  of  England,  and 

you  will  have  the  satisfaction  of  knowing  that  you  have  raised  us 

from  penury  and  suffering  to  comfort  and  respectability,  for  our 

income  will  be  at  the  least  8,000  dollars  a  year,  and  the  principal 

will  be  always  increasing.    In  short,  this  is  one  of  those  tides  in 

our  lives  *  that  once  neglected  never  flow  again ; '  and  I  do  mos^ 

earnestly  trust  that  the  Almighty  God  may  direct  your  decision. 
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Rakvib      and  then  I  feel  assured  that  you  will  enable  us  to  profit  by  an 
Chandlbb.    ^^^^  which  is  every  way  so  very  superior  to  anything  we  could 
have  expected  to  happen.*' 

Mrs.  Boyle  addressed  another  letter,  dated  the  15th  of  November, 
.  1845,  to  her  mother,  which  contained  the  following  passages: 
"My  dearest  Mother, — Your  letter,  dated  the  14th  of  October, 
arrived  safely,  and,  with  it,  a  letter  of  credit  from  Colonel  King 
for  2001.  It  is  in  vain  for  me  to  attempt  to  describe  our  feelings  of 
affectionate  gratitude  for  this  generous  gift.  I  think  by  this  time 
you  must  have  received  a  letter  I  wrote  by  the  Great  Western, 
The  petition  I  made  to  you  therein  I  do  most  earnestly  renew,  as 
I  feel  certain  it  would  be  attended  wilh  the  most  satisfactory 
results.  I  now  look  forward  with  hope  to  a  brighter  time,  for  I 
cannot  believe  for  a  moment  that  you  will  refuse  my  prayer  to 
lend  us  the  2,0001. ;  and,  if  you  do  not  think  7/.  per  cent,  a 
sufficiently  high  interest,  John  would  willingly  pay  any  interest 
that  you  think  right." 

After  the  receipt  of  these  letters,  and  between  the  months  of 
April  and  September,  1846,  Mrs.  Lee  sold  out  stock  to  the  amount 
of  2,0002.,  and  remitted  the  proceeds  to  Mr.  Boyle.  On  the  backs 
of  two  out  of  the  three  brokers'  certificates  of  the  sales  of  the 
stock,  Mrs.  Lee  had  written  the  following  words :  "  E.  Hodgson's 
receipt  for  selling  out  stock  to  send  to  Mrs.  Boyle."  On  the  other 
certificate,  inclosing  the  two  former  ones,  was  this  indorsement, 
also  in  Mrs.  Lee's  handwriting :  "  The  inclosed  sums  were  sold 
[  ♦611  ]  out  for  *Mrs.  Boyle,  with  a  promise  on  her  part  that  I  should 
receive  interest  at  51.  per  cent,  during  my  lifetime,  seeing  that  it 
was  my  intention  to  have  left  it  to  her  at  my  death  as  I  had  done 
to  her  brothers  and  sisters,  but  her  application  was  too  urgent  to 
be  refused." 

Mrs.  Boyle  addressed  a  letter  to  her  mother,  dated  the  15th 
of  January,  1847,  which  contained  the  following  passage:  "Mi 
DEAR  Mother, — I  fear  you  must  have  thought  me  very  negligent 
to  have  allowed  your  last  delightful  letter  to  remain  so  long 
unnoticed,  but  I  have  been  anything  but  unmindful  of  you.  I 
assure  you  that  you  would  have  heard  from  me  much  sooner  if  I 
could  have  told  you  exactly  when  we  could  send  the  interest 
due.  .  .  .  This  cannot  occur  in  future,  as  we  shall  be  able  to 
lay  aside  money  to  meet  this  demand.  I  hope  and  trust,  my 
dearest  mother,  that  you  will  not  have  suffered  any  inconvenience 
from  this  unavoidable  delay,  >vhich  has  not  been  any  neglect  on 
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our  part.  ...  In  the  course  of  February,  you  will  receive  three      rannm 
quarters'  interest  on  the  first  1,000Z.,  and  six  months'  interest  on    chandlib. 
the  last  1,000Z.,   which  will  amount  exactly  to  62Z.   10s.;    the 
remainder   will   be  paid  in   May,  and   after  that  every  quarter 
regularly." 

In  December,  1847,  Mrs.  Lee  died,  having  made  a  will,  which, 
however,  did  not  contain  any  disposition  of  her  personal  estate. 
She  left  four  other  children,  besides  Mrs.  Boyle. 

This  was  a  suit  for  the  administration  of  the  estate  of  Mrs.  Lee, 
and  a  decree  for  the  usual  accounts  was  made  in  1851.  The 
Master  made  his  report,  and  thereby  found  that  no  part  of  the 
estate  of  the  testatrix  was  outstanding. 

Exceptions  were  taken  to  this  report  on  the  ground  that  the 
Master  ought  to  have  found  that  the  sum  of  2,000Z.  was,  or  the 
proceeds  of  the  stock  sold  out  by  Mrs.  Lee,  were,  due  to  her  estate 
from  Mr.  Boyle. 

Mr.  Wigram  and  Mr.  Schomherg,  for  the  exceptions,  contended 
that  the  sum  remitted  to  Mr.  Boyle  was  a  loan,  and  not  a  gift, 
and  that  it  was  due  from  him  to  the  estate  of  the  testatrix.  They 
did  not,  however,  wish  that  this  sum  should  be  paid  by  Mr.  Boyle. 
All  that  was  required  on  the  part  of  Mrs.  Lee's  family  was,  that  it 
should  be  set  off  against  the  distributive  share,  to  which  Mr.  Boyle 
was  entitled  in  right  of  his  wife,  of  the  personal  estate  of  Mrs.  Lee. 

Mr.  Bacon  and  Mr.  Rogers^  for  Mr.  Boyle : 

This  sum  is  not  a  debt  due  from  Mr.  Boyle.  If  it  is  claimed  as 
a  debt,  let  proceedings  be  taken  at  law  against  Mr.  Boyle.  Whether 
Mr.  Boyle  ought  or  ought  not,  in  point  of  morality,  to  allow  this 
sum  to  be  set  off  against  his  share,  is  not  the  question.  He  stands 
here  on  his  legal  rights,  and  on  them  the  Court  is  to  adjudicate. 
The  indorsements  by  Mrs.  Lee  on  the  certificates  are  inconsistent 
with  the  theory  of  a  loan. 

Mr.  MalinSf  Mr.  Craig,  Mr.  Busk  and  Mr.  Smyth,  for  other 
parties  in  favour  of  the  exceptions,  were  not  called  upon. 

Mr.  Lambert,  for  the  executors. 

Stuakt,  V.-C.  said,  that  Mrs.  Boyle  had  distinctly  asked  for  the 
Bxxm  in  question  as  a  loan,  and  that  it  was  given  to  Mrs.  Boyle  as 
a  loan,  and  on  no  other  footing.  What  made  the  matter  plain  was 
the  distinction  in  Mrs.  Boyle's  letters  between  the  sum  of  2,0001.^ 
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which  was  asked  for  as  a  loan,  and  the  200/.  which  was  sent  and 
acknowledged  as  a  gift.  There  was  certainly  a  difficolty  in  the 
case  arising  from  the  indorsements  made  by  Mrs.  Lee  on  the 
certificates.  These,  however,  in  his  opinion,  did  not  amount  to 
evidence  of  a  gift.  He  must,  therefore,  hold  that  this  sum  was 
outstanding  estate,  and  that  it  should  be  set  off  against  Mr.  Boyle's 
share  of  Mrs.  Lee's  estate. 


1854. 
Jul^  15. 

Wood,  V.-C. 
[776] 


DE  WINDT  V.   DE  WINDT. 

(23  L.  J.  Ch.  776;  S.  C.  2  Eq.  B.  1007 ;  2  W.  R.  6J8.) 

Legacy  to  a  Roman  Catholic  chapel  directed  to  be  paid  to  the  trustees  for 
the  necessary  repairs  of  the  chapel. 

The  testator  in  this  cause  bequeathed  to  ''  Miss  Galigney's 
Catholic  (Roman)  Chapel  at  St.  John's  Wood"  60(M.;  and  a  question 
was  raised  as  to  the  persons  to  whom  this  legacy  should  be  paid. 

Mr.  WiUcock  and  Mr,  Prendergast  appeared  for  the  plaintiff. 

Mr.  Rolty  Mr.   Hooper    and    Mr.  Itudall  appeared   for  the 
defendants. 

Mr.  IVickenSy  for  the  Attomey-Oeneral. 

Wood,  V.-C,  upon  the  authority  of  The  Attorney-General  v. 
ltuper(^),  where  a  legacy  to  a  parish  church  was  paid  to  the  church^ 
wardens,  directed  that  this  legacy  should  be  paid  to  the  trustees  of 
the  chapel  for  the  necessary  repairs. 


1854. 
Jtily  29. 

Kkiomt 
Bbucb, 

TUBNEB, 

L.JJ. 

[816] 


Ex  PARTE  MACAULAY. 

(23  L.  J.  Ch.  815-816;  S.  C.  2  W.  R.  667.) 

Freehold  and  copyhold  hereditaments  were  taken  by  a  Railway  Company, 
and  the  money  paid  into  Court:  Held,  that  the  money  could  not  be 
re-invested  in  leasehold  property. 

Gbbtain  freehold  and  copyhold  lands  were  taken  by  the  Lanca- 
shire and  Yorkshire  Railway  Company  for  the  purposes  of  their 
line  under  the  powers  in  their  Act.  These  lands,  at  the  time  of 
the  purchase,  were  limited  in  strict  settlement.  The  Company 
paid  the  purchase-money  into  Court.  The  parties  entitled  under 
the  settlement  were  desirous  that  the  money  should  be  laid  out  in 


(1)  2  P.  Wms.  125. 
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the  purchase  of  a  long  leasehold  estate  for  a  term  created  in  1687      Kx  parte 

Macau  LAY. 
of  1,000  years,  at  a  very  trifling  rent,  which  the  termor  held  without 

impeachment  of  waste.  The  rent  had  not  been  paid  for  many  years, 
and  although  inquiry  had  been  instituted,  the  reversioner  could  not 
be  discovered.  By  the  69th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  8  Yict.  c.  18,  it  is  directed  that  money  arising  from  the 
sale  of  settled  estates  to  a  Company,  shall  be  laid  out  in  the  pur- 
chase of  other  lands  ''  to  be  conveyed,  limited  and  settled  upon  the 
like  uses,  trusts  and  purposes,  and  in  the  same  manner  as  the 
lands  in  respect  of  which  such  money  shall  have  been  paid" 
stood  settled  before  the  purchase.  The  clause  in  the  Company's 
Act  relating  to  re-investments  was  in  the  same  terms. 

Mr.  Dart,  in  support  of  the  application,  stated  that  the  point 
bad  been  brought  before  Yice-Ghancellor  Stuabt,  who,  doubting  the 
propriety  of  making  the  order,  had  directed  that  the  question  should 
be  submitted  to  their  Lordships.  The  evidence  before  the  Court 
showed  that  the  leasehold  land  proposed  to  be  purchased  was  locally 
situated  so  as  to  be  held  very  advantageously  with  the  remainder 
of  the  settled  property,  a  small  part  only  of  which  had  been  taken. 
The  leasehold  land  consisted  of  between  four  and  five  acres,  and 
lay  between  the  estate  and  the  road  leading  to  the  neighbouring 
village.  The  parties  wished  the  land  to  be  assigned  upon  trusts  as 
nearly  as  could  be  corresponding  with  the  uses  of  the  settlement. 
One  of  their  Lordships  (Lord  Justice  Knight  Bruce),  when  a  Yice- 
Chancellor,  had  permitted  a  re-investment  of  money  produced  by 
the  sale  of  freehold  *lands  to  be  made  in  copyholds  of  inheritance :  [  *816  ] 
Re  Cann's  Estate  (l),  the  Master  having  reported  in  favour  of  such 
an  investment. 

Mr.  Bacon  appeared  for  the  Company. 

Lord  Justice  Knight  Bruce: 

We  think  that  the  words  of  the  Act  ought  to  be  adhered  to.  The 
case  cited  has  gone  quite  far  enough,  and  we  are  by  no  means 
disposed  to  relax  the  rule  any  further. 

Lord  Justice  Turner: 
The  application  must  be  refused. 

(I)  87  K.  B.  610  (19  L.  J.  Ch.  376). 


464  1864.    CH.    28  L.  J.  CH.  876.  [b-b- 

1864.  MARKYAT  v.  MAERTAT. 

■^*"^^'  (23  L.  J.  Ch.  876—878 ;  S.  C.  2  Eq.  R.  1 138 ;  2  W.  B.  576.) 

KiKDEBSLBT,  In  a  suit  instituted  by  one  of  the  cestui  que  trusts  against  the  trustees,  to 

y.-O.  administer  the  trusts  of  a  will,  a  motion  was  made  by  the  plaintiff  that  the 

[  876  ]  trustees  might  be  ordered  to  bring  into  Court  certain  sums  of  stock 

admitted  to  form  part  of  the  trust  funds :  Held,  upon  the  authority  of  a 
case  decided  by  Wiorah,  Y.-C,  that  the  stock  must  be  paid  into  Conrt^ 
although  there  was  no  allegation  of  misconduct  or  want  of  confidence  in 
the  trustees. 

Held,  also,  that  the  remaining  cestui  que  trusts  were  not  necessary  parties 
to  the  suit,  and  that  it  was  not  necessary  to  serve  them  with  notice  of  this 
motion. 

This  suit  was  instituted  for  the  administration  of  the  estate  of 
Joseph  Marryat,  who,  by  his  will,  dated  the  18th  of  August,  1818, 
devised  and  bequeathed  all  his  real  and  personal  estate  to  his 
brother  Samuel  Marryat  and  Thomas  Wilson  upon  trust  to  sell  the 
same  and  apply  the  proceeds  for  the  benefit  of  his  children  and 
other  persons  therein  particularly  mentioned. 

The  trustees  acted  in  pursuance  of  the  trusts  of  this  will,  and 
there  were  at  the  present  time  two  several  sums  of  Government 
stock  forming  part  of  the  trust  funds,  that  is  to  say,  2,000/.  and 
28,000Z. 

The  defendants  to  this  suit  were  appointed  trustees  under  the 
will  of  the  testator  in  lieu  of  the  original  trustees;  and  they  admitted 
by  their  answer  that  the  above  two  sums  of  stock  were  now  standing 
in  their  names,  and  they  stated  that  the  dividends  had  been 
regularly  paid  according  to  the  trusts  of  the  will. 

The  plaintiff  was  the  executor  and  residuary  legatee  of  one  of  the 
sons  of  the  testator,  and  consequently  entitled  to  a  share  in  the 
testator's  estate ;  and  a  motion  was  now  made  on  his  behalf  that 
the  defendants  might  be  ordered  to  transfer  into  Court  the  above 
two  sums  of  stock. 

The  motion  also  included  the  payment  into  Court  of  two  other 
sums  of  money  arising  from  the  sale  of  a  portion  of  the  testators 
estate,  but  as  to  these  sums  no  question  of  law  arose. 

The  motion  was  resisted  by  the  trustees  on  the  ground  that  the 
persons  beneficially  interested  in  the  property  of  the  testator  were 
not  made  parties  to  the  suit,  and  had  not  been  served  with  notice 
of  this  motion,  and  also  that  there  was  no  authority  for  requiring 
the  trustees  of  a  will  to  pay  into  Court  such  sums  of  money  as 
might  form  part  of  the  testator's  estate,  unless  upon  an  allegation 
that  they  had  misconducted  themselves  in  the  trusts  of  the  will  and 
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*were  unfit  to  have  the  controul  of  the  funds.    No  such  allegation     Mabbtat 
was  made  in  this  case.  Mabryat. 

[  •877  ] 

Mr.  Baily  and  Mr.  Batten  appeared  in  support  of  the  motion, 
and  submitted,  that  it  was  rendered  unnecessary  by  the  42nd 
section  of  the  Chancery  Amendment  Act,  16  &  16  Vict.  c.  86,  to 
serve  the  cestui  que  trusts  with  notice  of  motion,  and  it  was  unneces- 
sary to  make  any  of  the  persons  parties  to  an  administration  suit 
who  were  beneficially  interested  as  legatees,  since  by  the  new 
practice  they  were  sufficiently  represented  by  the  trustees  of  the 
will.  The  case  of  Bartlett  v.  Bartlett  (1)  was  relied  upon  in  support 
of  the  motion. 

Mr.  Glasse  and  Mr.  HetheringUm  opposed  the  motion,  and 
contended,  that  it  never  could  have  been  the  intention  of  the 
Chancery  Amendment  Act  that  money  should  be  ordered  to  be 
paid  into  Court  without  the  cestuis  que  trust  having  an  opportunity 
of  appearing.  Neither  could  the  trustees  be  compelled  to  pay  money 
into  Court  where  there  was  no  allegation  of  misconduct  against 
them.  Such  a  course  would  be  virtually  depriving  the  trustees 
of  that  power  over  the  fund  which  was  given  them  by  the  testator. 

En^DEBSLEY,  V.-C. : 

The  object  of  this  motion  is,  that  two  sums  of  stock  and  two 
sums  of  money  should  be  paid  into  Court  by  the  trustees  of  the  will 
of  James  Marryat,  on  the  ground  that  such  sums  respectively 
formed  part  of  the  trust  funds,  and  are  admitted  by  the  answer  to 
be  in  the  possession  of  the  trustees.  I  confess  it  has  always 
appeared  strange  to  me  that  any  trustees  should  feel  an  objection 
to  transfer  into  Court  any  sums  of  stock  which  should  be  in  their 
possession  as  forming  part  of  a  trust  fund.  I  should  have  thought 
they  would  have  been  anxious  to  get  rid  of  the  trouble.  I  refer 
now  to  the  sums  of  stock  only.  With  regard  to  money  in  the 
hands  of  trustees  many  questions  may  arise,  and  therefore  they 
stand  upon  quite  a  different  footing.  At  the  same  time,  there  is  no 
reason  why  I  should  order  the  stock  to  be  transferred  into  Court  if 
there  is  any  valid  objection  to  such  a  course.  In  this  case  it  is  not 
disputed  that  the  two  sums  of  stock  formed  part  of  the  testator's 
estate,  and  there  is  no  suggestion  that  there  are  any  debts,  to  the 
payment  of  which  these  sums  might  be  applied.  In  fact,  all  parties 
seem  to  have  acted  upon  the  assumption  that  the  fund  was  clear 
(1)  67  B.  B.  168  (4  Hare,  631). 

B.B. — ^YOL.  xcvni.  30 
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Marbtat  and  was  not  wanted  for  debts.  These  funds,  then,  are  part  of  the 
M ABRTAT  testator's  estate,  and  are  vested  in  the  trustees  upon  ordinary  trusts ; 
and  I  confess  I  cannot  see  upon  what  grounds  it  is  that  without  any 
suggestion  of  improper  conduct  on  the  part  of  the  trustees,  or  any 
allegation  that  they  are  not  persons  who  can  be  depended  upon — I 
cannot  see  how  in  such  a  case  any  person  having  an  interest  in  the 
fund,  however  remote,  should  be  at  liberty  to  come  to  the  Court 
and  say  what  amounts  to  this,  that  the  trustees  shall  be  displaced 
from  their  duties  and  the  fund  shall  be  taken  out  of  their  hands  and 
paid  into  Court.  I  do  not  understand  upon  what  ground  it  should 
be  done ;  yet  the  case  of  Bartlett  v.  BartUtt  certainly  does  appear 
to  be  exactly  in  point.  It  has  been  said,  that  that  case  is  reported 
in  a  very  meagre  way,  but  still  I  see  no  reason  why  I  am  not  to 
follow  it.  The  reporter  is  usually  very  accurate,  and  I  do  not  think 
he  would  have  been  likely  to  publish  such  a  report  unless  it  had 
been  decided  in  that  way.  As  the  case  stands  it  is  this :  that  a 
residuary  sum  of  stock  standing  in  the  names  of  trustees,  the 
dividends  of  which  are  paid  by  them  to  the  parties  entitled  thereto, 
was  ordered  to  be  transferred  into  Court  to  the  credit  of  the  cause, 
on  the  application  of  a  party  entitled  to  a  mere  contingent  interest 
in  the  fund,  and  notwithstanding  that  all  the  parties  entitled  to 
vested  interests  therein  were  satisfied  with  the  conduct  and  custody 
of  the  trustees  and  opposed  the  application.  That  case  has  never 
been  overruled,  and  I  see  no  reason  why  I  should  not  be  bound  to 
follow  it.  There  has  been  an  objection  raised,  that  the  widow  of 
the  testator  and  other  parties  beneficially  interested  in  the  testator's 
estate  are  not  before  the  Court,  but  as  this  is  an  administration  suit 
it  is  quite  true  that  these  persons  being  merely  legatees  are  not 
[  *878  ]  necessary  parties,  and  in  fact  they  would  not  be  ^proper  parties  to 
such  a  suit.  If  this  had  been  a  suit  for  the  administration  of  trusts 
under  a  settlement  instead  of  a  will,  perhaps  these  persons  might 
have  been  proper  parties,  but  they  are  not  so  in  a  case  like  the 
present.  Upon  the  whole,  then,  having  regard  to  the  decision  in 
Bartlett  v.  Bartlett,  and  that  there  is  no  reason  stated  why  these 
sums  of  stock  should  not  be  brought  into  Court,  I  must  allow  the 
motion  so  far  as  regards  the  stock. 

His  Honour  then  stated,  that  with  regard  to  the  other  sums 
which  had  not  been  invested  in  stock,  he  was  of  opinion  that  the 
evidence  was  not  sufficient  to  show  that  the  exact  amount  had  as  yet 
been  ascertained,  and  he  should  therefore  refuse  the  motion  as  to 
such  two  sums  of  money. 
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BYTHESBA  V.  BYTHESEA  (I). 

(23  L.  J.  Ch.  1004-1006;    S.  C.  2  W.  R.  677;    affg.   17  Jur,  645; 
S.  C.  1  W.  B.  257.) 

Testatrix,  by  her  will,  gave  her  residuary  estate  to  trustees  to  invest  and 
pay  the  dividends  to  A.  for  life  ;  and  after  his  decease,  in  case  he  should  leave 
a  child  or  children,  in  trust  for  all  and  eveiy  such  child  or  children  equally 
at  twenty-one,  the  share  of  each  such  child  to  be  considered  a  vested  interest 
in  him  or  her ;  and,  in  case  A.  should  leave  no  such  child  or  children,  the 
will  contained  a  gift  over  to  third  parties.  A.  had  one  child,  H.  E.  F.,  who 
attained  twenty-one,  and  died  in  his  father*s  lifetime,  leaving  a  widow  and 
child  surviving  him.  On  a  suit  by  the  widow  of  H.  E.  F.  claiming,  as  his 
administratrix,  that  he  was  absolutely  entitled  to  the  fund :  Held,  upon 
appeal,  affirming  the  decision  below,  that  the  persons  claiming  under  the 
gift  over  were  entitled. 

This  was  a  special  case  under  the  13  &  14  Vict.  c.  35. 
Ann  Whittaker,  the  testatrix,  by  her  will,  dated  the   18th  of 
January,  1798,  bequeathed  all  the  residue  of  her  personal  estate  to 
trustees,  upon  trust  to  invest  the  same,  and  then  upon  trust,  inter 
alia,  to  pay  unto  her  grandson  Henry  Frederick  Bythesea,    the 
dividends  thereof  during  the  term  of  his  natural  life  ;  and  from  and 
after  the  decease  of  her  said  grandson,  in  case  he  should  leave  any 
child  or  children  of  his  body  lawfully  begotten,  then  in  trust  for  all 
and  every  the  child  and  children  of  her  said  grandson  lawfully 
b^otten,  equally  between  them,  if  more  than  one,  share  and  share 
alike  as  tenants  in  common,  and  not  as  joint  tenants ;  and  if  there 
should  be  one  such  child,  then  in  trust  for  such  only  child,  to  be 
paid  and  payable  to  such  child  or  children  at  his  or  their  age  or 
respective  ages  of  twenty-one  years ;  and  the  said  testatrix  declared 
it  to  be  her  will  '*  that  the  part  or  share  of  each  such  child  or 
children  should  be  considered  a  vested  interest  or  vested  interests 
in  him,  her,  or  them  respectively,"  and  from  and  after  the  decease 
of  her  said  grandson,  in  case  he  should  not  leave  any  such  child  or 
children,  then  in  trust,  if  Elizabeth  Langley  should  be  then  living, 
to  pay  the  whole  of  the  dividends  to  her,   for  and  during  the 
term  of  her  natural  life;  and  from  and  after  the  decease  of  the 
said  Elizabeth  Langley,  and  also   of  the   said   H.    F.  Bythesea 
without  leaving  issue  aforesaid,   then   upon  certain  trusts   over. 
H.  P.  Bythesea  had  a  child,  Henry  Edward  Frederick,  who  attained 
his  age  of  twenty-one  years  and  died  intestate,  in  the  lifetime  of 
his  father,  leaving  the  plaintiff,  Mary  Ann  Bythesea,  his  widow. 


Jan.  I2t,  14. 
Auff.2. 

Wood,  V.-C. 
On  Appeal. 

Lord 
Cranworth, 

L.C. 

Turner, 

[  1004] 


(1)  fFhiie  ▼.  HiU  (1867)  L.  E.  4  Eq. 
265,  16  L.  T.  821  In  re  WaUim's 
Trugts   (1870)    L.   R    10  Eq.    36,    39 


L.  J.  Ch.  770  ;  In  re  Merceron's  Trusts 
(1876)  4  Ch.  D.  182,  35  L.  T.  701. 
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BTTH0KA  and  a  child,  now  living,  him  sarviving.  H.  F.  Bythesea  and 
BTTHIE8KA.  ^-  Lauglej  were  both  dead  before  the  institution  of  the  suit, 
which  was  by  the  said  Mary  Ann  Bythesea,  claiming  the  fand  as 
administratrix  of  the  said  intestate,  and  was  against  the  personal 
representatives  of  the  testator  and  also  the  personal  representatives 
of  the  legatees  under  the  will. 

The  cause  came  on  for  hearing,  before  Wood,  V.-C,  who  held  that 
the  gift  over  took  effect.     The  plaintiff  appealed  from  this  decision. 

Mr.  Chandless  and  Mr.  Shapter,  for  the  widow,  the  appellant : 

Where  the  words  of  a  will  are  ambiguous,  the  Court  will  put 
such  a  construction  upon  them  as  will  effectuate  the  intention  of 
the  testatrix.  The  intention  that  the  children  should  take  in  all 
[  •1005  ]  events,  is  evident  from  the  direction,  *that  the  share  of  each  child 
should  be  considered  a  vested  interest.  The  Court,  under  these 
circumstances,  will  construe  the  word  ''leaving"  as ''having"; 
otherwise  the  direction  as  to  the  vesting  will  be  superfluous  and 
unmeaning.  The  testatrix  having  placed  herself  in  loco  parentis, 
the  Court  will  construe  the  will  liberally,  as  in  the  case  of  a  settle- 
ment :  and  the  word  "  children  "  will  be  held  to  extend  to  "  issue." 
[Woodcock  V.  The  Duke  of  Dorset  (1),  Hope  v.  Lord  Clifden  (2), 
Powis  V.  Burdett{3),  Hoicgrave  v.  Cartier{4),  Perfect  v.  Curzon  (5), 
Maitland  v.  Chalieifi),  Whatford  v.  Moore  (7),  Farra'  v.  -Barter  (8), 
Ex  parte  Hooper  (9),  In  re  Thompson's  Ti-usts  (lo),  Oddie  v.  Wood- 
ford (11),  In  re  Bartholomew's  Tii/sts  (12),  and  other  cases  were  cited.] 

Mr.  Rolt  and  Mr.  Faher,  for  the  defendants  claiming  under  the 
limitation  over : 

If  there  were  inconsistent  expressions  in  the  will,  the  Court 
might  allow  a  greater  latitude  of  interpretation;  but  where  the 
expressions  are  free  from  ambiguity,  the  Court  will  not  do  violence 
to  the  words  for  the  sake  of  effectuating,  what  is  called,  the 
paramount  intention.  The  cases  upon  marriage  settlements 
will  not  apply  to  questions  arising  upon  wills,  where  the  subject  is 
matter  of  bounty  merely  :  Kimherly  v.  Tew  (is). 

(1)  13  E,  B.  145,  n.  (3  Br.  C.  C.  569).  (8)  89  E.  E  641  (9  Hare,  737). 

(2)  5  E.  E.  364  (6  Ves.  499).  (9)  94  E.  R  657  (1  Drew.  264). 

(3)  7  E,  E.  269  (9  Ves.  428).  (10)  90  E.  E.  191  (6  DeO.  &Sin.  667). 

(4)  13  E.  E.  142  (3  V.  &  B.  79).  (11)  46  E.  E,  331  (3  My.  A  Cr.  584). 

(5)  21  B.  E.  331  (6  Madd.  442),  (12)  84  R  B.  95  (1  Mac;  &  G.  354), 

(6)  23  E.  E.  209  (6  Madd.  243).  (13)  65  K  E.  680  (4  Dr.  &  War.  139), 

(7)  85  E.  E.  107  (3  My.  i^  Cr.  270). 
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Mr.  C.  Hall  and  Mr.  C.  L.  Webb  appeared  for  other  pirties.         Bythbska 

r. 
BrrHBSEA. 
Mr.  Chandless  replied. 

Thb  Lord  Chancellor:  Au^.2. 

This  special  case  was  argued  before  us  some  time  since,  but  from 
accidental  circumstances  it  has  remained  undisposed  of.  The  will 
in  this  case  has  provided  for  two  contingencies :  the  one,  that  of 
H.  F.  Bythesea,  the  grandson,  leaving  a  child  or  children ;  the 
other,  that  of  his  not  leaving  any  child.  Prinid  facie,  leaving 
children  means  leaving  children  at  the  period  of  death ;  and  if  this 
constraction  is  adopted,  the  second  contingency  has  happened  upon 
which  the  property  was  given  over.  For  the  plaintiflF,  however,  it 
was  contended  that  the  first  contingency  has,  in  fact,  happened ; 
for  that  in  this  case  "  leaving  "  must  be  construed  as  "  having 
children  " ;  for  that  the  testatrix  could  not  be  held  to  intend  that 
the  gift  to  the  children  should  depend  on  the  accident  of  some  or 
one  of  them  surviving  their  father.  The  answer  to  this  is,  that  the 
words  of  the  will  are  clear  and  unambiguous.  It  may  be  impossible 
to  explain  why  the  testatrix  should  have  made  such  a  disposition ; 
but,  nevertheless,  she  was  at  liberty  to  do  so.  But  then  reliance 
was  placed  upon  the  direction  that  the  share  of  each  child  should 
be  considered  a  vested  interest.  The  answer  to  that  is,  that  that 
direction  may  apply  only  to  the  contingency  happening  of  H.  F. 
Bythesea  leaving  a  child  surviving.  The  fact  may  be,  that  the 
testatrix  did  not  contemplate  the  event  which  has  happened ;  but 
if  she  had,  it  does  not  follow  she  would  have  done  what  is  now 
contended  for,  namely,  substituted  the  word  "  have  "  for  *'  leave  " ; 
for  in  that  case  a  child  dying  an  hour  after  its  birth  would  have 
taken  the  whole.  It  remains,  therefore,  to  examine  the  authorities. 
Woixicock  V.  The  Duke  of  Dorset  was  the  first  case  cited;  and  that 
was  the  case  of  a  settlement.  It  appears  from  the  note  in  8  V.  & 
B.  83  (i),  that  the  trusts  of  the  settlement  are  not  correctly  reported ; 
but  even  taking  them  to  be  rightly  reported,  it  is  obvious  the 
decision  went  on  a  ground  not  applicable  to  the  present  case.  Lord 
Thurlow  in  that  case  says:  **  The  intention  of  the  settlement  is  the 
truth  and  honour  of  the  case."  But  here  the  *que8tion  is  upon  a  f  •looe  ] 
will,  which  is  mere  matter  of  bounty,  and  the  language  of  the  will 
is  our  only  guide.  The  next  case  cited  was  Hope  v.  Lord  Clifden, 
where  Lord  Eldon,  following  the  reason  of  Lord  Thurlow,  provided 
(1)  See  13  E.  E.  145,  w. 
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Bythessa  for  a  child,  though  he  felt  that  he  was  doing  some  violence  to  the 
BTTHsaxA.  ^ords  of  the  settlement.  Pouts  v.  Burdett  was  before  the  same 
Judge,  and  decided  upon  the  same  principle.  In  Howgrave  v. 
Cartier,  a  similar  question  came  before  Sir  W.  Grant,  who,  relying 
on  previous  authorities,  decided  in  a  similar  way.  All  these  were 
cases  upon  marriage  settlements;  but  it  was  contended  that  the 
same  doctrine  has  since  been  applied  to  cases  upon  wills.  In 
Maitland  v.  Chalie,  before  Sir  J.  Leach,  there  was  a  previous  gift 
to  all  the  children  who  should  attain  twenty-one ;  and  the  Vicb- 
Chancellob  relied  upon  this.  Next,  the  cases  In  re  Thompson's 
Trusts  and  Kimherly  v.  Tew  were  cited.  In  the  former  of  these 
cases,  as  in  the  case  before  Sir  J.  Leach,  there  was  a  clear  gift 
vesting  the  property  in  the  children  in  the  first  instance.  In  the 
latter  case,  Lord  St.  Leonards  remarks,  that  wiUs  are  to  be  con- 
strued on  different  grounds  from  settlements,  but  that  in  the  case 
before  him  he  had  no  hesitation  in  holding  that  the  children  took 
vested  interests,  and  that  the  event,  on  which  the  gift  over  was  to 
take  effect,  did  not  happen.  None  of  the  cases  cited  warrant  the 
construction  contended  for  by  the  appellant ;  and  to  adopt  such  a 
construction  would  be  to  carry  conjecture  further  than  has  been 
done  in  any  previous  case. 

Lord  Justice  Turner: 

The  question  is,  whether  H.  Edward  Frederick  became  absolutely 
entitled  to  the  testatrix's  residuary  estate.  I  concur  with  the  Vice- 
Chancellor  that  he  did  not.  In  the  absence  of  authority,  the  case 
was  felt  to  be  too  plain  for  argument ;  but  in  the  cases  of  provisions 
for  children,  it  was  contended  that  the  Courts  have  constraed 
interests  to  be  vested  which  in  other  cases  would  be  only  con- 
tingent. Two  classes  of  authorities  were  relied  on:  first,  cases 
relating  to  portions,  from  Woodcock  v.  The  Duke  of  Dorset  down- 
wards ;  and  secondly,  cases  in  which  the  Courts  have  constraed 
the  word  "  leaving  "  as  "having."  As  to  the  first  class,  with  one 
or  two  exceptions,  they  were  cases  upon  marriage  settlements  and 
not  upon  wills.  The  existence  of  marriage  settlements,  per  «e, 
proves  an  intention  to  provide  for  children  generally ;  but  a  will  is 
arbitrary  in  its  nature,  and  such  may  be,  or  may  not  be,  the  in- 
tention. In  both  cases,  the  question  is  one  of  intention  ;  and  in  a 
will  so  framed  as  to  show  an  intention  to  provide  for  children,  the 
principle  may  be  properly  applied  ;  as  in  Tucker  v.  Harris  Q)  and 

(1)  6  Sim.  538. 
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in  Kiniberly  v.  Tew  (l).  Bat  assuming  this  to  be  the  case  of  a  Btthesbi. 
settlement,  I  do  not  think  the  argument  of  the  appellant  would  be  bythbska. 
much  further  advanced ;  for  the  authorities  justify  me  in  saying, 
that  the  cases  on  settlements  have  been  carried  as  far  as  they  should 
be  ;  and  I  think  the  present  case  is  distinguishable  from  the  previous 
C€ise8  for  two  reasons :  first,  that,  in  all  the  previous  cases,  the 
settlement  contained  some  provisions  inconsistent  with  the  notion 
that  the  gift  was  to  depend  on  survivorship ;  while  in  the  present 
case,  the  provisions  are  throughout  contingent.  But  it  was  argued 
against  this,  that  effect  must  be  given  to  every  word  of  the  will ; 
and  that  unless  the  word  "leaving"  was  construed  as  ''having," 
the  direction  as  to  vesting  would  be  mere  surplusage.  Oddie  v. 
Woodford  (2),  which  was  much  relied  on  for  this  purpose,  merely 
shows  that  every  word  is  to  have  effect,  "  if  the  context  and  pro- 
visions and  nature  of  the  will"  require  it.  But  there  is  further 
ground  for  saying  that  to  adopt  the  construction  here  contended 
for  would  be  to  extend  the  principle :  that  is,  that  in  all  the  cases 
the  question  has  arisen  between  the  eldest  son  and  the  other 
children,  or  between  the  surviving  children  and  the  representatives 
of  deceased  children ;  and  in  none  of  the  cases,  that  I  am  aware  of, 
has  there  been  a  limitation  over  in  favour  of  third  persons.  The 
existence  of  this  goes  far  to  destroy  the  foundation  of  the  argument. 
The  other  class  of  cases  are  those  in  which  the  question  has  been, 
whether  a  clear  vested  interest  is  to  be  cut  down  by  words  import- 
ing a  contingency.  These  cases  have  no  application  to  a  case 
where  the  whole  disposition  is  introduced  by  words  importing 
contingency. 

Appeal  dismissed,  without  cosISm 
(1)  65  R  E.  680  (4  Dr.  &  War.  139).       (2)  45  R  B.  331  (8  My.  &  Cr.  584). 


472  1 185S.    BAIL  CT.    28  L.  J.  Q.  B.  S— 4.  [b-r. 

IN  THE  QUEENS  BENCH. 


i«63.  WADSWORTH  v.  BENTLEY(l). 

!!l_  '  (23  L.  J.  a  B.  3-5;  8.  C.  17  Jur.  1077 ;  2  0.  L.  B.  127 ;   1  B.  C.  C.  203.) 

T  n  Ti  ^®  declaration  in  au  action  for  slander  alleged  the  plaintiff  to  be  a  trader, 

si  ^^^  *'^*^  ^^®  words  were  spoken  of  him  as  a  trader.    The  words  were  *•  He 

cheated  me  "  (meaning  that  the  plaintiff  in  the  way  of  his  trade  was  dis- 
honest). *<  He  is  a  thief  and  robbed  me  of  100/."  (meaning  that  the  plain- 
tiff in  the  way  of  his  trade  had  contracted  a  debt  with  the  defendant,  and 
in  a  dishonest  manner  avoided  paying  part  of  it).  There  were  other  similar 
words  similarly  explained  in  other  counts.  There  was  then  an  averment 
of  special  damage.  Plea,  judgment  recovered  for  the  same  grievances. 
Bepli cation,  n\d  tiel  record.  On  the  trial  by  the  record,  a  record  of  a 
previous  action  for  slander  by  the  plaintiff  against  the  defendant  was  pro- 
duced, in  which  the  words  were,  '*  that  thief  is  a  villain,  a  scoundrel  and  a 
rascal,  and  I  can  prove  him  a  thief  any  moment."  In  that  action  there  was 
no  inducement  that  the  words  were  spoken  of  the  plaintiff  as  a  trader,  and 
no  averment  of  special  damage :  Held,  that  the  record  produced  did  not 
support  the  plea  that  the  grievances  for  which  the  judgment  had  been 
^covered  were  the  same. 

[  4  ]  This  was  an  action  for  slander.    The  declaration  alleged  that  the 

plaintiff  was  a  trader  in  groceries,  that  the  defendant  spoke  certain 
words  of  him  in  the  way  of  his  trade.  The  words  were,  in  the  first 
count,  ''He"  (meaning  the  plaintiff  in  the  way  of  his  trade) 
''  cheated  me  "  (meaning  that  the  plaintiff  in  the  way  of  his  trade 
had  cheated  the  defendant).  The  second  count  set  out  the  slander 
thus :  ''  I  will  not  apologize  to  that  thief  "  (meaning  the  plaintiff), 
''  no,  never !  "  (meaning  that  the  plaintiff  in  the  way  of  his  trade 
was  dishonest).  The  third  count  was  as  follows,  "  Thou  "  (meaning 
the  plaintiff)  ''is  a  damned  blasted  thief;  thou"  (meaning  the 
plaintiff)  "  robbed  me  of  lOOZ.,  thou  damned  rascal  '*  (meaning  that 
the  plaintiff  as  such  trader  in  the  way  of  his  trade  had  contracted 
a  debt  with  the  defendant,  and  had  as  such  trader  in  the  way  of  his 
trade,  in  some  rascally  manner,  avoided  paying  part  of  it).  The 
fourth  count  was,  "  Thou  '*  (meaning  the  plaintiff)  "  is  a  robber 
and  a  rascal"  (meaning  that  the  plaintiff  as  such  trader,  in  the 
way  of  his  trade,  had  contracted  a  debt  with  the  defendant,  and 
had  as  such  trader,  in  the  way  of  his  trade,  in  some  dishonest  way 
avoided  payment  of  some  part  thereof).  The  fifth  stated,  "  That 
spectacled  fellow  is  a  damned  thief  "  (meaning  that  the  plaintifif  as 
such  trader  had  done  something  dishonest  and  was  not  trustworthy). 
The  sixth  was,  "Don't  thou"  (meaning  the  plaintiff)  "give  an 
opinion.  When  I  see  thee  '*  (meaning  the  plaintiff)  "it  makes  my 
(1)  Cp,  Macdougall  v.  Kmght (1890)  23  Q.  B.  Div.  1, 59  L.  J.  Q,  B.  517, 63 L.  T.  43, 


VOL.  xcTOi.]       1858.    BAIL  CT.    28  L.  J.  Q-  B.  4,  478 


blood  boil ;  thou  "  (meaning  the  plaintiff)  ''has  robbed  me.    When  Wadbwobth 

are  I  meet  thee  "  (meaning  the  plaintiff)  "  in  the  street  it  makes     bkntlbt. 

my  blood  boil,  and  I  am  not  right  for  several  days  after  *'  (meaning 

that  tiie  defendant  had  sustained  some  loss  by  some  dishonest 

conduct  of  the  plaintiff  as  such  trader  in  the  way  of  his  trade).  The 

seventh  was,  "Is  that  thee,"  (meaning  the  plaintiff)  "with  thy 

damned  spectacles?    He  "  (meaning  the  plaintiff)  "  has  robbed  me 

of  lOOZ.    I  can  prove  it ;  thou "  (meaning  the  plaintiff)  **  is  a 

robber  and  a  rascal ;  I  can  prove  it "  (meaning  that  the  plaintiff 

was  a  dishonest  person).     The  declaration   then  averred  special 

damage  to  the  plaintiff  for  the  slander. 

Pleas,  first.  Not  guilty.  Second,  judgment  recovered  by  the 
plaintiff  in  a  previous  action  for  the  same  grievances.  There  was 
a  replication  to  the  second  plea  of  mil  tiel  record. 

On  the  trial  by  the  record,  a  record  of  a  former  action  for  slander 
by  the  plaintiff  against  the  defendant  was  produced.  The  declaration 
contained  the  following  slanderous  words,  "  That  thief"  (meaning 
the  plaintiff)  "  is  a  damned  villain,  a  scoundrel,  a  rascal,  and  1  can 
prove  him  *'  (meaning  the  plaintiff)  "to  be  a  damned  thief  any 
moment."  There  was  no  inducement  that  the  plaintiff  was  a 
trader,  nor  any  averment  of  special  damage. 

CairZtn(7' prayed  judgment  for  the  defendant  on  production  of 
the  record. 

HaUy  for  the  plaintiff: 

Judgment  should  be  given  for  the  plaintiff  for  failure  of  the 
record.  The  grievance  in  the  first  action  is  different  from  tliat  in 
the  second.  Therefore,  judgment  recovered  for  the  one  slander  is 
no  answer  to  an  action  for  the  other.  It  must  be  contended  on  the 
other  side  that  the  slanders  are  the  same,  but  that  is  not  so.  The 
words  are  different  in  each.  The  first  declaration,  without  any 
inducement,  alleges  words  charging  the  plaintiff  with  felony,  and 
does  not  aver  any  special  damage.  The  present  declaration  contains 
the  inducement  that  the  plaintiff  was  a  trader,  does  not  state 
words  which  charge  him  with  felony,  and  says  that  the  words  were 
spoken  of  him  in  the  way  of  his  trade,  and  alleges  special  damage 
in  consequence. 

Cowling^  for  the  defendant : 

The  record  produced  satisfies  the  allegations  in  the  replication 
that  the  plaintiff  had  recovered  judgment  before  for  the   same 
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wadswoibth  slander  for  which  be  now  sues.    The  question  is,  whether  evidence 

Bbmtlxt.     before  a  jury  could  possibly  show  that  the  two  charges  are  in  fact 

the  same.    It  is  not  necessary  to  prove  the  plea  that  the  Court  can 

see  on  the  face  of  the  record  that  the  grievances  in  the  two  actions 

are  the  same.    It  is  enough  if  they  may  be  the  same. 

(Grompton,  J. :  I  think  you  must  show  a  record  that  may  be  the 
same.  Here  the  words  are  different  in  the  two  actions :  the  proof 
of  one  would  not  support  the  other.) 

The  fact  that  the  words  are  not  identical  in  the  two  cases,  or 
that  they  have  a  different  interpretation  given  them,  is  by  no 
[  '5  ]  ♦means  conclusive :  Com.  Dig.  tit.  "  Action,"  K,  8  ;  Gardner  v, 
Helvis  (i).  The  principle  nemo  debet  bis  vexari  pro  eddeni  causa 
applies.  Suppose  both  the  statements  are  parts  of  the  same  con- 
versation, mere  repetitions  of  the  same  slander,  the  Court  will  not 
allow  two  actions  to  be  brought  for  the  same  transaction. 

Crompton,  J. : 

I  entertain  no  doubt  about  this  question.    I  think  that  the  rule 

is  what  I  have  mentioned,  that  the  record  when  produced  must  be 

such  as  to  show  on  its  face  that  the  cause  of  action  in  the  second 

case  may  be  the  same  as  that  for  which  the  judgment  has  been 

recovered  in  the  former  action.    But  I  cannot  think  that  the  cause 

of  action  in  that  record,  which  contains  words  charging  the  plaintiff 

with  felony,  is  the  same  cause  of  action  as  that  in  the  present 

declaration,  which   imputes  a  charge   against  the  plaintiff  as  a 

trader.     In  the  case  of  Gardner  v.  Helvis,  which  has  been  quoted, 

the  Court  did  not,  in  my  opinion,  go  further  than  saying  that  for 

the  same  words  you  shall  not  have  the  action  tried  twice;  but, 

however  that  may  be,  I  cannot  think  that  the  words  where  they 

are  so  distinct  can  possibly  be  the  same,  but  that,  on  the  contrary, 

they  are  essentially  different. 

Judgment  for  the  ptaintiff, 

(1)  3  Lev.  248. 
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IN    THE    EXCHEQUER    CHAMBER  (1). 


HESLOP  V.  CHAPMAN  (2).  i868. 

3W.15. 
(23  L.  J.  Q.  B.  4&— 53 ;  S.  C.  18  Jur.  348 ;  2  C.  L.  R.  139.)  

In  an  action  for  maliciously,  and  without  reasonable  or  probable  cause,  L  ^^  J 

prosecuting  the  plaintiff  for  perjury,  it  appeared  that  the  statements  alleged 
to  be  perjury  had  been  made  by  the  plaintiff  as  a  witness  in  an  action 
against  the  defendant,  respecting  facts  known  to  the  defendant  only  by  the 
relation  of  others.  There  was  evidence  that  the  defendant  had  been  told 
that  the  plaintiff's  evidence  was  wilfully  false ;  but  there  was  also  evidence 
that  the  defendant  had  said  that  he  had  indicted  the  plaintiff  merely  to 
stop  his  mouth  as  a  witness  in  another  proceeding.  The  Judge  directed  the 
jury  "  that  if  the  plaintiff  had,  in  fact,  sworn  falsely ;  or  if  the  defendant 
at  the  time  he  pi-eferred  and  prosecuted  the  indictment,  acting  upon  the 
information  he  had  received,  believed  and  had  reasonable  grounds  for 
believing  that  the  plaintiff  had  sworn  falsely,  then  there  was  reasonable 
and  probable  cause  for  preferring  and  prosecuting  the  indictment ;  but  if 
the  defendant  at  the  time  he  preferred  and  prosecuted  the  indictment  did 
not  believe  the  information  he  had  received  to  be  true,  but  in  his  own  mind 
believed  and  had  reasonable  grounds  to  believe  that  the  plaintiff  had  not 
sworn  falsely,  or  still  more,  if  he  believed  that  the  plaintiff  had  spoken  the 
truth,  then  there  was  no  reasonable  or  probable  cause  for  preferring  and 
prosecuting  the  indictment "  :  Held,  that  this  direction  was  correct. 

Erbob  by  Heslop,  one  of  the  defendants  below,  on  a  bill  of 
exceptions. 

The  plaintiff  below  sued,  in  the  present  action,  the  two  defendants, 
Heslop  and  Baine,  in  the  Court  of  Queen's  Bench,  for  maliciously 
and  without  reasonable  or  probable  cause  prosecuting  him  for  per- 
jury, alleged  to  have  been  committed  by  the  plaintiff  as  a  witness 
in  an  action  by  one  Hinde  against  the  two  defendants.  The  count 
alleged  the  trial  and  acquittal  of  the  plaintiff.  Heslop  pleaded  Not 
guilty.  Baine  suffered  judgment  by  default.  The  jury  were  im- 
pannelled  to  try  the  issue  between  the  plaintiff  and  Heslop,  and 
also  to  assess  the  damages  against  Baine. 

On  the  trial,  at  Durham,  before  Coleridge,  J.,  on  the  27th  of 
February,  1849.  the  plaintiff  proved  the  proceedings  in  the  action 
of  Hinde  v.  Heslop  and  Raine,  which  was  an  action  of  debt  for  the 
price  of  some  barley  alleged  to  have  been  purchased  of  Hinde  by 
the  defendants.  The  plaintiff  gave  evidence  on  that  trial  for  Hinde 
relating  to  the  purchase.  In  the  action  for  the  malicious  prosecution, 
the  defendant  Baine  was  called  as  a  witness  by  the  plaintiff,  but  be 

(I)  Coram  Jekvis,  Ch.  J.,  PoLLOCK,  (2)  Cited,  Johnson  v.  Emerson  (1871) 

C.  B.,   Pabkb,    B.,    Alderson,    B.,  L.  B.  6  Ex.  329,  351, 394, 40  L.  J.  Ex. 

ILluuc,  J.,  Plait,  B.,  Williams,  J.  201,  25  L.  T.  337. 
and  Talfovbd,  J. 
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Hbslop  was  objected  to,  on  the  part  of  Heslop,  as  an  inadmissible  witness. 
CHAPMAir.  The  Court,  however,  held  him  to  be  a  competent  witness,  and 
received  his  evidence.  It  appeared  from  his  statement  that  he  was 
the  party  who  had  made  the  bargain  for  the  barley,  and  that  he 
had  told  Heslop  that  what  Chapman  had  said  on  the  trial  of  Hinde 
V.  Heslop  and  Rcdne  was  false.  He  also  proved  a  statement  made 
by  Heslop,  that  indicting  the  plaintiff  was  tying  his  month  and 
preventing  him  from  being  evidence  for  another  party  also  indicted 
for  perjury  at  Heslop's  saggestion.  Another  witness  stated  that 
in  a  conversation  with  Heslop  the  party  addressing  him  said,  she 
thought  Chapman  was  clear,  and  that  it  was  a  pity  that  he  should 
be  implicated;  and  that  Heslop  replied,  that  he  merely  indicted  him 
to  close  his  mouth.  At  the  close  of  the  plaintiff's  case  Heslop's 
counsel  insisted  that  it  was  a  question  for  the  Judge  to  decide  upon 
the  evidence ;  and  that  he  ought  to  tell  the  jury  that  there  was  no 
want  of  reasonable  and  probable  cause  proved,  and  to  direct  the 
jury  to  find  a  verdict  for  the  defendant.  The  Judge,  however,  said 
that  before  he  decided  on  the  question  of  want  of  reasonable  and 
probable  cause,  he  was  bound  to  leave  to  the  jury  the  question  of 
fact,  whether  Heslop,  when  he  preferred  and  prosecuted  the  indict- 
ment, believed  that  what  Chapman  had  sworn  on  the  trial  of  the 
action  Hinde  v.  Heslop  and  Raine  was  true  or  not.  The  defendant, 
thereupon,  excepted  to  this  ruling,  and  afterwards  called  evidence 
to  prove  that  the  transaction  was  not  as  Chapman  had  represented 
[  •so  1  *it ;  and  also  that  he,  Heslop,  had  grounds  for  believing,  from  the 
information  of  respectable  witnesses,  that  Chapman  had  sworn 
falsely  and  perjured  himself  on  that  occasion. 

The  learned  Judge,  in  summing  up  the  evidence,  directed  the 
jury  "  that  in  order  to  maintain  the  action  against  the  defendant 
Heslop,  the  preferring  or  prosecuting  of  the  said  indictment  mast 
have  been  malicious,  and  without  reasonable  and  probable  cause, 
and  that  the  question  of  malice  was  for  the  said  jurors  to  deter- 
mine ;  but  that  the  question  of  reasonable  and  probable  cause  was 
for  him,  the  said  justice,  to  determine;  but  that  before  he,  the  said 
justice,  determined  such  latter  question,  they,  the  said  jurors,  most 
find  a  question  of  fact,  namely,  whether  when  the  defendant  Heslop 
preferred  and  prosecuted  the  said  indictment  against  the  plaintiff 
Chapman,  he,  the  defendant  Heslop,  believed  or  not  that  what  the 
plaintiff  Chapman  swore  on  the  trial  of  the  said  cause  of  Hinde  v. 
Heslop  and  Raine  was  true.  And  the  said  justice,  after  laying  down 
to  the  said  jurors  what  facts  would  make  the  prosecution  and  carrying 
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on  of  the  said  indictment  against  the  said  plaintiff  Chapman  by      Hbslop 
the  said  defendant  Heslop  malicious,  and  after  directing  the  attention    chapman. 
of  the  jury  to  the  evidence  in  the  cause  bearing  upon  such  question 
of  malice,  stated  to  the  said  jurors  that  in  the  opinion  and  judgment 
of  him  the  said  justice,  and  he  the  said  justice  then  and  there  so 
decided,  that  if  the  said  plaintiff  Chapman  had  in  fact  sworn  falsely; 
or  if  the  said  defendant  Bobert  Heslop,  at  the  time  he  preferred  and 
prosecuted  the  said  indictment,  acting  upon  the  information  he  had 
received,  believed,  and  had  any  reasonable  grounds  to  believe,  that 
the  plaintiff  George  Chapman  had  sworn  falsely  on  the  trial  of  the 
said  cause  in  which  the  said  George  Hinde  was  plaintiff  and  the 
said  Bobert  Heslop  and  Bobert  Baine  were  defendants,  then  there 
was  reasonable  and  probable  cause  for  preferring  and  prosecuting 
the  said  indictment ;  but  if  the  defendant  Heslop,  at  the  time  he 
preferred  and  prosecuted  the  said  indictment,  did  not  believe  the 
information  he  had  received  to  be  true,  but  in  his  own  mind 
believed,  and  had  reasonable  grounds  to  believe,  that  the  said 
plaintiff  George  Chapman  had  not  sworn  falsely,  or  still  more  if 
he  believed  that  the  said  plaintiff  George  Chapman  had  spoken  the 
truth,  then  there  was  no  reasonable  or  probable  cause  for  prefer* 
ring  or  prosecuting  the  said  indictment.    And  the  said  justice  then 
directed  the  said  jurors  that  if  they,  on  the  evidence,  were  satisfied 
that  the  aforesaid  prosecution  by  the  defendant  Heslop  was  mali- 
cious, and  without  such  reasonable  and  probable  cause  as  aforesaid, 
they  should  find  their  verdict  for  the  plaintiff  Chapman;  but  if  they 
were  not  satisfied  on  the  evidence  that  the  said  prosecution  was 
malicious  and  without  such  reasonable  and  probable  cause  as  afore- 
said, they  should  find  their  verdict  for  the  said  defendant  Heslop. 
Whereupon  the  counsel  for  the  said  defendant  Bobert  Heslop  then 
and  there  excepted  to  the  aforesaid  ruling  and  direction  of  the  said 
justice,  that  the  said  justice  ought  not  to  have  ruled  that  the  said 
Bobert  Baine  was  a  competent  witness  for  the  said  plaintiff  in  this 
cause,  and  ought  not  to  have  received  his  evidence ;  and  then  and 
there  further  excepted  to  the  aforesaid  ruling  and  direction  of  the 
said  justice,  that  the  said  justice  should  have  ruled  that  there  was 
no  want  of  reasonable  and  probable  cause  for  the  said  defendant 
Bobert   Heslop   preferring  and  prosecuting  the  said  indictment 
against  the  said  plaintiff  George  Chapman.    And  the  said  counsel 
for  the  said  defendant  Bobert  Heslop  then  and  there  further 
excepted  to  the  aforesaid  ruling  and  direction  of  the  said  justice, 
that  the  said  justice  should  not  have  left  to  the  jury,  independently 
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Hbblop  of  the  question  of  malice,  the  question  whether  the  defendant  Heslop 
Chapman/  believed,  and  had  reasonable  and  probable  cause  to  believe,  that  the 
plaintiff  Chapman's  evidence  was  false  on  the  trial  of  the  said  cause 
Hinde  v.  Heslop  and  Raine^  and  that  the  said  justice  should  himself 
have  decided  that  the  said  Robert  Heslop  had  reasonable  and  prob- 
able cause  or  belief  that  the  evidence  of  the  said  George  Chapman 
on  the  said  trial  was  false,  and  that  the  said  justice  should  have 
ruled  and  directed  the  said  jurors  that  there  was  no  evidence  that 
the  said  Robert  Heslop  did  not  believe  that  he,  the  said  Robert  Heslop, 
C  *6i  ]  had  reasonable  and  ^probable  cause  for  preferring  and  prosecuting 
the  said  indictment  against  the  plaintiff  George  Chapman;  and  that 
the  said  justice  ought  not  to  have  directed  the  said  jurora,  that  if 
they  thought  that  the  said  Robert  Heslop  believed  that  the  said 
George  Chapman  spoke  the  truth  on  the  said  trial,  then  there  was 
both  malice  and  want  of  reasonable  and  probable  cause." 

Addison,  for  the  plaintiff  in  error : 

There  was  no  evidence  that  Heslop  prosecuted  the  plaintiff 
below  for  perjury  without  reasonable  or  probable  cause.  Whether 
there  is  reasonable  and  probable  cause  is  a  question  for  the  Judge : 
Panton  v.  Williains  (1).  The  Judge  was  wrong  in  leaving  the 
question  of  belief  to  the  jury.  The  question  of  reasonable  and 
probable  cause  did  not  depend  upon  Heslop's  belief.  StUton  v. 
Johnstone  (^)  shows  that  if  the  plaintiff  had  sworn  falsely,  though 
Heslop  did  not  think  he  had,  it  could  not  be  said  that  he  bad 
prosecuted  the  plaintiff  without  reasonable  and  probable  cause. 

(Aldebson,  B.  :  Suppose  a  man  was  robbed  on  the  highway,  and 
two  witnesses  swore  positively  that  a  certain  individual  was  the 
robber,  could  another  person  who  had  been  in  company  with 
the  supposed  robber  in  another  place  at  the  very  time  when  the 
robbery  happened,  and  who,  therefore,  knew  that  the  party  charged 
was  not  the  man,  maintain  a  prosecution  against  that  individual 
for  the  robbery,  and  say  that  he  had  reasonable  and  probable 
cause  for  so  doing  ?  I  do  not  say  that  it  is  necessary  for  a  prose- 
cutor to  act  only  upon  his  own  belief  as  to  the  weight  of  the  evidence, 
but  if  he  has  peculiar  means  of  knowing  that  the  charge  is  untrue, 
it  is  a  different  case.) 

(I)  57  B.  R.  631  (2  Q.  B.  169;  10  (2)  1  R  E.  257  (I  T.  E.  493), 

L.  J.  Ex.  545). 
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Blackford  v.  Dod(l)  and  Musgrove  v.  Newell  (2)  show  clearly  that  H»lop 
the  belief  of  the  party  has  nothing  to  do  with  the  question  of  ghapmak. 
reasonable  and  probable  cause.  Men  often  believe  on  insufficient 
grounds.  Suppose  the  defendant  had  dreamed  or  been  told  by  a 
pretended  wise  woman  that  Chapman  was  innocent  and  believed  it, 
that  would  not  have  taken  away  the  reasonable  and  probable  cause 
which  he  had  for  prosecuting.  Belief  is  not  a  fact,  but  only  an 
inference  from  the  facts.  Further,  the  Judge  ought  to  have 
told  the  Jury  that  there  was  no  reasonable  ground  for  saying  that 
Heslop  did  not  believe  the  plaintiff  guilty,  instead  of  leaving  the 
question  of  belief  or  no  belief  to  them. 

(Pollock,  C.  B.  :  Would  not  that  be  ground  for  a  motion  for  a 
new  trial  ? 

Maule,  J. :  When  a  person  says  to  the  prosecutor  that  there  is 
really  no  case  against  the  man,  and  the  prosecutor  answers,  "I 
indict  him  to  stop  his  mouth,"  there  is  reasonable  evidence  from 
which  a  jury  may  infer  that  he  knows  that  the  man  is  not  guilty, 
bat  only  indicts  him  for  the  purpose  he  has  mentioned.) 

His  stating  that  he  prosecuted  the  plaintiff  to  shut  his  mouth, 
merely  indicates  his  motive,  but  does  not  show  that  he  did  not 
believe  the  plaintiff  guilty.  It  has  been  left  to  the  jury  to  draw 
the  inference  as  to  reasonable  and  probable  cause.  Secondly, 
Raine,  a  defendant  in  the  action,  was  not  competent  as  a  witness 
for  the  plaintiff.  This  is  an  appeal  from  the  decision  of  the  Court 
of  Queen's  Bench  in  Haddrick  v.  Heslop  (3)  on  this  point  (4). 

Atherton^  for  the  defendant  in  error,  the  plaintiff  below,  was 
not  called  upon. 

Jbbvis,  Gh.  J. : 

It  seems  to  me  that  upon  both  points  the  ruling  of  my  brother 
WioHTMAN  was  correct,  and  that  there  ought  not  to  be  a  venire  de 
novo.  With  regard  to  the  objection  as  to  the  competency  of  the 
witness,  the  very  question  has  been  determined,  and  upon  reasons 
most  satisfactory  to  me,  in  the  case  of  Haddrick  v.  Heslop.  As  to 
the  second  objection,  I  think  that  when  the  context  is  looked  to,  and 

(1)  36  R.  B.  532  (2  B.  &  Ad.  lid ;      L.  J.  Q.  B.  313). 

9  L.  J.  K.  B.  196).  (4)  The  argument  on  this  point  is 

(2)  46  B.  B.  d03  (1  M.  &  W.  582  ;  not  given,  as  since  the  statute  14  &  15 
5  L.  J.  (N.  S.)  Ex.  227).  Vict.  c.  99,  the  question  has  lost  its 

(3)  76  a  B.  285  (12  Q.  B.  267;   17  practical  interest. 
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nnLop  the  whole  matter  fairly  construed,  the  somming  up  is  correct.  The 
CflAPM AM.  complaint  is,  that  the  matter  should  not  have  been  left  to  the  jary 
at  all.  It  is  not  disputed  that  malice  is  a  question  for  the  jary. 
[  *'»2  ]  The  Judge  assumed,  and  correctly,  that  the  question  ^as  to  the 
want  of  reasonable  and  probable  cause  was  for  himself  to  decide. 
But  this  question  must  depend  upon  facts,  and  until  the  facts  are 
ascertained  the  Judge  cannot  pronounce  any  opinion  in  point  of 
law.  Had  this  application  been  a  motion  for  a  new  trial  it  might 
have  been  treated  differently,  and  we  might  have  had  to  consider 
whether  the  finding  of  the  jury  as  to  Heslop's  belief  was  against 
the  weight  of  evidence ;  but  it  cannot  be  said  that  there  was  no 
evidence  for  the  jury  that  Heslop  believed  that  Chapman  was 
innocent.  Then,  with  respect  to  the  summing  up.  It  seems  to 
me  that,  in  substance,  and  I  think  also  when  technically  consideredi 
the  ruling  was  correct.  The  learned  Judge  says,  if  Chapman  had 
sworn  falsely,  that  then  there  was  reasonable  and  probable  cause. 
That  is  so,  whether  the  defendant  believed  him  guilty  or  not.  He 
then  further  adds,  that  if  Heslop  believed  and  had  reasonable 
grounds  for  believing  Chapman  had  sworn  falsely,  that  there  then 
was  reasonable  and  probable  cause.  There  is  no  doubt  that  there 
may  have  been  reasonable  and  probable  cause,  though  Chapman 
were  innocent,  if  Heslop  believed  him  guilty.  The  Judge  then 
proceeds,  but  if  the  defendant  did  not  believe  the  information  he 
had  received  to  be  true,  but  believed  that  Chapman  had  not  sworn 
falsely,  or  still  more,  if  he  believed  that  Chapman  had  spoken  the 
truth,  then  that  there  was  no  reasonable  or  probable  cause  for  the 
prosecution.  The  Judge's  meaning  is  not  that  if  on  the  balance 
of  evidence  Heslop  did  not  come  to  the  belief  that  Chapman  was 
guilty,  that  would  prevent  there  being  probable  cause  for  the  prose- 
cution ;  for  the  Judge  couples  the  expression  '*  if  Heslop  did  not 
believe  Chapman  guilty"  with  the  statement  "  but  in  his  own  mind 
believed  and  had  reasonable  ground  for  believing  him  innocent.'* 
So  read,  it  seems  to  me  that  the  direction  on  the  whole  is  right 

Pollock,  C.  B.  : 

I  am  of  opinion  that  our  judgment  ought  to  be  for  the  defendant 
in  error.  I  quite  agree  with  the  Chief  Justice  that  the  evidence 
was  properly  received.  With  respect  to  the  summing  up,  Mr. 
Addison,  in  addressing  us,  probably  referred  in  his  own  mind  to 
the  principle  of  law  that  if  a  question  arises  in  the  course  of  a  cause 
as  to  the  reception  of  evidence,  the  facts  which  raise  the  point  must 
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be  decided  by  the  Judge  alone,  but  that  is  not  so  as  to  the  facts      Heblop 

which  govern  the  question  whether  there  be  reasonable  or  probable     orapicak. 

cause.    Whether  a  document  comes  from  the  proper  custody,  or 

whether  it  is  properly  stamped,  the  Judge  must  decide,  because  the 

jury  are  not  sworn  to  try  any  such  issues.     But  the  rule  is  different 

with  reference  to  a  question  which  is  part  of  that  issue  on  which 

the  jury  are  to  find  upon  the  merits  of  the  case ;  and  when  in  such 

case  the  facts  are  mixed  with  the  law,  the  jury  are  to  decide  the 

fact,  and  the  Judge  is  to  direct  them  as  to  the  law.    It  is  said 

that  the  Judge  ought  to  have  told  the  jury  that  there  was  no  want 

of  reasonable  or  probable  cause  for  the  prosecution,  although  certain 

facts  material  to  that  question  yet  remained  in  doubt.     This 

does  not  appear  to  me  to  be  a  valid  objection.    I  agree  with 

the  Chief  Justice  in  thinking  that  if  Chapman  had  sworn  falsely, 

though  the  defendant  thought  he  had  not,  there  was  reasonable 

and  probable  cause  for  the  prosecution.    But  it  is  further  urged 

that  the  Judge  ought  not  to  have  directed  the  jury  that  if  Heslop 

believed  Chapman  had  spoken  the  truth,  there  was  both  a  want  of 

reasonable  and  probable  cause  and  evidence  of  malice.    It  is  no 

part  of  the  above  proposition  that  Chapman  might  have  sworn 

falsely,  because  I  consider  that  the  Judge  had  disposed  of  the 

question  whether  Chapman  had  in  fact  sworn  falsely  in  the  first 

part  of  the  summing  up,  and  that  the  latter  alternative  is  put  on 

the  assumption  that  Chapman  had  not  sworn  falsely.    It  might 

possibly  have  been  a  little  more  distinct  had  the  learned  Judge 

separated  more  clearly  the  different  parts  of  the  direction.    But 

I  am  of  opinion  that  no  real  doubt  could  arise,  and  that  the  ruling 

is  perfectly  correct. 

Pabke,  B.  : 

I  am  perfectly  satisfied  with  the  decision  of  the  Queen's  Bench 
in  Haddrick  v.  Heslop,  upon  the  first  point.  In  the  next  place 
I  think  that  the  summing  up  is  correct,  when  read  in  the  way 
proposed  of  construing  the  first  proposition  as  a  detached  pro* 
position. 

Aldbbson,  B.  : 

I  should  have  doubted  about  the  correctness  of  the  last  clause  of 
*the  summing  up,  had  it  been  to  be  taken  by  itself  alone.    But       [  •ss  \ 
you  must  take  that  last  clause,  coupled  with  the  clause  immediately 
preceding,  "  If  Heslop,  &c.  did  not  believe  the  information  he  had 

R.II. — ^fOL.  XGvm*  81 
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HisLop      received  to  be  trae,  bat  in  his  own  mind  believed  and  had  reason- 

Ohapmak.    ftble  grounds  to  believe  that  Chapman  had  not  sworn  falsely." 

Then  follows  the  last  clause.    "  Or  still  more,  if  he  had  believed 

that  Chapman  had  spoken  the  truth."     This  must  mean,  if  Heslop 

believed  it  upon  such  reasonable  grounds  for  belief  as  before  stated. 

The  other  Judges  concurred. 

Judgment  affimted. 


1858.        REG.  V.  The  LORD  of  the  MANOR  op  WANSTEAD. 

Nov,  17. 
(23  L.  J.  Q.  B.  67—68 ;  S.  C.  18  Jur.  310  ;  22  L.  T.  O.  S.  100.) 

wwr/.  Where  a  copyhold  estate  is  devised  to  several  as  joint  tenants,  the  lord  is 

[  ^7  J  bound  to  admit  any  one  of  them  to  the  entirety,  and  cannot  refuse  to  do  so 

on  the  ground  that  the  amount  of  fine  claimed  by  him  is  not  paid. 

A  BULB  had  been  obtained  to  show  cause  why  a  inaiidaniiu  should 
not  issue  to  the  lord  and  steward  of  the  manor  of  Wanstead,  com- 
manding them  to  admit  Emma  Withers  to  a  copyhold  tenement 

It  appeared  by  the  affidavits  that  the  tenement  in  question  had 
been  devised  to  the  applicant  and  two  other  persons  as  joint  tenants 
in  fee,  and  that  the  co-devisees  had  released  to  Emma  Withers, 
but  that  none  of  the  devisees  had  been  admitted.  The  steward 
refused  to  admit,  except  upon  payment  of  a  treble  fine. 

Willeg  now  showed  cause  : 

The  release  was  altogether  inoperative,  as  it  is  the  act  of  a 
stranger,  and  not  yet  on  the  court  rolls,  and  it  can  never  be  placed 
on  the  rolls :  Matthew  v.  Osborne  (i).  The  object  is  to  deprive  the 
lord  of  the  proper  fine.  If  the  lord  admits  the  applicant  to  the 
entirety,  it  will  operate  as  an  admittance  of  the  co-devisees.  It  is 
not  like  the  case  of  a  disclaimer.  It  will  be  said,  however,  that  the 
lord  must  admit,  and  sue  for  his  fine,  according  to  Rex  v.  The 
Lord  of  the  Manor  of  Hendon  (2).  But  by  doing  so,  the  lord  would 
be  making  evidence  against  himself  on  the  court  rolls,  if  he  should 
afterwards  sue  the  co-devisees  for  their  fines. 

Barstow,  in  support  of  the  rule : 

[  •68  ]  It  is  *an  elementary  rule,  that  no  fine  is  due  until  after  admit- 

tance :  Bac.  Abr.  "  Copyhold,"  I,  2  ;  Rex  v.  The  Lord  of  the  Mamr 
of  Hendon. 

(1)  93  E.  R  808  (13  0.  B.  919 ;  22  (2)  1  K,  B.  627  (2  T.  E.  484). 

L.  J.  C.  P.  241). 
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(LoBD  Campbell,  Ch.   J.:  You  must  make  out  a  right  to  be 
admitted  as  sole  tenant,  the  devise  being  to  three.) 

In  Doe  d.  Ashton  v.  Hittton  (1)  it  was  held  that  the  lord  was 
bound  to  admit  one  of  six  devisees  of  a  copyhold,  and  could  not 
seize  quausqtie.    Rex  v.  Wilson  (2)  is  also  in  point 


Kbo. 

Lord  of  the 

Manor  op 

Wanstkad. 


Lord  Campbell,  Ch.  J. : 

We  think  that  the  rule  should  be  made  absolute.  The  release 
was  no  doubt  inoperative,  because  it  was  the  act  of  parties  who  had 
not  been  admitted  on  the  rolls.  But  the  authorities  show  that 
where  there  is  a  devise  to  several  as  joint  tenants,  any  one  of  them 
is  entitled  to  be  admitted ;  the  lord  may  have  such  a  fine  as  is 
given  by  law,  but  he  is  bound  to  admit  any  one  of  the  devisees  in 
the  first  instance. 

CoLERmoE,  J.,  WioHTMAN,  J.  and  Erle,  J.  concurred. 

Rule  absolute. 


REG.  V.  HARDEN  (8). 

(23  L.  J.  Q.  B.  127—128 ;  S.  C.  18  Jur.  147  ;  2  W.  E.  164;    1  B.  C.  0.  214.)  


The  guardians  of  the  poor  sued  H.  in  a  county  court,  to  recover  from  him 
the  expense  of  abating  a  nuisance  in  a  ditch  of  which  they  alleged  he  was 
the  owner.  He  denied  that  the  ditch  was  his,  and  applied  to  a  Judge  at 
chambers  for  a  prohibition,  on  the  ground  that  title  to  laud  came  in  ques- 
tion, and  that  the  county  court  had  no  jurisdiction.  The  Judge  referred 
him  to  the  full  Court,  but  no  application  being  made  the  cause  was  heard 
and  decided  against  him ;  the  county  court  Judge,  though  of  opinion  that 
he  had  no  jurisdiction,  acting  upon  the  supposed  opinion  to  the  contrary 
of  the  Judge  at  chambers.  The  county  court  Judge,  however,  afterwards 
refused  to  order  H.  to  pay  the  sum  adjudged  due,  on  the  ground  that  he 
thought  he  had  no  jurisdiction ;  and  a  mandamus  having  been  moved  for  to 
compel  him  to  make  the  order,  H.  showed  cause,  but  the  Court  ultimately, 
putting  for  the  first  time  a  judicial  construction  upon  the  statute  11  &  12 
Yict.  c.  123  (4),  held  that  the  action  lay  in  the  county  court,  and  directed 
the  mandamus  to  issue.  H.  did  not  offer  any  further  opposition.  On  an 
application  against  H.  to  compel  him  to  pay  the  costs  of  obtaining  the  rule 
for  the  mandamus,  the  CoUBT,  holding  the  rule  of  pmctice  to  be  that  the 
party  opposing  the  issuing  of  the  mandamus  imsuccessfully  must  pay  costs 
unless  there  are  strong  grounds  to  the  contrary,  refused  to  make  H.  pay 
costs,  considering  that  the  circumstances  above  stated  afforded  sufficient 
grounds  for  exempting  him  from  the  liability. 


(1)  2  Wils.  162. 

(2)  34  B.  K.  327  (10  B.  &  C.  80; 
8L.  J.  K.B.  101). 


(3)  See  C.  0.  B.  1906,  r.  52. 

(4)  Bep.  29  &  30  Vict.  c.  90,  s. 


1864. 
Jan.  18. 


Bail  Conrt, 
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1W4.  MITCHELL  V.  HENDEB. 

(23  L.  J.  a  B.  273—276 ;  S.  C.  18  Jur.  430 ;  28  L.  T.  O.  8.  72.) 

Batl  Qmrt,  jj^  ^^^  ^  surgeon,  apothecary  and  aoooucheur,  residing  at  C,  in  the 

district  of  county  court  A.  He  daily  attended  to  patients  requiring  his 
advice  residing  in  the  district  of  county  court  B. :  Held,  that  he  carried  on 
his  business  within  the  jurisdiction  of  county  court  B.  within  the  meaning 
of  section  128  of  the  statute  9  &  10  Yict  c.  95. 

He  was  also  a  partner  in  a  mine  on  the  cost-book  principle  in  the  district 
of  county  court  B.  He  never  attended  to  the  mine  personally,  but  the 
business  was  conducted  by  an  agent.  Semble,  that  H.  did  not  carry  on 
the  business  of  a  miner  within  the  jurisdiction  of  county  court  B.  within 
the  meaning  of  the  statute,  which  contemplates  personal  attendance. 

[See  now  County  Courts  Act,  1888  (51  &  52  Vict  c.  43),  s.  74).] 


1854.  EDWARDS  V.  DAVIES. 

i/«yH).  ^23  L.  J.  a  B.  278—280  ;  S.  C.  18  Jur.  448  ;  2  C.  L.  B.  681.) 

Bail  Omrt,  The  cause  and  all  matters  in  difference  between  two  partners  were  referred 

[  278  ]  by  order  of  Nisi  Prius  to  an  arbitrator,  who  was  to  make  his  award  on  or 

before  the  24th  of  August,  1852,  or  on  or  before  such  ulterior  day  as  he 
might  indorse  on  the  order.  In  case  of  the  death  of  either  party,  the  award 
was  to  be  delivered  to  the  personal  representative.  When  the  plaintiff  was 
about  to  be  examined  before  the  arbitrator  an  adjournment  vres  agreed  to 
with  a  view  to  a  compromise,  and  the  24th  of  August  passed  without  any 
enlargement  of  time  by  the  arbitrator.  The  defendant  afterwards  refused 
to  consent  to  any  enlargement.  In  June,  1853,  the  plaintiff  died.  His 
executrix  was  desirous  of  proceeding  in  the  reference,  and  applied  to  the 
Court  to  enlarge  the  time.  The  defendant  opposed  the  enlargement,  denied 
the  power  of  the  Court  to  enlarge  the  time,  and  charged  in  his  affidavit  that 
[  *279  ]  the  plaintiff  had  received  large  sums  of  money  on  account  "^f  the  partner- 

ship which  he  had  not  brought  into  account :  The  Coubt  held,  that  it  had 
power  to  enlarge  the  time ;  but,  under  the  drcumstanoes,  in  the  exercise 
of  its  discretion,  refused  to  grant  an  enlargement. 

This  was  a  motion  to  enlarge  the  time  for  making  an  award. 

The  plaintiff  and  the  defendant,  who  were  attornies,  had  been 
partners  up  to  September,  1849.  After  the  dissolution  of  partner- 
ship, the  plaintiff  sued  the  defendant  for  a  balance  alleged  io  be 
due  to  him  on  the  partnership  account. 

On  the  trial,  in  May,  1852,  the  cause  and  all  matters  in  difference 
between  the  parties  were  referred,  by  order  of  Nisi  Prius,  to  an 
arbitrator,  so  as  he  should  make  and  publish  his  award  in  writing 
of  and  concerning  the  matters  referred  ready  to  be  delivered  to  the 
parties  in  difference,  or  such  of  them  as  should  require  the  same 
(or  to  their  respective  personal  representatives  if  either  of  the  said 
parties  should  die  before  the  making  of  the  said  award),  on  or 
before  the  24th  of  August  then  next  ensuing,  or  on  or  before  such 
further  or  ulterior  day  as  the  said  arbitrator  should  from  time  to 
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time  indorse  on  the  order.  After  some  meetings  the  arbitrator,  in  Edwabm 
August,  1852,  adjourned  the  reference  with  a  view  to  a  compromise,  daviss. 
the  plaintiff  being  about  to  be  examined,  and  ultimately,  the  24th  of 
August,  the  time  primarily  limited  for  making  the  award,  slipped  by 
without  the  arbitrator  making  any  indorsement  on  the  order  to  enlarge 
the  time.  The  arbitrator  afterwards  applied  to  the  parties  to  consent 
to  an  enlargement,  but  the  defendant  refused  to  sign  the  consent.  In 
June,  1858,  while  negotiations  were  still  going  on,  the  plaintiff  died. 
His  widow,  who  was  left  his  executrix,  was  desirous  that  the  reference 
should  proceed,  and  made  in  consequence  the  above  application. 

The  defendant's  affidavit  alleged  that  the  plaintiff  had  received 
large  sums  on  account  of  the  partnership  which  he  had  not  brought 
into  account. 

Bantow  showed  cause  (May  6) : 

The  Court,  it  is  submitted,  has  no  power  to  enlarge  the  time 
under  the  8  &  4  Will.  lY.  c.  42,  s.  89(1).  It  has  been  held,  in 
Doe  d.  Jones  v.  Powell  (2),  that  the  power  attaches  a  consideration 
of  all  the  circumstances  to  the  Court  only  when  the  arbitrator  has 
it  not.  Lambert  v.  Hutchinson  (3)  is  to  the  same  effect.  It  is  true 
that  in  other  cases  the  Courts  have  decided  that  the  power  is  not 
so  limited :  Parbery  v.  Netvnham  (4),  Leslie  v.  Richardson  (6).  Even 
if  the  Court  has  the  power,  this  is  not  a  case  in  which  in  the  exer- 
cise of  its  discretion  it  will  grant  the  enlargement.  See  Andrews 
V.  Eaton  (6).  The  circumstances  are  changed.  The  plaintiff  is 
dead.  The  remedy  is  not  mutual.  The  executrix  is  not  liable  to 
an  attachment  if  she  does  obey  the  award :  Lewin  v.  Holbrook  (7). 

BoriU,  in  support  of  the  rule : 

Though  some  doubt  may  at  first  have  been  expressed  respecting 

the  power  of  the  Court,  the  latest  authority  in  the  Common  Pleas, 

Leslie  v.  Richardson,  confirms  the  view  of  the  Court  of  Exchequer,  that 

the  Court  has  the  power  to  enlarge,  although  the  arbitrator  may  have 

had  it  and  neglected  to  use  it.    The  death  of  the  plaintiff  is  no  ground 

for  refusing  the  rule,  as  it  is  expressly  contemplated  that  if  either  party 

dies  the  award  shall  be  delivered  to  his  personal  representative. 

,  -  ^  ,  ,.        ,  ,  Cur,  adv,  vtdt. 

Judgment  was  now  delivered  by 

(1)  Bep.  by  the  Arbitration  Act,  (4)  7M.&W.378;  10  L.  J.  Ex.  169. 
1889  (52  &  53  Vict.  c.  49),  s.  26;  see  (5)  6  C.  B.  378  ;  17  L.  J.  C.  P.  324. 
now  8.  9  of  that  Act.  (6)  7  Ex.  221  ;  21  L.  J.  Ex.  110. 

(2)  7  DowL  P.  C.  539.  (7)  63  B.  E.  526  (11  M.  ft  W.  110; 

(3)  2 Maa.& G. 858;  lOL.  J.  C.  P. 213.  12  L.  J.  Ex.  267). 
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Bdwabdb     Colbridob,  J. : 

r. 

Daviks.  This  was  a  rule  calling  upon  the  defendant  to  show  cause  whv 

the  time  for  making  an  award  should  not  be  enlarged  to  the  first 
day  of  Trinity  Term.  The  arbitrator  was  appointed  under  an  order 
of  Nisi  PriuB.  His  award  was  to  be  made  on  or  before  the  24th 
of  August,  1852,  or  such  ulterior  day  as  he  might  from  time  to 
time  indorse  on  the  order.  Some  meetings  were  held,  and  then 
an  adjournment  took  place  with  a  view  to  an  amicable  settlement 
by  the  parties  themselves.  The  arbitrator  inadvertently  allowed 
the  24th  of  August  to  pass  without  enlarging  the  time.    In  the 

[  '280  ]  month  of  June,  1868,  the  plaintiff  died  leaving  a  will  by  ♦which 
he  constituted  his  wife  his  personal  representative.  By  the  order 
of  reference  the  award  was  to  be  delivered  to  the  personal  repre- 
sentative of  either  party  who  should  die  before  the  making  of  the 
award.  The  arbitrator  presented  to  the  plaintiff  and  the  defendant, 
during  the  lives  of  both,  a  form  of  consent  for  the  enlargement  of 
the  time,  which  the  defendant  however  refused  to  sign,  and  the 
interval  of  time  though  long  between  the  24th  of  August,  1852,  and 
the  moving  for  this  rule  is  upon  the  whole  so  accounted  for  that 
the  rule  cannot  be  disposed  of  on  the  ground  of  delay,  nor,  indeed, 
has  it  been  resisted  on  that  ground.  But,  it  was  contended,  first, 
that  the  Court  had  no  power,  by  the  3  &  4  Will.  IV.  c.  42,  s.  39(1), 
to  make  the  enlargement  required ;  and,  secondly,  that,  at  all  events, 
it  would  not  make  it  in  the  exercise  of  its  discretion  under  the  cir- 
cumstances of  the  case.  The  first  question,  that  of  jurisdiction, 
depends  on  this :  whether  the  provision  of  the  statute  extends  to 
cases  in  which  by  the  order  or  rule  of  Court  the  arbitrator  himself 
has  power  to  enlarge  the  time,  but  refuses  or  neglects  to  do  so. 
Upon  this  point  several  cases  were  cited  not  agreeing  with  each 
other ;  but  in  the  case  of  Leslie  v.  Richardson  the  matter  was  fully 
considered,  and  after  time  taken  to  consider,  the  Court  of  Common 
Pleas  decided  that  under  that  section  it  might  enlarge  the  time 
when  the  arbitrator  had  had  that  power,  but  inadvertently  omitted 
to  exercise  it ;  and  also  that  the  power  might  be  exercised  after  the 
time  originally  limited  had  expired.  Whatever  force  there  may  be 
on  the  other  side  on  the  construction  of  the  mere  words,  without 
reference  to  convenience,  there  can  be  no  doubt  that  in  their  ordi- 
nary understanding  they  are  well  capable  of  this  construction,  aud 
that  it  is  by  far  the  most  convenient  and  the  most  in  advancemeut 
of  the  general  object  of  the  provisions  of  the  statute ;  and  ia  this 
Court,  sitting  alone,  I  think  I  ought  to  act  upon  the  judgment  of 
(1)  See  now  Arbitration  Act,  1889,  s.  9. 


TOL.  xcvni.]     1854.    BAIL  CT.    28  L.  J.  Q.  B.  280.  487 

that  full  Coajt,  the  latest  in  which  the  point  in  question  has  been  Edwabos 
the  express  point  for  decision.  This  raises  the  second  question,  davieb. 
and  it  was  not  denied  that,  assuming  the  power  to  exist  in  the 
Court,  the  exercise  of  it  was  a  matter  of  discretion  to  be  regulated 
in  each  particular  case  by  (i)  a  consideration  of  all  the  circumstances. 
In  that  consideration  I  know  of  no  rule  that  ought  to  be  more 
steadily  attended  to  than  the  taking  care  that  upon  the  enlarge- 
ment of  the  time  and  the  reconstitution  of  the  arbitrator's  power, 
both  parties  shall  stand  upon  an  equal  footing.  Now,  the  death 
of  one  party,  though  not  in  all  cases  necessarily  inconsistent  with 
this,  and  therefore  not  alone,  I  think,  a  circumstance  which  ought 
in  all  cases  to  determine  the  decision,  yet  raises  a  strong  presumption 
against  the  enlargement,  and,  coupled  with  the  subject-matter  of 
the  reference  and  the  lapse  of  time,  may  be  conclusive.  In  nearly 
all  cases  it  creates  an  inequality  as  to  the  remedy  for  enforcing  the 
award.  In  case  it  be  made  in  favour  of  the  survivor,  the  estate  may 
not  be  solvent,  and  it  must  be  very  questionable  whether  an  executor 
vonld  be  liable  to  an  attachment.  Supposing,  moreover,  the  survivor 
to  be  the  party  applying  for  the  enlargement,  there  would  be  a  great 
difficulty  in  compelling  the  personal  representative  of  the  deceased 
party  to  come  in.  There  is,  therefore,  necessarily,  in  a  majority  of 
cases,  a  want  of  mutuality  which  would  make  the  Court  slow  to 
interfere.  But  here,  in  addition,  the  parties  were  partners  and  the 
partnership  accounts  and  the  separate  payments  and  receipts  of  each 
partner  were  to  be  inquired  into  in  the  reference.  The  plaintiff  had 
not  been,  but  was  about,  as  was  said,  to  be  examined,  and  of  course, 
cross-examined.  The  defendant  charges  that  he  had  received  large 
sums  of  money  for  the  partnership  funds  or  on  account  of  them, 
and  had  not  brought  them  into  any  account.  It  is  true  that  the 
defendant  swears  last,  and  that  there  may  be  exaggeration  or  entire 
want  of  truth  in  this  statement.  But  I  have  no  right  to  presume 
this  when  by  doing  so  I  may  lay  one  party  under  a  great  hardship 
and  difficulty  of  proof,  and  by  declining  to  do  so  I  only  remit  both 
to  the  tribunals.  No  case  was  cited  in  which,  under  such  circum- 
stances, any  Court  has  compelled  an  unwilling  party  to  continue 
a  reference,  and  there  are  some  where,  as  in  Lewin  v.  Holbrook,  the 
Judges  have  expressed  opinions  the  other  way.  Upon  the  whole, 
I  think  the  safest  course  is  to  discharge  the  rule. 

Rule  discharged. 

(1)  The  rest  of  the  sentence  is  sup-      having  apparently  dropped  out  in  the 
plied  from  the  report  in  the  Jurist.  In     press. — F.  P. 
the  Law  Journal  it  is  omitted*  a  line 
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mi.  Ex  PARTE  BEUTTON(l). 

JL  (23  K  J.  a  B.  290—292 ;  S.  C.  18  Jur.  580.) 

Bail  Court,  /^  clerk,  duly  articled  to  an  attorney,  served  a  portion  of  Ws  time  witli 

[  290  ]  hifl  master.    It  was  then  agreed  that  the  clerk  should  be  assigned  to  his 

father,  also  an  attorney,  for  the  residue  of  his  term.  On  this  understanding, 
the  clerk  immediately  left  his  first  master  with  his  consent,  and  served  his 
father  as  a  clerk  for  the  residue  of  the  five  years.  A  dispute  having  arisen 
between  the  first  master  and  the  father  respecting  the  amount  of  premium 
to  be  repaid,  which  was  not  settled  for  some  months,  the  assignment  of  the 
clerk  was  not  executed  until  about  six  months  after  he  had  actually  com- 
menced to  ser^e  his  father :  Held,  that  the  service  of  the  father  during  the 
interval  before  the  execution  of  the  assignment,  could  not  be  considered  as 
a  service  with  the  father  under  the  articles ;  but  as  it  was  by  the  consent  of 
[  *291  ]  the  original  master  and  for  his  purposes,  *it  might,  under  the  circumstances, 

be  considered  a  service  with  that  master. 

This  was  an  application  to  admit  Mr.  Brutton  as  an  attorney. 

It  appeared  that  Mr.  Brutton  had,  by  articles,  entered  into  on 
the  25th  of  January,  1849,  been  articled  to  one  Ford,  an  attorney,  as 
clerk;  that  he  served  with  him,  under  the  articles,  until  June,  1851, 
at  which  time  it  was  agreed  that  he  should  be  assigned  to  his  father, 
who  was  also  an  attorney,  for  the  residue  of  his  time,  and  that  be 
served  with  his  father,  or  his  father's  London  agent,  until  the  25th 
of  January,  1854,  when  the  five  years  expired.  But  it  happened 
that  the  assignment  to  the  father  was  not  in  fact  executed  until 
January,  1852,  and  it  was  suggested  that  the  reason  for  the  delay 
was,  that  there  was  some  difference  between  the  father  and  Ford 
respecting  the  amount  of  the  premium  to  be  repaid. 

Coleridge^  on  the  27th  of  January  last,  applied  to  the  Court  to 
permit  Brutton  to  be  examined  preparatory  to  being  admitted  as  an 
attorney  under  the  statute  6  &  7  Vict.  c.  78,  and  he  contended  that 
service  under  the  agreement  for  the  assignment  of  the  articles  with 
his  father  before  its  execution  might  be  deemed  good  service  under 
the  articles,  and  he  cited  Ex  parte  Broivn  (2),  Ex  parte  Ma8tennan{z\ 
and  Ex  parte  FtUcher  (4). 

Grompton,  J.  doubting  whether  Brutton  could  be  admitted  on 
the  service  above  mentioned,  considered  the  case  of  Ex  parte  Ftdcher 
a  sufficient  authority  to  warrant  the  permitting  the  applicant  to  go 
before  the  examiners. 

Brutton  having   been  examined  and  passed  satisfactorily,  the 

(1)  Cited  Ex  jmrte  Adams  (1875)  (3)  7  DowL  P.  C.  156 ;  S.C.H  J-.  J. 
L.  B.  10  Q.  B.  227,  228,  44  L.  J.  a  B.      (N.  S.)  C.  P.  24. 

102.  (4)  8D0WI.P.  C.  614. 

(2)  9  Dowl.  P.  0.  526. 
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present  application  was  made,  and  it  was  stated  that  the  applicant's      Bx  parte 
father  had  died  since  the  previous  motion,  and  that  it  was  of  great 
importance  to  the  young  man  to  be  admitted  at  once,  as,  if  he 
could  not,  he  would  lose  certain  valuable  appointments  which  were 
offered  to  him  as  an  attorney  if  he  could  take  them  at  once. 

Coleridge^  in  support  of  the  present  motion,  (May  8,)  cited  the 
cases  already  mentioned,  and  contended  that  on  the  equity  of  the 
statute,  the  service  was  a  good  service  under  the  articles ;  and  he 
also  mentioned  the  case  of  a  gentleman  named  Farrar,  who  was 
articled  to  attornies  who  did  not  attend  to  common- law  business 
themselves,  but  gave  over  to  another  attorney  all  their  common-law 
business.  This  attorney  was  not  their  London  agent.  Farrar 
served  a  portion  of  his  time  under  his  articles  with  this  attorney, 
and  such  service  was  considered  good  service,  and  Farrar  was 
consequently  admitted. 

Cur,  adv.  vidt. 

CoLBBiDGE,  J.  now  Said : 

The  circumstances  of  this  case  are  as  follows :  The  applicant 
was  articled  regularly  to  an  attorney  named  Ford.  With  him  he 
had  served  a  certain  portion  of  his  time,  but  being  desirous  of 
being  assigned  to  his  father,  it  was  agreed  that  he  should  be  so. 
The  terms  of  the  assignment  were  not  definitely  settled,  but,  with 
the  understanding  that  there  would  be  no  difficulty  about  them, 
he  had  left  Ford's  service  and  had  gone  into  the  office  of  his  father, 
and  was  there  homl  fide  employed  as  an  attorney's  clerk.  The 
difference  as  to  the  terms  related  to  the  proportion  of  the  premium 
that  was  to  be  returned,  and  that  was  not  settled  for  two  or  three 
months.  When  it  was  settled,  the  assignment  was  executed,  and  he 
served  his  father,  or  his  father's  agent,  till  the  expiration  of  the 
time;  and  reckoning  the  service  during  the  interval  between  the 
time  of  leaving  Ford  and  the  execution  of  the  assignment  as  good 
service,  he  has  served  his  full  time.  The  question  is,  whether  he 
can  count  in  that  interval  of  time.  It  has  been  suggested  that,  on 
an  equitable  consideration  of  the  case,  the  time  that  he  served 
before  the  assignment  was  executed  might  be  considered  as  service 
under  the  assignment.  I  have  great  difficulty  in  introducing  con- 
siderations with  respect  to  the  equity  of  the  case  in  putting  an 
interpretation  on  this  Act.  I  do  not  know  all  the  circumstances. 
It  may  be  that  the  circumstances  were  such  that,  applying  the 
doctrine  of  a  court  of  equity,  it  would  not  be  a  service  under  the 
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Ex  parte  articles.  So  far  as  we  see,  there  was  a  botid  *Jide  difference  between 
r  *2<J3 1 '  ^^^  assignor  and  the  assignee,  and  possibly  that  might  never  have 
been  settled,  and  the  applicant  might  have  had  to  go  back  to  his 
original  master.  It  may  be  that  even  if  the  parties  came  to  an 
agreement  afterwards,  there  might  have  been  such  a  bona  fide 
difference  as  to  make  a  court  of  equity  say  that  the  service  daring 
the  interval  was  not  a  service  under  the  agreement ;  and  I  should 
be  disposed  to  refuse  this  rule  if  that  was  the  only  ground  apon 
which  this  case  could  be  put.  One  would  be  desirous,  under  the 
circumstances  of  the  case,  looking  to  the  death  of  the  applicant's 
father  and  the  importance  to  him  of  being  admitted,  to  give  this  Act 
of  Parliament  as  liberal  a  construction  as  possible,  and  so  the  Court 
would  do  in  all  cases,  when  it  could  be  done  without  frittering  away 
its  provisions.  The  case  of  Ex  pai-te  Hill  (i)  bears  upon  the  point 
in  question.  That  was  under  the  old  Act,  2  Geo.  II.  c.  28,  which 
enacted  that  no  person  could  be  admitted  ''  unless  such  person  shall 
have  been  bound  by  contract  in  writing  to  serve  as  a  clerk  for  five 
years,"  and  "  such  person  for  and  during  the  said  five  years  shall 
have  continued  in  such  service."  The  6  &  7  Vict.  c.  78,  s.  12,  says 
that  the  clerk  ''shall,  during  the  whole  time  of  service,  to  be 
specified  in  such  contract,  continue  and  be  actually  employed  by 
such  attorney  and  solicitor  in  the  proper  business,  practice  and 
employment  of  an  attorney  and  solicitor,  save  only  and  except  in 
the  case  hereinbefore  mentioned."  But  when  one  looks  at  the 
circumstances  of  that  case  and  the  present,  there  is  a  very  material 
difference  between  them.  There  J.  Hill  was  writer  to  an  attorney, 
at  Birmingham,  named  Webb.  In  January,  1791,  he  ai-ticled  him- 
self to  Hughes,  an  attorney,  who  lived  seven  miles  off.  Haghes 
was  going  to  Birmingham  and  Hill  remained  there,  and  continued 
to  write  for  Webb  for  ten  months,  occasionally  doing  business  for 
Hughes.  It  would  be  absurd  to  say  that  Hill  was  serving  Hughes 
during  the  ten  months.  It  is  clear  that  the  service  under  Hughes 
had  never  commenced.  He  was  there  writing  as  before  under 
Webb.  There  Lawrence,  J.,  after  saying  that  the  Act  required  that 
the  clerk  should  serve  the  master  to  whom  he  was  articled  for  five 
years,  adds  "  now  if  it  were  suflScient  to  serve  any  other  person 
during  that  time,  provided  it  was  with  the  consent  of  the  master, 
the  object  of  the  Act  would  be  defeated."  But  in  that  case  there 
was  no  real  bond  fide  service  as  a  clerk,  and  the  facts  are  so 
extremely  different  from  the  present,  that  though  the  expressions 
(1)  4  B.  B,  492  (7  T.  B.  456). 


?0L.  xcviii.]     1854.    BAIL  CT.    28  L.  J.  Q.  B.  292.  491 

are  somewhat  strong,  they  do  not,  I  think,  completely  govern  this     Ez  parte 

case.  I  have  been  referred  to  Farrar's  case  (l).  Farrar  was  articled       «^ttok. 

to  an  attorney  who  had  no  common-law  business.    He  served  part 

of  his  time  as  clerk  in  the  office  of  another  attorney,  who  was  not, 

strictly  speaking,  agent  to  his  principals,  but  an  attorney  to  whom 

they  handed  over  their  common-law  business.    It  is  stated  that 

Farrar  on  that  service  was  admitted.   On  the  authority  of  that  case, 

and  also  of  the  different  circumstances  of  Ex  paHe  Hilly  I  think  it 

is  open  for  me  to  consider  whether  there  has  not  been  a  service 

daring  the  interval  so  entirely  by  the  consent  and  for  the  purposes 

of  the  original  master  as  to  make  me  consider  it  a  service  of  that 

master.    It  would  be  extremely  hard  upon  this  young  man  if, 

through  no  fault  of  his  own,  the  time  before  the  execution  of  the 

assignment  should  be  deducted,  and  he  should  lose  the  benefit  of 

that  service,  having  gone  into  his  father's  office  in  expectation  of 

the  assignment  being  executed.     The  original  master  could  not 

have  found  fault  with  him  for  this  service.    Though  I  am  in  some 

degree  of  doubt,  I  am  inclined  to  think  that  he  may  be  admitted. 

It  is  impossible  to  construe  the  words  of  the  Act  of  Parliament  with 

mathematical  strictness.    We  all  know  that  the  service  does  not 

continue  from  day  to  day  for  the  whole  five  years.    An  attorney's 

clerk  is  often  away,  with  the  permission  of  his  master,  for  weeks  at 

a  time  on  a  visit  to  his  friends.    An  absence  of  this  kind  would  not, 

I  think,  prevent  him  making  an  affidavit  that  he  had  served  during 

the  five  years.    This  case  seems  to  me  to  fall  within  the  same 

principle,  and  I  think  that  this  young  man  may  be  admitted. 

Rule  granted. 

(1)  No  reference,  apparently  not  reported. 
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IN  THE  COURT  OF  EXCHEQUER, 


1863. 

AVV.S5.  In  re 


(23  L.  J.  Ex.  24.) 
A  rule  nUi  to  strike  an  attorney  off  the  roll  must  be  seryed  personally. 


1853.  WHITE  V.  BLUETT. 

^ZJ}'  (23  L.  J.  Ex.  3d-38;  a  C.  2  0.  L.  E.  301 ;  2  W.  E.  75.) 

[  ^  ]  To  an  action  on  a  promissory  note  given  by  the  defendant  to  his  father, 

the  defendant  pleaded,  that  he,  the  defendant,  had  just  grounds  to  oompbin 
of  the  distribution  that  his  father  had  made  of  his  property,  as  his  father 
had  admitted ;  and  that  it  was  therefore  agreed  between  them  that  the 
defendant  should  cease  for  ever  to  make  any  such  complaint,  and  that  in  con- 
sideration thereof,  his  father  would  discharge  him  from  liability  on  the  note 
and  the  cause  of  action  in  respect  thereof ;  and  that  the  defendant's  agree- 
ment should  be  accepted  in  full  satisfaction  and  dischai^ge,  and  that  it  was 
so  accepted :  Held,  that  the  plea  was  bad,  as  not  showing  any  oonsiderstion 
for  the  promise  by  the  father. 

The  declaration  contained  a  count  upon  a  promissory  note  made 
by  the  defendant  payable  to  the  testator,  and  a  count  for  money 
lent 

Plea,  as  to  the  said  first  count,  and  as  to  so  much  of  the  residoe 
of  the  declaration  as  relates  to  money  payable  by  the  defendant  to 
the  said  J.  Bluett  for  money  lent  to  the  defendant,  that  the  said 
note  in  the  said  first  count  mentioned  was  delivered  by  him  to  the 
said  J.  Bluett  as  in  the  declaration  supposed,  and  by  the  said 
J.  Bluett  taken  and  received  from  the  defendant  for  and  on  account 
of  the  said  money  so  payable  to  the  said  J.  Bluett  as  in  this  plea 
mentioned,  and  the  causes  of  action  in  respect  thereof,  and  by  way 
of  securing  the  same,  and  for  or  on  account  of  no  other  debt,  claim, 
matter  or  thing  whatsoever.  And  the  defendant  further  saith,  that 
the  said  J.  Bluett  was  the  father  of  the  defendant,  and  that  after- 
wards, and  after  the  accruing  of  the  causes  of  action  to  which  this 
plea  is  pleaded,  and  before  this  suit,  and  in  the  lifetime  of  the  said 
J.  Bluett,  the  defendant  complained  to  his  said  father  that  he,  the 
defendant,  had  not  received  at  his  hands  so  much  money  or  so 
many  advantages  as  the  other  children  of  the  said  J.  Bluett,  and 
certain  controversies  arose  between  the  defendant  and  his  said 
father,  concerning  the  premises,  and  the  said  J.  Bluett  afterwards 
admitted  and  declared  to  the  defendant  that  his,  the  defendant's, 
said  complaints  were  well  founded,  and,  therefore,  afterwards,  &c 
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it  was  agreed  by  and  between  tbe  said  J.  Bluett  and  the  defendant,      White 


r. 


that  the  defendant  should  for  ever  cease  to  make  such  complaints,  blubtt. 
and  that  in  consideration  thereof,  and  in  order  to  do  justice  to  the 
defendant,  and  also  out  of  his,  the  said  J.  Bluett's,  natural  love 
and  affection  ^towards  the  defendant,  he,  the  said  J.  Bluett,  would  [  *37  ] 
discharge  the  defendant  of  and  from  all  liability  in  respect  of  the 
causes  of  action  to  which  this  plea  is  pleaded,  and  would  accept  the 
said  agreement  on  his,  the  defendant's,  part  in  full  satisfaction  and 
discharge  of  the  said  last-mentioned  causes  of  action;  and  the 
defendant  further  saith,  that  afterwards,  and  in  the  lifetime  of  the 
said  J.  Bluett,  and  before  this  suit,  he,  the  said  J.  Bluett,  did 
accept  of  and  from  the  defendant  the  said  agreement  as  aforesaid, 
in  full  satisfaction  and  discharge  of  such  mentioned  causes  of  action. 
Demurrer  and  joinder. 

BovUly  in  support  of  the  demurrer : 

The  plea  is  not  good  as  to  either  count.  There  is  no  considera- 
tion for  giving  up  the  claim  on  the  money  count,  and  there  is  no 
discharge  of  the  liability  on  the  note. 

(Pabks,  B.  :  By  the  law  merchant  the  holder  may  discharge  the 
acceptor  of  his  liability,  if  he  sufficiently  expresses  his  intention  not 
to  insist  upon  payment;  but  there  is  no  such  intention  here 
averred.) 

2\  J.  Clarky  in  support  of  the  plea  : 

Tbe  plea  shows  an  agreement  by  the  defendant,  and  that  in 
consideration  of  such  agreement  the  father  agreed  to  forego  the  debt. 

(Parke,  B.  :  Is  an  agreement  by  a  father,  in  consideration  that 
his  son  will  not  bore  him,  a  binding  contract  ?) 

The  plea  avers  that  the  complaints  were  well-founded.  The 
adequacy  of  the  consideration  for  a  promise  is  not  a  matter  of 
inquiry.  A  promise  is  a  good  consideration  for  a  promise,  if  the 
promisee  takes  upon  himself  a. liability  which  did  not  before  attach 
to  him.  Here  the  son  had  a  right  to  make  the  complaints 
mentioned,  and  his  agreeing  to  forego  that  right  and  abstain 
from  doing  what  he  legally  might  do  is  a  good  consideration, 
because  he  would  have  been  liable  to  an  action  if  he  had  broken  his 
promise.  It  falls  exactly  within  the  definition  of  a  consideration  in 
Chittgr  on  Contracts,  p.  28,  as  the  defendant  subjected  himself  to 
an  obligation  by  his  promise,  and  also  to  a  detriment  by  not  being 
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White      able  to  continue  his  well-gronnded  complaints.    A  binding  agree- 
Bluett.      Dient  with  mutual  promises  is  a  good  accord.    He  cited  Com.  Dig. 
tit.  "  Accord  "  (B,)  4,  and  Haigh  v.  Brooks  (l). 

Pollock,  C.  B.  : 

The  plea  is  clearly  bad.  By  the  argument  a  principle  is 
pressed  to  an  absurdity,  as  a  bubble  is  blown  until  it  bursts. 
Looking  at  the  words  merely,  there  is  some  foundation  for 
the  argument,  and,  following  the  words  only,  the  conclusion  may 
be  arrived  at.  It  is  said,  the  son  had  a  right  to  an  equal  distribu- 
tion of  his  father's  property,  and  did  complain  to  his  father  because 
he  had  not  an  equal  share,  and  said  to  him,  I  will  cease  to  com- 
plain if  you  will  not  sue  upon  this  note.  Whereupon  the  father 
said.  If  you  will  promise  me  not  to  complain  I  will  give  up  the  note. 
If  such  a  plea  as  this  could  be  supported,  the  following  would  be 
a  binding  promise:  A  man  might  complain  that  another  person 
used  the  public  highway  more  than  he  ought  to  do,  and  that  other 
might  say,  Do  not  complain,  and  I  will  give  you  five  pounds.  It  is 
ridiculous  to  suppose  that  such  promises  could  be  binding.  So,  if 
the  holder  of  a  bill  of  exchange  were  suing  the  acceptor,  and  the 
acceptor  were  to  complain  that  the  holder  had  treated  him  hardly, 
or  that  the  bill  ought  never  to  have  been  circulated,  and  the  holder 
were  to  say,  Now,  if  you  will  not  make  any  more  complaints, 
I  will  not  sue  yon.  Such  a  promise  would  be  like  that  now  set  up. 
In  reality,  there  was  no  consideration  whatever.  The  son  had  no 
right  to  complain,  for  the  father  might  make  what  distribution  of 
his  property  he  liked  ;  and  the  son's  abstaining  from  doing  what  he 
had  no  right  to  do  can  be  no  consideration. 

Parks,  B.  : 

I  am  of  the  same  opinion.  The  agreement  could  not  be 
enforced  against  the  defendant.  It  is  not  immaterial  also  to 
observe,  that  the  testator  did  not  give  the  note  up.  It  was  formerly 
doubted  whether  a  simple  agreement  could  be  pleaded  in  bar: 
Lynn  v.  Bru4:e  (2),  but  there  have  been  many  modern  cases  in  which 
third  persons  have  been  parties  to  the  agreement,  and  the  agree- 
ment has  been  held  to  be  an  answer,  and  it  may  be  that  such  an 
agreement  would  do,  although  third  persons  were  not  parties  to  it. 
[  *^  ]  But  *that  question  does  not  arise  here,  as  there  was  no  binding 
agreement  at  all  by  the  defendant. 

(1)  60  B.  R.  399  (10  Ad.  ft  El.  ;i09 ;  (2)  3  R.  B.  381  (2  H.  Bl.  317). 

9  L.  J.  (N.  S.)  a  B.  99J. 
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Aldbbson,  B.:  Wvau 

If  this  agreement  were  good,   there  could    be   no   such    thing      Bluett. 
as  a  nudum  pactum.    There  is  a  consideration  on  one   side,   and 
it  is  said  the  consideration  on  the  other  is  the  agreement  itself : 
if  that  were  so,  there  could  never  be  a  nudum  pactum, 

P14ATT,  B.  concurred. 

Judgment  for  the  plaintiff. 


HAllRIS  AND  TAYLOR  v.  DREESMAN  (1).  m4. 

(23  L.  J.  Ex.  210—213  (2).)  Jnn^, 

An  appeal  lies  from  a  county  court  if  the  claim  be  for  a  sum  above  20/.         [  210  ] 
and  not  exceeding  50/.  though  the  verdict  be  for  an  amount  under  20/. 

By  a  charter-party  the  master  of  a  vessel  engaged  to  proceed  with  his 
Teasel  to  a  particular  colliery  and  there  take  on  board  for  the  freighters  a 
cargo  of  coaL  Before  the  charter-party  was  signed  both  parties  knew  that 
the  colliery  was  not  at  work,  an  accident  haying  happened  to  the  steam- 
engine,  and  both  were  told  it  would  be  repaired  "^'in  a  short  time,  and  that  [  *21 1  ] 
the  vessel  would  be  loaded  in  her  turn  within  a  few  days  after  the  colliery 
got  to  work  again,  according  to  the  practice  of  the  port,  which  was,  that 
ships  were  loaded  in  their  regular  turns  as  they  were  entered  on  the  colliery 
books.  The  freighter  had  no  controul  over  the  coUieiy.  The  ship  was  loaded 
in  her  turn,  but  not  until  several  days  later  than  the  colliery  agents  had 
led  the  parties  to  expect :  Held,  that  if  the  steam-engine  was  repaired  and 
the  colliery  got  to  work  in  a  reasonable  time  after  the  execution  of  the 
charter-party,  and  if  the  vessel  was  loaded  within  a  reasonable  time  after 
the  colliery  got  to  work,  the  freighters  were  not  liable  to  compensate  the 
master  of  the  vessel  for  the  delay  in  the  loading. 

This  was  an  appeal  from  the  Goanty  Court  of  Newcastle-upon-Tyne. 

The  action  was  brought  by  the  plaintiff  Dreesman,  the  master  of 
the  ship  Juliana^  against  the  appellants  Harris  and  Taylor. 

The  particulars  claimed  22/.  damages,  for  the  defendants  not 
having  loaded  the  ship  within  a  reasonable  time,  pursuant  to  a 
charter-party  entered  into  between  the  plaintiff  and  the  defendants. 

The  plaintiff,  on  arriving  in  the  Tyne  with  his  vessel,  applied  to 
the  defendants  for  a  freight,  and,  on  the  17th  of  June,  the  plaintiff 
signed  the  charter-party,  by  which  he  engaged  that  the  vessel 
*'  shall  proceed  to  Spital  Tongues  Spout,  and  there  take  on  board 
from  the  said  freighters  a  full  and  complete  cargo  of  coals  and  five 

(1)  Cited,  PoBtUthtaaite  v.  Freeland  [1903]  2  K  B.  740,  763,  72  L.  J.  K  B. 

(1880)  6  App.  Cas.  599,  619,  49  L.  J.  794,  C.  A. ;  Jones,  Limited  v.  Oreen  & 

Ex-  630,  42  L.  T.  645;  Hick  v.  i?«/  -  Co.  [1904]  2  K.  B.  275,  282,  284,  286, 

eanachi  [1891]  2  a  B.  626,  645,  61  73  L.  J.  K.  B.  601,  C.  A. 

L.  J.  a  B.  42,   65  L.  T.  350  (affd.  (2)  Also  reported  on  firat  point,  9 

[1893]  A.   0.   22);    Krell    v.    Henry  Ex.48, 
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Habbk  tons  of  coke."  There  was  no  engagement  by  the  freighters  to  load 
Drkbbhak.  ^h^  vessel  within  any  particular  time.  An  Act  of  Parliament,  the 
8  &  9  Vict.  c.  73,  called  the  Coal  Turn  Act,  regulates  the  loading  of 
all  vessels  above  a  certain  size  with  coal  in  the  Tyne,  and  it  is 
imperative  on  colliery  offices  to  have  what  is  called  a  turn-book,  in 
which  vessels  are  entered,  and  the  colliers  are  bound  to  load  their 
vessels  in  due  turn.  The  plaintiff's  vessel  is  under  the  size  affected 
by  the  Coal  Turn  Act,  but  still  a  general  practice  has  grown  up  oat 
of  the  Act  which  regulates  the  loading  of  all  vessels  with  coal  and 
coke,  and  it  is  the  practice  of  merchants  loading  all  vessels  with 
coal  and  coke  to  put  them  on  the  turn-book  of  the  colliery  or  fitter*s- 
office,  and  this  was  done  in  the  case  of  the  plaintiff's  vessel  by  the 
defendants.  On  the  18th  of  June  the  plaintiff  went  to  the  defen- 
dants' office,  and  a  conversation  took  place  as  to  the  probable  time 
of  loading  the  plaintiff's  ship.  The  defendant  Taylor  took  the 
plaintiff  to  Spital  Tongues  Colliery  Office,  at  which  the  ship  was  to 
be  loaded,  where  they  were  told  by  the  fitters  that  an  accident  had 
happened  to  the  boiler  of  the  steam-engine  in  the  colliery,  in  conse- 
quence of  which  the  colliery  was  then  off  work,  and  that  the 
plaintiff's  vessel's  turn  would  be  a  few  days  after  the  colliery  got 
to  work,  and  that  they  expected  the  colliery  would  commence  work 
in  the  middle  of  the  next  week.  The  defendants  then  signed  the 
charter-party.  The  colliery  did  not  get  to  work  so  soon  as  the 
colliery  agents  had  informed  the  plaintiff  and  the  defendants  would 
be  the  case  after  the  charter-party  was  signed.  The  plaintiff's 
vessel  went  as  near  to  the  spout  as  she  could  get,  but  she  did  not 
get  under  the  spout  until  the  7th  of  July,  on  which  day  she  was 
loaded,  six  days  later  than  she  would  have  been  if  the  statement  of 
the  colliery  agents  bad  been  accurate.  During  the  detention  the 
plaintiff  several  times  called  on  the  defendants,  and  was  by  ihem 
made  acquainted  with  the  information  they  received  from  the 
colliery  office  as  to  the  colliery  getting  to  work.  The  defendants 
had  no  controul  over  the  colliery.  There  were  nine  or  ten  vessels 
in  turn  for  loading  before  the  plaintiff's  vessel,  but  in  consequence 
of  the  delay,  most  of  the  others  were  taken  off  and  the  plaintiff's 
vessel  was,  in  fact,  loaded  second  in  turn,  and  no  other  vessel  was 
interposed  before  her  at  the  spout.  The  plaintiff  contended  that 
he  had  a  right  to  insist  on  his  ship  being  coaled  in  a  reasonable 
time.  The  defendants  urged  that  they  had  not  contracted  to  load 
within  any  patliicular  time,  but  were  only  bound  to  do  so  within  a 
reasonable  time,  according  to  the  circumstances  made  known  to 
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the  plaintiff  before  the  contract  was  signed,  or  in  the  vessel's       Habrib 
regular  turn  in  the  turn-book  of  the  Spital  Tongues  Colliery,  and,     OBBniiAir. 
according  to  what,  they  contended,  was  a  custom  of  the  port.    The 
Judge  held,  that  there  was  no  evidence  to  establish  a  legal  custom ; 
but  that  there  was  no  doubt  that  *it  was  usual  in  the  port  to  load       [  *2i2] 
vessels  fairly  in  turn  ;  and  he  found  for  the  plaintiff  for  12/.,  being 
damages  for  six  days'  detention  beyond  what  was  reasonable  under 
the  circumstances,  and  beyond  what  the  plaintiff  had  a  right  to 
expect  from  what  was  from  time  to  time  during  the  delay  repre- 
sented to  the  plaintiff  by  the  defendants ;  and  he  refused  to  con- 
sider the  question  as  one  of  custom  or  turn,  and  treated  it  as  a 
question  of  reasonable  or  unreasonable  delay.    He  also  held,  that 
being  loaded  in  turn  was  not  an  answer  to  a  claim  for  unreason- 
able detention.     The  question  stated  for  the  Court  of  Appeal  was, 
whether  the  judgment  of  the  county  court  Judge  was  correct. 

UdiiUj  for  the  respondent,  the  plaintiff  below : 

There  is  a  preliminary  objection.  The  Court  has  no  jurisdiction 
to  hear  the  appeal.  The  appeal  is  given  by  section  14  (l)  of  the 
statute  13  &  14  Yict.  c.  61,  "  to  parties  in  causes  of  the  amount  to 
which  jurisdiction  is  given  by  this  Act" — that  is,  by  section  1, 
when  the  amount  is  more  than  202.  and  not  exceeding  50Z.  Here 
the  Judge  gives  judgment  for  12/.  only,  a  sum  not  within  the 
prescribed  limits.  It  is  true  that  the  plaintiff's  claim  was  for  22/., 
but  it  is  submitted  that  the  sum  adjudged  due  must  govern  the 
question  of  appeal.     This  point  has  never  yet  been  decided. 

Bovill  : 

The  amount  which  the  plaintiff  claims  is  the  amount  in  the  cause 
within  the  meaning  of  section  14  (i). 

(AiJ>£BsoN,  B. :  The  cause  was  of  a  sufficient  amount  when  the 
action  commenced.  It  was,  therefore,  of  the  amount  sufficient  for  an 
appeal,  otherwise  it  would  always  be  in  the  power  of  a  county  court 
Judge  to  avoid  an  appeal  by  finding  a  verdict  under  20/. 

Pollock,  C.  B.  :  We  are  of  opinion  that  the  appeal  lies.  Let  us 
hear  the  case.) 

BoviUy  for  the  appellants,  the  defendants  below : 
The  county  court  Judge  was  wrong.    He  refused  to  take  into 
(1)  Bepealed :  see  now  County  Courts  Act,  1888  (51  &  62  Vict.  c.  43),  s.  120. 
B.B. — VOL.  ZOVIU.  82 
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Harus  consideration  the  practice  of  the  port  as  to  loading  vessels  in  turns. 
DRKBUffAv,  So^^  ^6  plaintiff  and  the  defendants  were  aware  of  the  practice, 
and  contracted  on  the  footing  of  it.  It  is  the  same  thing  as  if  it 
had  been  stated  in  the  charter-party  that  the  vessel  was  to  be 
loaded  in  her  regular  turn.  If  so,  Robertson  v.  Jackson  (1),  Sffen  v. 
Jonas  (2)  and  Leideinann  v.  Schultz  (3),  show  that  if  the  vessel  be 
loaded  in  her  regular  turn,  the  captain  cannot  complain  that  there 
has  been  an  unreasonable  detention. 

(Pollock,  G.  B.  :  The  question  seems  to  me  to  be,  who  is 
responsible  for  the  engines  being  out  of  order  ? 

Aldebson,  B.  :  Supposing  the  contract  to  be  that  the  vessel  is 
to  be  loaded  within  a  reasonable  time,  would  it  not  be  almost 
conclusive  that  she  was  loaded  in  a  reasonable  time  if  she  was 
loaded  in  her  regular  turn  ?) 

Both  parties  knew  the  boiler  was  out  of  order.  The  defendants  did 
not  engage  to  load  the  vessel  in  any  specific  time.  They  had  no 
controul  over  the  colliery  agents,  and  cannot  be  responsible  for 
their  acts  or  representations. 

UdaiU,  for  the  respondent : 

Whether  the  loading  was  effected  within  a  reasonable  time  is  a 
question  of  fact,  not  of  law.  The  Judge  has -decided  that  there 
was  an  unreasonable  detention  under  the  circumstances,  and  his 
decision  on  that  fact  cannot  be  reviewed. 

(Parke,  B.  :  The  Judge  overruled  the  arguments  urged  by  the 
defendants,  and  considers  that  the  question  of  reasonable  time  is 
one  for  himself  alone,  to  be  determined  without  regard  to  the  point 
of  law  on  which  the  defendants  relied.  The  point  is,  whether  he 
was  right  in  so  doing?) 

The  defendants,  not  the  plaintiff,  must  suffer  for  the  loss  occasioned 
by  the  unforeseen  delay. 

(Alderson,  B.  :  The  case  does  not  show  when  the  colliery  was 
got  to  work,  or  how  soon  after  that  the  ship  was  loaded.  Without 
knowing  that,  how  can  we  tell  whether  the  vessel  was  loaded  in  a 
reasonable  time  ? 

(1)  69  B.  B.  490  (2  C.  13.  412 ;  lu  (3)  P.  523  below  (23  L.  J.  C.  P.  17; 
L.  J.  0.  P.  28).  14  C.  B.  38). 

(2)  76  B.  B.  515  (2  Ex.  111). 
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Pabk£,  B.  :  The  vessel  was  to  be  loaded  within  a  reasonable  time      Uahbis 
under  the  circumstances.    It  is  clear,  therefore,  that  the  defendants    dbebshak. 
might  give  evidence  of  the  usage  of  the  port  as  to  the  loading ;  that 
the  vessel  was  to  be  loaded  at  a  particular  spout ;  that  the  boiler 
was  out  of  repair ;  that  the  colliery  in  consequence  was  not  *at       [  *2ia  ] 
work ;  and  that  the  defendants  had  no  controul  over  the  colliery. 
The  case,  however,  does  not  find  whether  the  owner  of  the  colliery 
repaired  the  boiler  within  a  reasonable  time, — though,  if  he  failed 
to  do  so,  I  doubt  whether  the  defendants  would  be  responsible. 

Aldbbson,  B.  :  The  Court  are  not  unanimous  on  that  question.) 

PuiiLOCK,  C.  B. : 

There  is  an  omission  in  the  case  as  to  two  important  facts.  We 
are  all  of  opinion  that  the  case  should  go  back  to  the  county  court 
Judge  to  find  on  them  ;  and  that  if  he  finds  that  the  boiler  was 
repaired  and  the  colliery  got  to  work  within  a  reasonable  time  after 
the  charter-party  was  executed,  and  that  the  vessel  was  loaded 
within  a  reasonable  time  after  the  colliery  got  to  work,  the  verdict 
should  be  for  the  defendants.  If,  however,  he  finds  either  that  the 
repairs  were  not  within  a  reasonable  time,  or  that  the  loading  did 
not  take  place  within  a  reasonable  time  after  the  colliery  got  to 
work,  then  the  county  court  Judge  should  amend  the  case  by  stating 
the  facts,  and  send  it  back  to  us  for  reconsideration. .  The  costs  up 
to  this  time,  both  of  the  former  trial  and  of-  the  appeal,  are  to  be 
costs  in  the  cause. 

Appeal  allowed  accordingly. 
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MAGISTRATES'  CASES. 


1853. 

In  i«k  Thk 

Aor.  25. 

(23  L.  J.  M.  C. 

Jfail  ChHft. 

[17  1 

In  allowi 

JUSTICES  OF  NORTH  STAFFORDSHIRE. 

17—18  ;  S.  C.  nom.  Ex  parie  ShelUm,   17  Jur.   1165;  nom.  £V 
parte  Skelttm,  1  B.  C.  C.  211 ;  2  C.  L.  R.  130.) 

In  allowing  a  highway  rate,  the  two  justices  by  inadvertence  wrote  their 
allowance  at  the  end  of  a  page  in  the  middle  of  the  rate  instead  of  at  the 
end  of  the  rate.  The  words  of  allowance  were,  *'  We  do  hereby  consent  to 
and  allow  the  foregoing  rate  and  assessment : "  Held,  that  there  was  no 
allowance  of  the  latter  part  of  the  rate,  and  that  payment  of  an  assessment 
in  the  latter  part  could  not  be  enforced  by  distress. 

This  was  an  application  for  a  rule  to  call  upon  certain  jastices 
of  North  Staffordshire  to  issue  a  distress  warrant  to  enforce  an 
assessment  of  a  highway  rate. 

The  affidavit  showed  that  the  rate-book  was  properly  made  up  in 
every  respect,  and  presented  to  two  justices  for  allowance,  that 
through  mistake  and  inadvertence,  the  surveyor  signed  the  rate  and 
the  justices  wrote  and  signed  their  allowance  upon  the  end  of  a 
page  in  the  middle  of  the  rate-book,  instead  of  at  the  end  of  the 
whole  rate.  The  words  of  the  allowance  were :  "  We,  &c.  do  hereby 
consent  to  and  allow  the  foregoing  rate  and  assessment."  The 
assessment  sought  to  be  enforced  by  distress  was  contained  in  that 
part  of  the  rate  which  followed  the  allowance.  The  justices  refused 
to  grant  a  distress  warrant  to  enforce  the  rate. 

Scotland,  in  support  of  the  motion  : 

The  justices  ought  to  have  granted  their  warrant  as  the  rate  is 
not  void  ;  although,  perhaps,  it  might  have  been  voidable  on  appeal. 
In  the  Highway  Act,  the  5  cfe  6  Will.  IV.  c.  50,  s.  27,  it  is  provided 
that  the  rate  shall  be  signed  by  the  surveyor,  and  allowed  by  two 
justices,  and  published  in  the  same  way  as  poor-rates  are  now 
allowed  and  published.  It  does  not  say  that  the  signature  and 
allowance  must  be  at  the  conclusion  of  the  whole  rate.  At  the 
time  of  the  passing  of  the  Highway  Act,  the  governing  statute  relating 
to  poor-rates  was  the  statute  43  Eliz.  c.  2,  which  simply  enacts  that 
the  rate  shall  be  made  with  the  consent  of  two  or  more  justices  of 
the  peace.    It  does  not  even  say  that  the  consent  shall  be  in  writing. 

(Cbompton,  J. :  It  looks  as  if  the  justices  here  had  gone  through 
the  rate  as  far  as  the  page  which  they  signed,  and  thought  that 
they  had  come  to  an  end.  It  may  be  a  good  rate  as  to  the  fore- 
going part.) 
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The  duty  of  the  justices  is  simply  ministerial.     They  have  no  power        la  re 
to  raise  questions  as  to  the  particulars  of  the  rate  in  any  way.    justicisof 
Section  118  of  the  Highway  Act,  prescribes  the  use  of  the  form  of  ^,q^u,1Y* 
rate  set  out  in  the  schedule,  and  that  form  No.  4  mentions  nothing 
about  the  allowance  of  it. 

(Gbompton^  J. :  The  form  in  the  schedule  makes  the  surveyor 
sign  at  the  end  of  the  rate.) 

The  same  section  118  directs  that  no  objections  are  to  be  taken  on 
account  of  any  defect  of  form  in  any  of  the  proceedings.  Under 
the  present  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  a  want 
of  strict  compliance  with  the  formal  requisites  of  the  Act  is  not 
fatal  to  the  rate :  Reg.  v.  Fordham  (i).  By  section  34  the  rate  is  to 
be  enforced  as  a  poor-rate.  If  there  is  reasonable  ground  for 
believing  the  rate  void,  the  justices,  it  is  true,  ought  not  to  grant 
their  warrant :  4  Burn's  Justice,  855,  29th  edit. 

(CaoxPTON,  J. :  When  you  go  before  justices  for  a  distress 
warrant  to  enforce  poor-rates,  you  always  prove  the  allowance,  I 
think.  In  4  Burn's  Justice,  356,  it  is  said  the  justices  should  not 
issne  their  warrant  when  one  of  the  rates  has  not  been  pubUshed, 
and  Sihbald  v.  Roderick  ()  is  cited.  That  case  is  a  distinct  authority 
that  the  rate  is  void,  if  there  is  no  allowance.) 

That  case  is  very  distinguishable.     There,  there  was  no  allowance.        [  is  ] 
Here  there  is  both  signature  and  allowance,  but  in  a  wrong  place. 

Cboxpton,  J. : 

I  am  quite  clear  that  there  is  no  allowance  of  that  part  of  the 
rate  which  follows  the  signature.  It  is  conceded  that  if  there  be 
no  allowance,  the  magistrates  have  not  jurisdiction  to  grant  a 
distress  warrant,  and  the  authorities  bear  out  that  proposition. 
I  agree  that  if  this  had  been  a  mere  signature  in  a  wrong  place, 
but  affecting  to  authenticate  the  whole  rate,  it  would  have  been 
good.  But  I  cannot  think  that  that  which  expresses  itself  as 
allowing  only  what  has  gone  before,  can  be  an  allowance  of  the 
whole  rate.  The  justices,  therefore,  were  right  in  not  granting 
their  warrant.    The  rule  consequently  will  be  refused. 

Ride  refused. 

(1>  52  B,  B.  281  (11  Ad.  &  El.  73 ;  (2)  52  E.  R.  274  (11  Ad.  v^  El.  38; 

9  L.  J.  (N.  S.)  M.  0.  3).  9  L.  J.  (N.  S.)  M.  0.  76). 
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Crown  Case  Reserved,  (i) 
•»*•  REG.   V.  Thk    inhabitants  of  HORNSEA. 

Feb,  11. 
(2:{  L.  J.  M.  C.  09—VA  ;  S.  r.  18  Jur.  lilo  ;  Dears.  C.  C.  291  ;  6  Cox,  C.  C.  2R9.) 

Highway— Liability  to  repair  when  road  waahed  away  by  the  sea. 

A  public  highway  originally  ran  down  to  the  sea  at  right  angles  to  the 
shore,  the  land  gently  sloping  to  the  water's  edge.  By  the  encioadimenta 
[  *60  ]  of  the  waves  a  portion  of  the  "land  and  road  was  swept  away,  so  that  there 

was  left  a  cliff  twenty  feet  high  above  the  beach,  the  road  running  to  the 
edge,  and  there  terminating  abruptly :  Held,  that  as  the  substance  of  the 
road  was  gone  beyond  the  edge  of  the  cliff,  there  was  no  road  beyond  that 
point  which  the  parish  could  be  called  upon  to  repair,  and  that  they  were 
not  bound  to  provide  any  means  of  communication  between  the  top  of  the 
cliff  and  the  beach. 

Thb  following  IB  the  substance  of  a  case  stated  by  Martin,  B. 

This  was  an  indictment,  tried  at  the  Spring  Assizes  for  Yorkshire, 
1868,  for  the  non-repair  of  a  highway.  The  road  in  respect  of 
which  the  indictment  was  prepared  was  described  in  the  indict- 
ment to  be  a  certain  common  and  public  Queen's  highway  called 
the  Sea  Road,  leading  eastward  from  the  east  end  of  a  street  in 
Hornsea,  in  the  East  Riding  of  the  county  of  York,  called  East 
Gate,  to  the  German  Ocean ;  and  the  indictment  alleged  that 
a  certain  part  of  the  same  common  and  public  Queen's  highway 
situate,  lying  and  being  in  the. parish  of  Hornsea,  &c.  in  length 
divers,  to  wit,  210  feet  or  thereabouts,  and  in  breadth  divers, 
to  wit,  40  feet  or  thereabouts,  on  the  1st  of  July,  1852,  and 
continually  afterwards  until  the  present  day  was  and  yet  is  very 
ruinous,  deep,  broken  and  in  great  decay  for  want  of  due  reparation 
and  amendment.  By  an  Inclosure  Act,  passed  in  1801,  the  C!om- 
missioners,  who  were  to  allot  the  waste  and  common  lands,  were  to 
set  out  in  their  award  and  plan  all  necessary  public  roads,  which  were 
to  be  of  the  breadth  of  40  feet  at  the  least ;  and  it  was  enacted  that 
these  roads  when  made  should  from  time  to  time  be  amended  and 
kept  in  repair  as  other  public  roads  were  by  law  to  be  amended  and 
kept  in  repair.  When  the  Act  passed  the  road  in  question  existed  as 
a  public  highway,  and  was  called  the  "  Sea  Road."  The  Commis- 
sioners made  their  award  in  1809,  and  awarded,  amongst  other 
things,  "  that  there  shall  be  one  other  public  highway  or  road  of 
the  breadth  of  40  feet,  as  the  same  is  now  staked,  ditched  and 
bounded  out,  called  the  Sea  Road,  leading  eastward  from  the  east 
end  of  a  street  in  Hornsea  aforesaid,  called  East  Gate,  over  ancient 

(1)  Coram  Jkrvis,   Ch.  J.,  Mafle,  J.,  Wiohtmak,  J.,   Platt,   B,  and 
Williams,  J. 
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inclosed  lands  belonging  to  G.  J.,  and  over  How  Garr  and  Ghrystals,        Rro. 

to  the  German  Ocean."    In  another  part  of  the  award  the  Com-  thb  Inhabi. 

missioners  said,  "  We  do  set  out  and  allot  and  award  an  acre  of     hobksba 

land,  <&c.  for  the  purpose  of  a  landing-place  adjoining  the  Sea  Road, 

on  the  north,  on  anjcient  inclosed   land  of    Gharlotte  Bethell  on 

the  east,"  &c.    It  was  to  be  taken  that  the  road  was  a  lawfully 

existing  road  by  virtue  of  the  Act  and  award.    By  a  plan  annexed 

to  the  award,  it  appeared  that  the  sea  lay  to  the  east,  that  the  Sea 

Boad  ran  at  right  angles  to  the  coast  from  west  to  east,  and  that 

the  land  of  Gharlotte  Bethell.  over  a  portion  of  which  the  road 

once  ran,  was  situated  by  the  shore  of  the  sea.    It  was  proved  that 

when  the  road  and  landing-place  were  set  out,  the  land  of  Gharlotte 

Bethell  was  or  had  been  swarth  land  and  was  ancient  inclosed  land, 

bat  had,  for  a  long  period  of  years,  been  encroached  upon  by  the 

sea,  and,  at  the  time  of  making  the  award,  was  partially  covered 

with  sand  and  gravel,  and  was  entirely  sand  between  the  entrance 

to  the  road  in  question  and  the  sea.    It  was  also  proved  that,  before 

and  after  the  award,  all  persons  were  accustomed  to  go  down  the 

Sea  Road.    No  evidence  was  given  that  any  repairs  had  ever  been 

made  eastward  beyond   the  western  boundary   line  of  Gharlotte 

Bethell's  land.    Nor  was  there  ever  any  defined  road  beyond  that 

line  eastward,  but  people  used  to  go  eastward  of  the  said  line  to  the 

sea  upon  the  said  ancient  inclosed  land  as  and  when  they  pleased 

and  could,  with  carriages,  carts,  horses  and  on  foot,  for  the  purpose 

of  getting  gravel  and  sand  from  the  sea-shore  or  for  any  other 

purpose    they    thought    proper,  and  vessels  occasionally  brought 

cargoes  of  coal,  and  anchored  at  high  water,  where  they  safely  could, 

near  to  the  entrance  of  the  road  in  question,  and  all  persons  at 

their  pleasure  took  carts  to   the  vessel's  sides  and  loaded  their 

carts  with  the  coal,  and  drove  them  away  where  they  could  and 

pleased,  over  the  said  land  of  Gharlotte  Bethell  to  the  entrance 

of  the  road  in  question,  and  thence  up  the  said  road  westward  into 

the  interior  of  the  country.    It  was  also  proved  that  barges  were 

in  the  habit  of  bringing  limestone  near  to  the  entrance  of  the  said 

*road  at  high  water  and  then  throwing  it  overboard  on  the  said       [  ^6i  ] 

land  where  the  same  had  become  covered  by  the  encroachment  of 

the  sea  or  anywhere  thereabouts,  and  that  carts  from  the  country 

were  brought,  in  the  same  manner  as  before  stated,  at  the  pleasure 

of  any  one,  down  the  said  road  and  thence  to  where  the  limestone 

lay,  which  was  then  loaded  upon  them,  and  they  then  were  driven 

away  over  the  said  land  to  the  entrance  to  and  up  the  said  road. 


504  1864.    C.  C.  R.    23  L.  J.  M.  C.  61.  [a-a. 

Rbo.  It  was  also  proved  that  all  persons  at  their  pleasure  were  in  the 
The  Inhabi.  habit  of  collecting  gravel  upon  the  beach  and  carting  it  over  the 
HornmZ  ^^^  ^^"^  ^*  Charlotte  Bethell  to  the  entrance  of  the  Sea  Road ;  and 
that  the  said  landing-place  was  principally  used  for  the  deposit  of 
gravel  so  collected  as  aforesaid.  The  road,  both  before  and  for  a 
considerable  time  after  the  making  of  the  award,  sloped  gradually 
down  towards  the  sea,  which  in  extraordinary  high  tides  came  up 
to  the  landing-place,  but  at  other  times  came  only  about  so  far  as 
shown  on  the  plan.  The  Sea  Road  has,  since  the  making  of  the 
award,  been  repaired  by  the  parish  up  to  the  varying  termination 
of  the  road,  as  the  same  was,  from  time  to  time,  swept  away  by  the 
sea  in  such  encroachments,  and  the  passage  down  to  the  beach  has 
been  dealt  with  as  hereinafter  mentioned.  For  many  years  the  sea 
has  been  making  encroachments  upon  this  part  of  the  coast,  and 
within  the  forty-four  years  since  the  making  of  the  award,  the 
high-water  mark  has  advanced  104  yards  inland.  The  whole  of 
the  said  ancient  inclosed  lands  of  Charlotte  Bethell  eastward  of  the 
said  road  have  been  thus  swept  away  by  the  sea,  as  has  also  about 
one  half  of  the  said  landing-place  and  about  fifty-two  yards  of  the 
said  road  westward  of  the  said  ancient  inclosed  land.  The  annual 
average  destruction  of  the  cliff  along  the  said  coast  there  is  about 
two  yards  and  a  half,  but  upon  the  occasion  of  storms  sometimes 
three  or  four  or  sometimes  four  or  five  yards  of  the  said  cliff  in 
depth  westward  of  where  the  road  lies,  and  of  the  length  of  the 
said  road  have  been  swept  away  at  one  tide.  The  land  there 
throughout  is  alluvial  land  and  clay  inclined  to  gravel,  and  easily 
washed  away  by  the  sea.  About  twelve  or  fourteen  years  ago  the 
sea  made  a  considerable  inroad  and  the  consequence  was,  that, 
instead  of  a  gradual  slope  down  towards  the  sea,  a  steep  perpen- 
dicular descent  or  face  was  made  some  little  distance  up  the  road 
westward  of  the  said  ancient  inclosed  lands  of  Charlotte  Bethell, 
which  rendered  it  impossible  for  carriages  and  carts  to  get  down  to 
the  beach.  The  then  parish  surveyors  caused  a  gap  to  be  cut  through 
this  perpendicular  face  and  made  a  road,  passable  for  carriages  and 
carts,  down  to  the  then  beach,  although  steeper  and  less  com- 
modious than  before.  This  continued  for  some  time,  but  within 
the  last  few  years  the  encroachment  of  the  sea  has  much  increased, 
and  at  the  time  when  the  justices  made  the  order  for  this  indict* 
ment,  and  also  at  the  time  of  preferring  it,  nearly  one  half  of  the 
extent  of  the  road  along  the  landing-place  originally  awarded, 
having  together  with  so  much  of  the  landing-place  been  destroyed. 
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the  tennination  of  the  road  towards  the  sea  became  and  now  is  a         Reo. 
perpendicular  cliff  or  bank,  upwards  of  twenty  feet  high,  which  thb  Ikha^ii. 
renders  it  impossible  for  any  carriage  or  cart  to  get  down  to  the      tants  of 
beach,  though  a  track  has  been  made  practicable  for  donkeys.    It 
iras  proved  also  that  a  new  road  to  the  sea  had  been  lately  made, 
which  is  now  used  by  the  public.    It  was  also  proved  that  a  rate  of 
2s.  6d.  in  the  pound  on  the  parish  will  produce  between  5002.  and 
6001,  and  that  the  ordinary  annual  expense  of  the  repairs  of  the 
parish  roads  was  about  2002.    Evidence  was  also  given  to  show 
that  the  expense  of  making  a  substantial  road  of  concrete  extending 
to  fifty  yards  beyond  the  cliff  would  be  about  600Z.,  and  the  annual 
cost  of  repairing  and  keeping  the  same  in  connexion  with  the  cliff, 
and  notwithstanding  the  annual  destruction  of  the  same  westward 
of  the  said  road  or  pier  by  the  encroachment  of  the  sea,  would  be 
about  102.,  but  such  road  or  pier  must  extend  40  feet  beyond  and 
below  high- water  mark  at  ordinary  tides,  and  be  46  feet  wide  at 
the  base,  having  sloping  sides,  and  40  feet  wide  at  the  top  or 
surface.    Evidence  was  also  given  that  the  cutting  of  a  gap  and 
protecting  it  with  side  ^alls  would  cost  about  2002.  and  an  annual 
cost  of  72.  or  8/.  for  repairs.     On  the  other  hand,  evidence  was 
given  on  behalf  of  the  defendants  that  the  making  such  a  gap  with 
*wingB  and  side  walls  an  effective  permanent  road  down  to  the        [  *C2  ] 
beach  would  cost  1,0002.  and  an  annual  expense  of  from  502.  to 
10(X.  for  repairs,  that  such  a  gap  would  not  prevent  the  encroach- 
ments of  the  sea,  and  that  the  masonry  and  flanking  walls  of  such 
wings  would  require  to  be  frequently  carried  inland  as  they  became 
outflanked  by  the  encroachments  of  the  sea,  and  that  as  the  sides 
of  the  gap  must  be  sloped,  if  the  road  were  made  with  a  gradient  of 
one  foot  in  20,  the  cutting  must  be  commenced  at  400  feet  inland 
of  a  width  gradually  increasing  to  the  edge  of  the  cliff,  where  it 
must  be  90  feet  wide  at  the  surface  level  of  the  adjoining  land,  and 
at  such  a  level  would  give  no  access  to  the  landing-place  or  to  the 
land  opposite  in  that  gap.     I  asked  whether  the  counsel  on  either 
side  desired  that  I  should  leave  any  question  to  the  jury,  and  they 
stated  not.     It  was  admitted  that  the  surface  of  the  existing  road 
was  in  good  repair  up  to  where  the  same  had  been  swept  away  by 
the  destruction  of  the  cliff  by  the  encroachments  of  the  sea.    I 
directed  a  verdict  of  Guilty  to  be  entered,  subject  to  the  opinion  of 
the  Justices  and  Barons  upon  the  following  questions:  whether 
there  exists  a  legal  duty  or  obligation  upon  the  parish  to  provide  an 
available  carriage-road  down  towards  the  beach.     If  such  duty  or 
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Bbo.  obligation  existe  the  verdict  is  to  stand ;  if  not,  it  is  to  be  set  aside 
Xhb  Inhabi.  fti^^  ft  verdict  of  Not  guilty  entered.  If  the  Judges  and  Barons  be  of 
HoSse/  opi^^o"  ^^^^  s'^cb  ^"^y  exists  they  are  requested  to  state  what  is 
the  description  of  the  road  which  it  is  incumbent  upon  the  parish 
to  provide ;  and  it  was  agreed  at  the  trial  that  they  should  have 
power  to  order  any  fact  to  be  ascertained  by  a  surveyor  or  otherwise, 
in  order  to  enable  a  final  and  conclusive  judgment  to  be  given  upon 
the  indictment.  It  was  also  agreed  that  they  should  have  the  same 
power  with  respect  to  costs,  as  well  of  the  trial  as  of  the  argument  on 
this  case,  as  I  could  legally  have  exercised  at  the  trial  or  afterwards(i). 

Bliss,  for  the  defendants  : 

This  conviction  cannot  be  sustained  in  law.  The  facts  show  that 
the  road  which  leads  to  the  sea-coast  has  been  kept  in  proper 
repair  by  the  parish  as  far  as  the  road  exists,  that  is  to  say,  to  the 
very  edge  of  the  cliflf  which  has  been  left  by  the  encroachments  of 
the  sea  whose  force  has  swept  a  large  portion  of  the  coast  and  road 
away.  This  cliff  is  now  twenty  feet  high.  It  is  contended  by  the 
prosecution  that  the  parish  is  bound  to  make  a  good  carriage-road 
over  or  through  the  cliff  down  to  the  beach.  It  is  submitted,  on 
behalf  of  the  parish,  that  by  keeping  in  repair  the  existing  road 
they  have  fully  performed  their  duty,  and  that  the  more  extended 
liability  attempted  to  be  cast  upon  them  is  not  one  known  to  or 
warranted  by  law.  The  road  in  question  did  not  originally  extend 
to  the  sea.  The  award  does  not  define  it  as  extending  so  far,  bat 
only  to  the  edge  of  Charlotte  Bethell's  land.  There  was  no  defined 
public  road  any  further  :  see  Rex  v.  Hatfield  (2).  There  is  no  such 
thing  at  common  law  as  a  road  from  one  point  to  another  point, 
but  a  road  at  common  law  is  a  road  over  land.  If  the  land  be 
swept  away  the  road  is  gone  and  the  obligation  to  make  repairs 
ceases  also.  Reg.  v.  Bamber  (s)  and  Reg,  v.  Paul  (4)  are  precisely  in 
point.  If,  therefore,  it  be  assumed  that  the  parish  were  bound  to 
repair  the  road  to  the  very  water's  edge  when  the  ground  sloped 
gradually  down  to  it,  the  above  cases  show  that  now  that  the  sea 
has  carried  away  the  soil  and  material  of  the  slope  and  left  a  high 
cliff,  no  such  obligation  can  continue  any  longer.  [He  also  cited 
Attorney-General  v.  Richards  (5),  Blundell  v.  Catteiall  (6),  and  other 

(1)  The   Court   declined   to    take      L.  J.  M.  C.  13). 

upon  themselves  the  jtgrisdiction  of  (4)  62  B.  R.  801  (2  Moo.  &  Bob.  307). 

determining  as  to  the  oosU.  (5)  3  B.  B.  632  (2  Anstr.  603). 

(2)  43  B.  B.  322  (4  Ad.  &  El.  156).  (6)  24  B.  B.  353  (5  B.  &  Aid.  268). 

(3)  64  B.  B.  494  (5  Q.  B.  279;  13 
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cases.]     Secondly,  assuming  that  there  is  a  general  liability  in  the        Rso. 
parish  to  repair  a  road  washed  away  by  the  sea,  it  is  a  matter  of  the  Inhabi- 
serious  consideration  whether  they  are  bound  to  make  such  repairs     HoRxsiSr 
in  this  case,  when  it  would  be  an  unreasonable  act,  and  contrary  to        [63] 
all  rules  of  prudence ;  since  the  case  shows  that  the  expense  would 
be  enormous  compared  to  the  available  funds  of  the  parish,  and 
also  that  it  would  be  fruitless,  as  in  a  few  more  years  the  further 
encroachments  of    the  sea  would  sweep  it  all  away,  and  will 
eventually  carry  away  the  whole  coast.    Rex  v.  Landulph  (l)  is  an 
authority  to  show  that  the  law  will  not  require  a  parish  to  incur 
fruitless  expense,  as,  for  instance,  to  make  a  hard  and  solid  road 
across  a  river  that  would  carry  away  the  materials  deposited  there 
to  form  the  road. 

HaU,  for  the  prosecution : 

There  was  formerly  a  convenient  communication  down  to  the 
German  Ocean,  by  means  of  this  road,  which  was  used  by  all 
persons  with  carriages  and  carts  at  pleasure.  The  complaint  is, 
that  the  parish  have  Bu£fered  an  interruption  to  take  place  in  the 
continuity  of  travelling.  All  that  they  are  asked  to  do  is  to  provide 
that  means  of  communication  be  still  afforded.  No  part  of  this 
road  has  ever  ceased  to  be  a  highway.  One  portion  of  this  highway 
was  over  the  sands ;  another  over  the  adjoining  sands.  The  high- 
way remains  over  the  lands  above  the  sea.  It  also  exists  over  the 
sands.  Blundell  v.  Catterall  does  not  affect  this  case,  for  here  there 
is  direct  evidence  of  a  road  over  the  sands.  There,  there  was  no 
such  evidence,  and  the  question  was  as  to  a  general  right  in  all 
persons  to  go  over  the  lands  anywhere  for  the  purpose  of  bathing  in 
the  sea.  It  is  not  asked  that  the  parish  should  metal  the  road  over 
the  sands  in  the  same  manner  as  the  road  over  the  adjoining  country. 

(Maulb,  J. :  What  part  of  the  road  then  do  you  say  is  out  of 
repair  ?) 

The  road  is  out  of  repair  by  reason  of  there  being  no  convenient 
means  of  communication  for  carriages  and  carts  between  the  upper 
and  lower  portions.     It  is,  at  present,  only  passable  by  donkeys. 

(Maulb,  J. :  Is  there  any  road  at  all  down  from  the  top  of  the 
cliff  to  the  sands  ?  The  indictment  does  not  allege  that  there  ought 
to  be  a  highway,  but  that  there  is.) 

(1)  42  £.  B.  812  (1  Moo.  &  Hob.  393) 
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rbo.  In  the  case  of  Beg.  v.  Paid  the  *bank  on  which  the  road  ran  was 

The  Inhabi-  *  private  embankment.     The  right  of  the  public  was  only  to  go 

TANTB  OP  QYQj.  it  gQ  iQjjg  j^g  ijj  ^yj^g  jjgpjj  there.     Here  the  right  of  the  public 

[-  «54  -x  is  an  absolute  right. 

(Maule,  J. :  There  is  no  such  thing  as  an  absolute  right  against 
the  act  of  God  and  the  processes  of  nature.) 

The  interruption  to  the  travelling  caused  by  the  sea  is  no  more 
than  if  there  had  been  a  great  rut  made  in  the  road  by  any  natural 
cause,  as,  for  instance,  a  slight  earthquake.  The  Court  need  not 
enter  into  the  question  of  expense,  or  of  the  means  by  which  the 
repairs  are  to  be  done.  There  is  conflicting  evidence  on  those 
heads.  It  is  assumed  in  the  argument  of  the  defendants  that  the 
encroachments  of  the  sea  are  to  continue  every  year,  and  that, 
therefore,  any  works  done  would  be  useless.  But  there  are  proper 
methods  for  keeping  out  the  sea,  and  the  Court  will  presume  that 
they  will  be  adopted. 

(Maule,  J. :  The  repairs  to  roads,  which  the  common  law 
contemplated,  were  repairs  which  could  be  done  by  the  farmers 
and  their  labourers.  Here,  to  repair  this  road,  you  must  begin  by 
restoring  the  cliff.) 

In  Dugdale  on  Embankments,  91,  (edit.  1662)  it  is  mentioned  that 
in  the  third  year  of  Bichard  the  Second,  on  the  complaint  of  the 
commonalty  of  Winchelsea  that  a  certain  common  way  leading 
from  that  town  to  Battle,  and  a  certain  marsh,  by  the  neglect 
of  some  who  ought  to  have  repaired  and  maintained  them,  were 
destroyed  and  overflowed  by  the  sea,  the  King,  with  the  assent  of 
his  Parliament,  appointed  Commissioners  to  inquire  through  whose 
default  those  damages  had  happened,  and  who  had  used  and  ought 
to  repair  them,  and  to  compel  them  thereto,  according  to  the  law  and 
customs  of  the  realm  and  of  Bomney  Marsh.  It  seems,  therefore, 
that  it  was  contemplated  then,  that  a  common  law  duty  attached 
of  making  good  all  roads  which  had  been  destroyed  by  the  encroach- 
ments of  the  sea. 

Maulb,  J. : 

We  are  clearly  of  opinion  that  there  is  here  no  highway  to  repair. 
It  is,  I  think,  a  very  plain  case.  There  appears  to  have  been  a  road 
running  down  to  the  sea :  natural  causes,  without  default  of  any 
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one,  have  washed  away  and  destroyed  the  road  in  great  part,  so         Rko. 

that  where  that  has  taken  place,  the  sabject  of  repair  no  longer  xhb  ^habi- 

exists.    An  indictment  for  non-repair  of  a  highway  charges  that     Jobhs^ 

there  is  a  common  and  public  highway,  and  complains  not  that 

it  has  been  destroyed,  but  that  it  is  out  of  repair.    The  several 

authorities  which  have  been  cited  show  (and  they  are  confirmed 

by  common  sense),  that  if  there  be  no  longer  any  highway,  if 

there  be  nothing  which  can  be  e£fectually  restored  by  what  may 

fairly  be  termed  repairs,  the  case  does  not  exist  in  which  a  liability 

is  cast  upon  the  parish.    In  the  present  case  it  is  fomid  that  all 

that  part  of  the  highway  which  exists  is  in  good  repair,  and  that 

which  is  not  passable  could  not  be  made  good  without  considerable 

engineering  works,  which  I  think  the  parish  were  not  bound  to 

execute. 

WlOHTMAN,   J.: 

The  indictment  states  that  there  is  a  highway  to  the  German 
Ocean,  and  that  part  of  it  is  out  of  repair.  The  case  finds  that 
the  part  alleged  to  be  out  of  repair  has  been  swept  away  by  the 
encroachments  of  the  sea,  and  that  all  which  has  not  been  swept 
away  is  in  good  repair.  The  real  charge  against  the  parish  is, 
that  they  do  not  make  good  the  part  which  has  been  swept  away. 
The  obligation  on  a  parish  is  to  make  good  something  existing; 
but  here  the  part  complained  of  is  gone  by  reason  of  the  encroach- 
ments of  the  sea,  against  which  the  parish  were  not  bound  to 
guard. 

Williams,  J.: 

The  parish  is  indicted  on  the  ground  that  the  road  is  out  of 
repair.  It  is  not  true  that  it  is  out  of  repair  in  the  sense  in  which 
that  word  is  used  in  the  indictment.  The  defendants,  therefore, 
are  not  guilty. 

The  rest  of  the  Coukt  concurred. 

Conviction  reversed 
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IN  THE  COURT  OF  COMMON   PLEAS. 


1853. 
.>W.  14. 

[I] 


BOTCE  V.  mGGINS(l). 

(14  C.  13.  1—15;  S.  C.  23  L.  J.  C.  P.  5;  18  Jur.  333.) 

The  defendant  was  a  proprietor  of  stock  in  the  Margate  Pier  Company, 
and  also  a  member  of  the  local  board  of  health  at  Margate ;  and,  in  this 
latter  capacity,  attended  a  meeting  of  the  board  and  voted  upon  a  question, 
upon  which  tlie  Margate  Pier  Company  was  interested : 

Held,  that,  assuming  the  defendant  to  have  incurred  by  so  domg  the 
penalty  imposed  by  the  19th  section  of  the  Public  Health  Act,  1848,  an 
action  for  such  penalty  could  not  be  brought  against  him  by  a  person  vho, 
not  being  a  party  grieved,  otherwise  than  as  one  of  the  public*  had  not 
obtained  the  consent  of  the  Attomey-Qeneral,  pursuant  to  s.  133  (2). 

\  *2  J  This  action  is  broagbt  to  recover  the  sum  of  501.,  as  *a  penalty, 

under  s.  19,  of  "  The  Public  Health  Act,  1848,"  11  &  12  Vict.  c.  63. 

The  defendant  has  pleaded  nil  debet,  by  statute. 

The  following  case  was  agreed  upon  by  the  plaintiff  and  defendant 
for  the  opinion  of  the  Court : 

The  plaintiff  has  been  for  some  years,  and  now  is,  an  inhabitant 
householder,  residing  at  Margate,  in  the  county  of  Kent,  and  is 
rated  to  all  rates  made  upon  him  for  the  relief  of  the  poor  within 
the  parish  of  St.  John  the  Baptist,  at  Margate,  and  is  a  ratepayer 
and  elector  entitled  to  vote  at  the  election  of  members  for  the  local 
board  of  health  for  the  said  parish,  as  established  under  the  Public 
Health  Act,  and  the  provisional  order  of  the  general  board  of  health 
made  as  hereinafter  mentioned.  The  plaintiff  is  also  in  the  habit 
of  using  the  Margate  pier  and  jetty,  for  landing  and  embarking  at 
Margate  aforesaid,  and  of  paying  tolls  charged  by  the  Margate  Pier 
Act  hereinafter  mentioned,  on  all  passengers  using  the  said  pier  or 
jetty. 

The  defendant  is,  and  was  when  he  voted  as  hereinafter  men- 
tioned, one  of  the  Company  of  Proprietors  of  the  Margate  pier  and 
harbour,  established  and  incorporated  by  the  52  Geo.  III.  c.  clxxxvi., 
and  one  of  the  directors,  and  a  proprietor  of  stock,  in  the  said 
Company. 

That  Company  was  incorporated  for,  amongst  other  things,  the 
purpose  of  finishing  and  completing  the  harbour  of  Margate,  and 

(1)  Cited  in  liobinson  y.  Cnrrey  was  decided  are  repealed :  s.  253  of  the 
(ISM))  G  Q.  B.  D.  21  (on  app.  7  Q.  B.  Public  Health  Act,  1875,  corresponds 
Div.  4G5,  oO  L.  J.  Q.  B.  561) ;  see  also  to  s.  133  of  the  Public  Health  Act. 
Ff etcher  y.  Hudson  (1880)  5  Ex.  D.  1848;  s.  46  (8)  of  the  Ijocal  Oo?em- 
2.S7,  49  L.  J,  Ex.  793.— J.  G.  P.  ment  Act,   18W,  takes  the  place  of 

(2)  The  statutes  on  which  the  case  s.  19  of  the  Act  of  1848. 


VOL.  xcviii.]  1853,    C.  ?•    14  C.  B.  2—4.  611 

for   making,   erecting,   constructing,   building,    maintaining,   and        Boycb 
supporting,  any  piers,  jetties,  quays,   wharfs,   and  other  works,      hiogins. 
buildings,  matters,  and  things,  for  the  finishing  and  completing 
the  said  harbour,  and  for  other  purposes  in  relation  to  the  said 
harbour. 

By  ss.  66,  67  of  that  Act,  it  was  provided  that  the  surplus  profit, 
income,  and  gains  of  the  said  Company,  after  making  certain  pay- 
ments therein  mentioned  (and  one  of  which  included  the  primary 
payment  of  interest  on  37,200/.,  the  old  debt  which  then  was  a 
charge  on  *the  ratepayers  of  the  town),  and  paying  a  dividend  to  [  *3  J 
the  proprietors  at  a  rate  not  exceeding  lOi.  per  cent.,  should  be 
&et  apart  to  form  a  sinking-fund  for  defraying  the  expenses  and 
future  repairs  of  the  said  pier  and  harbour,  until  such  fund 
amounted  to  the  sum  of  20,0002. ;  and  that,  when  the  sinking-fund 
amounted  to  that  sum,  all  the  surplus  revenue  should  be  applied 
to  paying  off  the  said  37,200Z.  due  on  the  credit  of  the  town  rates, 
and  then  the  money  borrowed  by  the  Company,  and  finally  to 
paying  off  the  proprietors  the  sums  advanced  by  them  by  way  of 
shares,  in  manner  therein  mentioned ;  and,  when  such  sums  should 
all  have  been  paid  off,  the  said  Company  was  to  be  dissolved. 

By  a  certain  provisional  order  for  the  application  of  the  Public 
Health  Act,  1848,  to  the  parish  of  St.  John  the  Baptist,  Margate, 
made  in  pursuant  of  the  said  Public  Health  Act,  and  dated  the 
26th  of  May,  1851,  the  said  Public  Health  Act,  with  certain 
exceptions,  was  ordered  to  be  applied  and  to  be  in  force  in  a  certain 
district  in  the  said  parish  of  St.  John  the  Baptist,  Margate,  afore- 
said, from  the  day  fixed  for  the  first  election  of  the  local  board  of 
health  by  any  Act  of  Parliament  confirming  that  order. 

By  the  said  order, — after  reciting  amongst  other  things  the 
provisions  of  the  said  Act  of  the  52  Geo.  III.  c.  clxxxvi.,  as  to  the 
said  sinking-fund,  and  that  a  debt  of  37,200/.  was  due  and  owing 
under  the  said  Act  on  the  credit  of  the  rates  payable  in  respect  of 
the  said  pier  and  harbour,  and  which  debt  was  incurred  by  the 
Commissioners  of  the  town,  and  the  interest  paid  by  the  ratepayers, 
under  the  Acts  therein  recited,  and  that  the  sum  of  20,000/.  was  larger 
than  was  necessary  for  the  purpose  of  the  said  sinking-fund,  and 
that  it  was  desirable  that  provision  should  be  made  for  diminishing 
the  maximum  amount  of  such  sinking-fund,  and  also  for  borrowing 
at  a  lower  rate  of  interest  the  amount  of  the  debt  so  due  as  afore- 
said, •it  was  by  the  21st  clause  of  the  said  provisional  order  [  '4  ] 
declared  and  directed,  that,  from  and  after  the  passing  of  any  Act 
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BoTGB       of  Parliament  confirming  the  said  order,  \vhen  and  so  soon  as  the 
HiociDriL      P^®^  ^^^  harbour  aforesaid  should  revert  to  the  said  local  board, 
they  might  reduce  the  sinking-fund  directed  to  be  raised  by  the 
thereinbefore  recited  Act  of  the  52  Geo.  III.  c.  clxxxvi.,  from  the 
sum  of  20,000/.,  as  fixed  by  the  said  Act,  to  the  sum  of  10,0001., 
and  might  apply  the  surplus  of  such  sinking-fund  beyond  the  said 
sum  of  10,000{.  towards  the  improvement  of  the  said  pier  and 
harbour,  or  the  jetty  or  other  works  belonging  thereto ;   and,   in 
case  the  court  of  directors  of  the  said  Margate  Pier  and  Harbour 
Company  should  at  any  time  deem  it  expedient  to  reduce  such 
sinking-fund  to  the  same  amount  of  10,000/.,  it  should  be  lawful 
for  them  so  to  do,  by  and  with  the  consent  of  the  proprietors  of 
stock  in  the  said  Company  (such  consent  to  be  ascertained  at  a 
general  or  special  assembly  of  such  proprietors  convened  accord- 
ing to  the  provisions  of  the  said  Act,  52  Geo.  III.  c.  clxxxvi.,  in 
manner  provided  by  that  Act),  and,  wiiih  the  consent  of  the  said 
local  board,  thereupon  to  expend  the  surplus  of  such  sinking-fund 
beyond  the  said  sum  of  10,000/.,  in  the  improvement  of  the  said 
pier  and  harbour,  or  the  jetty  or  other  works  belonging  thereto ; 
and,  from  and  after  such  consent  being  so  given,  and  such  expendi- 
ture incurred,  the  maximum  amount  of  such  sinking-fund  should 
thenceforth  be  10,000/.  only,  anything  in   the  said  Act  to  the 
contrary  notwithstanding:  and,  if  the  directors  of  the  said  Pier 
and  Harbour  Company  could  at  any  time  borrow  or  take  up  any 
sum  or  sums  of  money  so  charged  by  the  Commissioners  acting  in 
execution  of  the  said  Acts  27  Geo.  III.  c.  xlv.,  89  (reo.  III.  c.  ii^ 
and  49  Geo.  lU.  c.  cxvii.,  or  any  of  them,  on  the  security  of  the 
rates  and  duties  payable  in  respect  of  the  said  pier  and  harbour, 
at  a  lower  rate  of  interest  than  any  such  securities  for  the  time 
[  *5  ]        being  in   force  should  bear,  they   *might  borrow  such  sum  or 
sums  at  any  such  lower  rate  as  aforesaid,  in  order  to  pay  off  and 
discharge,  after  due  notice,  the  securities  bearing  such  higher  rate 
of  interest,  and  might  charge  the  rates  and  duties  on  the  security 
of  which  such  moneys  were  due  and  owing,  with  payment  of  such 
sum  or  sums,  and  such  lower  rate  of  interest,  in  such  manner,  and 
subject  to  such  regulations  as  to  preference  of  payment  of  interest, 
priority,  or  otherwise,  as  existed  with  respect  to  such  moneys  then 
so  due  and  owing :  provided  always  that  no  such  sum  or  sums  of 
money  should  be  so  borrowed  by  the  said  court  of  directors  for  the 
purpose  of  paying  off  such  securities  as  aforesaid,  until  the  said 
court  should  have  determined,  with  the  consent  of  a  general 
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assembly  of  the  proprietors  aforesaid,  to  reduce  the  sinking-fund  Botob 
to  a  maximum  of  10,0002.  as  aforesaid,  and  should  have  obtained  higoihb. 
the  approval  of  the  said  local  board  of  the  plans  and  estimates 
of  the  works  on  which  it  was  proposed  by  the  said  court  of  directors 
io  extend  the  surplus  of  such  sinking-fund  as  aforesaid ;  and  the 
said  sum  of  10,0002.  thereinbefore  referred  to  as  such  sinking-fund, 
should  be  taken  to  mean  such  an  amount  of  stock  as  should  at  the 
price  of  such  stock  on  the  day  fixed  for  the  first  election  of  the 
said  local  board,  by  the  Act  of  Parliament  confirming  this  order, 
represent  the  amount  of  10,0002.  sterling. 

The  said  provisional  order  was  afterwards  duly  confirmed  by  the 
Public  Health  Supplemental  Act,  No.  2,  being  the  14  &  16  Yict. 
e.  98 ;  and  the  said  public  Act,  and  the  provisions  of  the  said  order, 
became  and  were  accordingly  in  force,  in  the  rating  area  of  the 
said  parish,  at  the  time  when  the  defendant  voted  as  hereinafter 
mentioned. 

At  the  time  of  the  making  of  the  said  order,  and  from  thence 
hitherto,  the  debt  due  upon  the  security  of  the  rates  of  the  said 
Company  was  as  mentioned  in  the  said  order  87,2002.,  and  the 
further  capital  of  the  said  Company  ^was,  and  still  is,  the  additional  [  *6  ] 
sum  of  80,0002.,  raised  in  shares  of  1002.  each,  making  a  total  fund 
of  67,2002. 

After  the  confirmation  of  the  said  order,  a  special  assembly  of  the 
proprietors  of  stock  in  the  said  Company,  duly  convened  according 
to  the  provisions  of  the  said  Act  of  the  62  Geo.  III.,  was  held  at 
Margate,  at  which  it  was,  amongst  other  things,  resolved,  that  the 
directors  of  the  said  Company  were  authorised,  as  they  deemed  it 
expedient,  with  the  consent  of  the  Margate  district  local  board  of 
health,  to  use  the  powers  vested  in  them  by  the  provisional  order, 
confirmed  by  the  said  Public  Health  Supplemental  Act,  1861, 
No.  2. 

The  said  court  of  directors  thereupon  proceeded  to  obtain  plans, 
specifications,  and  estimates  for  a  new  high-water  landing-place,  or 
jetty,  and  laid  the  same  before  the  said  local  board  of  health  for 
their  approval,  and  for  their  consent  to  reduce  the  sinking-fund. 

At  a  meeting  of  the  said  local  board,  on  the  28th  of  September, 
1852,  for  the  purpose,  amongst  other  business,  of  approving  or 
disapproving  of  the  said  plans,  specifications,  and  estimates,  and  of 
assenting  to  or  dissenting  from  the  said  court  of  directors'  reducing 
their  sinking-fund  to  the  sum  of  10,0002.,  and  expending  the 
surplus  on  the  said  proposed  works,   a  resolution  was  passed, 
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BoicB       whereby  the  said  local  board  approved  of  the  plans,  speeifications, 

Hfoofim.     ^^^  estimates,  and  consented  to  the  said  proposed  redaction  of  the 

said  sinking-fund,  and  to  the  said  proposed  expenditure  of  the 

surplus  for  such  purpose  ;  sixteen  members  of  the  board  voting  in 

favour  thereof,-  and  one  against  it. 

Before  and  at  the  time  of  such  last-mentioned  special  assembly 
of  the  proprietors  of  stock  in  the  said  Company,  so  convened  as 
aforesaid,  being  held  as  aforesaid,  and  of  such  last  monthly  meeting 
of  the  said  local  board  of  health  as  aforesaid,  the  defendant  had 

[  *7  ]  been  duly  elected  *as,  and  then  was,  a  member  of  the  said  local 
board,  and  attended  the  said  meeting  of  the  said  local  board  as 
member  thereof,  and  voted  in  favour  of  the  said  resplution. 

No  consent  of  her  Majesty's  Attomey-Oeneral  was  obtained  by 
the  plaintiffs  for  the  bringing  of  this  action  (see  Public  Health  Acl, 
1848,  s.  188). 

It  was  agreed  that  the  52  Geo.  III.  c.  clxxxvi.,  and  the  provisional 
order  of  the  general  board  of  health,  and  the  said  Act  of  Parliament 
confirming  the  same,  and  the  pleadings,  should  be  considered  as 
part  of  this  case,  and  referred  to  by  either  party. 

The  question  for  the  opinion  of  the  Court  was, — whether  the 

[  *8  ]  defendant,  by  his  vote,  had  incurred  the  penalty  *of  502.  imposed 
by  s.  19  of  the  Public  Health  Act,  on  any  member  of  such  board 
acting  as  a  member  after  being  disabled  from  acting  by  that  Act, 
the  plaintiff  contending  that  the  defendant  was  by  s.  19  disabled 
from  voting  on  the  question  of  the  local  board  assenting  to  or 
dissenting  from  the  reduction  of  the  pier  sinking-fund ;  and  whether 
the  plaintiff  was  a  person  entitled  to  sue  for  and  recover  such 
penalty,  without  the  consent  of  the  Attomey-OeneraL 

If  the  Court  should  be  of  opinion  in  the  affirmative,  then  judg* 
ment  by  default  was  to  be  entered  for  the  plaintiff  for  601.  and 
costs.  But,  if  the  Court  should  be  of  opinion  in  the  negative,  then 
judgment  of  nolle  prosequi  was  to  be  entered. 

Channeli,  Serjt.,  for  the  plaintiff: 

Two  questions  are  presented  for  the  opinion  of  the  Court, — ^firat, 
whether  the  defendant  has  so  acted  as  to  have  incurred  the  penalty 
imposed  by  the  19th  section  of  the  Public  Health  Act,  1848, 11 4  12 
Vict.  c.  63,— secondly,  whether  the  plaintiff  is  a  person  entitled 
to  sue. 

1.  The  defendant,  being  a  member  of  the  local  board  of  health 
for  the  town  of  Margate,  was  incapacitated  from  voting  at  the  board 
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meeting  held  on  the  28th  of  September,  1852,  by  reason  of  his       Botcb 
interest  in  the  Margate  Pier  Company  (i).    *     *     *  Hiooiws. 

2.  The  188rd  section  of  the  11  &  12  Vict.  c.  63,  enacts  "  that  no  [  i*  ] 
proceedings  for  the  recovery  of  any  penalty  incurred  under  the 
provisions  of  this  Act,  shall  be  had  or  taken  by  any  person  other 
than  the  party  grieved,  or  the  local  board  of  health  in  whose  district 
the  offence  is  committed,  or  by  the  churchwardens  and  overseers  of 
the  poor  (where  any  such  penalty  is  directed  to  be  paid  to  the 
churchwardens  and  overseers  of  the  poor),  without  the  consent  in 
writing  of  her  Majesty's  Attonuy-Qeneral  first  had  and  obtained." 

(Jebvis,  Ch.  J. :  Is  this  plaintiff  a  "  party  grieved?  ") 

It  is  not  necessary  that  he  should  be.  The  case,  however,  states 
that  he  is  an  inhabitant  householder  of  Margate,  and  a  rate-payer, 
and  in  the  habit  of  using  the  Margate  pier  and  jetty  for  the  purpose 
of  embarking  and  disembarking. 

(Maulb,  J. :  Like  any  other  member  of  the  public.    Must  there 
not  be  some  private  and  particular  grief  ? 

Jervis,  Ch.  J, :  Every  individual  member  of  the  public  surely 
cannot  be  a  "  party  grieved.") 

The  question  agitated  before  the  board,  was,  whether  or  not  the 
Margate  pier  sinking-fund  should  be  reduced  from  20,0002.  to 
10,0002.    In  that  the  plaintiff  was  clearly  interested. 

(Maule,  J. :  No  more  than  any  of  us  are. 

WiLLUMS,  J. :  He  is  relieved  by  the  reduction  rather  than  grieved.) 

It  is  not  necessary  that  he  should  be  a  party  grieved  at  all.  The 
Idth  section  enacts  that  the  penalty  shall  be  recovered  ''  by  any 
person  "  (2). 

Phipson,  for  the  defendant,  was  stopped  by  the  Court.  [  1.5  ] 

Jbbvis,  Ch.  J. : 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment.    It 
ifl  unnecessary  to  consider  whether  or  not  the  defendant  has  so 

(1)  A«  no  judgment  was  delivered  (2)  See  Fletcher  v.  Iluflsfm  (1880)  5 

on  tkts  point  the  argument  is  omitted.  Ex.  D.  287,  49  L.  J.  Ex.  793.— J.  G.  P. 
—J.  G.  P. 
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BoTCB       acted  as  a  member  of  the  local  board  as  to  have  incurred  the 

HiGGiKB.     penalty  imposed  by  the  11  &  12  Vict.  c.  63,  s.  19,  because  we  are 

all  of  opinion  that  the  plaintiff  has  not  shown  himself  to  be  a  party 

grieved,  so  as  to  entitle  him  to  sue  without  having  first  obtained 

the  consent  in  writing  of  the  Attorney-General. 

The  rest  of  the  Court  concurring, 

Jud^n^nt  for  the  defendant. 


i«^a  Ex  PARTE  BRADBUET. 

Nor.  H. 
(14  C.  B.  15-^27  ;  S.  C.  2  C.  L.  E.  585  ;  23  L.  J.  C.  P.  25 ;  18  Jur.  189.} 

A  bankrupt,  on  his  examination  before  a  CommiBsioner,  being  asked  why 
a  certain  cheque  for  100/.  had  been  drawn  in  favour  of  his  brother  (who,  he 
admitted,  did  not  receive  the  money),  and  how  the  proceeds  were  appro- 
priated, answered  that  his  memory  did  not  serve  him :  the  Commissioner 
committed  him  to  prison,  for  not  answering  to  his  satisfaction,  under  the 
12  &  13  Vict.  c.  106,  s.  260  :  Held,  that  he  was  justified  in  so  doing. 

[12  &  13  Vict.  c.  106,  s.  260,  was  repealed  by  32  &  33  Vict  c.  83,  s.  20 ;  see 
now  8S.  27  and  99  of  the  Bankruptcy  Act,  1883,  Bankruptcy  Bule,  88.] 


1853.  ROGERS  V.  MACNAMARA  (1). 

Atfr^.  ^^^  ^  ^  27—38  ;  S.  C.  2  C.  L.  E.  569  ;  23  L.  J.  C.  P.  1  ;  17  Jur.  1166 ; 

[  27  ]  2  W.  E.  19.) 

The  employer  of  a  conductor  of  a  metropolitan  stage-carriage  is  not 
justified  in  indorsing  upon  the  conductor's  licence,  which  has  been 
deposited  with  him  pursuant  to  the  London  Hackney  Oaniages  Act,  184;! 
(6  &  7  Vict.  c.  86),  s.  8,  the  reason  for  which  he  discharges  him  from  his 
service. 

A  declaralion  stated  that  the  plaintiff  had  duly  obtained  a  licence  to  act 
as  a  conductor  of  metropolitan  stage-carriages,  under  the  13  &  14  Yict. 
c.  7 ;  that  the  defendant,  a  proprietor  of  a  metropolitan  stage-carriage, 
employed  him  to  act  as  conductor ;  that  the  plaintiff,  on  entering  on  such 
employment,  delivered  his  licence  to  the  defendant,  under  the  provisions  of 
the  Act  (6  &  7  Vict,  c  86,  b.  8),  to  be  retained  by  him  whilst  the  plaintiff 
remained  in  his  service ;  and  that  the  defendant  wrongf  uUy  and  maliciously 
wrote  in  ink  on  the  licence,  before  he  re-delivered  the  same  to  the  plaintiff 
on  his  quitting  such  service,  the  words  *'  discharged  for  being  1^.  4r/.  short. 
A.  M.,"  to  signify  that  the  plaintiff  had  been  dismissed  as  being  dishonest : 
and  that,  by  reason  thereof,  the  licence  became  defaced,  damaged,  and 
useless  to  the  plaintiff,  and  he  had  been  prevented  from  obtaining  emploT- 
ment  under  it :  Held,  that  the  declaration  diedosed  a  sufficient  cause  of 
action. 

The  defendant  pleaded,  that  the  plaintiff,  whilst  in  his  employ  as  such 
conductor,  received  on  his  account  a  sum  of  12«.  3<f. ;  and  that,  in  breach  of 
his  duty,  and  intending  to  defraud  the  defendant,  the  plaintiff,  accounted 

(1)  Followed,  NorH$  v.  Birch  [189A]  1  Q.  B.  639,  6^  L.  J,  M.  C.  91.~  J.  G.  P. 
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to  him  for  lO^.  lid,  only,  and  thereby  defrauded  him  of  la,  4d.;  and  that        Roobbs 
the  defendant  wrote  on  the  licence  the  words  complained  of,  to  signify  that  v. 

the  plaintiff  had  been  dismissed  for  dishonesty,  as  it  was  lawful  for  him  to  Macnamari. 
do:  Held,  that  the  plea  disclosed  no  justification  for  the  act  complained  of. 

The  declaration  stated,  that,  before  the  commission  of  the  griev- 
ances thereinafter  mentioned,  the  plaintifif,  by  virtue  of  an  Act  of 
Parliament  previously  passed,  in  the  thirteenth  year  of  the  reign  of 
her  Majesty  (13  &  14  Vict.  c.  7),  intituled  **  An  Act  for  consoli- 
dating the  office  of  the  Registrar  of  Metropolitan  Public  Carriages 
with  the  office  of  Commissioners  of  Police  of  the  Metropolis,  and 
making  other  provisions  in  regard  to  the  consolidated  offices,"  had 
duly  obtained  a  licence  to  act  as  a  conductor  of  metropolitan  stage- 
carriages,  until  a  period  not  arrived,  viz.,  the  1st  of  June,  1868 ;  that, 
whilst  the  plaintiff  was  possessed  of  such  licence,  and  before  the  said 
grievances,  the  defendant,  being  a  part-proprietor  of  a  metropolitan 
stage-carriage  within  the  ^purview  of  the  said  Act,  employed  the  [  *23  ] 
plaintiff,  on  behalf  of  himself  and  other  part-proprietors  of  such 
carriage,  to  act  as  conductor,  under  such  licence,  of  such  carriage : 
that  the  plaintiff  thereupon  delivered  such  licence  to  the  defendant, 
on  entering  on  such  employment,  according  to  the  provisions  of  the 
said  Act  (i),  to  be  retained  in  the  possession  of  the  defendant  whilst 
he  the  plaintiff  remained  in  the  service  aforesaid :  that,  afterwards, 
and  whilst  such  licence  was  in  the  possession  of  the  defendant  as 
aforesaid,  the  defendant  maliciously,  wrongfully,  and  unjustly,  did 
write  in  ink  on  the  licence  aforesaid,  before  he  re-delivered  the  same 
to  the  plaintiff,  on  the  plaintiff's  quitting  such  service,  which  he 
afterwards  did,  the  following  words  and  figures,  that  is  say, — "  Dis- 
charged for  being  Is.  4d.  short.  A.  M.,"  such  words  and  figures 
not  being  in  any  respect  words  or  figures,  or  an  entry,  which  by  the 
fsaid  Act  the  defendant  was  authorised  to  make  upon  the  said 
licence :  that,  on  the  plaintiff's  quitting  the  said  service,  the  defendant 
re-delivered  the  said  licence  to  the  plaintiff,  with  the  said  words  and 
figures  so  written  thereon  as  aforesaid,  and  the  same  were  wrongfully 
so  written  thereon,  to  signify  that  the  plaintiff  had  been  dismissed 
from  the  said  service  as  being  dishonest  and  unfit  to  retain  the 
same :  And  that,  by  reason  of  the  premises,  the  said  licence  became 
and  was,  and  still  continued,  defaced,  damaged,  and  disfigured,  and 
wholly  useless  to  the  plaintiff,  and  the  plaintiff  had  been  and  still 
was  prevented  from  obtaining  employment  as  such  conductor,  or 

(1)  Under  the  G  &  7  Yict.  c.  86,  s.  8,  vhich  is  incorporated  with  the  13  &  14 
Vict  c.  7. 
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BooRBB      otherwise,  under  the  said  licence,  which  had  thereby  become  useless 

u ACKAM ABA   ^  ^™ '  *°^  Bevoral  persons,  that  is  to  say,  one  James  Langley,  and 

one  James  Breach,  had  (solely  by  reason  of  the  premises)  refused  to 

[  •sd  ]  employ  the  plaintiff,  whereby  'he  had  been  and  was  deprived  of  the 
means  of  his  livelihood,  and  had  lost  great  gains. 

The  second  count  stated,  that,  whilst  the  plaintiff  was  such  con- 
ductor as  aforesaid,  the  defendant  falsely  and  maliciously  wrote 
and  published  of  the  plaintiff,  as  such  conductor  as  aforesaid,  the 
words  and  figures  following,  that  is  to  say, — "  Discharged  for  being 
Is.  id,  short.  A.  M.," — the  defendant  meaning  thereby  that  the 
plaintiff  had,  as  such  conductor,  behaved  dishonestly,  and  was  unfit 
to  be  employed  as  a  conductor,  and  was  unworthy  of  confidence, 
and  had  defrauded  his  employers :  and  that,  by  reason  of  the  last- 
mentioned  premises,  the  persons  aforesaid  had  refused  to  hire  and 
employ  the  plaintiff  as  a  conductor,  or  otherwise ;  and  the  plaintiff 
had  been  thrown,  and  continually  hitherto  kept,  out  of  employment, 
and  sustained  damages  as  aforesaid :  and  the  plaintiff  claimed  50f. 

The  defendant  pleaded :  first.  Not  guilty, — Secondly,  to  the  first 
count,  that,  after  the  defendant  had  employed  the  plaintiff  as  in 
that  count  mentioned,  to  act  as  such  conductor  as  therein  men- 
tioned, imder  the  said  licence,  and  after  the  plaintiff  had  delivered 
his  said  licence  to  the  defendant  as  aforesaid,  and  after  the  plaintiff 
had  entered  on  the  said  employment  as  aforesaid,  and  whilst  he 
remained  in  the  employment  and  service  aforesaid,  and  therein  acted 
as  a  conductor  under  the  said  licence,  and  before  the  committing 
of  the  said  supposed  grievances  in  the  said  first  count  mentioned, 
to  wit,  on  the  29th  of  October,  1852,  the  plaintiff,  whilst  acting 
under  the  said  licence  as  such  conductor  as  aforesaid,  in  the 
employment  and  service  aforesaid,  did,  by  virtue  of  his  said  employ- 
ment, and  as  such  conductor  as  aforesaid,  acting  under  the  said 
licence,  receive  and  take  into  his  possession  divers  sums  of  money, 
together  amounting  to  a  certain  sum  of  money,  viz.  12s.  StL,  for  and 
on  account  of  the  defendant  and  the  said  other  part-proprietors  on 

[  *30  ]  *  whose  behalf  the  defendant  employed  the  plaintiff  as  aforesaid, 
the  whole  of  which  said  sums  of  money,  together  amounting  as 
aforesaid  to  the  said  sum  of  128.  9d.,  it  was  the  duty  of  the 
plaintiff,  as  and  so  being  such  conductor  as  aforesaid  in  the  said 
employment  and  service,  and  acting  as  such  conductor  as  aforesaid 
under  the  said  licence,  to  have  accounted  for  and  paid  to  the  defen- 
dant and  the  said  other  part-proprietors  for  whom  and  on  whose 
account  the  plaintiff  had  received  the  same  as  aforesaid,  whereof  the 
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plaintiff  then  had  notice :  Tet  that  the  plaintiff,  well  knowing  the  Bookrs 
premises,  bat  not  regarding  his  duty  in  that  behalf,  and  fraadu-  HAONAifAiu. 
lently  intending  to  defraud  the  defendant  and  the  said  other 
part-proprietors  on  whose  account  the  plaintiff  received  the  said 
sams  of  money  as  aforesaid,  did  not  nor  would  account  for  or  pay 
the  whole  of  the  said  sums  of  money,  together  amounting  as  afore- 
said, to  the  said  defendant  and  the  said  other  part-proprietors  for 
whom  and  on  whose  account  the  plaintiff  had  received  the  same  as 
aforesaid,  or  to  any  of  those  persons ;  but,  on  the  contrary  thereof, 
the  plaintiff,  whilst  he  was  such  conductor  as  aforesaid,  in  the  said 
employment  and  service,  and  acting  as  such  conductor  as  aforesaid 
under  the  said  licence,  and  before  the  committing  of  the  said 
supposed  grievances  in  the  said  first  count  mentioned,  to  wit,  on 
the  day  and  year  last  aforesaid,  fraudulently,  and  in  breach  of  his 
duty  in  that  behalf,  accounted  for  and  paid  to  the  defendant  and 
such  other  part-proprietors  as  aforesaid  only  a  part  of  the  said 
sums  of  money  which  he  had  received  as  aforesaid,  that  is  to  say, 
only  the  sum  of  10«.  llcf.,  part  thereof,  and  unlawfully,  and  fraudu- 
lently, and  with  intent  unlawfully  to  defraud  the  defendant  and 
such  other  part-proprietors  as  aforesaid  of  such  residue  as  therein- 
after mentioned,  and  fraudulently  to  retain  the  same  for  his  own 
use  and  benefit,  did  not  account  for  or  pay  over  to  the  defendant 
and  such  other  part-proprietors  ^as  aforesaid,  or  to  any  of  them,  [  *8i  ] 
the  residue  of  the  said  sums  of  money  which  the  plaintiff  had 
received  as  aforesaid,  to  wit,  the  sum  of  Is.  4d.,  residue  thereof,  or 
any  part  of  such  residue,  and  unlawfully  and  fraudulently  retained 
the  same  residue  to  and  for  the  plaintiff's  own  use  and  benefit,  and 
thereby  the  plaintiff,  before  the  committing  of  the  said  supposed 
grievances  in  the  said  first  count  mentioned,  was  short  of  the  said 
sum  of  Is.  id.f  being  such  residue  as  aforesaid,  and  defrauded  the 
defendant  and  such  other  part-proprietors  as  aforesaid,  of  the  same : 
that,  by  reason  of  the  premises,  the  plaintiff,  before  the  committing 
of  the  said  grievances  in  the  said  first  count  mentioned,  was  dis- 
honest, and  unfit  to  remain  in  or  retain  the  said  service,  and  was 
afterwards  dismissed  and  discharged  from  the  said  service,  for  being 
the  said  sum  of  Is.  4d.  short  as  aforesaid,  and  as  being  dishonest 
and  unfit  to  remain  in  or  retain  the  said  service :  and  that  there- 
fore the  defendant,  afterwards,  and  whilst  the  said  licence  was  in 
the  possession  of  the  defendant  as  aforesaid,  did  write  in  ink  on  the 
said  licence,  before  he  redelivered  the  same  to  the  plaintiff,  the  said 
words  and  figures  in  the  said  first  count  in  that  behalf  mentioned. 
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Boons  and,  on  the  plaintiff's  quitting  the  said  service,  redelivered  the  said 
Uaoham ARA.  licence  to  the  plaintiff,  viith  the  said  words  and  figures  so  written 
thereon  as  aforesaid,  to  signify  that  the  plaintiff  had  been  dismissed 
from  the  said  service,  as  being  dishonest  and  unfit  to  retain  the 
same,  as  it  was  lawful  for  the  defendant  to  do  for  the  cause  afore- 
said ;  which  was  and  is  the  writing  in  ink  on  the  licence  aforesaid, 
of  the  said  words  and  figures  in  the  said  first  count  in  that  behalf 
mentioned,  whereof  the  plaintiff  had  above  complained  against  the 
defendant. 

The  plaintiff  joined  issue  and  demurred, — the  ground  of  demurrer 
stated  in  the  margin  being,  **  that  it  is  manifestly  no  answer  to  the 
[•32]       charge  of  defacing  and  injuring  *the  licence,  his  property,  to  say 
that  the  plaintiff  himself  had  been  a  wrong-doer." 

Petersdorff,  in  support  of  the  demurrer : 
The  plea  is  clearly  bad:  it  shows  no  right  in  the  defendant, 
either  at  common  law  or  by  statute,  to  make  the  entry  or  indorse- 
ment on  the  licence  complained  of.  The  same  question  in 
substance  arose  in  Hufrell  v.  EUis  (]),  and  the  action  was  held  to 
be  maintainable,  although  the  declaration  there  omitted  a  material 
allegation  which  is  found  here,  viz.  that  the  act  complained  of 
was  done  maliciously.  [He  referred  to  6  &  7  Vict,  c,  86,  ss.  8, 
[  35  ]  21  and  24,  and  continued :]  From  these  enactments,  it  is  clear 
that  the  general  property  in  the  licence  is  vested  in  the  driver  or 
conductor :  and  the  case  of  Huirell  v.  Ellis  decides  that  the  wrong- 
fully defacing  the  licence  by  writing  thereon  affords  a  ground  of 
action,  and  that  case,  and  not  trespass,  is  the  appropriate  form  of 
remedy.  The  answer  attempted  to  be  set  up  by  the  plea,  is,  that 
the  plaintiff  was  guilty  of  a  wrongful  act :  it  is  in  effect  an  attempt 
to  set  off  wrong  against  wrong.  The  defendant  assumes  that  that 
which  would  be  an  answer  in  libel  or  slander,  would  also  be  an 
answer  to  an  action  for  an  injury  such  as  here  complained  of.  It 
may  be  that  the  defendant  might  have  had  redress  for  the  alleged 
embezzlement,  by  an  application  to  a  justice,  who  might  possibly 
have  been  justified  in  indorsing  on  the  licence  the  offence  and  the 
conviction.     But  the  defendant  clearly  had  no  right  to  do  so. 

Willes,  contra  : 

[  *36  ]  This  seems  to  be  put  on  the  other  *side  as  the  case  of  an  injury 

done  to  a  personal  chattel  of  the  plaintiff.    If  so,  the  proper 

(1)  69  E.  E.  487  (2  0.  B.  295). 
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remedy  would  be  trespass.    But  this  Coart  decided  in  Hurrell  v.       Bookim 

EUiSf  and  it  had  previously  been  decided,  that  the  remedy  was  in  macha'iiara. 

case.     The  licence  is  not  a  personal  chattel  of  the  plaintiff ;  it  is 

the  mere  symbol  of  his  right  to  be  a  conductor  of  metropolitan 

stage-carriages,  which  is  to  be  returned  to  the  officer  who  granted 

it,  upon  its  expiration :  6  &  7  Vict.  c.  86,  s.  8.    It  is  by  direction 

of  the  Act  of  Parliament  that  the  licence  is  delivered  by  the  driver 

or  conductor  to  the  proprietor ;  and  it  is  the  right  and  the  duty  of 

the  latter  to  hold  it  whilst  the  man  continues  in  his  employ.     The 

plaintiff,  therefore,  clearly  had  no  possessory  right  at  the   time 

the  alleged  grievance  was  committed.     The  case  is  consequently 

reduced  to  a  mere  action  of  defamation,  in  the  nature  of  slander 

of  title. 

(Williams,  J.:    The  declaration   alleges  that  the   licence  was 
damaged  and  defaced. 

Jbbvis,  Ch.  J. :  You  are  driven  to  contend  that  this  is  pure  libel 
and  justification.    Can  you  make  out  that  ? 

Williams,  J. :  The  plaintiff,  at  all  events,  had  a  reversionary 
interest  in  the  licence.) 

He  does  not  complain  of  an  injury  to  his  reversion.  There  is  no 
statement  here  that  the  licence  was  so  defaced  or  injured  as  to  be 
less  legible  than  it  was  before.  In  TayUn'  v.  Roivan  (i),  the 
plaintiff,  before  he  entered  the  police  force,  sent  a  certificate  of  his 
good  character,  signed  by  the  colonel  of  the  8th  Hussars,  to  the 
Commissioners  of  Police:  on  his  dismissal  from  that  force,  the 
certificate  was  returned  to  the  plaintiff,  inclosed  in  a  letter  signed 
by  the  defendant,  the  certificate  being  stamped  with  the  words 
"Dismissed  the  police  service  :  "  and  it  was  held,  that,  for  stamp- 
ing these  words,  trespass  was  not  the  proper  form  of  action.  Lord 
Abd<osb,  in  summing  up,  there  says :  *'  I  should  say  that  the  only 
value  of  this  certificate  is,  to  give  prima  facie  evidence  of  the 
character  of  the  plaintiff.  And,  suppose  a  fact  to  occur  *after-  [  *37  ] 
wards  which  affected  his  character,  I  should  say  that  any  honest 
man  who  knew  it,  and  made  a  remark  of  it  on  the  certificate,  would 
be  doing  no  wrong.  Suppose  that  a  servant,  who  brought  a  written 
character,  was  taken  into  a  service,  and  afterwards  behaved  ill. 

(1)  7  Car.  &  P.  70. 
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B0OBB8  Now,  if  the  master  returned  the  servant  the  character,  could  it  be 
Macnam ABA.  considered  that  he  did  wrong,  if  he  wrote  upon  it,  that  the  person 
to  whose  character  it  related,  had  afterwards  been  in  his  service, 
and  was  dismissed  for  ill  behaviour  ?  I  think  that  the  Commis- 
sioners of  Police  act  meritoriously  in  stating  that  men  are  dismissed 
from  the  police  force." 

(Jervis,  Ch.  J.:  It  would  be  morally  right  perhaps,  and  yet 
actionable.) 

Petersdorf,  in  reply,  was  stopped  by  the  Court. 

Jervis,  Ch.  J. : 

It  is  admitted  by  Mr.  Willes  that  the  plea  can  only  be  a  good 
one  if  the  declaration  can  be  treated  as  containing  a  simple 
complaint  of  libel,  to  which  the  plea  is  pleaded  as  a  justification. 
That,  however,  is  not  the  essence  of  the  plaintiff's  complaint.  The 
complaint  is,  that,  the  plaintiff  having  an  interest  in  the  licence, 
the  defendant,  whilst  it  remained  in  his  possession  pursuant  to 
the  provisions  of  the  statute,  by  writing  thereon  defaced  it,  and 
rendered  it  of  no  value  to  the  plaintiff.  Now,  unless  the  act 
charged  can  be  said  to  be  justified  by  some  moral  duty  in  the 
defendant, — which  can  hardly  be  seriously  contended, — the  action 
is  clearly  maintainable.  The  24th  section  of  the  6  &  7  Yict.  c.  86, 
entitles  the  master  to  retain  possession  of  the  licence  for  twenty- 
four  hours  after  the  driver  or  conductor  has  ceased  to  be  in  his 
service,  in  order  to  enable  him  to  make  any  complaint  he  may 
have  to  make  against  him.  Under  no  circumstances  can  the 
employer  be  justified  in  taking  upon  himself  to  adjudicate  on  his 
own  complaint,  by  writing  on  the  licence  that  which  the  Act  of 
[  ^38  ]  Parliament  ^authorises  the  justice  alone  to  indorse.  I  think  the 
declaration  is  good,  and  the  plea  affords  no  answer. 

Williams,  J. : 

I  am  quite  of  the  same  opinion.  The  declaration  carefully 
abstains  from  grounding  the  action  upon  any  libel  or  slander  on 
the  plaintiff,  and  puts  the  complaint  on  the  ground  that  the 
defendant  has  wrongfully  and  maliciously  damaged  and  defaced 
the  licence.  The  plea  admits  the  defacing  as  alleged,  and  attempts 
to  justify  it  by  charging  the  plaintiff  with  having  purloined  or  kept 
back  a  portion  of  the  receipts  of  a  journey.    It  clearly  affords  no 
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defence  to  the  action.    What  effect  it  may  have  upon  the  damages,       Bogbbb 
if  true,  is  another  matter.  Maon^aba. 

Talfoubd,  J.,  concurring,  ,  ^     ^,       i  -  ^-jr 

Judgment  for  the  plaintiff. 


Kov.  8. 
[38] 


LEIDEMANN  v.  SCHULTZ(l).  >»«»; 

(14  C.  B.  38—52  ;  8.  C.  2  C.  L.  E.  87  ;  23  L.  J.  0.  P.  17 ;  18  Jur.  42.) 

Bj  a  charter-party,  the  ship  was  to  proceed  to  Newcastle,  and,  on  arrival 
there,  **  he  ready  forthwith,  in  regular  turns  of  loading,  to  take  on  hoard  a 
fall  and  complete  cargo  of  four  keels  of  coals,  and  the  remainder  coke." 
The  loading  of  coal  at  Newcastle  is  hy  Act  of  Parliament  regulated  hy 
**  turns ;  "  hut  there  is  no  statutory  regulation  as  to  the  loading  of  coke.  In 
an  action  upon  the  charter-party  in  the  county  court,  for  not  loading  the 
coke  within  a  reasonable  time :  Held,  that  the  expression  ''regular  turns 
of  loading,"  with  reference  to  coal,  meant,  in  "  turn  **  at  the  spout,  as 
directed  by  the  Act  of  Parliament ;  and  that  evidence  which  was  offered  to 
show  that  the  usage  or  practice  of  Newcastle,  was,  to  load  coke  "  in  turn  " 
in  the  same  manner,  was  improperly  rejected. 

This  was  an  action  brought  by  Schultz  against  Leidemann  in 
the  County  Court  of  Northumberland,  to  recover  501.  "  for  damages 
sustained  by  reason  of  the  defendant's  not  having  loaded  the  ship 
or  vessel  called  the  Tiiton,  of  Memel,  in  a  reasonable  time,  and  by 
reason  of  the  wrongful  detention  of  the  said  vessel  for  an  unreason- 
able time ;  and  also  by  reason  of  his  not  having  performed  the 
stipulations  contained  in  a  certain  charter-party  ^dated  the  11th  of  [  *39  ] 
January,  1853,  made  between  Frederick  Edwin  Schultz  of  the  one 
part  and  Augustus  Leidemann  of  the  other  part" 

The  charter-party  above  referred  to  was  as  follows : 

"  Nbwcastle-upon-Tynb,  January  11th,  1868. 

"  It  is  this  day  mutually  agreed  between  Captain  Schultz,  master 
of  the  British  or  privileged  good  ship  or  vessel  called  the  Triton, 

of  the  burthen  of  888  register  tons,  or  not  exceeding keels,  or 

thereabouts,  now  in  London,  and  ready  to  leave  forthwith  and 
direct  for  the  Tyne,  and  Messrs.  A.  Leidemann  &  Co.,  of  Newcastle, 
as  agents  to  the  freighter  or  freighters, — That  the  said  ship,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
shall,  with  the  first  opportunity,  and  all  possible  dispatch,  after  the 
signing  of  this  charter-party,  proceed  to  the  river  Tyne,  and,  on 
arrival  there,  be  ready  forthwith  in  regular  turns  of  loading  to  take 
on  board,  by  spout  or  keel,  as  directed,  not  higher  than  Howden,  a 
full  and  complete  cargo  of  four  keels  of  coals,  and  the  remainder 
coke, — the  coals  to  be  separated  by  mats  from  the  coke,  and  the 
mats  to  be  found  by  the  ship, — not  exceeding  what  she  can 
(1)  See  cases  cited  in  note  to  //arm  v.  ih-ttsvuin,  p.  495  above. 
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Leidemamn  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
SoHULTz.  visions,  and  furniture ;  and,  being  so  loaded,  shall  be  ready  for  sea, 
and  proceed  with  the  first  opportunity,  and  all  possible  dispatch,  to 
Garthagena,  Spain,  and  there  deliver  the  same  to  the  freighter  or 
assigns,  as  directed,  from  alongside,  free  of  expense  and  risk  to  the 
ship,  on  being  paid  freight  for  the  same  at  and  after  the  rate  of 
121,  158,  sterling  per  keel  of  eleven  tons  of  coke,  and  the  same  rate 
per  keel  of  21  tons  4  cwt.  of  coals,  both  delivered  in  full :  the 
merchant  paying  all  customary  dues  on  the  cargo,  and  the  ship 
paying  all  pilotage,  port  and  other  charges,  including  Bamsgate  and 
Dover  dues,  and  any  extra  duty  on  the  cargo  in  consequence  of  the 
[  *40  ]  ship  not  being  British :  As  soon  as  the  cargo  is  shipped,  *the 
captain  shall  and  will  clear  without  delay  at  the  Custom-house, 
call  at  Messrs.  A.  Leidemann  &  Co.'s  office,  and  sign  bills  of  lading, 
without  prejudice  to  the  tenor  of  this  charter,  as  presented :  Freight 
to  be  paid  on  unloading  and  right  and  true  delivery  of  the  cargo,  in 
cash,  at  the  current  rate  of  exchange  (the  act  of  God,  the  Queen^s 
enemies,  restraints  of  Princes,  rulers,  and  Governments,  fire,  and 
all  and  every  other  dangers  and  accident  of  the  seas,  river  and 
navigation,  of  what  nature  and  kind  soever,  during  the  said  voyage, 
always  to  be  mutually  excepted) :  One  working  day  per  keel  to  be 
allowed  to  the  freighter,  weather  permitting,  Sundays  and  holidays 
excepted,  for  unloading  the  cargo  after  the  ship  has  obtained  a 
proper  discharging  berth,  and  is  ready  in  turn  to  discharge, 
according  to  the  customs  and  laws  of  discharge  at  the  port  of 
discharge :  Demurrage,  over  and  above  the  said  laying  days,  at  51. 
per  day :  Any  average  occurring  during  the  voyage,  to  be  settled 
according  to  the  laws  and  customs  of  the  place  where  the  cargo  is 
insured  :  No  part  of  the  cargo  to  be  used  during  the  voyage,  or  to 
be  retained  after  discharging :  This  charter  being  concluded  by 
Messrs.  A.  Leidemann  &  Co.  on  behalf  of  another  party,  it  is 
agreed  that  all  liability  of  the  former  shall  cease  as  soon  as  they 
have  shipped  the  cargo  ;  and  that  the  vessel  is  to  be  reported  and 
cleared  by  them  at  the  Custom-house  at  Newcastle,  and  all  money 
for  charges  or  otherwise  due  by  the  owner  or  master,  shall  be  paid 
on  the  captain  receiving  dispatches :  Penalty  for  non-performance 
of  this  agreement,  amount  of  freight :  Ship  to  be  addressed  *  To 
receivers  of  cargo,'  paying  2Z.  per  cent,  commission. 

"  For  Captain  Schultz, 

"  Boldemann,  Borries,  &  Co. 
*'  A.  Lbidbmann  &  Co.,  as  agents.*' 
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The  &ct8  elicited  at  the  trial  were  as  follows  :  At  the  time  the    I*«">wakh 
charter-party  was  entered  into,  the  defendant  *(Leideinann)  stated     scbultx. 
to    the  plaintiff   (Schaltz)   that    the  Triton    shoald  be  promptly        [  *^0 
loaded.    The  Triton^  after  clearing  at  the  Custom-house,  London, 
on  the  19th  of  January  last,  proceeded  in  ballast  to  Newcastle, 
where  she  arrived,  after  having  had  only  a  moderate  passage, 
through  the  inclemency  of  the  weather,  on  the  25th  of  the  same 
month.    On  the  14th  of  January  last, — eleven   days  before   the 
vessel  arrived  at  Newcastle,  Messrs.  A.  Leidemann  &  Co.  caused  her 
name  to  be  entered  in  a  book  kept  for  the  purpose  of  entering  vessels 
to  be  loaded  in  turn  with  coke  at  the  Stanhope  and  Tyne  Drops, 
South  Shields ;  and,  on  the  day  after  the  arrival  of  the  vessel  at  New- 
castle, to  wit,  on  the  26th  of  January,  Messrs.  Leidemann  &  Co. 
entered  her  on  the  Easting's  Hartley  Coal  List,  for  four  keels  of  coals. 

On  the  following  day,  the  captain,  Mr.  Berries,  of  the  firm  of 
Boldemann,  Berries,  &  Co.,  and  Mr.  Lange,  partner  of  Mr.  Leidemann, 
went  to  the  South  Tanfield  Coal  fitter's  ofSce,  to  ascertain  when  the 
Triton  would  get  her  turn  for  coke.  They  were  told  there  that  two 
ships  were  on  turn  before  the  Triton,  and  that  it  might  be  six  weeks 
before  she  was  loaded. 

The  two  ships  then  on  the  list,  were,  the  Qood  Intent,  of  179  tons, 
and  the  Fourteen,  of  347  tons. 

On  the  8rd  of  February  last,  the  vessel  was  loaded  with  the 
quantity  of  coals  specified  in  the  charter-party ;  and  she  might  have 
been  loaded  with  coals  on  any  day  between  the  20th  of  January  and 
that  date,  if  she  had  been  ready  for  them.  On  the  8rd  of  February, 
the  vessel  proceeded  to  the  Stanhope  and  Tyne  Drops,  at  South 
Shields,  to  take  in  coke,  and  found  on  her  arrival  there  that  a 
vessel  called  the  Fourteen  was  at  the  drops,  taking  in  coke. 

In  the  early  part  of  February,  the  plaintiff  requested  the  defendant 
to  load  his  said  vessel  with  dispatch,  which  the  defendant  consented 
to  do,  provided  the  plaintiff  *would  pay  Is.  per  ton,  the  difference  in  [  *42  ] 
cost  between  coke  at  the  Stanhope  Drops  and  Carr's  Wallsend  coke. 
This  offer  the  plaintiff  refused,  but  said  he  was  willing  to  pay  6cl. 
per  ton,  as  he  wished  to  be  loaded  forthwith.  The  defendant,  how- 
ever, would  not  accept  hie  offer.    ♦    *    ♦ 

The  loading  of  the  Fourteen  was  not  completed  until  the  2nd  of 
March  last,  during  which  time  the  plaintiff's  vessel  was  lying  near 
the  drops,  waiting  to  be  loaded.    From  the  18th  to  the  26th  of 
February,  the  railway  over  *which  the  coke  had  to  pass  to  reach  the       [  *^^  1 
Fovrieen,   was  stopped  up  by  snow,  which  prevented  that  vessel 
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LKiDEHAmr    being  sooner  loaded.    On  the  8rd  of  March,  the  Triton  oommenced 
ScHULTz.     loading,  and  on  the  11th  of  March  was  fully  loaded,  and  bills  of 
lading  were  signed. 

On  the  8th  of  July,  the  plaintiff,  by  his  attorneys,  demanded  of 
the  defendants  50{.  for  the  undue  detention  of  the  ship. 

On  the  part  of  the  plaintiff,  it  was  contended  at  the  trial,  that  no 
question  arose  as  to  coal ;  that  the  defendant  induced  the  plaintiff 
to  enter  into  the  charter-party,  by  saying  that  his  vessel  should  be 
loaded  promptly ;  that  the  Triton,  before  she  could  take  on  board 
her  cargo  of  coals,  must  necessarily  have  time  to  discharge  her 
ballast ;  that  the  coals  had  to  be  put  on  board  before  the  coke ;  that 
the  Goal  Turn  Act,  which  applies  to  vessels  loading  coals,  does  not 
apply  to  coke,  and  that  it  is  not  the  custom  of  the  port  for  vessels 
to  wait  their  turn  for  coke,  but  only  a  reasonable  time ;  that,  from 
the  8rd  of  February,  being  the  day  the  vessel  was  ready  to  take  on 
board  the  coke,  to  the  11th  of  March,  the  day  on  which  she  was 
loaded,  was  an  unreasonable  time  to  detain  the  vessel ;  that  the 
vessel  could  have  been  loaded  in  much  less  time  at  some  other 
spout,  to  wit,  at  Garr*s  Wallsend  Spout ;  and  that  50/.  was  a  reason- 
able claim  for  detention. 

For  the  defendant,  it  was  contended, — ^first,  that  the  particulars 
of  demand  annexed  to  the  summons  were  infoimal  and  indefinite, 
and  did  not  sufficiently  describe  and  set  forth,  as  they  should  have 
done,  the  real  nature  of  the  damage  sustained  or  claimed  by  the 
plaintiff, — secondly,  that  the  charter-party  stipulated  for  the  vessel 
.  to  be  loaded  ''in  regular  turns  of  loading,"  and  not  in  any 
particular  time,  and  that  the  question  of  reasonable  or  unreasonable 
time  did  not  arise  upon  which  to  charge  the  defendant, — thirdly 
[  *44  ]  that  the  plaintiff  might  have  ^reached  Newcastle,  after  signing  the 
charter-party,  a  week  sooner  than  he  did, — fourthly,  that  the  Triton 
arrived  in  the  Tyne  on  the  25th  of  January,  and  did  not  proceed  to 
take  in  her  coal  until  the  3rd  of  February,  and  that,  ^had  she 
proceeded  to  load  her  coal  on  her  arrival,  she  might  on  the  follow- 
ing day  have  been  ready  to  take  in  her  coke,  and  had  precedence  of 
the  Fourteen,  which  ship  was  not  ready  for  her  turn  until  the  8rd  of 
February, — ^fifthly,  that  the  turn  of  the  Tiiton  could  not,  after  the 
8rd  of  February,  arrive  until  the  Fourteen  was  loaded,  and  that 
vessel  was  not  loaded  until  the  8rd  of  March ;  and  that  the  Triton 
was  loaded  in  nine  days  from  her  turn  commencing, — ^a  time  admitted 
in  evidence  to  be  a  reasonable  time  for  loading  her  cargo  of  coke. 

Evidence  was  given  by  the  defendant's  witnesses,  that  a  trading 
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vessel  called  the  Water  Nymph  left  London  on  the  15th  of  January,    Lbtdbmaoti 
and  arrived  at  Newcastle  on  the  2l8t  of  that  month  ;  and  that,  had     schu'ltz. 
the  Triton  loaded  her  coals  on  her  first  arrival  at  Newcastle,  she 
might  have  at  once  proceeded  to  the  Stanhope  and  Tyne  Drops,  and 
there  loaded  her  cargo  of  coke,  as  the  Fourteen  was  not  ready  to 
take  her  tarn  until  the  3rd  of  February. 

Evidence  was  also  tendered,  to  show,  that,  although  there  was  no 
Act  of  Parliament  to  regulate  the  turn  for  coke,  as  there  is  for  coals* 
in  Newcastle,  yet  that  it  is  customary  in  that  port  to  enter  a  vessel 
as  soon  as  chartered  on  the  fitter's  list  for  her  turn,  and  to  load  coke 
accordingly.  But  this  evidence  was  rejected  by  the  Judge,  and  was 
not  put  to  the  jury. 

The  Judge  held  that  the  particulars  were  sufficient,  and  then 
directed  the  jury,  that,  under  the  charter,  it  was  necessary  that  the 
cargo  should  be  put  on  board  in  a  reasonable  time,  and  that  merely 
patting  it  on  board  in  turn  was  not  necessarily  a  reasonable  time ; 
and  he  left  it  to  the  jury  to  say  whether  the  vessel  had  been  detained 
an  unusual  and  unreasonable  time ;  and  he  also  observed  *that  he  [  *^^  ] 
woald  assume  that  the  ship  was  loaded  in  regular  turn,  yet  it  was 
not  a  sufficient  answer  to  a  claim  for  detention  for  an  unreasonable 
time,  otherwise  vessels  might  be  detained  for  months,  and  that  the 
expression  *'  regular  turns  of  loading,"  was,  in  his  opinion,  intended 
to  mean,  that  the  coal  was  to  be  loaded  first,  and  the  coke 
afterwards. 

The  question  for  the  opinion  of  this  Court,  was,  whether  the 
judgment  of  the  Judge  of  the  county  court,  and  his  direction  to  the 
jnry,  were  correct  or  not  (i). 

BaviUf  for  the  appellant : 

The  Judge  of  the  county  court  was  wrong  in  rejecting  the  evidence 
of  osage  tendered  to  him,  and  also  in  his  construction  of  the  charter- 
party.  Contests  having  arisen  as  to  the  loading  of  coals  in  the 
river  Tyne,  Acts  of  Parliament  have  been  from  time  to  time  passed 
for  the  purpose  of  regulating  the  turns  of  vessels,  the  8  &  9  Yict^ 
c.  Ixxiii.,  which  passed  in  the  year  1845,  being  the  last.  The  11th 
section  of  that  Act  enacts  '^  that  all  coal-owners,  fitters,  and  agents 
apix>inted  by  coal-owners,  vending  sea-borne  coal,  or  loading  ships 
and  vessels  with  the  same  in  the  port  of  Newcastle,  shall  keep  four 
distinct  and  separate  regular  and  correct  lists  of  all  ships  entered  at 

(1)  The  case  did  not  state  which  way  the  verdict  was;  but  the  defendant 
was  the  appellant 
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Lkidkmank  their  respective  offices  for  the  loading  of  coals  usually  vended  by 
scHULTz.  ^^^^  coal-owners,  fitters,  and  agents ;  in  the  first  of  which  lists 
shall  be  entered  all  the  ships  or  vessels  intended  to  be  loaded 
coastwise  by  keels ;  in  the  second  of  which  lists  shall  be  entered  all 
ships  or  vessels  intended  to  be  loaded  coastwise  wholly  or  in  part  at 
the  spouts ;  in  the  third  of  which  lists  shall  be  entered  all  the  ships 
or  vessels  intended  to  be  loaded  for  foreign  parts  by  keels ;  and  in 
the  fourth  of  which  lists  shall  be  entered  all  ships  or  vessels 
[  *n\  ]  intended  to  be  loaded  for  foreign  parts  wholly  *or  in  part  at  the 
spouts ;  and  such  coal-owners,  fitters,  and  agents  shall  also  keep 
separate  and  distinct  lists  for  each  and  every  sort  of  coals  they  vend, 
with  the  conditions  upon  and  the  respective  prices  per  ton  at  which 
they  sell  or  propose  to  sell  such  coals  ;  and  each  and  every  of  such 
respective  lists  shall  be  hung  up  or  placed  in  some  conspicuous 
part  of  their  respective  offices,  in  order  that  the  same  may  be 
inspected  by  any  owner  or  freighter  of,  or  by  the  agent  of  any 
owner  or  freighter  of,  or  by  the  master,  mate,  or  any  one  of  the 
crew  belonging  to,  any  ship  or  vessel,"  &c.  And  the  12th  section 
enacts,  **  that,  upon  the  application  of  any  owner  or  agent  of  any 
owner,  freighter,  or  agent  of  any  freighter,  or  of  any  master  or 
mate,  or  any  one  of  the  crew  of  any  ship  or  vessel,  who  shall  have 
actually  performed  in  such  ship  or  vessel  the  voyage  or  passage 
from  which  such  ship  or  vessel  shall  be  returning  (and  which  owner, 
&Cv  shall  not  have  quitted  such  ship  or  vessel  until  the  same  had 
passed,  or  was  within  two  miles  of,  the  bar  of  Tynemouth),  at  the 
office  of  any  such  coal-owner,  fitter,  or  agent  as  aforesaid,  the  time 
of  such  application,  and  also  the  name  of  the  person  applying, 
shall  be  accurately  set  forth  by  the  coal-owner,  fitter,  or  agent  at 
whose  office  such  application  shall  be  made,  or  his  clerk,  in  a  list  to 
be  kept  for  that  purpose ;  and,  if  the  master,  mate,  or  any  owner 
or  freighter,  or  agent  of  any  owner  or  freighter  (whether  such 
master,  mate,  owner  or  owners,  freighter  or  freighters,  or  his,  her, 
or  their  agent  or  agents,  shall  have  performed  the  voyage  or 
passage  in  manner  aforesaid  in  such  ship  or  not),  shall  within 
one  hour  after  such  application  as  aforesaid  finally  determine 
from  which  office  such  ship  shall  be  loaded,  and  shall  also  (if 
required  by  the  coal-owner,  fitter,  or  agent),  within  two  hours  after 
the  same  shall  be  requested  (if  the  Banks  in  Newcastle  shall  so 
long  be  opened,  and,  if  not,  within  two  hours  after  the  same 
[  *47  ]  *  shall  be  opened  on  the  following  day),  make  a  tender  in  cash  or  in 
Bank  of  England  notes  of  lOL  per  centum  upon  the  amount  of  the 
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value  of  the  coals  at  the  respective  prices  at  which  the  several  sorts  Leidemanh 
of  sach  coals  are  stated  to  be  sold  on  the  list  of  such  coals  kept  at  sohultz. 
such  office  as  aforesaid,  at  the  time  of  his  application  for  the  same, 
together  with  the  usual  charges  for  loading  the  same,  and  shall  also 
(if  required  by  the  coal-owner,  fitter,  or  agent),  at  any  time  before 
8  o'clock  in  the  evening  of  the  same  day,  pay  in  cash  or  Bank  of 
England  notes  as  aforesaid  the  remainder  of  the  value  of  the 
cargo, — such  ship  or  vessel  shall  be  entitled  to  be  loaded  with  a 
cargo  of  coals  on  the  conditions  and  at  the  prices  aforesaid,  to  the 
same  turn  as  it  would  have  had  if  the  deposit  had  been  paid  or 
tendered  on  the  first  application  to  the  said  coal-owner,  fitter,  or 
agent,  and  shall  be  entered  in  such  list  immediately  next  after  the 
last  ship  which  shall  have  been  entered  previous  to  the  first  appli- 
cation so  made  as  aforesaid,  and  required  to  be  entered  as  aforesaid, 
of  such  owner,  freighter,  agent,  master,  mate,  or  other  of  the  crew 
as  aforesaid,  and  shall  be  loaded  in  its  due  turn  by  such  coal-owner, 
fitter,  or  agent,  at  the  port  of  Newcastle ; "  and  it  then  proceeds  to 
impose  a  penalty  not  exceeding  80Z.  upon  fitters  refusing  or  omit- 
ting to  enter  any  ship  on  the  list.  And  s.  20  compels  the  owners 
or  masters  of  ships  to  load  at  the  office  where  entered.  There  are 
no  statutory  regulations  as  to  the  loading  of  coke ;  and  the  Judge 
rejected  the  evidence  which  was  tendered  for  the  purpose  of  showing, 
that,  by  the  usage  of  the  locality,  the  course  of  proceeding  was  sub- 
stantially the  same  both  as  to  coal  and  coke.  In  this  the  learned 
Judge  was  clearly  wrong.  He  was  manifestly  wrong  also  in  the  con- 
struction he  put  upon  the  expression  in  the  charter-party,  **  regular 
tarns  of  loading,'*  which  never  could  have  been  intended  to  mean 
merely  the  order  of  loading  the  two  portions  of  the  cargo.  *"  Turn  [  ♦^a  ] 
of  loading"  is  a  phrase  as  well  known  as  any  term  used  in  the 
commercial  world. 

(JsBVis,  Ch.  J. :  The  case  does  not  show  why  the  evidence  tendered 
was  rejected.) 

The  summing  up  sufficiently  discloses  the  course  of  reasoning 
which  was  passing  in  the  Judge's  mind.  The  case  of  Robertson  v. 
Jackson  (I),  has  some  bearing  upon  this  question.  *  *  Evidence 
is  always  admissible  to  explain  a  written  contract,  by  a  reference 
to  the  usage  of  a  particular  trade  or  place:  as  in  Syers  v.  Jonas  (2), 
[and  in  Hatton  v.  Warren  (3)]. 

(1)  69  E.  K,  490  (2  0.  B.  412).  (3)  1  M.  &  W.  466. 

(2)  76  B.  B.  515  (2  Ex.  111). 

iLB. — ^voL.  xcvin.  34 
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Lbidbmakn        (Jbrvis,  Ch.  J. :  If  the  word   "  turn  "  means  anything,  it  can 
SoHVLTz.     o^^y  i^^^  ^^^^  of  loading  according  to  the  Act  of  Parliament 
[  49  ]       or  the  local  usage.) 

It  was  impossible  to  construe  this  charter-party  without  knowing 
the  custom.  Assuming  the  question  to  have  been  one  of  reasonable 
time,  there  is  nothing  in  the  evidence  set  out  in  the  case  to  show 
there  was  any  unreasonable  delay  in  the  loading  of  the  cargo. 

UcUUl,  for  the  respondent : 
The  general  scope  and  object  of  the  Act  of  Parliament,  was,  io 
prevent  disputes  and  delay  in  the  shipping  of  coals :  there  is  nothing 
in  it  which  entitles  the  defendant  to  set  it  up  as  an  answer  to  this 
claim.  Assuming  that  there  is  such  a  custom  as  alleged,  it  does 
not  absolve  the  freighter  from  the  obligation  the  law  casts  upon 
him,  to  load  within  a  reasonable  time :  he  is  not  justified  in  entering 
the  ship  at  a  spout  which  is  so  occupied  that  a  great  loss  of  time 
must  ensue. 

(Williams,  J. :   How  can  we  assume  that  the  vessel  might  have 
been  loaded  sooner  at  one  particular  spout  than  at  another  ?    After 
[  'W  ]       all,  it  is  *merely  a  question  upon  the  construction  of  the  charter- 
party.) 

The  charter-party  must  receive  a  reasonable  construction.  There 
is  no  ambiguity  upon  the  face  of  it,  and  consequently  no  evidence 
was  needed,  or  admissible,  to  explain  it. 

(Jervis,  Gh.  J. :  We  must  read  it  with  the  reasonable  know- 
ledge which  the  contracting  parties  may  be  assumed  to  have 
brought  to  bear  upon  it.) 

The  expression  "  turn  to  deliver,"  in  Robertson  v.  Jackson  had  refer- 
ence to  a  totally  different  state  of  things.  There  is  no  pretence  for 
saying  that  the  Judge  either  misconstrued  the  charter-party  or 
improperly  rejected  the  evidence  tendered. 

Jervis,  Ch.  J. : 

The  appellant  in  this  case  is  not  seeking  to  enter  a  nonsuit  or  a 
verdict,  but  merely  to  have  a  new  trial,  on  the  ground  of  misdirec- 
tion and  the  improper  rejection  of  evidence.  I  am  of  opinion  that 
the  appeal  ought  to  be  allowed,  and  the  cause  re-tried.  The  simple 
question  is,  whether  the  Judge  was  right  or  wrong  in  the  constniction 
which  he  put  upon  the  charter-party.    He  has  read  the  expression 
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"  in  regular  tarns  of  loading  "  as  importing  that  the  coal  was  to  be  Lsidem ann 
put  on  board  first,  and  the  coke  afterwards.  If  the  Judge  was  right  schu'ltz. 
in  so  construing  the  charter-party,  it  would  follow  that  the  evidence 
tendered  as  to  the  course  of  proceeding  in  the  loading  of  coke  was 
properly  rejected.  But  it  appears  to  me  that  this  was  not  the  true 
meaning  of  the  charter-party.  When  it  is  known  that  there  is  an 
Act  of  Parliament  which  regulates  the  loading  of  coal  at  Newcastle, 
and  that  the  Tyne  is  full  of  ships  waiting  to  receive  coke  as  well  as 
coal,  one  would  expect  to  find  some  local  usage  to  regulate  the  load- 
ing of  coke :  therefore  I  think  that  a  charter-party  providing  for  the 
reception  of  a  cargo  of  coals  and  coke  *'  in  regular  turns  of  loading," 
presents  such  an  ambiguity  as  to  let  in  evidence  to  show  that  the 
parties  meant,  as  to  the  coal,  the  turn  of  loading  provided  *for  by  [  *^^  J 
the  Act  of  Parliament,  and,  as  to  the  coke,  the  turn  of  loading  estab- 
lished by  the  practice  of  the  port.  I  therefore  think  the  evidence 
was  improperly  rejected.  For  the  purpose  of  the  day,  we  must  of 
coarse  assume  that  the  evidence,  if  admitted,  would  have  established 
the  usage.  The  case  is  very  similar  in  principle  to  that  of  Robert- 
9on  V.  Jctckson  (i),  where  this  Court  had  to  put  a  construction  upon 
the  expression  **in  turn  to  deliver"  in  a  charter-party,  and  also  to 
those  other  cases  of  contracts  containing  terms  which  import  some- 
thing not  expressed  on  the  face  of  them.  I  think  the  Judge  was 
clearly  mistaken. 

WiLLUMS,  J. : 

I  am  of  the  same  opinion.  The  question  submitted  to  us  by  this 
case,  is,  "  whether  the  judgment  of  the  Judge  of  the  county  court, 
and  his  direction  to  the  jury,  be  correct  or  not."  If  that  means, 
whether  be  exercised  a  correct  judgment  in  rejecting  the  evidence 
tendered  to  prove  the  usage  of  the  port  of  Newcastle  as  to  the  load- 
ing of  coke,  I  have  no  hesitation  in  saying  that  he  was  wrong.  It 
ought  to  have  been  received :  it  would  have  thrown  considerable 
light  upon  the  construction  of  the  charter-party.  The  direction  to 
the  jury,  was,  that  they  were  to  consider  the  question  of  reasonable 
time  without  reference  to  the  charter-party,  and  that  the  expres- 
sion therein ''  regular  turns  of  loading  "  was  intended  to  mean,  that 
the  coal  was  to  be  loaded  first,  and  the  coke  afterwards.  That  was 
clearly  a  mistake.  I  think,  that,  if  the  Judge  had  received  the 
evidence,  as  he  ought  to  have  done,  it  would  have  led  his  mind  to  a 
more  correct  understanding  of  the  meaning  of  the  charter-party. 

(1)  69  E.  £.  490  (2  C.  B.  412). 
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Leidkuakk    Talfourd,  J. : 

r, 
SoHULTs.         I   am  of  the   same  opinion.     The   terms  of  the  charter-party 

obviously  refer  to  a  course  of  dealing  dehors  the  instrument,  and 

[  •52  ]       therefore  evidence  of  that  *course  of  dealing  should  have  been 

admitted.     The  Judge  of  the  county  court  evidently  misapprehended 

the  meaning  of  the  words  "  regular  turns  of  loading." 

iiori//,  for  the  appellant,  asked  for  the  costs  of  the  appeal.  ♦  ♦  • 

linle  foi'  a  new  trM,  tcith  costs. 


i»53.  The  earl  of  MOTJNTCASHELL  v.  BAEBEK. 

^or.  21. 
(14  a  B.  53—69 ;  S.  C.  2  C.  L.  B.  60 ;  23  L.  J.  C.  P.  43.) 

^      ^  A.  and  13.  and  twenty- four  other  pei-sons  were  members  of  the  committee 

of  management  of  a  club.  The  club  being  in  debt,  a  resolution  was  passed 
at  a  general  meeting  of  the  club  (at  which  B.  was  not  present),  on  the  let  of 
June,  1852,  to  the  effect  that  a  loan  of  4,000/.  was  necessary  to  free  the 
Society  fi-om  outstanding  liabilities,  and  that  the  committee  be  impowertd  to 
mise  that  sum  on  the  guarantee  of  the  Society.  At  a  meeting  of  tlie  com- 
mittee on  the  loth  of  June,  at  which  B.  was  pi*esent,  the  above  resolution 
was  discussed  ;  and,  at  a  second  general  meeting  of  the  Society,  held  on  the 
same  day,  the  resolution  for  the  loan  was  confiimed. 

At  a  meeting  of  the  committee  on  the  3i*d  of  August,  at  which  B.  was  nut 
present,  the  terms  of  a  loan  of  4,000/.  from  the  Commercial  Bank  were 
aiTanged,  and  the  money  was  placed  to  the  credit  of  the  club  on  the  5th, 
their  acooimt  being  at  the  same  time  transferred  fi*om  another  Bank  to  the 
Commercial  Bank. 

On  the  12th  of  August,  the  signatures  of  B.  and  of  certain  other  member^ 
of  the  committee  who  were  authorised  to  sign  cheques  on  behalf  of  the  club. 
were  transmitted  to  the  Commercial  Bank  ;  and  vaiious  cheques  were  after- 
waids  drawn  by  B.  and  other  members  of  the  committee  upon  the  Com- 
mercial Bank,  for  the  cuirent  expenses  of  the  club. 

An  action  having  been  brought  by  the  Commercial  Bank  against  A.,  to 
i-ecover  the  balance  due  to  them  from  the  club,  and  judgment  having  beeu 
recovered  therein  against  A.  for  a  large  sum,  which  he  had  paid :  Held,  tbit 
there  being  evidence  of  his  previous  assent  to,  and  subsequent  ratification 
of,  the  act  of  the  committee  in  obtaining  the  loan,  B.  was  liable  to  ooutribu- 
tiou ;  and  that  the  proceedings  at  the  meetings  at  which  he  was  not  prneut 
were  admissible  in  evidence  against  him  in  an  action  brought  by  A.  to 
enforce  such  contnbution. 

This  was  an  action  of  debt  for  money  paid  for  the  use  of  tbt 
defendant,  at  bis  request,  and  for  money  found  due  upon  an  accoaut 
stated. 

Tbe  defendant  pleaded :  first,  Never  indebted ;  secondly,  i>ay- 
mont ;  thirdly,  a  set-off  for  money  paid,  money  had  and  received, 
and  upon  an  account  stated. 

Issue  was  joined,  on  the  first  plea,  and  the  replications  to  tiie 
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second  and  last  pleas  respectively  traversed  the  allegations  therein, 
and  upon  those  traverses  issue  was  joined.  The  cause  came  on  for 
trial  at  Guildhall,  before  Jervis,  Ch.  J.,  and  a  special  jury,  when  a 
verdict  was  taken  for  the  plaintiff  for  96/.  8«.,  subject  to  the  opinion 
of  the  Court  on  the  following  case  : 

The  plaintiff  and  defendant  in  this  action,  respectively,  had  been 
and  acted  as  members  of  the  committee  of  management  of  a  club 
called  the  Colonial  Society,  consisting  of  many  hundred  members 
who  paid  annually  a  specific  sum  for  their  subscriptions.  The 
Society  had  no  deed,  ))ut  there  were  rules  for  its  government  made 
and  ^altered  from  time  to  time,  one  of  which  rules  was,  that  there 
should  be  selected  from  the  members  at  large  thirty-six  persons  to 
be  called  the  committee  of  management.  In  point  of  fact  the 
number  varied,  but  there  were  generally  about  thirty-six  names  on 
the  list. 

The  plaintiff  became  a  member  of  the  committee  of  management 
some  time  before  the  defendant.  The  defendant  became  a  member 
of  that  committee  on  the  2nd  of  December,  1841,  and  both  con- 
tinued to  be  so  afterwards  and  until  July,  1843,  when  the  club 
broke  up. 

In  March,  1842,  the  Society  was  about  3,0002.  in  debt. 

On  the  16th  of  March,  1842,  there  was  an  ordinary  meeting  of 
the  committee  of  management,  of  which  the  defendant  was  chair- 
man; at  which  meeting  a  notice  of  motion  for  the  Wednesday 
following  was  given  by  Mr.  Morson,  one  of  the  committee,  to  the 
following  effect, — **  To  call  the  attention  of  the  committee  to  the 
financial  difficulties  of  the  Society,  and  particularly  to  the  list  of 
defaulters  now  exhibited ;  and  also  to  move,  that,  in  accordance 
with  rule  23,  the  formation  of  the  sectional  committees  be  proceeded 
with,  with  all  convenient  speed." 

At  meetings  of  the  committee  of  management  held  respectively 
on  the  16th,  17th,  and  23rd  of  March,  1842,  the  defendant  attended 
as  one  of  such  committee.  In  practice,  a  certain  number  of  the 
managing  committee  were  elected  to  act,  and  acted,  also  as  a  house 
committee  and  wine  committee,  and  of  these  two  last-named  com- 
mittees the  defendant  was  elected  and  became  a  member  on  the 
13th  of  April,  1842.  The  house  and  wine  committees  gave  orders 
for  wine  and  other  supplies  to  the  house. 

At  a  meeting  of  the  committee  of  management  held  on  the  20th 
of  April,  1842,  at  which  the  defendant  was  present,  resolutions 
were  passed  by  the  committee  to  the  following  effect : 


Thb  Eabl 

OF  MODNT- 
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r. 
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Thb  Eabi. 
OP  Mount- 

CASHBLL 

r. 
Harder. 

[•55  J 


[•56] 


That  the  removal  of  the  Colonial  Society  to  a  more  ^commodioas 
house  having  rendered  expedient  an  immediate  loan  to  the  Society 
of  8,000/.,  the  members  of  the  Society  be  invited  to  pledge  them- 
selves to  the  managing  committee,  that,  in  consideration  of  the 
committee  rendering  itself  liable  to  this  loan,  they  will  severally 
but  not  jointly  guarantee  to  advance  to  the  committee,  eleven 
months  from  this  date,  the  sums  to  which  their  names  are  affixed  ; 
that  such  subscriptions  shall  be  regarded  as  loans  to  the  Society, 
for  which  the  subscribers  shall  receive  Society  debentures,  and  such 
subscriptions  shall  be  called  for  only  in  case  of  there  not  being  at 
the  disposal  of  the  committee  sufficient  funds  of  the  Society  to  repay 
the  above-named  loans  ;  and  such  debentures  shall  be  for  lOL  each, 
and  carry  5  per  cent,  interest,  to  be  deducted  from  the  annual  sub- 
scriptions; and  where  such  interest  shall  exceed  the  amount  of 
such  annual  subscription,  it  shall  be  paid  to  the  holder  of  such 
debenture  on  the  1st  of  January  in  each  year ;  that  such  debenture 
shall  be  transferable  to  any  member  of  the  Society,  and,  in  case  of 
death,  to  the  representative  of  the  deceased  member;  that  such 
debenture  shall  be  paid  o£f  by  the  Society  on  or  before  the  1st  of 
January,  1847,  and,  unless  called  for  on  or  before  the  1st  of  June, 
1845,  the  liabilities  of  such  subscribers  in  respect  to  such  debentares 
shall  cease ;  and  also  that  such  liabilities  shall  be  null  and  void 
unless  the  whole  3,000/.  be  subscribed  for  on  or  before  the  1st  of 
June,  1812;  that  each  member  of  the  committee  shall  subscribe 
for  three  debentures  at  least;  that  members  of  the  Society  be 
invited  to  subscribe  for  one  or  more  ;  that  a  book  containing  a  list 
of  such  subscriptions  be  placed  in  the  drawing-room  and  coffee- 
room  of  the  Society,  and  form  of  undertakings,  as  follows  : 

"  I, ,  being  one  of  the  members  of  the  Colonial   Society, 

do  hereby  authorise  you  to  put  down  my  name  as  subscriber 

for 1,  for  which  I  agree  to  take  that  amount  of  debentures  of 

the  Colonial  Society,  bearing  ^interest  at  the  rate  of  5  per  cent,  per 
annum ;  and  I  agree  to  pay  such  sum  in  accordance  to  the  rules  of 
the  committee  of  management  of  the  Colonial  Society  on  the 
subject,  on April,  1842.*' 

On  the  4th  of  May,  1842,  the  defendant  attended  a  meeting  of 
the  committee  of  management. 

At  a  meeting  of  the  committee  of  management  on  the  80th  of 
May,  1842,  at  which  the  defendant  was  present,  the  draft  of  the 
annual  report,  as  prepared  by  the  sub-committee,  in  conjunction 
with  the  secretary,  was  read  and  revised,  and  ordered  to  be  prepared 
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for  the  annual  meeting  on  the  1st  of  June  then  next  following.  The 
whole  of  the  accounts,  as  prepared  by  the  secretary,  were  also 
submitted  and  examined,  and  also  an  abstract  of  the  receipts  and 
expenditure  for  1841,  as  prepared  by  the  former  secretary,  and 
examined  by  the  auditors.  A  printed  copy  of  the  above  report  of 
receipts  and  expenditure  to  the  dlst  of  December,  1841,  accompanied 
and  was  to  be  considered  as  part  of  the  case. 

On  the  1st  of  June,  1842,  the  first  annual  general  meeting  for 
that  year  was  held ;  at  which  the  defendant  was  not  present :  and, 
at  that  meeting,  the  said  printed  report  was  read. 

At  this  general  meeting  on  the  1st  of  June,  1842,  a  resolution 
was  passed,  to  the  following  effect,  viz.  "  That  a  loan  of  4,O0OZ.  is 
necessary  to  free  tbe  Society  from  outstanding  liabilities,  and  place 
the  establishment  of  the  Society  on  a  suitable  footing  in  their  new 
house ;  and  that  the  committee  be  empowered  to  raise  that  sum  on 
the  guarantee  of  the  Society,  in  the  manner  most  advantageous  to  the 
Society ;  and  that  the  meeting  further  pledges  itself  to  meet  heartily  the 
views  of  the  committee,  in  subscribing  to  the  proposed  debentures.'' 

The  defendant  was  present  at  a  meeting  of  the  committee  of 
management  on  the  morning  of  the  15th  of  June,  held  preparatory 
to  the  second  general  meeting,  to  *be  held  on  that  day ;  and  at 
such  committee  meeting  the  foregoing  resolution  was  discussed; 
and  afterwards  he  attended  at  the  second  annual  general  meeting 
for  that  year  of  the  Society,  held  on  the  same  day,  viz.  the  15th  of 
Jane,  1842;  at  which  last-mentioned  meeting  the  minutes  and 
proceedings  of  the  former  meeting  of  the  1st  of  June,  1842,  were 
read  and  confirmed ;  and  the  above  resolution  for  the  loan  passed 
at  the  general  meeting  on  the  1st  of  June,  1842,  was  again  passed 
at  this  general  meeting  held  on  the  15th  of  June,  1842. 

The  plaintiff  and  defendant  likewise  attended  a  meeting  of  the 
eommittee  of  management  on  the  27th  of  July,  1842,.  at  which 
Captain  M'Donald  was  also  present ;  and  the  three  signed  a 
cheque  on  the  London  Joint-Stock  Bank  for  15/.,  servants'  wages. 
A  meeting  of  the  managing  committee  was  held  on  the  drd  of 
August,  1842,  at  which  meeting  the  defendant  was  not  present. 

At  the  trial  of  the  cause,  the  following  evidence  was  given  of 
what  passed  at  that  meeting  (subject  to  the  opinion  of  the  Court 
on  the  objection  then  taken  by  the  defendant  against  its  admissi- 
bility). The  secretary  having  reported  that  he  had  been  requested 
by  Mr.  Hopkinson,  who  was  unable  to  attend  that  day,  to  state 
that  the  sum  of  4,000/.  would  be  placed  to  the  credit  of  the  Society 
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at  the  Commercial  Bank  of  London,  on  the  manager  receiving  a 
letter  containing  a  request  to  that  effect,  and  containing  a  copy  of 
the  resolution  of  the  committee  of  management  authorising  the 
loan,  the  following  resolution  was  adopted,  and  ordered  to  be  acted 
upon  immediately :  ''  In  conformity  with  the  resolution  passed  at 
the  general  meeting  of  the  Society,  held  on  the  15th  of  June,  1842, 
authorising  a  loan  of  4,000{.  to  be  raised,  a  copy  of  which  is 
annexed,  and  with  the  communication  which  has  been  made  with 
the  Commercial  Bank  of  London,  by  Jonathan  Hopkinson,  Esq., 
*a8  a  director  of  that  Bank,  and  a  member  of  the  committee,— 
Besolved,  that  the  sum  of  4,0002.  be  borrowed  at  5  per  cent  from 
the  Commercial  Bank,  in  the  name  of  this  Society ;  and  that  this 
sum  be  immediately  placed  to  its  credit :  That  this  resolution  be 
communicated  by  the  secretary  by  letter  to  the  directors  of  the 
Commercial  Bank,  with  the  thanks  of  the  committee  for  the 
accommodation  so  handsomely  offered  by  the  Bank ;  and  that  the 
account  of  the  Society  be  transferred  to  the  Commercial  Bank." 

The  account  here  referred  to  was  the  account  of  the  Society  with 
the  London  Joint- Stock  Bank,  in  which  account  the  Society  at  that 
time  had  a  balance  in  its  favour  of  883/.  lis.  7i.,  which  was  trans- 
ferred to  the  Commercial  Bank  on  the  1st  of  September,  1842. 

Evidence  was  also  given,  that,  at  this  same  meeting  on  the  8rd  of 
August,  1842,  a  resolution  was  come  to  in  the  following  words  (this 
resolution  was  received  in  evidence,  subject  to  the  same  objection 
of  the  defendant's  counsel  as  to  its  admissibility) : 

"  The  following  cheques  having  been  referred  from  the  house 
committee,  were  ordered  to  be  made  out  for  signature,  immediately 
on  the  intended  loan  for  paying  off  the  Society's  liabilities  being 
obtained, — 


"  Howell,  rent  and  dilapidations , 
"  Violet,  for  wine 


6301. 
139/." 


[♦59] 


On  the  4th  of  August,  1842,  the  following  communication  was 
made  to  the  Commercial  Bank  of  London,  of  the  preceding  day,  by 
the  secretary  of  the  Colonial  Society,  Captain  Whitty  (this  was 
also  received  in  evidence,  subject  to  the  same  objection  by  the 
defendant's  counsel) : 

"Colonial  Society,  St.  Jambs's  Square, 

"4th  August,  1842. 
"  Sir, — I  am  directed  by  the  committee  of  management  of  the 
Colonial   Society,  to  transmit  to  you  the  annexed  *copy  of  a 
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resolation  of  that  committee,  dated  yesterday,  in  reference  to  a 
resolution  passed  at  the  annual  general  meeting  of  the  members  of 
the  Society,  held  on  the  15th  of  June  last  (a  copy  of  which  is  also 
annexed) ;  and  to  request  that  the  sum  of  4,0002.  may  be  placed 
to  the  credit  of  the  Colonial  Society  with  the  Commercial  Bank,  as 
specified  in  the  first  resolution  above  referred  to.  I  have  also,  in 
compliance  with  that  resolution,  to  request  that  you  will  be  pleased 
to  convey  to  the  directors  the  thanks  of  the  committee  for  the 
accommodation  which  has  been  so  handsomely  oiiered  by  the 
Commercial  Bank  to  the  Colonial  Society. 

"  The  signatures  of  the  members  of  the  committee  of  manage- 
ment, by  three  of  whom,  as  well  as  the  secretary,  all  their  cheques 
are  signed,  will  be  forwarded  to  you  in  a  few  days,  and  also  a 
cheque  for  the  Society's  balance  at  the  London  Joint-Stock  Bank. 

(Signed)  "  J.  S.  Whitty. 

**  To  Thomas  Barnhwall,  Esq., 

"  Manager,  Commercial  Bank  of  London, 
"  6,  Henrietta  St.,  Covent  Garden." 

In  pursuance  of  this  letter,  a  banking-account,  with  a  credit  of 
4,0001.,  was  opened  by  the  Commercial  Bank  with  the  Colonial 
Society  on  the  5th  of  August,  1842.  On  the  12th  of  August,  1842, 
a  meeting  of  the  committee  of  management  was  held,  at  which  the 
defendant  and  other  members  of  the  committee  were  present ;  and 
at  that  meeting  the  secretary  of  the  Society  stated  that  the  Com- 
mercial Bank  wanted  the  signatures  of  the  members  of  the 
committee  of  management,  that  they  might  recognise  in  drawing 
cheques ;  and  the  defendant,  with  the  three  other  members  then 
present,  then  gave  his  signature  to  the  following  memorandum  : 

"  Signatures  of  the  members  of  the  committee  of  management  of 
the  Colonial  Society,  for  the  Commercial  *Bank  of  London, — 
Captain  A.  M'Donald,  Sir  Duncan  M'Dougal,  Colonel  Pringle 
Taylor,  J.  Hopkinson,  Esq.,  Captain  Barber : 

(Signed)  **A.  M'Donald.  D.  M'Douoal.  Pringlb  Taylor. 
Jonathan  Hopkinson.    James  Barber. 

"  The  above  are  the  signatures  of  five  members  of  the  committee 
of  management  of  the  Colonial  Society  authorised  to  sign  cheques. 
The  signatures  of  the  other  members  of  the  committee  will  be  sent 
as  soon  as  obtained. 

(Signed)      "J.  S.  Whitty,  Sec. 

"12th  August,  1842." 


Thb  BABr. 

OF  MoDirr- 

Gashbll 

r. 
Barber. 
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This  memorandum  was  accordingly  sent  by  the  secretary  to  the 
Commercial  Bank,  on  the  12th  of  August,  1842.  The  plaintiff  also 
and  four  other  members  of  the  Society  subsequently  gave  their 
signatures  for  the  like  purpose,  which  were  also  sent  to  the  Com- 
mercial Bank.  The  attendance  of  members  at  the  committee 
meeting  of  the  12th  of  August,  1842,  however,  being  confined  to 
the  defendant  and  three  others,  who  were  not  sufficient  to  form  a 
quorum,  no  business  was  transacted  with  the  exception  of  signiog 
weekly  cheques  for  the  servants'  board-wages ;  and  the  following 
cheques  (described  in  the  resolution  of  the  3rd  of  August,  objected 
to  as  aforesaid)  were  then  signed  by  the  defendant  and  two  other 
members,  viz.  **  Howell,  for  rent,  400/.,  Howell,  compensation  for 
dilapidations,  230i.,  and  Violet,  for  wine,  139Z.  0«.  lOd.  Kirby, 
monthly  account  for  newspapers,  30Z.  88."  These  cheques  were 
drawn  on  the  Commercial  Bank,  and  on  the  account  so  opened, 
which  in  fact  consisted  of  the  sum  of  4,0002.  so  credited  by  them  as 
aforesaid  to  the  said  Society.  The  secretary  of  the  Society  was 
always  present  at  the  committee  meetings ;  and,  whenever  there 
was  a  quorum,  the  minutes  of  the  preceding  meeting  were  always 
read.  If  there  was  not  a  quorum,  as  in  the  case  of  the  12th  of 
August,  the  ^minutes  of  the  previous  meeting  were  not  read,  but 
they  were  always  entered  in  the  minute-book  by  the  secretary. 

The  Society  had  no  transactions  at  all  with  the  Commercial  Bank, 
until  the  occasion  of  the  said  4,0002.  credit ;  but,  on  the  Ist  of 
September,  1842,  as  hereinbefore  stated,  they  transferred  the  balance 
of  their  banking  account  from  the  London  Joint- Stock  Bank  to  the 
Commercial  Bank ;  and,  from  that  time,  the  Commercial  Bank  were 
the  only  bankers  of  the  said  Society. 

A  meeting  of  the  committee  of  management  was  held  on  the  17th 
of  June,  1842,  at  which  the  defendant  was  present.  At  that  meeting, 
the  following  circular  was  directed  by  the  committee  to  be  sent 
immediately  to  all  members  of  the  Society  in  the  United  Kingdom, 
who  had  not  become  subscribers  to  the  debentures. 


**  Colonial  Society,  St.  James's  Square, 

"  17th  June,  1842. 

"  Sir, — I  am  desired  by  the  committee  of  management  to  inform 
you  that  the  mode  of  guaranteeing  the  committee  in  raising  the  sum 
of  money  required  to  pay  off  all  the  liabilities  of  the  Society,  &c.,  as 
stated  in  the  printed  letter  which  I  forwarded  to  you,  dated  the 
10th  ult.,  having  been  duly  submitted  to  the  consideration  of  the 
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members  of  the  Society  at  the  first  annual  general  meeting  of  the 
present  year,  held  on  the  first  Wednesday  of  the  month,  in  com- 
pliance with  the  rules  of  the  same,  was  unanimously  approved  and 
confirmed  by  the  second  annual  meeting  on  the  15th  instant.  No 
reply  having  been  received  from  you  to  the  printed  letter,  I  am  now 
desired  by  the  committee  of  management  respectfully  to  request  your 
attention  to  the  near  approach  of  the  date  of  1st  of  July,  on  or 
before  which  your  assent  to  take  one  or  more  debentures,  when 
called  for,  is  earnestly  desired.  I  am  also  to  express  a  confident 
hope  that  the  full  adoption  of  the  late  numerously  attended  meeting 
*of  your  fellow-members,  of  the  plan  proposed  by  your  committee, 
will  induce  you  to  cordially  co-operate  in  furtherance  of  the  vital 
measures  for  the  success  of  the  Society.*' 


Thb  Earl 
OF  Mount- 

CA8HKLL 

r. 
Barbeb. 


[-62] 


On  the  27th  of  July,  at  the  committee  meeting  then  held  (at 
which  the  defendant  was  present),  a  cheque  was  signed,  on  the 
London  Joint-Stock  Bank.  No  cheque  was  drawn  on  the  Com- 
mercial Bank  until  the  12th  of  August. 

No  debentures  were  ever  granted,  or  prepared ;  the  committee  did 
not  call  for  them.  The  pass-book  of  the  Commercial  Bank  was 
from  time  to  time  laid  before  the  house  committee,  of  which  the 
defendant  was  a  member.  The  receipts  were  paid  into  that  Bank. 
The  house  committee,  as  part  of  their  duty,  recommended  that 
cheques  should  be  drawn  by  the  committee  of  management,  for 
house  expenses,  and  wine  expenses.  The  defendant,  as  member  of 
the  committee  of  management,  joined  in  a  cheque  on  the  Com- 
mercial Bank  of  London,  on  the  16th  of  March,  1843,  for  202., 
secretary's  petty-cash,  and  another  for  47/.  139.  9d.,  and,  on  the 
29th  of  March,  1843,  a  cheque  for  29/.  8«.  4rf.,  property-tax. 
These  cheques  accompanied  and  were  to  be  considered  as  part  of 
this  case. 

The  whole  of  the  4,000/.  borrowed  was  paid  away  in  cheques  of 
the  committee. 

There  is  still  a  balance  of  1,960/.  due  to  the  Commercial  Bank  of 
London,  in  respect  of  the  said  loan  of  4,000/.,  after  giving  credit  for 
the  1,460/.  referred  to  in  the  Judge's  order  hereinafter  set  forth. 

An  action  was  brought  by  the  Commercial  Bank  against  the 
plaintiff,  for  the  4,000/.  so  lent  as  aforesaid ;  and  a  Judge's  order 
made  for  the  payment  thereof,  which  is  in  the  terms  following : 

''  In  the  Queen's  Bench. 

**  Between   Thomas  BamewaU,  one  of  the  public  *ofl&cers  of  the 
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Commercial  Bank  of  London,  plaintiflF,  and  The  Right  Hoik  Stephen, 
Earl  of  MoHntcashellt  defendant. 

"  Tpon  hearing  the  attorneys  or  agents  on  both  sides,  and  by 
consent,  I  do  order  that  all  further  proceedings  in  this  cause  be 
stayed,  upon  the  following  terms :  The  plaintiff  to  be  at  Uberty, 
after  default  of  pajrment  of  the  principal  and  interest  moneys 
hereinafter  mentioned  at  the  time  hereinafter  stated,  to  sign 
final  judgment  for  5,000/.,  the  same  being  intended  to  include 
and  secure  to  the  plaintiff,  as  well  the  debt  in  this  action,  of 
4,019/.  58.  2d.,  with  interest  thereon  at  the  rate  of  5/.  per  cent. 
per  annum  from  the  81st  of  December,  1844,  as  also  all  costs 
of  this  action,  and  also  all  other  costs  and  charges  previously 
incurred  by  the  plaintiff,  or  by  or  on  behalf  of  the  said  Commercial 
Bank,  up  to  the  present  time,  in  respect  to  the  premises,  or  in 
relation  to  the  said  debt ;  the  same  to  be  paid  in  manner  following, 
viz. :  19/.  58.  2d.,  part  of  the  debt,  and  99/.  18s.  for  interest,  as 
aforesaid,  from  the  31st  of  December  last  to  the  80th  of  June  last, 
and  also  the  said  costs  and  charges  when  ascertained,  to  be  paid  on 
or  before  the  28rd  of  November  next,  by  the  authority,  and  at  the 
request,  and  upon  the  credit  and  responsibility  of  the  said  defendant, 
out  of  a  fund  amounting  to  the  sum  of  1,460/.  58.  which  now  remains 
in  the  said  Commercial  Bank  in  the  names  of  Messrs.  Jonathan 
Hopkinson,  Archibald  Paull,  and  George  Samuel  Trower,  having 
been  by  them  deposited  in  the  said  Bank  on  behalf  of  the  Colonial 
Society ;  and  the  sum  of  4,000/.,  residue  of  the  said  debt,  with 
interest  thereon  at  5/.  per  cent,  from  the  SOth  of  June  last,  to  be 
paid  on  the  80th  of  June,  1846  :  and,  in  default  of  payment  of  all  or 
any  part  of  the  said  sum  and  interest  on  the  said  80th  of  Jane, 
1846,  the  plaintiff,  or,  in  case  of  his  death  either  before  or  after 
judgment,  his  successors  or  assigns,  or  any  other  public  officer  of 
the  said  Commercial  *Bank,  shall  be  at  liberty  to  sign  final  judgment 
as  aforesaid,  and  to  issue  execution  or  executions  for  the  amount 
remaining  unpaid,  together  with  the  costs  of  judgment  and  register- 
ing the  same,  besides  costs  of  executions,  whether  hy Ji.Ja,  or  ca.  la., 
or  both,  and  likewise  the  costs  of  any  other  writ  or  proceeding  that 
may  be  necessary,  as  also  the  costs  of  ruling  the  sheriff  or  sheriffs 
to  return  such  writs ;  and  that  the  plaintiff,  his  successors  or  assigns, 
shall  be  entitled  to  sheriff's  poundage,  officers'  fees,  costs  of  levying, 
expenses  of  sale,  and  all  other  incidental  charges ;  and  that,  when 
judgment  shall  be  signed,  it  shall  not  be  necessary  at  any  time 
thereafter,  previous  to  issuing  execution  thereon,  to  revive  the  said 
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judgmeDt  by  scL/a.  or  olberwise,  uoiwitbstaDding  Ibe  deatb  of  tbe 
said  plaintiff  or  defendant  as  aforesaid,  and  notwitbstandiug  ibe  said 
judgment  shall  bave  been  signed  for  the  space  of  one  year  and 
upwards ;  any  rule  or  practice  to  the  contrary  notwithstanding. 
Dated,  this  3rd  day  of  October,  1845." 

About  the  same  time,  actions  were  also  brought  by  the  said 
Bank  against  the  defendant  and  against  a  Mr.  Gillespie,  and 
against  two  other  members  of  the  said  committee,  for  tbe  same 
loan. 

In  July,  1846,  and  while  the  several  above-mentioned  actions 
were  pending,  a  Mr.  Westmacott,  a  solicitor,  and  member  of  the 
said  Society,  who  had  been  assisting  in  an  endeavour  to  wind  up  the 
affairs  thereof,  paid  the  Commercial  Bank  of  London,  on  account  of 
the  above-mentioned  4,000i.  for  which  the  Bank  had  recovered 
judgment  against  the  plaintiff,  the  sum  of  1,000/.  Only  5002.  of 
the  1,0002.  paid  in  by  Mr.  Westmacott,  was  the  plaintiff's  own 
money;  and  the  residue  was  part  of  a  sum  which  the  said  Mr. 
Westmacott  had  collected  from  the  members  of  the  said  Society, 
for  payment  of  this  and  other  debts  of  the  Society,  and  which  other 
debts  he  had  paid.  The  defendant,  and  Mr.  Gillespie,  and  other 
gentlemen,  *had  paid  to  Mr.  Westmacott  1002.  each,  on  his  repre- 
sentation that  it  was  necessary  to  subscribe  a  sum  of  money  to  pay 
to  tbe  Bank. 

The  tradesmen's  debts  of  the  club  were  paid  by  small  subscrip- 
tions among  the  members,  to  which  both  plaintiff  and  defendant 
contributed. 

The  plaintiff  has  contributed  over  and  above  the  said  last- 
mentioned  sum  of  5001. ,  the  same  amount  as  had  been  contributed 
by  the  defendant. 

It  did  not  appear  that  the  100/.  paid  by  the  defendant  formed 
part  of  the  1,000Z.  paid  into  the  Commercial  Bank  of  London,  by 
Westmacott. 

In  August,  1848,  500/.  more  was  paid  to  the  Commercial  Bank  of 
London,  by  the  plaintiff,  on  account  of  the  4,000/. ;  in  January, 
1B49,  1,000/.  more ;  and,  in  May,  1849,  a  further  sum  of  500/.,— 
making  in  ail  2,500/.  paid  by  the  plaintiff  in  part  discharge  of  the 
said  debt  of  4,000/. 

It  was  to  be  taken,  for  the  purpose  of  assessing  the  amount  pay- 
able by  the  defendant,  that  there  were  twenty-six  members  of  the 
committee  of  management  of  the  Colonial  Society,  including  the 
plaintiff  and  defendant. 


Thk  Eabl 
OP  Mooirr- 

CABBKLL 

r. 
Babbkb. 
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Thb  eabl        The  Court  were  to  draw  any  inferences  which  a  jury  might  draw 

CA8HBLL '    horn  the  facts  and  evidence  stated  in  the  case. 

Barbbb.  •'■^^    questions    for   the   opinion   of   the   Court    were, — ^First, 

Was  the  evidence  to  which  objection  was  taken,  or  any  part  of 

it,  admissible? 

Secondly,  Upon  the  whole  of  the  case,  was  the  defendant  liable 

to  pay  anything  to  the  plaintiff  for  contribution,  as  a  co-contractor ; 

and,  if  so,  whether  any  and  what  sum  of  money  was  due  from  the 

defendant  to  the  plaintiff,  taking  into  consideration  the  payments 

made  by  the  defendant. 
[ «« ]  The  verdict  for  the  plaintiff  was  to  stand,  or  be  altered,  or  a 

verdict  was  to  be  entered  for  the  defendant,  according  as  the  Court 

should  think  right. 

Ltuth  (with  whom  was  Byles,  Serjt.),  for  the  plaintiff: 

The  first  question  is,  whether  the  proceedings  of  the  managing 
committee  held  on  the  8rd  of  August,  1842,  at  which  meeting  the 
defendant  was  not  present,  and  at  which  the  loan  of  4,000Z.  was 
agreed  to  be  obtained  from  the  Commercial  Bank,  and  the  letter  of 
the  4th  of  August  addressed  to  the  Bank  pursuant  thereto,  were 
legitimately  receivable  in  evidence  against  the  defendant.  It  is 
submitted  that  they  were.  The  defendant  (as  well  as  the  plaintiff) 
was  a  member  of  the  managing  committee.  He  was  a  party  to  the 
resolution  of  the  20th  of  April,  1842,  by  which  it  was  proposed  to 
raise  a  loan  on  the  credit  of  the  committee,  and  also  to  the  report 
published  on  the  80th  of  May,  embodying  that  proposition.  He 
was  also  a  member  of  and  present  at  the  committee  which  met  on 
the  15th  of  June,  at  which  the  proceedings  of  the  meeting  of  the 
1st  of  June  were  read  and  confirmed,  and  the  resolution  for  the 
proposed  loan  confirmed.  He  therefore  clearly  was  a  party  to  the 
resolution  that  the  loan  should  be  effected.  On  the  8rd  of  August, 
the  other  members  of  the  committee  carried  out  the  resolution,  and 
arranged  with  the  Commercial  Bank  for  an  advance  of  4,(KK)L,  no 
new  terms  being  introduced.  And  the  defendant  was  a  party  to 
the  drawing  of  cheques  from  time  to  time  upon  the  fund  so  raised, 
— to  the  extent  of  900/.  on  the  12th  of  August.  If  this  had  been 
an  action  by  the  Commercial  Bank  against  the  defendant  to 
recover  the  money  borrowed,  it  is  perfectly  clear,  that,  what  was 
done  by  the  committee  in  his  absence,  in  carrying  into  effect 
the  former  resolutions,  sanctioned  by  the  defendant's  afterwards 
drawing  cheques  upon  the  particular  fund,  would  be  admissible  and 
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conclusive  ^evidence  to  bind  him.    Every  individual  member  of  Tmr  kabl 

the  managing  committee  who  in  any  way  were  parties  to  the  ^oashkll' 

resolution  and  report  of  the  20th  of  April  and  80th  of  May  respec-  B^/jg^ 

tively,  concurred  in  pledging  the  credit  of  the  whole  to  the  Bank  for  [  ♦67  ] 
the  loan. 

(Maule,  J.:  The  transaction  of  borrowing  is  between  the  borrower 
and  the  lender.    Is  there  evidence  of  any  such  transaction  ?) 

Yes,  the  resolution  that  the  money  shall  be  borrowed. 

(Maule,  J.:  You  say  that  the  defendant  authorised  any  reasonable 
mode  of  borrowing  the  money  ?) 

Yes. 

(Williams,  J. :  The  admissibility  of  the  evidence,  and  the  liability 
of  the  defendant,  is  in  truth  the  same  question.) 

Then,  the  plaintiff,  being,  as  one  of  the  managing  committee,  liable 
to  pay  about  150!.,  has  been  compelled  to  pay  a  sum  exceeding 
2,500Z.  He  is  therefore  entitled  to  demand  contribution  from  the 
rest,  to  be  measured  by  the  number  of  contributories.  The  only 
answer  the  defendant  can  set  up,  is,  that  he  has  already  paid  his 
share :  and,  in  order  to  do  this,  he  relies  upon  the  fact  of  his  having 
contributed  1001.  towards  the  collection  made  by  Westmacott,  for 
the  payment  of  other  debts  of  the  club.  No  part  of  that  money, 
however,  went  to  the  Commercial  Bank :  and  the  plaintiff  himself 
contributed  lOOL  towards  that  fund. 


Bramwell  (with  whom  was  Barstow),  contra  : 

There  is  nothing  upon  the  face  of  this  special  case  to  show  that 
the  whole  of  the  managing  committee  were  liable  to  the  Commercial 
Bank  for  this  loan.  There  being  no  personal  contract  with  the 
defendant,  he  could  only  be  liable  to  the  Bank  because  he  authorised 
the  contracting  of  the  loan,  or  subsequently  ratified  the  act  of  his 
co-committeemen.  The  facts  set  out  in  the  case  show  neither  pre- 
vious authority  nor  subsequent  ratification.  The  circumstances  are 
these :  The  club  being  in  debt,  it  was  proposed  to  raise  money  by 
means  of  debentures.  That  being  found  *impracticable,  there  was 
an  end  of  the  committee's  authority. 

(Maule,  J.:  The  case  shows,  that  a  borrowing  was  contemplated, 
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that  some  members  of  the  committee  borrowed  the  moneyi  and 
others  afterwards  adopt  and  ratify  their  act.) 

It  never  was  contemplated  by  the  resolution  of  the  1st  of  Jane, 
1842,  that  the  committee  should  borrow  any  money  until  they  had 
secured  a  fund  out  of  which  it  was  to  be  repaid,  by  obtaining 
debentures.    All  was  conditional. 

(Maule,  J. :  An  immediate  loan  was  contemplated ;  but  it  was  to 
remain  uncertain  whether  or  not  debentures  should  be  obtained.) 

Those  who  were  not  present  at  the  meeting  at  which  the  borrowing 
the  money  from  the  Commercial  Bank  was  determined  upon  and 
arranged,  cannot  be  liable.  If  the  defendant  had  never  attended 
any  meetings  of  the  committee  subsequent  to  that  held  on  the 
Srd  of  August,  he  clearly  would  not  have  been  liable  as  a  co- 
contractor.  What  has  he  done  since  to  render  himself  liable? 
He  gave  his  signature  to  the  manager  of  the  Commercial  Bank, 
and  he  signed  two  or  three  cheques.  It  is  true,  that,  at  the 
time  these  cheques  were  drawn,  there  was  no  fund  out  of  which 
they  could  be  paid,  except  this  4,000i.  What  then  ?  The  money 
being  there,  it  was  his  duty  to  apply  it  to  the  purposes  of  the  club, 
whoever  might  be  liable  to  repay  it.  His  so  doing  gives  rise  to  no 
inference  that  he  is  liable  to  pay  it.  It  does  not  appear  that  any 
one  of  the  other  twenty-five  committeemen  are  liable. 

(Maule,  J. :  It  may  be  that  the  plaintiff  and  defendant  are  the 
only  two  persons  liable. 

Williams,  J. :  The  defendant  clearly  knew  all  about  what  was 
going  on  with  regard  to  the  loan :  and  his  subsequent  conduct 
amounted  to  a  ratification  of  what  had  been  done.) 

Luah  was  not  called  upon  to  reply. 

Jbrvis,  Ch.  J. : 

There  is  only  one  question  to  consider  in  this  case,  for,  the 
question  as  to  the  admissibility  of  the  evidence,  and  the  liability 
of  the  defendant,  is  in  truth  but  one  question.  I  agree  that  the 
defendant  must,  to  make  him  liable  in  this  action,  have  been  liable 
as  between  himself  and  the  Bank.  I  think  he  was.  It  seems 
to  me  there  was  evidence  of  previous  authority  to  contract  the 
loan,  and,  if  not,  that  there  was  at  all  events  abundant  evidence 
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of  subsequent  ratification.     It   is  impossible   to  doubt   that  the    Thb  Earl 
defendant  was  perfectly  cognisant  of  all  that  took  place  with  regard    ^cashell 
to  the  loan,  and  that  the  act  of  the  committee,  if  not  participated      babbkb. 
in  by  him,  was  sanctioned,  approved,  and  acted  upon  by  him.    I 
think  the  verdict  ought  to  stand. 

Maulb,  J. : 

It  seems  to  me  that  this  is  a  very  clear  case  indeed.  The 
managing  committee  borrow  a  sum  of  money  for  the  use  of  the 
club.  The  defendant  is  one  of  the  active  members  of  the  com- 
mittee, and,  though  not  actually  present  on  each  occasion  when 
the  loan  was  talked  about,  he  was  perfectly  cognisant  of  the  whole 
transaction.  If  the  Commercial  Bank  had  sued  the  present  defen- 
dant, I  think  they  might  have  fixed  him  more  readily  than  any 
other  member  of  the  committee.  I  also  think  that  the  plaintiff, 
who  has  been  compelled  to  pay  a  large  sum  of  money  in  respect 
of  this  loan,  is  entitled  to  call  upon  his  fellow  committee-men  for 
contribution. 

Williams,  J.: 

I  am  of  the  same  opinion.  There  was  abundant  evidence  of 
previous  authority.  It  is  unnecessary,  therefore,  to  go  into  the 
question  of  subsequent  ratification. 


Tai«fourd,  J.,  concurred. 


Judgment  for  the  plaintiff. 


P.  ig;  ^^-^ 


Lancashire, 
Northern 
Division, 

[70] 


M00EH0U8E  v.  GILBEETSON. 

(14  C.  B.  70—76;  S.  C.  2  Lutw.  Beg.  Cas.  260;  23  L.  J.  0. 

17  Jur.  1184.) 

Ooe  who  has  a  freehold  interest  in  property  of  the  value  of  40<.,  but 
subject  to  an  agreement  to  pay  thereout  a  poor  rate  charged  upon  his 
tenant  in  respect  of  the  premises,  has  not  a  freehold  estate  of  the  **  clear 
yearly  value  of  40^./'  so  as  to  entitle  him  to  a  vote  for  the  county. 

At  the  Court  held  before  Edward  Bushton,  barrister-at-law,  duly 
appointed  to  revise  the  list  of  voters  for  the  Northern  division  of 
the  county  of  Lancaster,  for  the  revision  of  the  list  of  voters  for 
the  township  of  Preston,  John  Garlick,  jun.,  duly  objected  to  the 
name  of  Charles  Edward  Rawlins  being  retained  on  the  said  list. 
The  facts  were  as  follows : 

R.B. — ^voL.  xovm.  85 


1853. 
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UooBHovsK       The  name  of  Charles  Edward  Rawlins  appeared  on  the  list  in  the 
GiLBBBTaoK.   following  form : 


f?i] 


Cliriatkn  name  and 
saniame  of  the  voter. 


Charles  Edward 
Rawlius. 


Place  of  abode. 


No.  4,  Black- 
burn Terrace, 
Liverpool. 


Nature  of 
Qualification. 


Undivided  share 
of  freehold 
houses. 


Stnet,  &c,  wbere  property 
aiUiate,  ftc 


Nos.     115,     116,    117, 

North  Road. 
No.  5,  Ann  Street 


He  and  others  were  joint-owners  of  freehold  property  in  Preston. 
The  property  was  let,  and  was  rated  to  the  poor  and  other  usual 
tenant*s  rates,  which  included  a  water-rate  and  local  board  of  health 
rate.  It  was  part  of  the  terms  of  the  letting,  that  these  rates  should 
be  paid  by  the  owners  ;  and  they  were  so  paid.  If  the  owners  had 
not  agreed  to  pay  the  amount  of  those  rates,  the  rents  obtained 
from  the  tenants  would  have  been  diminished  by  that  amount.  An 
agent  had  been  appointed  on  behalf  of  the  owners,  who  managed 
the  property,  collected  the  rents,  and,  after  paying  all  the  necessary 
expenses  incidental  to  the  property,  including  the  tenants'  ^rates, 
divided  the  balance  by  the  number  of  owners,  and  transmitted  to 
Charles  Edward  Bawlins  and  the  other  persons  interested,  the 
amount  of  their  respective  shares. 

After  paying  the  other  necessary  expenses,  but  before  paying  the 
tenants'  rates,  the  agent  had  each  year  a  sum  in  hand,  which,  if 
divided  by  the  number  of  owners,  would  give  40s.  clear  as  the  share 
of  Charles  Edward  Rawlins  and  the  others  respectively. 

After  paying  the  tenant's  rates,  the  sum  remaining  in  the  agent's 
hands  would,  if  divided  by  the  number  of  owners,  give  as  the  share 
of  Charles  Edward  Bawlins  and  the  others  respectively  a  sum  less 
than  iOs.,  by  precisely  the  amount  of  the  rates. 

So  that,  although  the  agent  received  from  the  tenants,  on 
account  of  each  owner,  more  than  iOs.  a  year  in  the  first  instance, 
that  sum  underwent  two  deductions  whilst  still  in  his  hands,— in 
the  first  place,  it  was  reduced  to  -iOs.  by  the  payment  of  expenses 
other  than  the  tenant's  rates, — ^in  the  second  place,. it  was  reduced 
below  40«.  by  the  payment  of  the  tenants*  rates  themselves,  or  any 
one  of  them;  and  the  sum  actually  transmitted  each  year  to 
Charles  Edward  Rawlins,  and  to  the  other  owners  respectively,  as 
their  resulting  share,  was  less  than  408.,  by  the  amount  of  the 
tenants'  rates. 

Upon  this  state  of  facts,  it  was  contended,  on  behalf  of  the  voter, 
that,  inasmuch  as  the  water  rate  and  the  local  board  of  health  rate 
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were  mere  voluntary  payments  on  the  part  of  the  owners,  and   moobhousk 
inasmuch  as  by  the  statute  18  Geo.  II.  c.  18,  s.  6,  the  parochial  gilbektson. 
raties  were  not  to  be  deemed  charges  payable  out  of  the  property, 
that  therefore  neither  the  one  nor  the  other  ought  to  be  deducted, 
iu  estimating  its  annual  value. 

On  behalf  of  the  objector,  it  was  urged,  that,  though  not  charges 
payable  out  of  the  property,  the  parochial  rates  were  nevertheless 
payments  which  diminished  its  annual  value  to  the  owners ;  and  that 
the  water-rate  and  *local  board  of  health  rate  were  not  merely  f  *72  ] 
voluntary  payments,  but  payments  Which  the  owners  must  of 
necessity  make,  in  order  to  procure  from  the  tenant  the  stipulated 
amount  of  rent;  and  that  therefore  all  these  rates  ought  to  be 
deducted. 

The  Revising  Barrister  decided  that  the  annual  value  of  the  pro- 
perty in  question  to  Charles  Edward  Bawlins  and  the  other  owners 
respectively,  did  not  amount  to  408. ;  that,  in  estimating  such 
annual  value  to  Charles  Edward  Bawlins  and  the  other  owners 
respectively,  there  ought  to  be  deducted,  under  the  circumstances, 
the  amount  paid  for  the  tenant's  rates,  including,  as  before  men- 
tioned, the  parochial  rates,  the  water  rate,  and  the  local  board  of 
health  rate ;  and  that  the  real  value  of  the  property  to  the  voter, 
therefore,  was,  not  ,408.,  but  40^.  minus  the  amount  paid  for 
tenants'  rates. 

The  name  of  Charles  Edward  Bawlins  was  therefore  expunged 
from  the  list. 

The  cases  of  one  hundred  and  three  other  persons,  the  validity 
of  whose  votes  depended  upon  the  same  state  of  circumstances, 
were  consolidated  with  the  principal  case. 

Edward  Javus^  for  the  appellant : 

The  decision  of  the  Bevising  Barrister  was  wrong.  He  ought,  in 
ascertaining  the  yearly  value  of  the  premises,  to  have  thrown  out 
of  consideration,  as  well  the  poor-rate  as  the  water  and  board  of 
health  rates.  The  question  turns  upon  the  construction  of  the  5th 
and  6th  sections  of  the  18  Geo.  II.  c.  18.  The  5th  section  enacts, 
that  no  person  shall  vote  in  any  election  of  knights  of  the  shire, 
without  having  a  freehold  estate  in  the  county  for  which  he  votes, 
"  of  the  clear  yearly  value  of  40s.  over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same."  And  s.  6  enacts  ''  that 
no  public  or  Parliamentary  tax,  county,  church,  or  parish  rate  or 
duty,  or  any  *other  tax,  rate,  or  assessment  whatsoever,  to  be       [  *7'6  ] 
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MooBHousB  assessed  or  levied  upon  any  county,  division,  rape,  lathe,  wapen- 
GIKBEBT80K,  take,  lyard,  or  hundred,  is  or  shall  be  deemed  or  considered  to  be 
any  charge  payable  out  of  or  in  respect  of  any  freehold  estate, 
within  the  meaning  and  intent  of  this  Act,  or  of  the  oath  or  solemn 
affirmation  hereinbefore  (s.  1)  directed  to  be  administered  to  and 
taken  by  any  freeholder,  if  required,  as  aforesaid."  Taking  these  two 
sections  together,  the  substance  of  the  enactment  is,  that  no  person 
shall  vote  for  a  county,  without  having  a  freehold  estate  therein,  of 
the  yearly  value  of  40«.  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  same, — except  public  or  parochial  taxes  or 
rates  assessed  thereon. 

(Jervis,  Gh.  J. :  The  case  does  not  find  the  value,  but  it  assumes 
the  rent  to  be  the  value.  Now,  what  rent  would  the  tenant  have 
had  to  pay,  if  he  paid  his  own  rates  ? 

Matjle,  J. :  In  ascertaining  the  amount  of  the  freeholder's  interest, 
you  are  not  to  lake  into  consideration  any  rates  or  taxes  which  be 
has  to  pay  in  respect  of  his  enjoyment.  He  is  to  be  considered  as 
having  an  interest  of  the  clear  yearly  value  of  409.,  though  a  portion 
of  that  sum  may  have  to  be  expended  in  rates  or  taxes. 

Jervis,  Ch.  J. :  That  is,  if  the  land  will  realise  408.) 

Suppose  a  man  were  possessed  of  two  fields,  situate  in  two  adjoining 
counties  and  parishes,  each  of  the  yearly  value  of  40«.,  the  one 
being  in  his  own  occupation,  the  other  in  that  of  a  tenant ;  and 
suppose  a  poor-rate  of  Is.  per  annum  to  be  afterwards  imposed 
upon  each,  which  the  owner  agrees  to  pay  for  his  tenant :  in  the 
one  case,  he  clearly  would  be  still  in  possession  of  a  field  worth  AOs. 
per  annum,  although  he  would  have  la.  to  pay  in  respect  of  his 
enjoyment:  and,  is  it  not  equally  clear,  that,  in  the  other,  be 
would  receive  40^.  a  year  over  and  above  all  charges  except  the 
poor-rate  ? 

(Jervis,  Ch.  J. :  No.    In  the  latter  case,  the  value  to  the  landlord 
[  •74  ]       would  *be  only  39«.) 

To  ascertain  the  real  yearly  value,  you  must  ascertain  the  charges 
upon  the  land  in  the  hands  of  the  owner. 

(Maulb,  J. :  *'  Charges  payable  out  of  or  in  respect  of  the  same*" 
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means,  payable  out  of  the  thing  which  confers  the  vote.  Now,  Moobhoube 
here,  the  thing  which  confers  the  vote,  is,  the  rent  for  which  the  oiLBsiiTsoN 
voter  lets  the  premises ;  and  that  is  39^.  per  annum.  The  poor- 
rate  is  like  a  disagreeable  nuisance  which  reduces  the  value. 
If  the  value  is  below  40«.,  the  question  of  charges  does  not 
arise.  Here  are  premises  for  which  the  owner  cannot  get  40«. 
a  year,  unless  he  will  agree  to  pay  a  rate  which  the  tenant 
ought  to  pay.) 

That  construction  deprives  the  6th  section  of  all  effect. 

(Maulb,  J. :  By  no  means.  That  section  says  that  the  rates  and 
taxes  which  a  man  pays  in  respect  of  his  enjoyment  of  his  property, 
shall  not  be  taken  into  consideration  in  ascertaining  the  yearly  value 
for  the  purpose  of  the  franchise.  The  Legislature  considers  what  a 
man  expends  for  taxes  is  as  much  expended  for  his  benefit  as  if 
it  went  to  pay  his  butcher's  or  baker's  bill.) 

The  value  which  the  tenant  pays,  is,  99s.,  jAus  Is.,  the  amount  of 
the  rate.  Although  the  landlord  actually  receives  only  99s.,  he 
is  entitled  to  add  the  Is.  received  by  the  parish  through  his 
instrumentality. 

(Jebvis,  Ch.  J. :  Does  the  landlord  receive  an  income  of  the  clear 
yearly  value  of  40«.,  when  it  is  subject  to  the  deduction  of  the 
rate?) 

If  he  were  himself  the  occupier  of  the  premises,  and  paid  it,  the 
case  would  be  free  from  doubt. 

(Maule,  J. :  In  that  case,  he  would  have  an  enjoyment  in  respect 
of  which  he  pays  the  rate.) 

The  yearly  value  (assuming  the  rent  to  be  the  criterion  of  value)  is, 
the  sum  which  the  tenant  is  willing  to  pay :  the  tenant  pays  40s.  a 
year ;  afterwards  a  rate  of  Is.  is  imposed,  which  the  landlord  agrees 
to  pay> — does  he  not  pay  that  out  of  his  yearly  income  of  40s.  ? 
He  dispends  a  portion  of  it  in  paying  the  rate. 

(Jbrvis,  Ch.  J. :  That  is  the  fallacy  of  your  argument.    If  you 
are  *right,  the  higher  the  rate,  the  larger  the  rent  you  receive  from       [  *76  j 
the  tenant.) 
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MooBHousE    The  intention  of  the  statute  was,  that  the  pajrment  of  rates  or 
GiLBBRTsoM.   taxes  should  not  be  taken  into  account  in  diminution  of  the  value. 

BylcSf  Serjt.,  for  the  respondent,  was  not  called  upon. 

Jebvis,  Ch.  J. : 

The  rent  in  this  case  is  to  be  taken  as  the  yearly  value ;  and 
the  yearly  value  to  the  voter  is  40^.  clear,  if  he  is  entitled  to  add 
the  amount  of  the  rate  which  he  pays,  but  which  is  properly 
payable  by  the  tenant.  I  am  of  opinion,  however,  that  the  rate  is 
to  be  deducted,  and  therefore  that  the  yearly  value  to  the  landlord, 
is,  as  the  Revising  Barrister  has  found,  40<.,  less  the  amount  of  the 
rate.  The  6th  section  of  the  18  Geo.  11.  c.  18,  means,  that  the 
amount  received  by  the  landlord  shall  not  be  reduced  by  any  rates 
or  taxes  chargeable  upon  him  in  respect  of  the  premises.  But, 
here,  the  landlord  does  not  receive  40<.  per  annum.  To  entitle 
him  to  a  vote,  he  must  have  40«.  before  any  question  arises  as  to 
any  deduction.  I  think  the  Bevising  Barrister  put  the  right 
construction  upon  the  Act. 

Maulb,  J. : 

I  also  am  of  opinion  that  the  decision  of  the  Revising  Barrister 
was  quite  right.  It  was  not  a  question  of  deduction  of  charges,  Lat 
whether  the  value  of  the  premises  amounted  to  40«.  I  think  it 
clearly  does  not,  upon  the  statement  submitted  to  us.  The  interest 
which  the  voter  has  in  the  premises,  is,  40«.  a  year,  subject  to  his 
agreement  with  the  tenant  to  pay  a  charge  which  the  tenant  alone 
was  liable  to  pay,  viz.  the  poor  rate.  With  that  stipulation,  the 
interest  of  the  voter  is  worth  less  than  40«.  per  annum.  He  does 
not  get  40<.  out  of  the  land,  but  40^.  subject  to  the  payment  of  a 
rate  for  which  he  has  no  equivalent.  The  Legislature  treats  the 
rate  as  a  mode  of  spending  money.  In  the  *case  of  a  man  occupy- 
[  •76]  ing  his  own  land,  his  payment  of  a  poor-rate  is  a  mode  of  enjoy- 
ment of  the  land  which  he  occupies.  The  money  so  expended  is 
treated  by  the  Legislature  as  if  it  were  money  expended  for  the 
support  of  his  family.  Mr.  James  professes  not  to  see  any  dis- 
tinction between  such  a  case,  and  the  case  of  land  occupied  by  a 
tenant,  the  landlord  agreeing  to  pay  the  rate.  The  difference, 
however,  is  this, — in  the  former  case,  the  payment  by  the  owner  is 
in  respect  of  his  own  interest  or  enjoyment  of  the  land:  in  the 
latter,  he  pays  something  which  the  tenant  is  liable  to  pay,  and 
which  is  a  portion  of  the  tenant's  mode  of  enjoying  the  land. 
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Here,  the  payment  of  the  rate  by  the  landlord  is  a  charge  which    Moobhousb 

ought  to  be  deducted.    The  gross  rent  is  not  the  criterion  of  value ;  gilbbbtson, 

but  the  gross  rent,  subject  to  the  deduction  of  the  amount  paid  for 

the  rate, — the  agreement  in  that  respect  being  something  like  an 

agreement  that  the  tenant  should  pay  so  much  for  the  land,  subject 

to  a  deduction  of  Is.  per  week  for  turnpikes.     As  to  the  water-rate, 

the  landlord's  saying,  "  I  will  pay  for  your  water,"  differs  little 

from  his  agreeing  to  pay  for  the  tenant's  beer.    It  seems  to  me 

that  the  Bevising  Barrister  had  no  very  difficult  task  to  perform  in 

this  case,  and  that  he  has  performed  it  well. 

WnjjAMS,  J. : 

I  am  of  the  same  opinion.  M7\  James  was  almost  driven  to 
admit  that  he  must  go  the  length  of  contending  that  a  man  would 
be  entitled  to  vote,  who  could  say,  not  that  his  freehold  is  worth 
40s.  a  year,  but  that  it  would  be  worth  that  sum,  if  it  were  not 
situate  in  a  parish  where  the  rates  are  so  heavy.  That  is  a  position 
which  could  not  for  a  moment  be  maintained. 

Talfourd,  J.,  concurring, 

Appeal  dismissed y  with  costs. 


LAW  V.  BLACKBURROW.  J«53 

Nov,  24, 
(14  C.  B.  77—94 ;  S.  C.  2  C.  L.  B.  28  ;  23  L.  J.  C.  P.  28 ;  18  Jur.  130.)  

[Obsolete  practice.] 


BERRY  V.  ALDERMAN  (1).  ^®f; 

(14  C.  B.  95—100 ;  S.  C.  2  C.  L.  B.  691 ;  23  L.  J.  0.  P.  34.) 


To  a  declaration  on  a  bill  of  exchange  drawn  by  A.  upon  B.  (the  defen- 
dant), and  indorsed  by  A.  to  C,  and  by  C.  to  D.  (the  plaintiff),  the  defendant 
pleaded : 

First,  that  there  never  was  any  value  or  consideration  for  the  acceptance 
of  the  bill,  or  for  the  drawing  or  indorsement  thereof  by  A. ;  that  A.'8 
indorsement  was  in  blank ;  that,  after  the  bill  was  drawn  and  accepted  by 
the  defendant,  he  gave  it  to  one  E.  for  the  special  purpose  of  getting  it  dis- 
counted for  him,  and  paying  over  the  proceeds  to  him  ;  that  E.  did  not  get 
the  bill  discounted,  or  pay  over  the  money  to  the  defendant,  but,  in  fraud 
of  the  defendant,  and  contrary  to  the  said  special  purpose,  and  without  the 
consent  of  the  defendant  or  of  A.,  delivered  the  bill  to  some  person  to  the 
defendant  unknown  ;♦  that  C.  never  gave  any  value  or  consideration  for  the 
indorsement  of  the  bill  to  him ;  and  that  there  never  was  any  value  or 
consideration  for  the  indorsement  to  the  plaintiff. 

Secondly,  the  same  as  above,  down  to  the  asterisk,  and  then  as  follows : 
"  that  C,  before  and  at  the  time  of  the  indorsement  of  the  bill  to  him,  had 

(1)  BiUs  of  Exchange  Act,  1882,  s.  30. 


Nov,  6. 
[95] 
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Bbbbt  notice  of  its  having  been  obtained  from  the  defendant  by  fraud  ;  and  that 

«.  the  plaintiff,  before  and  at  the  time  of  the  indorsement  to  him,  had  notioe 

ALDKBMAK.  |jj^|.  ^^^  1,^  1^^^  |j^n  obtained  from  the  defendant  by  fraud." 

Evidence  having  been  given  by  the  defendant  at  the  trial,  that  the  bill 
had  been  drawn  and  accepted  as  alleged  in  the  pleas,  and  that  the  plaintiff 
had  been  defrauded  of  it  by  E.,  the  Judge  ruled  that  enough  had  been 
proved  to  call  upon  the  plaintiff  to  show  that  he  had  given  value  for  the  bill : 
the  plain tiff*s  evidence  failing  to  satisfy  the  jury,  who,  in  answer  to  ques- 
tions put  to  them  by  the  Judge,  found  that  the  bill  had  been  fraudulently 
obtained  from  the  defendant  by  E.,  that  the  plaintiff  was  cognisant  of  the 
fraud,  and  that  he  gave  no  consideration  for  the  bill,  a  verdict  was  entered 
for  the  defendant  upon  both  issues :  Held,  that  the  ruling  was  correct,  and 
the  pleas  substantially  proved. 

The  declaration  stated,  that  one  John  Adrian  Meyer,  on  the  7th 
of  September,  1852,  by  his  bill  of  exchange,  now  overdue,  directed 
to  the  defendant,  required  the  defendant  to  pay  to  the  order  of  the 
said  John  Adrian  Meyer,  80Z.,  three  months  after  date;  and  the 
defendant  accepted  the  said  bill ;  and  the  said  John  Adrian  Meyer 
indorsed  the  same  to  Thomas  Halliday,  who  indorsed  the  same  to 
the  plaintiff;  and  the  defendant  did  not  pay  the  said  bill,  &c. 

The  defendant  pleaded, — first  that  there  never  was  any  value  or 
consideration  whatever  for  the  said  acceptance  of  the  said  bill  of 
exchange  by  him  the  defendant,  or  for  the  drawing  or  indorsement 
of  the  said  bill  of  exchange  by  the  said  John  Adrian  Meyer ;  that 
the  said  indorsement  of  the  said  bill  by  the  said  John  Adrian 
Meyer  was  an  indorsement  in  blank ;  that,  after  the  said  bill  was 
drawn,  and  accepted  by  him  the  defendant,  he  gave  the  same  to 
[  ^96  ]  one  T.  B.  Edwards  for  the  special  ^purpose  of  getting  the  same 
discounted  for  him  the  defendant,  and  paying  over  the  money  to 
be  received  for  such  discounting  to  him  the  defendant,  and  for  no 
other  purpose  whatsoever ;  that  the  said  T.  B.  Edwards  did  not  get 
the  said  bill  of  exchange  discounted  as  aforesaid,  or  pay  over  any  such 
money  to  him  the  defendant,  but,  in  fraud  of  the  defendant,  and 
contrary  to  the  said  special  purpose,  and  without  the  consent  of  the 
defendant  or  the  said  John  Adrian  Meyer,  delivered  the  said  bill  of 
exchange  to  some  person  to  the  defendant  unknown ;  that  he  the 
said  Thomas  Halliday  never  gave,  and  always  held  the  said  bill  of 
exchange  without,  any  value  or  consideration  for  the  said  indorse- 
ment of  the  said  bill  of  exchange  to  him ;  and  that  there  never  ^as 
any  value  or  consideration  whatever  for  the  said  indorsement  of 
the  said  bill  of  exchange  to  the  plaintiff,  who  always  held  and  now 
holds  the  said  bill  of  exchange  without  any  value  or  consideration 
whatever. 

Secondly,  that    there  never  was  any  value    or    consideration 
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whatsoever  for  the  acceptance  of  the  bill  by  the  defendant,  or  for  the       Bbrby 

drawing  or  indorsement  by  Meyer ;  that  the  indorsement  by  Meyer    aldkwiaw. 

was  an  indorsement  in  blank  ;  that,  after  the  said  bill  of  exchange 

was  drawn  and  accepted  as  aforesaid,  the  defendant  gave  the  same 

to  one  Edwards,  for  the  special  purpose  of  getting  the  same  dis- 

coanted  for  the  defendant,   and  paying  over  the  money  to  be 

received  for  such  discounting  to  the  defendant,  and  for  no  other 

purpose  whatever ;  that  Edwards  did  not  get  the  bill  discounted, 

or  pay  over  any  such  money  to  the  defendant,  but,  in  fraud  of  the 

defendant,  and  contrary  to  the  said  special  purpose,  and  without 

the  consent  of  the  defendant  or  Meyer,  delivered  the  bill  to  some 

person  to  the  defendant  unknown ;  that  Halliday,  before  and  at  the 

time  of  the  indorsement  of  the  said  bill  of  exchange  to  him,  had 

notice  of  the  bill  having  been  obtained  from  the  defendant  by 

fraud ;  and  *that  the  plaintiff,  before  and  at  the  time  of  the       [  *^7  ] 

indorsement  of  the  bill  to  him,  had  notice  that  the  bill  had  been 

obtained  from  the  defendant  by  fraud. 

Upon  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  London 
after  the  last  Term.  It  appeared  that  the  defendant,  having  occa- 
sion for  a  small  sum  of  money,  procured  Meyer  to  draw  the  bill  in 
question  upon  him,  which  he  accepted,  and  placed  in  the  hands  of 
Edwards  for  the  purpose  of  its  being  discounted  for  his,  the  defen- 
dant's, benefit ;  and  that  Edwards  never  returned  him  either  the  bill 
or  the  money.  There  was  no  direct  evidence  that  the  plaintiff  had 
notice  that  the  defendant  had  been  defrauded  of  the  bill. 

The  learned  Judge  having  ruled  that  the  above  evidence  was 
sufficient  to  call  upon  the  plaintiff  to  prove  that  he  gave  value  for 
the  bill,  the  plaintiff  stated,  that  the  bill  was  brought  to  him  by  one 
Hurd  to  be  discounted;  and  that  he  gave  him  21  {.  and  some  wine- 
warrants  for  it.  It  appeared  that  Hurd  had  been  sent  to  the 
plaintiff  by  Halliday  ;  but  the  plaintiff  swore  that  he  did  not  know 
Halliday. 

The  learned  Judge  left  it  to  the  jury  to  say, — first,  whether  the 
bill  had  been  obtained  from  the  defendant  by  Edwards  with  a 
fraudulent  intention, — secondly,  whether  the  plaintiff  had  given 
consideration  for  the  bill, — thirdly,  whether  he  was  cognisant  of  the 
fraud  which  had  been  practised  upon  the  defendant. 

The  jury  answered  the  first  and  third  questions  in  the  affirmative, 
and  the  second  in  the  negative :  and  the  learned  Judge  thereupon 
directed  a  verdict  to  be  entered  for  the  defendant  upon  both  issues ; 
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Bbbrt        reserving  leave  to  the  plaintiflf  to  move  to  enter  a  verdict  for  him,  if 
aldkruak.    the  Court  should  be  of  oj)inion  that  he  had  been  improperly  called 
upon  to  prove  consideration. 

r  *^8  ]  Shee,  Serjt.,  now  moved  for  a  rule  nisi  accordingly,  *and  also 

for  a  new  trial  on  the  ground  that  the  verdict  was  against  evidence. 
If  all  the  facts  stated  in  the  pleas  had  been  proved,  they  would  not 
have  amounted  to  an  answer  to  the  action. 

(Maulb,  J. :  Prividfaci^,  a  bill  imports  consideration.  When  it 
is  shown  that  it  has  been  fraudulently  obtained  from  the  acceptor, 
does  not  that  throw  upon  the  plaintiff  the  anus  of  proving  that  he 
gave  consideration  for  it  ?) 

The  strongest  case,  probably,  upon  the  subject,  is.  Smith  v. 
[  99  ]  Braine  (1).  *  ♦  There  Lord  Campbell,  in  giving  judgment, 
[says]  that,  ''  where  it  is  proved  that  the  person  who  indorsed  the 
bill  to  the  plaintiff,  got  possession  of  it  fraudulently,  the  onus  of 
proving  consideration  is  cast  upon  the  plaintiff."  Here,  however, 
there  was  no  evidence  whatever  that  the  person  who  indorsed  the  bill 
to  the  plaintiff  was  party  to,  or  had  notice  of,  the  fraud  of  Edwards. 
In  Bailey  v.  Bidwell  (2),  Alderson,  B.,  says  that  the  defendant  is 
bound  to  aver  in  his  plea  both  illegality  and  want  of  consideration. 

(Jbrvis,  Ch.  J. :  Yes  ;  to  make  the  plea  a  good  plea,  but  not  to 
regulate  the  proceedings  at  the  trial.  In  Harvey  v.  Towers  (8),  in 
an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  to 
which  the  defendant  pleaded  that  tlie  bill  was  obtained  by  fraud, 
and  that  it  was  indorsed  to  the  plaintiff  without  consideration ;  to 
which  the  plaintiff  replied  de  injuiid, — it  was  held,  that,  although 
the  latter  allegation  was  necessary  to  render  the  plea  good,  proof 
of  the  fraud  east  on  the  plaintiff  the  onusot  proving  consideration.) 

There,  the  plea  alleged  fraud  by  the  party  who  indorsed  the  bill  to 
the  plaintiff. 

(Jervis,  Ch.  J. :  That  makes  no  difference,  for  this  purpose. 

Alderson,  B.,  puts  it,  that  *'  the  fact  that  a  bill  of  exchange  was 

obtained  by  fraud  or  illegality,  may  reasonably  raise  the  inference 

.    that  it  passed  to  the  holder  without  consideration,  and  so  change 

the  burthen  of  proof.") 

(1)  16  Q.  B.  244  ;  20  L.  J.  Q.  B.  201.   2  Dowl.  &  L.  245). 

(2)  67  B.  B.  517  (13  Al.  &  W.  73;    (3)  86  B.  B.  432  (6  Ex.  6,16). 
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It  is  impossible  to  "^say  that  there  was  no  evidence  of  fraud  on  the  Berbt 

part  of  Edwards:  but  there  was  no  proof  that  the  plafntiff  had  aldkkman. 

notice  of  the  fraud.    The  verdict  was  clearly  against  evidence.    The  [  •loo  ] 
plaintiff  sufficiently  proved  that  he  had  given  value  for  the  bill. 

Jbrvis,  Ch.  J. : 

I  think  the  verdict  was  quite  right.  The  evidence  showed  that 
the  bill  had  been  originally  obtained  from  the  defendant  by  fraud. 
That  being  so,  the  burthen  of  showing  that  he  gave  consideration 
for  it,  was  thrown  upon  the  plaintiflf.  The  jury  thought  he  did 
not  speak  the  truth.    I  see  no  reason  for  disturbing  the  verdict. 

Talfoitbd,  J. : 

I  must  confess  I  thought  at  the  time  that  the  verdict  should 
have  been  the  other  way :  but  I  cannot  say  I  am  of  that  opinion 
now. 

The  rest  of  the  Court  concurring, 

Rule  reftiaed. 


MORGAN  V.   COUCHMAN.  isss. 

(14  C.  B.  100—107  ;  S.  C.  2  C.  L.  E.  53 ;  23  L.  J.  C.  P.  36  ;  2  W.  B.  59.)  ^^16. 

A.  and  B.  were  both  in  the  habit  of  sending  goods  to  C,  a  factor,  for  sale.  l^^} 
In  the  course  of  his  dealings  with  C,  B.  purchased  of  him  goods  belonging 
to  A.,  which  were  invoiced  to  him  by  C.  in  his  own  name ;  though  upon  the 
balance  of  accounts  between  them,  C.  was  indebted  to  B.  A.  afterwards 
filed  an  affidavit  in  the  court  of  bankruptcy,  in  which  he  alleged  that  C.  was 
justly  and  truly  indebted  to  him  in  a  certain  sum  for  goods  belonging  to 
him  sold  and  delivered  by  0.  as  the  factor  or  agent  of  A.,  to  B.,  and  for 
which  goods  C.  received  payment  by  means  of  goods  sold  and  delivered  to 
him  by  B.,  and  which  goods  were  used  by  0.  in  his  trade  of  a  cheesemonger. 
Upon  this  affidavit,  a  fiat  was  worked  out  against  C.  to  its  termination : 
Held,  that  this  affidavit  did  not  estop  A.  from  suing  B.  for  the  price  of  the 
goods,  or  afford  sufficient  evidence  to  sustain  a  plea  of  payment  in  that  action. 

IVhere  counsel  at  the  trial  elect  to  rely  upon  a  particular  matter  which  is 
reserved  by  the  Judge  as  a  question  of  law,  he  cannot  afterwards  object 
that  it  was  not  presented  to  the  jury  as  a  question  of  fact. 

Tab  declaration  was  for  goods  bargained  and  sold  by  the  plaintiff's 
factor  to  the  defendant.    The  plaintiff  claimed  95Z.  Ids. 

PleaB,~first,  except  as  to  11. 16«.  7rf.,  Never  indebted,— secondly,       [  loi  ] 
except  as  above,  payment, — thirdly,  except  as  above,  that  the  goods 
were  bargained  and  sold,  with  the  knowledge  of  the  plaintiff,  by  one 
William  Golden,  the  factor  of  the  plaintiff,  as  the  goods  of  Golden; 
nor  was  it  known  to  the  defendant  that  the  plaintiff  was  interested 
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r. 
COUCHUAN. 


MoBOAN  therein  ;  that  Golden  was  indebted  to  the  defendant  in  the  sum  of 
28Z.  U.  lid.  on  a  bill  of  exchange  dated  the  Slst  of  December,  1852, 
and  drawn  by  Golden  upon  one  T.  Greathead,  for  28/.  Is.  lid.,  at 
one  month,  which  bill  was  indorsed  to  the  defendant  by  Golden ; 
that  Greathead  and  Golden  failed  to  pay  the  bill ;  and  that  Golden 
was,  before  the  defendant  had  notice  that  the  plaintiff  was  interested 
in  the  goods,  indebted  to  the  defendant  for  goods  sold  and  delivered, 
money  lent,  money  paid,  interest,  and  money  due  upon  an  account 
stated,  which  the  defendant  was  willing  to  set  off  and  allow,  &c., — 
fourthly,  payment  into  Court  of  11.  16s.  Id. 

Issue  thereon. 

The  cause  was  tried  before  Channell,  Serjt.,  at  the  last  Assizes 
for  Surrey.  The  facts  were  as  follows  :  The  plaintiff  was  a  farmer 
and  cheese-dealer,  and  in  the  habit  of  consigning  cheese  for  sale  to 
one  Golden,  a  cheese-factor,  and  also  a  cheesemonger.  The  defendant 
likewise  was  a  cheesemonger,  and  in  the  habit  of  sending  cheese, 
butter,  and  bacon  to  Golden,  for  sale  on  his  account.  The  goods  in 
respect  of  which  this  action  was  brought,  consisted  of  certain 
cheeses  purchased  by  the  defendant  of  Golden  at  a  warehouse  in  the 
"  New  Inn  "  Yard,  Old  Bailey,  on  the  door-posts  of  which  appeared 
the  names  and  descriptions  of  both  Golden  and  the  plaintiff,  as 
follows :  "  Golden,  Cheese-factor,"  "  Morgan,  Cheese-factor."  There 
was  contradictory  evidence  as  to  whether  or  not  the  defendant,  at 
the  time  he  bought  the  cheeses  in  question,  knew  that  Golden  was 
selling  as  factor  :  but  the  invoices  were  made  out  in  his  own  name. 
[  102  ]  During  the  time  of  the  supply,  which  took  place  in  January  and 

May,  1853,  Golden  had  sold  goods  for  the  defendant,  and  on  the 
balance  of  accounts  the  amount  in  which  Golden  was  indebted  to 
the  defendant,  pbis  the  bill  mentioned  in  the  plea,  equalled  the 
amount  due  from  the  defendant  to  Golden. 

In  June,  1858,  the  plaintiff  filed  a  petition  in  the  court  of  bank- 
ruptcy, with  a  view  to  make  Golden  a  bankrupt ;  and  his  a£Sdavit 
upon  which  that  petition  was  founded,  claimed  from  Golden  a  debt 
of  70/.  58.  8d.,  "  for  goods  belonging  to  this  deponent,  sold  and 
delivered  by  William  Golden  as  the  factor  or  agent  of  this  deponent, 
to  Stephen  Couchman  (the  defendant),  and  for  which  goods  the  said 
William  Golden  received  payment  by  means  of  goods  sold  and 
delivered  by  the  said  Stephen  Couchman  to  the  said  William 
Golden,  and  which  goods  were  used  by  the  said  William  Golden  in 
the  trade  of  a  cheese-monger."  A  fiat  issued  upon  the  above 
petition,  which  was  worked  out  to  its  conclusion. 
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On  ihe  part  of  the  defendant,  it  was  insisted  that  this  evidence      Mobgan 
proved  the  plea  of   payment,  for  that  the  plaintiff  was  estopped    couchvan. 
by  his   affidavit  from  denying  that   his  agent  had  been  paid  for 
the  goods. 

The  question  of  payment  was  not  submitted  to  the  jury;  the 
only  question  left  to  them,  being,  whether  the  goods  were  sold  by 
Golden  in  his  own  name,  and  without  notice  to  the  defendant  that 
the  plaintiff  was  interested  therein,  as  alleged  in  the  plea. 

The  jury  found  that  they  were  not;  and  accordingly  a  verdict 
was  entered  for  the  plaintiff  for  95/.  19s.,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him  on  the  plea  of 
payment,  or  to  reduce  the  verdict  by  70/.  5«.  8d. 

Lushy  on  a  former  day  in  this  Term,  accordingly  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  *the  verdict  for  the  [  •loa  ] 
plaintiff  on  the  second  issue  should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendant  thereon,  or  why  there  should  not  be  a 
new  trial,  or  why  a  nonsuit  should  not  be  entered,  or  why  the 
damages  should  not  be  reduced  by  the  sum  of  70/.  Ss,  6d. 

Montagu  Chambers  and  Hawkins  now  showed  cause : 

There  was  no  evidence  to  go  to  the  jury  in  support  of  the  plea  of 
payment.  The  main  question  is,  whether  the  affidavit  filed  by  the 
plamtiff  in  the  court  of  bankruptcy  operated  as  an  estoppel  against 
his  afterwards  recovering  the  debt  as  against  the  true  debtor. 
Coachman  knew  at  the  time  he  dealt  with  him,  that  Golden  was 
bat  a  factor  and  agent,  selling  cheeses  for  other  persons ;  and  he 
mast  have  been  conscious,  when  he  incurred  a  debt  with  him,  that 
Golden  was  acting  for  a  principal.  Had  no  bankruptcy  intervened, 
Morgan  might  unquestionably  have  sued  Couchman  for  the  price  of 
the  goods  sold  to  him,  even  after  he  had  brought  an  action  and 
proceeded  to  judgment  against  Golden  for  the  same  goods.  The 
making  the  affidavit  in  bankruptcy  can  have  no  greater  effect  than 
that.  It  may  be  that  Morgan  thought  his  sole  remedy  was  against 
Golden.  In  that  he  was  mistaken.  Suppose,  under  the  old  law,  a 
plaintiff  had  made  an  affidavit  of  debt  alleging  that  A.  was  justly 
and  truly  indebted  to  him  in  a  certain  sum  for  the  price  and  value 
of  goods  sold  and  delivered,  and  it  afterwards  turned  out  that  the 
real  debtor  was  B.,  would  the  affidavit  estop  the  plaintiff  from 
suing  B.  ?    Clearly  not. 

(Maule,  J. :  It  is  not  universally  true  that  the  same  sum  may  not 
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UoBGAN  he  due  from  two  different  persons, — the  drawer  aud  indorser  of  a 
CouoHMAir.  bill  of  exchange,  for  instance.  The  way  in  which  I  understand  it 
to  be  put  on  the  other  side,  is  this, — Goods  were  delivered  by 
Couchman  to  Golden  in  payment  of  the  debt  now  claimed  by 
Morgan  ;  and  it  is  said  that  that  is  a  payment  which  Morgan  has 
[  'iO*  ]  by  his  affidavit  *ratified  and  affirmed.  The  affidavit  is  not  con- 
clusive evidence  that  any  payment  actually  took  place.  I  must 
confess,  that,  if  I  had  had  to  deal  with  the  whole  matter,  I  should 
have  thrown  the  affidavit  overboard  altogether.  To  make  it  enure 
as  a  payment,  two  things  must  concur :  Couchman  must  have  had 
a  transaction  with  Golden  amounting  to  a  payment  of  the  debt 
due  to  Morgan,  and  there  must  have  been  a  ratification  of  that 
transaction  by  Morgan.  But  the  fact  is  wanting.  It  was  not  put 
to  the  jury :  and,  if  I  had  been  on  the  jury,  and  the  question  bad 
been  submitted  to  me,  I  should  have  found  the  contrary.  Payment 
and  ratification  both  are  necessary.  The  ratification  is  proved; 
but,  as  to  the  payment,  there  is  evidence  of  the  circumstances 
which  are  relied  upon  as  showing  payment,  but  not  conclusive; 
and  the  jury  have  not  found  payment.) 

There  is  no  such  evidence  of  ratification  of  payment  in  the  shape  of 
cheeses,  as  to  satisfy  a  plea  of  payment.  The  authority  of  the 
factor  was,  to  sell  the  cheeses,  and  receive  money  in  exchange,  not 
butter  and  bacon. 

Lush  and  T.  Chambers,  in  support  of  the  rule : 

At  all  events,  it  was  a  misdirection  not  to  leave  the  matter  to  the 
jury,  if  there  was  any  question  as  to  the  effect  of  the  £iffidavit  as 
proof  of  payment. 

(Williams,  J. :  You  assented  to  its  being  treated  as  a  question  of 
law  at  the  trial,  and  cannot  now  say  that  it  was  for  the  jury.) 

Counsel  do  not  preclude  themselves  from  taking  advantage  of  a  fact, 
by  asking  the  Judge  to  reserve  a  point  of  law. 

(Maule,  J. :  It  would  be  inconvenient  that  there  should  be  a  new 
trial,  where  justice  has  been  done  upon  the  main  point  argued  and 
relied  upon. 

Williams,  J.:  I  do  not  see  the  slightest  evidence  of  Morgan's 
having  so  assented  to  the  transaction  between  his  agent  ami 
Couchman,  as  to  debar  him  of  his  remedy  against  the  latter.) 
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Maule,  J.:  Morgan 

I  am   of  opinion   that  this  rule  should  be  discharged.      The    couchmak. 
question  is,  whether  there  was  evidence  that  the  money  which  the       L  ^^^  1 
plaintiff  seeks  to  recover  was  paid.     The  first  piece  of  evidence 
relied  on  to  show  payment,  was,  the  transaction  which  took  place 
between  Golden  and  Couchman.    It  appears  that  Golden  had  sold 
goods  for.  the  plaintiff,  and   also  for  the   defendant :    whatever 
arrangement,  however,  might  be  made  between  Golden  and  Couch- 
man  as  to  setting  off  the  price  of  goods  sold  by  the  former  to  the 
latter  against   the  consignments  by  the  latter  to  the  former,  it 
cannot,  as  between  these  parties  amount  to  payment.     Then,  there 
is  the  affidavit  which  the  defendant  relies  on  as  a  kind  of  estoppel, 
in  which  the  plaintiff  speaks  of  this  transaction  in  a  proceeding 
against  Golden.     He  does  not,  however,  in   that  affidavit   state 
absolutely  that  the  money  was  paid  by  the  defendant  to  Golden 
for  him.    He  states  what  he  chooses  to  consider  as  payment :  he 
says  that  Golden  is  indebted  to  him  for  goods  belonging  to  him 
sold  and  delivered  by  Golden,  as  his  factor  or  agent,  to  the  defen- 
dant, and  for  which  goods  Golden  received  payment  by  means  of 
goods  sold  and  delivered  by  the  defendant  to  Golden,  and  which 
goods  were  used  by  Golden  in  the  trade  of  a  cheesemonger.     That 
transaction  does  not  amount  to  anything  like  a  payment  of  the 
debt  due  to  the  plaintiff  from  the  defendant :  and  the  circumstance 
of  the  plaintiff  being  anxious  so  to  treat  it,  does  not  make  it  the 
more  so  than  if  he  had  said  nothing  about  it.     It  is  not  at  all  in 
the  nature  of  payment.    If  the  facts  detailed  in  the  affidavit  do 
not  amount  to  payment,  the  circumstance  of  the  plaintiff's  calling 
it  a  payment  will  not  make  it  so.    The  facts  being  all  detailed,  the 
conclusion  that  it  amounted  to  payment  is  a  mere  matter  of  law 
which  the  plaintiff  chose  to  infer.    I  think  the  affidavit  does  not 
show  any  such  facts  as  amount  to  payment ;  nor  do  I  think  that 
any  of  the  other  facts  which  were  *given  in  evidence,  as  to  the       [  *106  ] 
transactions  between  Golden  and  Couchman,  at  all  operated  as 
payment.      It  does  not  appear   that   there  was  any  agreement 
that  anything  which  took  place  between  Golden  and  the  defen- 
dant should  enure  and  operate    as    payment.      That  being  so, 
I  think  the  facts  do  not  afford  any  inference  from  which  the  jury 
could  legitimately  find  the  issue  on  the  plea  of  payment  for  the 
defendant. 

As  to  £he  transaction  with  regard  to  the  bill,  the  inference  is 
much  too  remote  to  justify  the  finding  of  the  fact  of  its  having 
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MoBOAK  been  paid :  the  evidence  was  quite  as  consistent  with  its  non- 
CoucHMAN.  payment.  If,  upon  tlie  whole  evidence,  the  jury  had  found  pay- 
ment, I  think  they  would  have  done  wrong.  The  agreement 
entered  into  at  the  trial  evidently  was,  that  the  Court  should  deal 
with  the  matter  as  it  should  appear  on  the  learned  Serjeant^s 
report,  and  reduce  the  verdict  if  upon  the  whole  they  should 
think  it  ought  to  be  reduced.  I  feel  clear  that  it  ought  not  to 
be  reduced. 

Jbrvis,  Ch.  J.,  who  had  not  heard  the  whole  of  the  argument, 
merely  expressed  his  concurrence. 

Williams,  J. : 

I  agree  with  my  brother  Maule  in  thinking  that  this  rule  should 
be  discharged.  The  affidavit  does  not  contain  any  facts  showing 
that  the  transaction  amounted  to  payment  in  point  of  law.  And 
the  evidence  independent  of  the  affidavit  was  clearly  not  such  as 
would  have  justified  the  jury  in  finding  for  the  defendant  on  the 
plea  of  payment.  The  defendant's  counsel  contended  that  the 
plaintiff  was  in  point  of  law  estopped  by  the  affidavit  from  con- 
testing the  fact  of  payment.  That*  was  urged  as  a  matter  of  law. 
The  point  was  discussed,  and  ruled  against  the  defendant  Now  it 
is  said  that  there  was  a  scintilla  of  evidence  which  ought  to  have 
[  ♦107  ]  been  left  to  the  jury,  and  therefore  there  must  be  a  new  *trial. 
The  evidence  was  of  such  a  nature  that  if  the  jury  had  found  for 
the  defendant  upon  it,  their  verdict  could  not  have  stood.  Inde- 
pendently of  that,  I  am  of  opinion  that  it  is  not  competent  to 
counsel,  after  making  a  stand  upon  a  point  of  law,  to  fall  back 
upon  the  evidence,  and  afterwards  say  that  the  matter  ought  to 
have  been  submitted  to  the  jury. 

Talfoubd,  J.: 

I  am  of  the  same  opinion.  This  is  not  a  case  where  a  matter  of 
fact  has  escaped  the  attention  of  the  Judge  and  of  the  counsel.  I 
cannot  doubt  that  the  intention  was  that  the  Court  should  con- 
sider the  effect  of  the  affidavit,  as  connected  with  the  rest  of  the 
evidence,  as  showing  payment.  I  think  there  was  no  evidence 
whatever  of  payment. 

Rule  discharged. 
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EDWAEDS  V.  HAVILL(I).  ma. 

(14  0.  B.  107—111 ;  S.  C.  2  C.  L.  R  1343 ;  23  L.  J.  C.  P.  8 ;  17  Jur.  1103 ;     ^^Zl?' 

2  W.  R.  12.)  [  107  ] 

A  vessel  having  been  a  fortnight  windbouud  at  Newport,  her  owner 
residing  at  Exeter,  one  day's  post  from  Newport,  the  master  borrowed  5/. 
from  a  broker,  to  enable  him  to  purchase  provisions  necessary  for  the  use 
of  the  ship :  Held,  that  the  jury  were  justified  in  inferring  that  there  was 
such  a  reasonable  necessity  for  borrowing  the  money,  as  to  render  the 
owner  liable  for  it,  though  there  was  no  proof  that  the  goods  might  not  have 
been  obtained  by  the  master  on  credit. 

This  was  an  action  for  money  lent,  work  and  labour  as  a  broker, 
&c.    Plea,  Never  indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  last  Summer 
Assizes  at  Bristol.  It  appeared  that  the  plaintiff  was  a  ship-broker 
at  Bristol,  and  the  defendant  the  owner  of  a  vessel  called  the  Dart, 
of  which  one  Pearce  was  master.  The  Dart  being  in  the  river  at 
Newport,  bound  for  a  port  in  Ireland,  and  having  been  wind-bound 
for  a  fortnight,  the  master  applied  to  the  plaintiff  for  a  loan  of 
5{.  to  enable  him  to  purchase  provisions  to  replenish  his  stock. 
The  plaintiff  made  the  advance;  and  this,  with  his  commission  of  [  no8  ] 
is.  6rf.,  was  the  sum  sought  *to  be  recovered  in  this  action.  The 
defendant  resided  at  Exeter,  which  was  proved  to  be  a  day's  post 
from  Newport. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  master 
of  a  vessel  has  no  authority  to  charge  his  owner  for  money  bor- 
rowed for  the  use  of  the  ship,  except  in  a  case  of  necessity ;  and 
that  here  there  was  no  absolute  necessity,  inasmuch  as  there  was 
an  opportunity  of  communicating  with  the  owner. 

The  learned  Judge  directed  the  jury  to  find  for  the  plaintiff  for 
the  amount  claimed,  reserving  leave  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion  that 
there  was  no  evidence  of  necessity  to  go  to  the  jury. 

Karslake  now  moved  accordingly : 

The  plaintiff  did  not  prove  enough  to  entitle  him  to  recover. 
The  master  can  only  charge  his  owner  for  necessaries ;  and,  to 
justify  him  in  so  doing,  the  circumstances  must  be  such  as  to  show 
the  necessity  to  be  urgent :  Robinson  v.  Lyall  (2). 

(Jebtis,  Ch.  J. :  That  is,  some  necessity  which  could  not  be  sup- 
plied by  communication  with  his  owner.    Here,  it  would  require 

(1)  Cited  in  Ounn  v.  Roberts  (1874)      —J.  G.  P. 
L.  R,  9  C.  P.  331,  43  L.  J.  C.  P.  233.         (2)  7  Price,  692. 
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Kdwabdb     two  days  at  least  to  get  the  money  from  the  owner ;  and  the  ship 
havill.      niust  be  detained  that  time,  even  though  the  wind  should  change. 
All  that  was  for  the  jury.) 

The  rule  is  clear :  there  must  be  an  absolute  necessity. 

(Jbrvis,  Ch.  J. :  A  reasonable  necessity.) 

No  necessity  at  all  was  shown  here  to  borrow  money:  it  did  not 
appear  that  the  master  was  unable  to  obtain  provisions  upon 
credit.  This  matter  was  considered  in  the  recent  case  of  Beldon  v. 
Campbell  {!).    *     ♦     * 

[  109  ]  (Jbrvis,  Ch.  J. :  There,  the  *money  was  borrowed  to  pay  a  debt 

[  *ii<>]      already  incurred  :  the  master  was  creating  one  creditor,  to  pay  off 
another. 

Mauls,  J. :  It  may  be  to  the  advantage  of  the  owner  to  borrow  a 
small  sum  for  the  purpose  of  buying  provisions :  they  would  neces- 
sarily be  obtained  upon  better  terms  for  ready  money.  How  did  it 
appear  that  the  master  could  have  obtained  these  small  supplies 
upon  credit?) 

It  was  for  the  plaintiff  to  make  out  his  own  case. 

(Maulb,  J. :  The  common  sense  of  the  jury  enabled  them  to 
draw  the  inference  that  credit  could  not  conveniently  have  been 
obtained.) 

In  Mackintosh  v.  Mitcheson  {2),  it  was  held,  that,  in  an  action 
against  a  ship-owner  for  goods  supplied  and  money  lent  to  the 
master  at  a  foreign  port,  the  ontis  is  on  the  plaintiff  to  prove  that 
the  goods  and  money  supplied  were  necessaries. 

(Jebvis,  Ch.  J. :  The  master  here  could  hardly  communicate 
with  his  owner.) 

Jbbvis,  Gh.  J. : 

Mr.  Karslake  does  not  much  press  the  question  whether  under 
the  circumstances  of  a  vessel  being  wind-bound,  the  captain  was 
bound  to  communicate  with  his  owner  before  he  obtained  the 
requisite  supplies  to  enable  him  to  proceed  on  his  voyage.  He 
admits  that  the  captain  must  be  so  provided  as  to  be  ready  at  once 

(1)  86  B.  E.  534  (6  Ex.  886).  (2)  80  E,  E.  513  (4  Ex.  175). 
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to  take  advantage  of  a  change  of  wind.     The  simple  question,     Edwabds 
therefore,  is,  whether  the  plaintiff  was  bound  to  show  that  the      havill. 
master  could  not  get  supplies  upon  credit.     I  think  that  was  suffi- 
ciently disposed  of.    When  the  captain  showed  that  the  51,  which 
he  obtained  for  the  plaintiff  was  expended  in  the  purchase  of  small 
articles  of  provision,  and  the  counsel  for  the  defendant  did  not 
think  proper  to  ask  him  whether  he  could  not  have  obtained  them 
on  credit,  I  think  the  jury  might  fairly,  in  the  exercise  of  their 
own  common  sense  and  knowledge  of  business,  come  to  the  con- 
clusion *that  credit  could  not  have  been  got.    The  question  of  law,       [  ♦in  ] 
therefore,  does  not  arise.    The  jury  must  have  thought  that  there 
was  a  reasonable  necessity  for  borrowing  the  money  for  the  purpose. 
I  think  there  should  be  no  rule. 

MAUiiB,  J. : 

I  think  the  jury  must  be  taken  to  have  inferred  from  the  evidence, 
and  from  their  own  knowledge  of  business, — and  I  think  they  would 
have  done  wrong  if  they  had  inferred  otherwise, — that,  practically 
speaking,  it  was  a  reasonable  thing  on  the  part  of  the  master  to  go 
into  the  market  with  ready  money,  to  obtain  the  supplies  which  it 
is  admitted  were  necessary  for  the  ship.  No  doubt  he  might  have 
communicated  with  his  owner :  but  I  think  the  jury  came  to  a  right 
conclusion  when  they  found  that  there  was  a  practical  necessity  for 
the  master  to  have  recourse  to  the  means  he  did  for  obtaining  the 
supplies  he  required. 

Williams,  J. : 

I  am  of  the  same  opinion.  It  is  quite  true  that  it  lies  upon  the 
plaintiff  on  an  occasion  of  this  sort  to  show  a  case  of  necessity. 
I  think  Mr.  Karslake's  statement  sufficiently  shows  that  this  was  a 
case  of  necessity,  and  that  the  jury  have  not  acted  improperly. 

Talfourd,  J.,  concurred. 

Rule  refmed. 
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A^\  APPS  V.  DAY. 

(14  C.  B.  112.) 

The  Court  refused  to  gi'ant  a  rule  for  a  new  trial,  on  the  ground  of  the 
insufficiency  of  the  damages,  where  the  jury  had  given  only  one  farthing 
damages  in  an  action  of  trespass  for  taking  the  plaintiff  hefore  a  magistrate 
upon  an  unfounded  charge  of  felony,  merely  because  a  question  of  character 
was  involved. 

This  was  an  action  of  trespass  and  false  imprisonment,  tried 
l)efore  Gresswell,  J.,  at  the  last  Assizes  for  Kent.  The  only  plea 
was,  Not  guilty. 

The  trespass  complained  of  consisted  in  the  defendant's  taking 
the  plaintiff  into  custody  upon  an  unfounded  charge  of  having 
stolen  a  ferret,  and  carrying  him  before  a  magistrate,  by  whom  he 
was  fined. 

The  jury  having  found  a  verdict  for  the  plaintiff,  with  one 
farthing  damages,  and  the  learned  Judge  having  refused  to  certify, 
under  the  2  &  8  Yict.  c.  24,  s.  2,  to  enable  the  plaintiff  to  obtain 
costa, 

Horn  moved  for  a  new  trial,  on  the  ground  of  the  insufficiency 
of  the  damages.  He  referred  to  Page  v.  Carter  (1),  where  a  rule 
was  made  absolute  for  a  new  trial  in  an  action  of  crim.  con., 
on  the  ground  that  the  verdict  was  against  evidence,  though  the 
damages  were  under  20/.,  because  it  involved  a  question  of 
character. 

Maulb,  J. : 

In  the  absence  of  any  special  circumstances,  we  cannot  interfere 
with  the  functions  of  the  jury.  It  was  for  them  to  say  what 
damage  the  plaintiff  had  sustained;  and  we  have  no  means  of 
knowing  that  their  estimate  was  an  improper  one. 

The  rest  of  the  Court  concurring, 

Ride  refused. 
(1)  Not  reported. 


VOL.  xcvm.]        1863.    C.  P.     14  C.  B.  118—114.  6( 

WESTBROOK   v.  The   AUSTRALIAN    ROYAL   MAIL       i8B3. 
STEAM-NAVIGATION  COMPANY.  ^^—' 

SEVEN     OTHERS    v.    The    SAME(1).  tH3] 

(14  C.  B.  113—114 ;  S.  C.  23  L.  J.  C.  P.  42 ;  2  C.  L.  R.  694.) 

Eight  separate  actions  having  been  brought  against  a  Steam-Navigation 
Company  by  eight  passengers,  for  breach  of  contract,  in  supplying  them 
with  a  less  commodious  passage  for  Australia  than  contracted  for, — the  Coui-t 
refused  to  stay  the  proceedings  in  seven  of  them  until  the  trial  of  the  eighth, 
though  the  defendants  offered  to  be  bound  in  each  by  the  verdict  in  that  one. 

Eight  actions  having  been  brought  by  eight  different  persons 
against  the  Australian  Royal  Mail  Steam-Navigation  Company,  in 
each  of  which  actions  the  plaintiff  complained  that  the  Company, 
in  consideration  of  certain  passage  money  paid  by  the  plaintiff, 
undertook  to  supply  him  with  a  second-class  passage  from  Melbourne, 
in  Australia,  to  England,  and  with  provisions  and  other  requisites 
according  to  that  class,  in  their  ship  called  the  Melbourne;  and 
alleged  for  breach,  that  the  Company,  neglecting  their  duty  in  that 
behalf,  did  not  nor  would  provide  the  plaintiff  with  a  second-class 
passage,  or  with  provisions  and  requisites  according  to  that  class, 
but  with  a  third-class  passage,  and  with  bad  and  insufficient  pro- 
visions and  accommodation,  whereby  the  plaintiff  was  put  to  great 
inconvenience,  and  sustained  injury  to  his  health,  &c. 

Lmh  now  moved  that  the  proceedings  in  seven  of  these  actions 
might  be  stayed  until  the  trial  of  the  eighth,  the  defendants  pro- 
posing to  undertake,  in  the  event  of  a  verdict  passing  against  them 
in  that  action,  to  submit  to  an  inquiry  of  damages  in  each  of  the 
others.  The  affidavit  upon  which  he  moved,  stated  that  all  the 
actions  were  brought  under  precisely  the  same  circumstances,  and 
all  by  the  same  attorney. 

Maule,  J. : 

The  substantial  ground  of  complaint  is  *the  personal  incon-      [*iu] 
venience  and  injury.    It  cannot  be  said  that  "  Smith  "  suffered  in 
''Brown's*'  health,  therefore  there  is  no  ground  for  consolidating 
the  actions.     However  inconvenient  it  may  be  to  the  Company,  in 
the  absence  of  authority  we  cannot  grant  them  the  relief  suggested. 

The  rest  of  the  Court  concurring, 

Rule  refused. 

(1)  See  B.  S.  C,  Order  XIX.,  r.  8,      C.  P.  D.  339,  49  L.  J.  C.  P.  411.— 
and  DenneU  v.   Lord  Bury   (1880)    6      J.  G.  P. 
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18*3.  TUPPER  V.  NEWTON. 

(14  C.  B.  114—117 ;  S.  a  2  C.  L.  B.  85.) 

[Construction  of  local  Faying  Act] 


186a.  COOPER  V.  PARKER. 

^!!l?'  (14  C.  B.  118—123;  S.  C.  23  L,  J.  C.  P.  41.) 

[See  the  same  case  in  error,  15  C.  B.  822.] 


1863.  DYNE  V.  NUTLEY. 

^'^^'  (14  C.  B.  122—127  ;  S.  C.  2  C.  L.  E.  81.) 

[^'^'  ]  Under  a  lease  of  **  all  that  messuage  or  tenement,  called,  &c.,  now  or  late 

in  the  occupation  of  C,"  the  boundaries  given  not  accurately  defining  the 
premisen:  Held,  that  a  * 'gateway"  under  a  portion  of  the  messuage,  and 
leading  to  a  yard  behind,  in  which  were  some  small  houses,  not  included  in 
the  demise,  the  tenants  of  which  had  alwa}^  used  the  gateway,  did  not 
pass,  in  the  absence  of  evidence  to  show  that  it  had  been  in  the  exclusive 
occupation  of  0. 

Trespass  for  breaking  and  entering  the  landing  of  the  plaintiff, 
called  the  gateway,  and  digging  up  the  soil. 

Pleas  :  first,  Not  guilty. 

Secondly,  that  the  locus  in  quo  was  not  the  plaintiff's  land. 

Thirdly,  that,  before  the  committing  of  the  alleged  trespasses, 
Joseph  Birchall,  William  Grey,  Jeremiah  Bunney,  John  Alexander 
Manasseh,  James  George  Payne,  James  Bodman,  William  Dredge, 
John  Kimber,  John  Flint,  Thomas  Leonard,  James^  Hazell,  Mark 
Willis,  Thomas  Simmonds,  and  Frederick  Brown,  trustees  of 
St.  Bartholomew's  Charity,  in  Newbury,  in  the  county  of  Berks, 
were  seised  of  the  land  in  question  in  their  demesne  as  of  fee; 
that  they  leased  the  same  to  William  Nutley  (the  defendant) 
and  William  Mundy,  to  hold  the  same  for  fourteen  years  from 
the  29th  of  September,  1852 ;  and  that,  by  virtue  of  that  demise, 
the  defendant  and  Mundy  entered  upon  the  land,  and  upon  the 
plaintiff's  alleged  possession  thereof,  dug  the  hole,  and  pulled  down 
the  gates,  &c. 

Fourthly,  that,  before  the  committing  of  the  trespasses  com- 
plained of,  the  trustees  of  St.  Bartholomew's  Charity  were  seised 
as  of  fee,  and  leased  the  premises  to  William  Nutley  and  Robert 
Mundy  for  fourteen  years;  that,  by  virtue  of  that  demise,  the 
defendant  and  Mundy  entered  on  the  land,  and  demised  the  same 
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to  one  Joseph  Gorderoy,  to  hold  for  one  year,  and  so  on  from  year        Dtnb 
to  year:  that  Joseph  Corderoy  entered  under  that  demise;   and     nutley. 
that  the  defendant,  by  his  command,  dug  the  hole,  and  pulled  down 
the  gates,  &c. 

Fifthly,  as  to  the  breaking  and  entering  and  destroying  the  gates,  [  12S  ] 
that,  before  the  committing  of  the  trespasses,  the  trustees  were 
seised  in  their  demesne  as  of  fee  of  certain  messuages  and  premises, 
and  also  of  a  yard  and  buildings,  on  the  south  side  of  Speenham 
Land,  in  the  county  of  Berks,  and  demised  and  leased  the  said 
yard  and  buildings  to  the  defendant  for  fourteen  years  from  the 
29th  of  September,  1852,  and  by  deed  granted  to  the  defendant 
and  Bobert  Mundy  a  way  for  themselves  and  their  servants ;  and 
that  the  defendant  committed  the  alleged  trespasses  in  the  assertion 
of  his  right  of  way. 

The  plaintiff  took  issue  on  the  first,  second,  fourth,  and  fifth 
pleas,  and  traversed  the  third. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  Assizes  at 
Abingdon.  The  facts  which  appeared  in  evidence  were  in  substance 
as  follows :  The  plaintiff  was  the  lessee  and  occupier  of  an  inn 
called  the  **  Fighting  Cocks,"  at  Speenham  Land,  near  Newbury,  in 
Berkshire,  which  was  described  in  the  lease  of  the  29th  of  September, 
1852,  as, — *'  All  that  messuage,  tenement,  or  public-house,  on  the 
south  side  of  Speenham  Land,  called  the '  Old  Fighting  Cocks,'  now 
or  late  in  the  occupation  of  Joseph  Corderoy  as  under-tenant  of 
William  Nutley,  brewer,  bounded  on  the  west  by  a  yard,  &c., 
messuage,  or  tenement,  now  in  the  occupation  of  John  Bunker, 
cooper,  and  on  the  east  by  a  messuage  or  tenement  now  unoccupied ;  . 
together  with  all  ways,  &c.,  thereto  belonging  or  appertaining." 
The  lease  also  contained  covenants  on  the  part  of  the  lessee  to 
keep  the  tenement,  and  all  outhouses,  &c.,  in  repair,  together  with 
all  gates  and  boundaries  thereof,  and  to  keep  the  premises  open  as 
an  inn. 

The  **  Fighting  Cocks  "  fronted  the  street,  having  a  gateway  under 
a  portion  of  it,  leading  to  the  yard  and  outbuildings.  In  this  gate- 
way, the  defendant,  who  became  possessed  of  a  house  (used  as  a 
beer-shop)  adjoining  *(which  together  with  the  plaintiff's  premises  [  ♦124  ] 
all  formed  part  of  one  estate),  dug  a  hole  and  made  a  way  to  his 
cellar,  covering  it  with  a  wooden  flap.  This,  and  the  breaking  the 
gates,  constituted  the  trespasses  complained  of. 

The  question  was,  whether  the  soil  of  the  gateway  passed  to  the 
plaintiff  by  the  lease  of  the  29th  of  September,  1852.    The  learned 
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Dtne  Judge  thinking  the  description  of  the  premises  in  the  lease  ambi- 
NuTLKT.  guous,  evidence  was  gone  into  to  show  what  had  been  in  the 
occupation  of  Joseph  Corderoy. 

It  appeared  that  the  entire  premises  had  originally  been  held  by 
one  tenant,  bat  that  they  had  been  severed  about  fourteen  years 
ago,  and  three  small  houses  and  some  other  erections  built  in  the 
yard,  the  tenants  of  which  all  used  the  gateway  without  inter- 
ruption. There  was  no  evidence  of  any  exclusive  occupation,  or  of 
the  exercise  of  any  acts  of  ownership  or  control  by  Corderoy  over 
the  gateway,  save  that  he  locked  the  gates  at  night;  the  key, 
however,  being  hung  up  in  a  place  where  all  persons  using  the  way 
could  get  at  it.  The  gates  had  been  originally  put  up,  and  were 
occasionally  repaired,  and  from  time  to  time  renewed,  by  and  at  the 
expense  of  the  owners  of  the  fee. 

The  learned  Judge  told  the  jury  that  the  description  in  the  lease 
of  the  boundary  on  the  west  was  incomplete,  and  therefore  it  was 
necessary  to  have  recourse  to  the  evidence  to  show  what  had  been 
in  the  occupation  of  Corderoy :  and  he  left  it  to  them  to  say 
whether  or  not  it  had  been  made  out  to  their  satisfaction  that  the 
"  gateway  "  had  been  in  the  occupation  of  Corderoy. 

The  jury  found  that  it  had  not,  and  accordingly  returned  a 
verdict  for  the  defendant  on  the  second  issue,  and  for  the  plaintiff 
on  all  the  other  issues, 

[  *125  ]  Phipsoiiy  on  a  former  day  in  this  Term,  obtained  a  *rale  nm 

for  a  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  evidence.  He  submitted  that  the  learned  Judge  should 
have  directed  the  jury,  as  a  matter  of  law,  that  the  gateway  was 
part  of  the  demised  premises ;  and  that,  at  all  events,  the  evidence 
showed  that  it  formed  part  of  the  subject  of  demise. 

Keating  and  John  Gray  now  showed  cause : 

The  jury  were  properly  directed,  and  they  came  to  a  right  con- 
clusion upon  the  evidence  before  them.  The  description  of  the 
boundaries  in  the  lease  is  obscure  and  ambiguous :  it  was  necessary, 
therefore,  to  have  recourse  to  the  other  words,  of  description,  "Now 
or  late  in  the  occupation  of  Joseph  Corderoy."  The  evidence 
showed,  that,  during  Corderoy's  tenancy,  the  gateway  was  used 
in  common  by  all  the  tenants  of  the  property.  It  is  quite  con- 
sistent with  the  gateway  being  in  the  occupation  of  nobody. 

(Maule,  J. :  The  rule  of  construction  is,  that  you  must  satisfy  all 
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the  words  if  you  can  consistently.     If  the  description  had  been        DntB 
"  abutting    on   a   passage  and  a    messuage,"  there   would   have      ncjtlby. 
been  no  doubt.    A  cabbage-garden  on  the  other  side  of  the  road, 
if  occupied  by  Corderoy,  would  have  passed.) 

It  is  perfectly  clear,  as  well  upon  the  description  in  the  lease, 
as  upon  the  parol  evidence,  that  this  gateway  did  not  and  never 
was  intended  to  pass  by  the  lease  to  the  plaintiff. 

Phipson,  in  support  of  his  rule : 

In  Sheppard's  Touchstone,  p.  12,  it  is  laid  down,  that,  "  by  the 
name  of  a  messuage  may  pass  a  house,  a  curtilage,  a  garden,  an 
orchard,  a  dove-house,  a  shop,  a  mill,  as  parcel  of  the  same ;  and 
even  land,  as  hams  and  grounds  (as  paddocks)  attached  to  the 
house."  That  word  alone  is  large  enough  to  include  the  yard 
and  all  the  buildings  at  the  bottom  of  the  yard. 

(Maul£,  J. :  We  should  have  nothing  to  inquire  about,  if  there 
were  not  words  enough  *to  include  it.)  [  •lae  ] 

In  Doe  d.  Smith  v.  Qalloicay  (1),  under  a  lease  of  all  that  part  of 
the  park  called  Blenheim  Park,  situate  and  being  in  the  county  of 
Oxford,  and  now  in  the  occupation  of  Smallbones,  lying  within 
certain  specified  abuttals,  with  all  houses,  &c.,  belonging  thereto, 
and  which  are  now  in  the  occupation  of  Smallbones, — it  was  held 
that  a  house  on  a  part  which  was  within  the  abuttals^  but  not  in 
the  occupation  of  Smallbones,  would  pass.  "The  rule,"  said 
Parke,  B.,  "is  clearly  settled,  that,  when  there  is  a  sufficient 
description  set  forth  of  premises,  by  giving  the  particular  name 
of  a  close,  or  otherwise,  we  may  reject  a  false  demonstration : 
bat  that,  if  the  premises  be  described  in  general  terms,  and  a 
particular  description  be  added,  the  latter  controls  the  former." 
Here,  the  premises  were  described  with  sufficient  accuracy.  And 
the  evidence  was  as  consistent  with  the  notion  that  the  soil  of 
the  gateway  passed  by  the  lease  as  with  the  contrary  notion. 

Jbbtis,  Gh.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  Doe  d. 
Smith  V.  Galloway  is  an  authority  to  show  that  the  learned  Judge 
correctly  left  the  case  to  the  jury.     That  which  my  brother  Parkb 

(1)  39  11.  E.  381  (5  B.  &  Ad.  43). 
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Dthb        there  lays  down  is  expressly  in  point.     Then,  there  being  no  mis- 
KuTLBY.      direction,  the  objection  is  reduced  to  a  verdict  against  evidence. 
I  see  no  reason  to  find  faolt  with  the  conclusion  at  which  the  jury 
arrived. 

Maulb,  J. : 

I  am  of  the  same  opinion.  I  think  this  is  a  perfectly  clear  case. 
It  was  an  essential  part  of  the  plaintiff's  case  to  show  that  the 
place  where  the  hole  was  dug  had  been  in  the  occupation  of  Corderoy. 
That  disposes  of  the  question  of  misdirection.  Mr.  Phipson  very 
properly  admits  that  this  is  not  like  the  case  where,  after  a  proper 
r  M27  ]  description  of  the  premises  by  name  or  abuttals,  *there  is  an  affirma- 
tion of  the  occupation ;  but  that  here  there'is  an  essential  statement 
of  the  occupation.  As  to  the  evidence,  I  am  not  disposed  to  think 
the  jury  have  come  to  a  wrong  conclusion.  It  was  for  them  to  say 
whether  or  not  the  evidence  satisfied  them  that  this  gateway  had 
been  in  the  occupation  of  Corderoy.  I  see  no  ground  upon  which 
we  can  or  ought  to  interfere. 

Williams,  J. : 

I  am  of  the  same  opinion.  Mr.  Phipson  was  constrained  to 
admit  that  the  words  "  now  or  late  in  the  occupation  of  Joseph 
Corderoy,"  were  essential  words,  and  not  mere  words  of  demon- 
stration, and  that  it  was  requisite  for  him  to  resort  to  those  words 
to  carry  certain  accretions  which  would  not  have  passed  otherwise. 
It  was  upon  the  face  of  the  lease  a  case  of  equivocation ;  and  the 
evidence  I  think  showed  very  satisfactorily  that  the  gateway  was 
not  in  the  "  occupation  "  of  Corderoy.  I  see  no  ground  whatever 
for  disturbing  the  verdict. 

Talfourd,  J.,  concurred. 

, Rule  discharged. 

1853.       The  general  STEAM-NAVIGATION  COMPANY   v. 

"l^*-  MANN  (1). 

[  127  ]  (14  c.  B.  127—134 ;  8.  C.  2  W.  R.  154.) 

By  the  Admiralty  sailing  regulatioDS,  made  pursuant  to  the  14  &  Id  Vict, 
c.  79»  Bteam-veHsels  are  required  to  exhibit  lights  in  particular  poeitioDs : 
and  the  27th  section  of  the  statute  directs,  that,  when  any  vessel  proceeding 
in  one  direction  meets  a  vessel  proceeding  in  another  direction,  and  the 

(1)  This  case  is  cited  as  an  authority  lision  Bules,  1897,  under  s.  418  of 
on  the  meaning  of  the  words  **  risk  of  the  Merchant  Shipping  Act,  1894. — 
collision"  in  article  17  of  the  Col-      J.  G.  P. 
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master  peroeives,  that,  if  both  continue  their  respective  courses,  they  will  thb 

jgasB  so  near  as  to  involTe  risk  of  a  collision,  he  shall  put  his  helm  to  port.       Qkneual 
In  an  action  by  the  owners  of  a  steam-vessel  which  had  shown  the  proper  Stkam-Navi- 

•  GATION  Co 

lights,  for  a  collision :  Held,  that  it  was  for  the  jury  to  say  whether  or  not  ^^ 

the  master  of  the  other  vessel  had  disobeyed  the  directions  of  the  statute ;        Makn. 
and  that  it  did  not  rest  upon  the  master's  opinion  as  to  the  probability  of  a 
collision.  « 

The  26th  section  of  the  14  &  15  Vict.  c.  79,  [empowers  the 
Commissioners  for  executing  the  office  of  Lord  High  Admiral 
to    make    regulations    requiring    the    exhibition    of    lights    by 


And  secti(Mi  27  enacts,  that,  **  whenever  any  vessel  proceeding  in  [  128  ] 
one  direction  meets  a  vessel  proceeding  in  ^another  direction,  and  [  *129  ] 
the  master  or  other  person  having  charge  of  either  such  vessel 
perceives,  that,  if  both  vessels  continue  their  respective  courses, 
they  will  pass  so  near  as  to  involve  any  risk  of  a  collision,  he  shall 
put  the  helm  of  his  vessel  to  port,  so  as  to  pass  on  the  port  side  of 
the  other  vessel,  due  regard  being  had  to  the  tide  and  to  the  position 
of  each  vessel  with  respect  to  the  dangers  of  the  channel,  and,  as 
regards  sailing  vessels,  to  the  keeping  of  each  vessel  under  com- 
mand ;  and  the  master  of  any  steam-vessel  navigating  any  river  or 
narrow  channel,  shall  keep,  as  far  as  is  practicable,  to  that  side  of 
the  fairway  or  mid-channel  thereof  which  lies  on  the  starboard 
side  of  such  vessel;  and,  if  the  master  or  other  person  having 
charge  of  any  steam-vessel  neglect  to  observe  these  regulations, 
or  either  of  them,  he  shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  50^." 

The  power  given  by  the  above  statute  to  the  Commissioners  of 
the  Admiralty  was  exercised  by  an  order,  bearing  date  the  1st  of 
May,  1852,  which  came  into  force  on  the  1st  of  August  in  that  year, 
and  which  made  the  following  provision  as  to  lights : 

"  Steam-vessels.  All  British  sea-going  steam-vessels  (whether 
propelled  by  paddles  or  screws)  shall,  within  all  seas,  gulfs, 
channels,  straits,  bays,  creeks,  roads,  roadsteads,  harbours,  havens, 
ports,  and  rivers,  and  under  all  circumstances,  between  sunset  and 
sunrise,  exhibit  lights  of  such  description,  and  in  such  manner,  as 
faereinafter  mentioned,  viz. : 

''  When  under  steam,  a  bright  light  at  the  foremast  head,  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  port  side.     *     *     * 

"  Sailing  vessels.     We  hereby  require  that  all  sailing  vessels,       [  13U  ] 
when  under  sail,  or  being  towed,  approaching  or  being  approached 
by   any   other  vessel,   shall  be  bound  to  show,   between  sunset 
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The         and  sunrise,  a  bright  light  in  such  a  position  as   can   be  best 
Stram-Kavi-  seen  by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid 

QATION  Go. 


* »» 


Mann. 


t  M31  ] 


[  •182  ] 


collision.    * 

The  General  Steam-Navigation  Company  brought  an  action 
against  the  defendant  to  recover  damages  in  respect  of  a  collision 
between  their  steam-vessel  the  Clarence,  trading  between  London 
and  Leith,  and  a  sailing  vessel  called  the  Maria,  belonging  to  the 
defendant,  *which  took  place  on  Sunday  evening,  the  6th  of 
March,  1853. 

The  cause  was  tried  before  Pollock,  G.  B.,  at  the  last  Summer 
Assizes,  at  Croydon.  The  undisputed  facts  were  as  follows :  The 
defendant's  vessel  the  Maria  was  on  the  evening  in  question,  the 
time  being  about  half-past  six,  and  it  being  very  dark,  proceeding 
towards  the  north,  and  the  plaintiff's  vessel  the  Clarence  coming 
from  Scotland  to  London  ;  the  Maria  keeping  in  shore,  which  was 
her  proper  course,  and  the  Clarence  outside. 

The  witnesses  on  behalf  of  the  plaintiffs, — the  captain,  the 
second  mate,  three  seamen,  and  a  passenger,— stated,  in  substance, 
that  the  Clarence  was  proceeding  on  her  course,  with  the  proper 
lights  exhibited  at  the  mast-head  and  on  each  paddle-box;  that 
they  first  perceived  the  Maria  when  about  six  ships'  lengths  off, 
coming  towards  them,  a  little  to  the  port  side ;  that  the  Clarence 
immediately  ported  her  helm,  and  the  people  on  board  the  other 
vessel  were  hailed  and  desired  to  do  the  same ;  and  that  the  Maria 
coming  stem  on  struck  the  Clarence  abreast  of  her  mainmast,  doing 
her  considerable  damage. 

The  defendant's  witnesses, — the  master,  the  mate,  and  four 
seamen  of  the  Maria, — stated,  that,  just  before  the  happening  of 
the  accident,  the  Maria  was  keeping  her  course  in  shore,  close 
hauled ;  that  a  vessel  was  seen  about  two  miles  off,  showing  three 
lights,  viz.  a  bright  light  at  the  mast-head,  a  green  light  on  the 
starboard,  and  a  red  light  on  the  port  side;  that,  shortly  after- 
wards, the  light  at  the  mast-head  and  the  green  light  only  were 
visible,  which  would  indicate  that  she  was  on  their  starboard  side  ; 
that  this  state  of  things  continued  for  several  minutes  (from  six  to 
ten),  when  both  the  red  and  the  green  light  again  became  visible ; 
and  that  then  the  Maria  immediately  ported  her  helm. 

The  learned  Judge,  in  summing  up,  told  the  jury,  that,  *if  the 
collision  was  the  result  of  mere  accident,  owing  to  the  darkness  of 
the  night,  or  if  there  was  negligence  on  both  sides,  the  plaintiffs 
were  not  entitled  to  recover.     And,  after    observing  upon  the 
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evidence,  his  Lordship  continaed, — It  appears  to  me  to  be  a  very        Thb 

unsafe  thing  to  see  a  vessel  right  a-head  ten  minutes,  and  not  to  stbam-Kavi- 

steer  as  the  Act  of  Parliament  directs  you  shall  do  if  there  be  any    ^^"^^^^  ^®' 

danger  of  collision.    A  steamer  is  two  miles  off;  all  its  lights  are       Mann. 

seen  for  five  or  six  or  ten  minutes, — the  account  the  second  mate 

gives  is  ten  minutes.    Can  that  state  of  things  exist  without  there 

being  some  danger  of  collision  ?    If  so,  it  is  quite  clear  that  they 

ought  to  put  the  helm  a-port.    Then  it  is  said,  that,  immediately 

afterwards,  one  of  the  lights  disappeared.    If  that  had  permanently 

disappeared,  it  would  be  all  right :  but  the  statement  of  the  master 

is  this :  "  The  steamer  was  then  two  miles  off;  it  was  one  point  on 

our  starboard  bow.    I  gave  directions  as  to  the  light,  and  saw  it  go 

over  the  starboard  bow.    I  watched  the  steamer  till  I  lost  sight  of 

the  red,  and  saw  the  green  light.    She  came  on  thus  a  very  short 

time.    The  moment  the  red  light  appeared  again,  I  put  my  helm 

a-porL"    Why  did  he  put  his  helm  a-port  when  the  red  light 

re-appeared  ?    Because  he  knew  that  seeing  all  the  three  lights  was 

dangerous.    Why  did  he  not  do  that  when  he  saw  the  three  lights 

before?    If  he  had  done  that,  he  would  have  escaped.    I  am 

desiroQS  of  expressing  an  opinion  to  this  effect,  so  far  as  it  is  for  me 

a  matter  of  law ;  and  that  is,  that,  whatever  be  the  distance,  if 

there  is  any  danger  of  a  collision,  no  man  can  be  wrong  if  he  puts 

his  helm  a-port.    I  think  that  very  much  supersedes  the  learned 

counsel's  reference  to  some  supposed  rule,  not  always  acquiesced  in, 

bat  not  in  the  Act  of  Parliament :  and  the  object  of  this  with  all 

parties  concerned  in  the  administration  of  justice,  is,  to  endeavour 

to  make  those  rules  as  practical  and  practicable  as  they  can  be 

made,  and  to  diminish  the  *chance,  as  far  as  possible,  of  those      [  *1S3  ] 

fatal  accidents  that  occur  at  sea.    The  question  for  you,  in  point  of 

fact,  is  this, — Do  you  believe,  that,  at  the  distance  that  the  steamer 

was  when  she  was  first  seen,  and  was  seen  in  the  way  described  for 

ten  minutes,  there  was  danger  of  collision  ?    She  was  first  seen  two 

miles  off,  and  she  was  going  at  the  rate  of  nine  miles  an  hour. 

Where  would  she  be  at  the  end  of  ten  minutes  ?    Was  there  any 

danger  of  collision  ?    If  you  think  that,  I  must  lay  it  down  as 

matter  of  law,  that  the  defendant's  master  or  mate,  whoever  had 

the  command  of  the  vessel,  ought  to  have  gone  to  the  right,  that  is, 

he  ought  to  have  ported  his  helm.    If  you  think  so,  then  the 

plaintiff  will  be  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  147i.,  the  amount 
of  the  damage  sustained. 
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The  Montagu  Cluimbers  now  moved  for  a  new  trial,  on  the  ground  of 

GnriRAL  .  ,. 

Stram-Navi-  misdirection : 

GATIOK  Co. 

V.  The  Lord  Chief  Baron  misconstrued  the  direction  given  in  the 

Act  of  Parliament,  and  so  misled  the  jury.  It  is  for  the  master  or 
other  person  having  charge  of  the  vessel  to  judge  whether  or  not 
there  be  risk  of  collision.  Here,  the  master  of  the  defendant's 
vessel  perceived  no  danger  until  all  the  three  lights  opened  upon 
him  the  second  time,  and  then  he  put  his  helm  a-port,  but  too  late 
to  avoid  the  collision. 

(Jbrvis,  Ch.  J. :  Suppose  the  master  formed  a  wrong  judgment, 
would  not  the  owner  be  liable  ?) 

The  owner  would  not  be  liable,  if  the  master  swears  he  saw  no 
danger  of  a  collision.  His  Lordship  put  it  upon  the  Admiralty 
regulation. 

(Maule,  J. :  The  only  effect  of  the  Admiralty  regulation,  is,  to 
substitute  the  sailing  directions  there  given  for  the  rule  of  practice 
which  existed  before, — to  make  it  more  effective ;  not  to  alter  the 
proof  of  negligence.) 

There  was  no  evidence  here  of  negligence  on  the  part  of  the  master 
of  the  defendant's  vessel. 

[  1H4  ]       Jervis,  Ch.  J. : 

I  see  no  reason  for  finding  fault  with  the  way  in  which  the 
Lord  Chief  Baron  left  this  case  to  the  jury,  and  therefore  I  think 
there  ought  to  be  no  rule. 

The  rest  of  the  Court  concurring, 

Rule  refitted, 

1863.  GRAHAM  V.  FURBEB(l). 

3WJ11.  ^j^  ^  g  134—181 ;  S.  a  2  0.  L.  E.  10  ;  23  L.  J.  C.  P.  10;  18  Jur.  61.) 

[  1S4  J  The  taking  of  goods  by  the  true  owner  out  of  the  '*  poeseaaioii,  order,  or 

disposition  "  of  a  bankrupt,  after  a  secret  act  of  bankruptcy,  but  before  the 
date  of  the  fiat,  or  the  filing  of  the  petition,  is  **  a  dealing  or  transaction  *' 
with  the  bankrupt,  within  the  protection  of  the  133xd  section  of  the 
12  &  13  Vict  c.  106(2). 

The  declaration  stated  that  the  plaintiffs,  assignees  of  the  estate 
and  effects  of  John  Barugh,  a  bankrupt,  sued  the  defendant  for 

(1)  Approved,  In  re  Seaman  [1896]  (2)  S.   49  of  the  Bankruptcy  Act, 

1  Q.  B.  412,  65  L.  J.  Q.  B.  348.—      1883. 
J.  G.  P. 


TOL.  xcvni.]        1858.     C.  P.     14  C.  B.  184—185.  575 

money  payable  by  the  defendant  to  the  plaintiffs  as  such  assignees     Gbaham 
as  aforesaid,  for  money  received  by  the  defendant  for  the  use  of  the      fubber. 
plaintiffs  as  such  assignees  as  aforesaid,  and  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiffs,  as  such  assignees  as  afore- 
said, on  accounts  stated  between  them ;  and  that   the  plaintiffs, 
as  such  assignees  as  aforesaid,  also  sued  the  defendant,  for  that 
whereas,  at  the  time  when  the  said  John  Barugh  became  bankrupt, 
the  said  John  Barugh,  by  the  consent  and  permission  of  the  true 
owner  thereof,  being  a  person  other  than  the  said  John  Barugh, 
had  in  his  possession,  order,  and  disposition,  certain  goods  whereof 
he  was  reputed  owner, — of  all  which  the  defendant,  at  the  time 
when  the  defendant  sold  as  hereinafter  mentioned,  had  notice ;  that 
the  plaintiffs,  as  such  assignees  as  aforesaid,  duly  obtained  *an       [  *i3a  ] 
order  of  the  court  of  bankruptcy,  ordering  that  the  said  goods  and 
chattels  should   be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  of  the  said  John  Barugh  under  his  bankruptcy ;  that  the 
defendant,  after  the  said  John  Bartlgh  became  bankrupt,  and  when 
he  had  such  notice  as  aforesaid,  and  when  he  knew  that  the  said 
John   Barugh   had  become  and  was  a  bankrupt,  and  when  the 
plaintiffs  were  his  assignees  as  aforesaid,  and  the  defendant  knew 
that  they  were  such  assignees,  and  before  such  order  was  obtained, 
for  the  purpose  of  preventing  the  plaintiffs,  as  such  assignees  as 
aforesaid,  from  selling  and  disposing  of  the  said  goods  and  chattels 
ander  and  by  virtue  of  such  order  as  aforesaid,  when  obtained,  and 
of  depriving  the  plaintiffs,  as  such  assignees  as  aforesaid,  of  the 
benefit  of  such  order,  when  obtained,  and  of  any  sale  or  disposition 
to  be  made  under  or  by  virtue  of  the  same,  wrongfully  converted  to 
his  own  use,  and  sold  and  disffbsed  of,  the  said  goods  and  chattels, 
and  caused  the  same  to  be  removed  to  places  and  by  persons 
unknown  to  the  plaintiffs ;   whereby  the  plaintiffs,  as  such  assignees 
as  aforesaid,  were  prevented  from  selling  and  disposing  of  the  said 
goods  and  chattels  under  and  by  virtue  of  the  said  order,  as  they 
otherwise  would  have  done,  and  were  entitled  to  do,  and  deprived 
off  the  benefit  of  such  order,  and  of  any  sale  or  disposition  to  have 
been  made  under  and  by  virtue  of  the  same,  and  were  by  the 
defendant  wholly  prevented  from  acquiring  possession  of  the  same 
goods  and  chattels,  as  they  otherwise  would  have  done,  and  were 
entitled  to  do ;  and  the  plaintiffs,  as  such  assignees  as  aforesaid, 
claimed  under  the  money  counts  5002.  for  debt,  and    601.  for 
damages  for  the  detention  thereof,  and  under  the  residue  of  the 
declaration  5002. 
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Graham  Eighth  plea, — That  the  defendant  was  the  true  owner  of  the  said 

Fui^sB.  goods  and  chattels  during  all  the  times  in  the  said  residue  of  the 
declaration  mentioned  ;  and  that,  before  he  had  notice  of  any  act  of 
[  •ISO  ]  bankruptcy  by  the  *said  John  Barugh  committed,  the  defendant 
really  and  bond  fide,  took  the  said  goods  and  chattels  out  of  the 
possession,  order,  and  disposition  of  the  said  John  Barugh,  and  into 
his  the  defendant's  own  possession,  order,  and  disposition,  and  they 
so  remained  until  and  at  the  time  of  the  filing  of  the  petition  under 
which  the  said  John  Barugh  was  adjudicated  bankrupt  and  the 
plaintiffs  appointed  such  assignees  as  aforesaid ;  and  that  the  acts 
alleged  to  have  been  done  as  in  the  said  residue  of  the  declaration 
mentioned,  were  done  before  the  making  of  the  alleged  order,  and 
before  the  defendant  had  any  notice  thereof;  and  that  the  taking 
the  said  goods  and  chattels  as  aforesaid  out  of  the  said  possession, 
order,  and  disposition,  was  a  transaction  really  and  bond  fide  made, 
done,  and  entered  into,  within  the  true  intent  and  meaning  of  the 
Bankrupt  Law  Consolidation  Act,  1849. 

The  plaintiff  replied  to  the  eighth  plea,  that,  before  and  at  the 
time  when  the  defendant  took  the  said  goods  and  chattels  respec- 
tively out  of  the  possession,  order,  and  "disposition  of  the  said 
John  Barugh,  he  the  defendant  contemplated  that  the  said  John 
Barugh  would  shortly  become  bankrupt,  and  so  took  the  same 
out  of  his  possession,  order,  and  disposition,  for  the  purpose  of 
protecting  them  from  being  sold  or  disposed  of  for  the  benefit  of  the 
said  John  Barugh*s  creditors  under  such  bankruptcy.  They  also 
demurred  to  the  plea,  the  objections  pointed  out  in  the  margin  of 
the  demurrer  being, — "  that  the  taking  of  goods  out  of  a  bankrupt's 
possession,  is  not  a  contract,  dealingfbr  transaction  by  or  with  the 
bankrupt,  but  is  the  act  of  the  owner  of  the  goods  alone,  which  may 
be  performed  even  against  the  will  of  the  bankrupt,  or  in  his 
absence,  without  his  knowledge ;  and  that  there  is  no  reason  why 
the  owner,  who  has  allowed  the  bankrupt  to  obtain  fictitious  credit 
[  *187  ]  down  to  the  time  of  the  actual  bankruptcy,  should  be  *able  to  relieve 
himself  from  the  penalty  which  thereupon  under  section  125  (of  the 
12  &  18  Vict.  c.  106)  attached ;  and  that,  even  if  the  removal  is  a 
protected  transaction  under  section  188,  it  is  the  removal  alone 
which  is  made  lawful,  so  as  that  no  proceedings  can  be  taken 
against  the  owner  for  such  removal,  but  the  subsequent  sale,  made 
after  notice,  is  wrongful." 

The  defendant  took  issue  and  demurred  to  the  replication  to  the 
eighth  plea, — the  objection  to  be  relied  upon  being,  ''  that  the 


TOL.  xcvm.]        1853.     C.  P.     14  C.  B.  137—139.  577 

replication  states  mere  matter  of  vulgar  prejudice,  not  altering  the      Graham 
character  of  the  act  justified  by  the  eighth  plea."  Fubbbr. 

Each  party  joined  in  demurrer. 

BoviU^  in  support  of  the  demurrer  to  the  plea : 

The  question  in  this  case  turns  upon  the  true  construction  to  be 
pat  upon  the  125th  and  133rd  sections  of  the  12  &  1?  Vict.  c.  106. 
The  125th  section  (i)  enacts,  ''  that,  if  any  bankrupt,  at  the  time  he 
becomes  bankrupt,  shall,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  disposition,  any 
goods  or  chattels  whereof  he  was  reputed  owner,  or  whereof  he  had 
taken  upon  him  the  sale,  alteration,  or  disposition  *as  owner,  the       [  *188  ] 
Court  shall  have  power  to  order  the  same  to  be  sold  for  the  benefit 
of  the  creditors  under  the  bankruptcy," — with  a  proviso  that  the 
clause  should  not  invalidate  assignments  of  vessels  under  the 
8  &  9  Vict.  c.  89.    And  the  133rd  section  enacts  "  that    *     *    all 
contracts,  dealings,  and  transactions  by   and  with  any  bankrupt 
really  and  bond  fide  made  and  entered  into  before  the  date  of  the 
/£at,  or  the  filing  of  such  petition,     *     *    shall  be  deemed  to  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed ;  provided  the  person  so  dealing  with    *     *     such 
bankrupt    *     *    had  not  at  the  time  of  such    *     *    contract, 
dealing,  or  transaction,     *     *     notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed,"  &c.    It  is  by  confounding  these  two 
very  different  provisions  that  the  Courts  have  fallen  into  a  mistake 
in  some  of  the  cases  which  will  be  relied  on  by  the  other  side. 
The  doctrine  of  relation  has  reference  only  to  matters  occurring 
after  the  act  of  bankruptcy :  *whereas,  the  doctrine  of  reputed       [.  ♦ISQ  ] 
ownership  refers  to  things  happening  before  and  down  to  the  time 
of  the  act  of  bankruptcy.    The  offence  which  inflicts  upon  the  true 
owner  the  loss  of  his  goods,  by  s.  133,  is,  the  creating  a  fictitious 
credit  in  the  trader,  by  permitting  him  to  appear  to  the  world  as 
the  owner :  whereas,  the  argument  deduced  from  the  decisions 
which  will  be  referred  to,  would  make  the  offence  the  permitting 
the  bankrupt  to  appear  to  be  the  owner  of  the  goods  after  he  has 
ceased  to  be  a  trader. 

(Jbbvis,  Ch.  J. :  Assuming  all  the  cases  you  are  alluding  to,  to 
be  bad  law,  can  we,  as  a  court  of  co-ordinate  jurisdiction,  overrule 
them,  when  you  have  the  opportunity  of  questioning  them  in  a 
court  of  error  ?) 

(1)  Cf.  8.  44  of  the  Bankruptcy  Act,  1883. 
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Graham  The  qaestion  of  reputed  ownership  cannot  depend  upon  the 
FuBBEB.  relation  to  the  act  of  bankruptcy.  [He  traced  the  history  of 
the  doctrine  of  reputed  ownership  from  21  Jac.  I.  c.  19,  s.  1,  to 
12  &  13  Vict.  c.  106,  8.  133,  and  discussed  numerous  cases  decided 
on  the  several  enactments,  and  then  argued  that  the  order  of  the 
court  of  bankruptcy  was  conclusive  unless  appealed  against.] 

[  H9  ]  Willes,  contra  : 

The  first  question  is,  whether  the  true  owner  of  goods  which 
[  *^^  ]  have  been  allowed  to  remain  *in  the  apparent  ownership  of  the 
trader,  who  takes  them  out  of  the  trader's  hands,  after  an  act  of 
bankruptcy  of  which  he  has  no  notice,  but  before  the  issuing  of  a 
Jiat,  or  the  filing  of  a  petition,  can  be  compelled  to  account  to  the 
assignees  for  the  proceeds ;  secondly,  whether  the  circumstance  of 
the  true  owner's  contemplating  that  the  trader  is  about  to  become 
bankrupt,  will  at  all  vary  his  position.  The  case  turns  upon  the 
construction  to  be  put  upon  the  125th  and  133rd  sections  of  the 
[  151  ]  12  &  13  Vict.  c.  106.  *  *  In  the  case  of  In  re  Styan  (i)  it  was 
held,  that  the  giving  of  notice  to  the  insurance  office,  of  the  deposit 
of  the  policy,  was  a  *^  transaction  "  within  the  protection  of  the 
2  &  3  Vict.  c.  29,  a  provision  corresponding  with  the  133rd  section 
of  the  12  &  13  Vict.  c.  106.  That  case  was  followed  by  Pariente  v. 
Pennell  (2)  and  by  Young  v.  Hope  (3)  ;  and  also  by  a  case  of 
Lackington  v.  Elliott  {4), 

(Maulb,  J. :  It  seems  to  me  that  the  matter  is  very  soundly 
reasoned  by  Lord  Lyndhurst  in  the  case  of  In  re  Styan.) 

2.  Then,  it  is  said  that  the  order  of  the  court  of  bankruptcy  is 
final  and  conclusive,  unless  appealed  from,  under  the  12  &  13 
Vict.  c.  106,  s.  12.     ♦     *     * 

Bovilly  in  reply : 

Tracing  the  history  of  the  protection  clauses  in   the  several 

Bankrupt  Acts,  it  is  obvious  that  the  133rd  section  of  the  12  &  13 

Vict.  c.  106,  has  no  application   whatever  to  reputed  ownership; 

they  were  always  aimed  at  protecting  dealings  between  trader  and 

[  ♦152  ]       *trader  after  the  commission  of  a  secret  act  of  bankruptcy. 

(1)  2  M.  D.  &  D.  219.  (4)  66  R,  R.  749  (8  Scott,  N.  B.  27o  ; 

(2)  2  Moo.  &  Bob.  517.  7  Man.  &  G.  538). 

(3)  76  B.  B.  511  (2  Ex.  105). 
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(Maulk,  J.:  Yoa  say  that  Lord  Lyndhurst'b  judgment  in  Re      Graham 
Styan  (1)  was  wrong  ?)  Fubbkb. 

The  decision  is  not  satisfactory. 

(Jbrvis,  Ch.  J. :  What  do  you  say  to  Younu  v.  Hoj^e  /  (2).) 

It  proceeded  mainly  upon  In  re  Styan.  If  the  true  owner  is  to  lose 
his  property  because  he  has  allowed  the  bankrupt  to  appear  before 
the  world  as  the  owner,  and  so  given  rise  to  a  fictitious  credit, 
what  can  notice  of  the  act  of  bankruptcy  have  to  do  with  it  ? 

(Maulb,  J. :  The  doctrine  of  relation  is  no  more  than  this, — the 
assignees  are  entitled  to  claim  all  goods  in  the  possession  of  the 
bankrupt  at  the  time  of  the  act  of  bankruptcy.  That  right  is 
extended  to  goods  of  third  persons  which  are  allowed  to  be  in  the 
l)0S8ession,  order,  or  disposition  of  the  trader  at  the  time  he 
becomes  bankrupt.  But  still  the  doctrine  of  relation  is  required 
to  bring  it  back  to  the  time  of  the  accruing  of  the  title  of  the 
assignees.) 

The  relation  is  inherent.  Here  is  a  ix)sitive  enactment,  that, 
under  certain  circumstances,  the  true  owner  shall  lose  his  goods. 

(Maule,  J. :  No.  The  statute  says  the  assignees  may  take  them 
if  they  are  in  the  possession,  order,  or  disposition  of  the  bankrupt 
as  owner,  at  the  time  of  the  bankruptcy,  with  the  consent  of  the 
true  owner.  Without  the  doctrine  of  relation,  you  cannot  help 
yourself.  Belation  means,  treating  a  thing  as  happening  at  some 
preceding  time.  The  assignees  are  empowered  to  deal  with  goods 
in  possession  of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy, 
as  his  goods.) 

The  doctrine  of  relation  only  applies  to  goods  in  the  possession  of 
the  bankrupt  at  the  time  of  the  act  of  bankruptcy.  The  bankrupt 
has  no  existence  for  the  purpose  of  disposing  of  his  property,  after 
he  has  committed  an  act  of  bankruptcy.  The  21  Jac.  I.  c.  19,  is 
the  first  Act  which  introduces  the  doctrine  of  reputed  ownership : 
and  in  that  same  statute  is  the  first  protection  clause.  The  next 
Act,  19  Geo.  II.  c.  82,  protects  payments  made  in  *the  ordinary  [  •153  ] 
course  of  business,  and  in  the  absence  of  notice  of  the  act  of  bank- 
ruptcy.   Then  comes  the  46  Geo.  III.  c.  135,  s.  1,  which  validates 

(1)  2  M.  D.  &  D.  219.  (2)  76  K.  R.  oil  (2  Ex.  lOo). 
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Gbaham  conveyance,  payments,  and  all  contracts  and  other  dealings  and 
FuBBKB.  transactions  by  and  with  the  bankrupt,  bond  fide  made  more  than 
two  calendar  months  before  the  date  of  the  commission,  without 
notice.  Here,  there  was  no  transaction  to  be  completed-  There 
was  nothing  to  be  done  by  the  bankrupt.  It  was  the  mere  act  of 
the  defendant  in  taking  away  the  goods. 

(Maule,  J. :  The  bankrupt  allowed  them  to  be  taken  away.  The 
true  owner  had  the  right  to  take  them  away.  It  was  clearly  a 
**  transaction "  with  the  bankrupt.  Supj^ose  the  bankrupt  bad 
sold  a  horse  after  a  secret  act  of  bankruptcy,  and  the  buyer  came 
and  took  it  away, — would  that  not  be  a  transaction  ?  This  is  just 
as  much  so.) 

The  effect  of  holding  this  to  be  a  protected  transaction  will  be,  to 
overrule  all  the  decisions  as  to  reputed  ownership.  2.  As  to  the 
conclusiveness  of  the  order.  It  is  an  order  of  a  court  having  as 
high  powers  as  any  court  in  Westminster  Hall.  There  is  nothing 
strange  or  unconstitutional  in  trusting  to  such  a  court  the  highest 
possible  jurisdiction,  or  in  making  its  decrees  final  unless  appealed 
against  within  a  given  time. 

(Maulb,  J. :  Are  they  to  make  an  order  clothing  the  assignees 
with  power  to  seize  the  property  of  third  persons,  without  those 
persons  having  an  opportunity  to  be  heard  ?) 

They  are  to  inquire  into  the  circumstances:  if  so,  they  have 
authority  to  determine ;  and  their  determination,  unappealed  from, 
must  necessarily  be  final.  That  clearly  was  the  opinion  of  Parks,  B., 
in  Young  v.  Hope. 

(Williams,  J. :  Suppose  the  party  summoned  before  the  Com- 
missioner does  not  appear,  or,  appearing,  says  nothing,  and  the 
order  is  made,  and  it  afterwards  turns  out  that  the  goods  are  the 
property  of  a  third  person, — would  the  order  in  that  case  be  con- 
clusive against  the  real  owner  ?) 

I  ♦isi  ]  It  is  conceived  the  order  would  be  *conclu8ive  only  against  the 
parties  to  the  proceeding :  see  Boiiaker  v.  Evans  (l).  The  126th 
section  was  aimed  at  fraudulent  settlements  made  in  favour  of  the 
bankrupt's  wife  and  children.      That  clause  was  copied  from  the 

(1)  83  K.  E  409  (16  Q.  B.  162). 
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provisions  of  former  Bankrupt  Acts,  and  certainly  was  not  meant  to      Graham 
have  the  eflfect  of  controlling  the  125th  section.  Fubbbb. 

Jervis,  Gh.  J. : 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment.  The 
ease  has  been  argued  by  Mt\  Bovill  with  considerable  ability: 
but,  if  the  object  was  to  review  the  decisions  which  have  taken 
place  upon  this  subject,  the  plaintiffs  have  adopted  an  unfortunate 
course ;  because,  although  it  does  not  seem  to  be  the  practice  of  the 
Commissioners  in  Bankruptcy  to  defer  to  the  decisions  of  the  Lords 
Justices,  it  is  the  habit  of  this  Court  to  defer  to  the  decisions  of 
courts  of  co-ordinate,  as  well  as  of  appellate  jurisdiction.  Upon 
both  the  points  which  have  been  presented  to  us,  we  are,  as  it  seems 
to  me,  precluded  by  authority  from  entering  into  a  discussion.  The 
first  question, — ^which  arises  upon  the  combined  construction  of  the 
125th  and  133rd  sections  of  the  12  &  13  Vict.  c.  106,  is,  whether 
the  assignees  are  entitled,  as  against  the  true  Owner,  to  seize  under 
the  order  of  a  Commissioner  goods  which  were  in  the  possession, 
order,  and  disposition  of  the  bankrupt,  after  a  secret  act  of  bank- 
ruptcy, but  which  had  been  taken  out  of  his  possession  by  the 
owner  before  the  date  of  the  Jiat,  or  the  filing  of  the  petition,  and 
without  notice  of  the  act  of  bankruptcy.  That  point  has  been 
clearly  determined  by  three  express  decisions, — by  the  case  of  Ex 
parte  Smith,  In  re  Styan  (1),  followed  by  the  ruling  of  the  Lord  Chief 
Justice  of  this  Court  in  Panente  v.  Pennell  (2) ;  and,  if  it  be  said 
(though  I  by  no  means  agree)  that  the  decision  of  Lord  Lyndhubst 
in  the  former  case  proceeded  upon  a  misapprehension,  *there  is  the  [  *155  ] 
case  of  Young  v.  Hope  (s),  a  decision  of  the  Court  of  Exchequer 
which  professed  to  be  wholly  unfettered  by  the  authority  of  In  re 
Styan.  These  cases  show  that  what  took-  place  with  respect  to  the 
goods  in  question  was  a  "  dealing  or  transaction  '*  with  the  bank- 
rupt within  the  meaning  of  the  183rd  section.  And  it  is  fair  and 
just  that  it  should  be  so.  I  think  it  is  a  mistake  to  suppose  that 
the  doctrine  of  relation  is  not  applicable  to  the  subject.  It  is 
enough,  however,  to  say  that  the  matter  is  decided  by  the  cases  to 
which  I  have  referred.  The  second  question,  whether  the  order  of 
the  Commissioner  is  final  and  conclusive,  is  virtually  decided  by  the 
case  of  Ex  parte  Barlow  (4),  where  the  Lords  Justices  held,  that 
the  application  for  an  order  under  s.  125,  may  be  made  ex  parte,- 

(1)  2  M.  D.  &  D.  213,  219.  (3)  76  R.  R,  511  (2  Ex.  105). 

(2)  2  Moo.  &  Rob.  517.  (4)  95  R.  R.  371  (2  D.  M.  &  G.  921). 
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Graham  for,  if  it  may  be  obtained  upon  an  expaHe  application,  it  cannot  be 
FuBBER.  fin^I  and  binding  upon  those  who  could  have  no  opportunity  of 
being  heard  against  it.  The  decision  in  Ex  parte  Barlow  was 
adopted  by  this  Court  in  Qiiariermaine  v.  Bittleston  (1).  And, 
although  a  learned  Commissioner  has  thought  fit  to  quarrel  with 
the  decision  in  Ex  parte  Barlow,  I  do  not  think  his  objections 
ought  to  prevail.  I  think  this  point  also  is  concluded  by  authority : 
and  I  have  no  hesitation  in  saying  that  I  am  quite  satisfied  with  the 
decisions. 

Maule,  J.: 

I  am  of  the  same  opinion.  It  seems  to  me  that  these  goods,  not 
being  in  the  possession,  order,  or  disposition  of  the  bankrupt  at 
the  time  of  the  filing  of  the  petition,  and  the  true  owner  not  having 
notice  of  any  act  of  bankruptcy,  they  are  remitted  to  the  situation 
they  would  have  been  in  before  the  act,  if  they  had  ceased  to  be  in 
the  possession  of  the  bankrupt  before  an  act  of  bankruptcy.  It 
was  thought,  and  justly  thought,  to  be  hard  against  the  true  owner 
of  goods,  where  he  had  bond  fide  allowed  the  trader  to  have  the 
[  M56  ]  possession,  border,  or  disposition  of  them,  that  they  should  be  taken 
away  from  him,  and  disposed  of  for  the  benefit  of  the  creditors, 
merely  because  he  had  not  been  churlishly  strict  in  not  allowing 
anybody  to  use  the  goods  but  himself.  It  was  the  intention  of  the 
Legislature  by  this  statute  to  relieve  such  a  person,  and  to  place 
him  in  as  good  a  position  where  he  got  back  his  goods  before  notice 
of  an  act  of  bankruptcy,  as  if  he  got  them  back  before  the 
commission  of  an  act  of  bankruptcy.  When  he  got  his  goods 
back,  they  were  taken  to  have  been  got  back  before  an  act 
of  bankruptcy,  if  got  back  without  notice  of  an  act  of  bankruptcy. 
The  words  of  the  183rd  section, — "all  contracts,  dealings,  and 
transactions  by  and  with  any  bankrupt  really  and  bond  fide  made 
and  entered  into  before  the  dale  of  the  fiat  or  the  filing  of  such 
petition,**— are  sufficient  for  this  purpose.  It  is  a  "  ti-ansaction  " 
between  the  bankrupt  and  the  trjue  owner  of  the  goods,  when 
the  latter  resumes  the  possession  of  them.  This  construction 
of  the  Act  makes  the  law  simple  and  clear,  and  in  conformity 
with  the  rule  as  to  all  other  transactions.  I  therefore  think  that 
the  goods  in  question  were  goods  which  the  true  owner  might 
with  propriety  take  away.  As  to  the  other  point, — I  have  listened 
attentively  to  the  judgment  or  opinion. of  Mr.  Commissioner 
(3)  93B.  R.  473(13  0.  B.  133). 
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HoLBOTD  (0 ;  and  I  mast  confess  that  I  cannot  assent  to  it.     If  I      Graham 

had  so  decided,  I  should  have  thought  it  necessary  to  go  on  and      fubbbb. 

show  how  the  assignees  were  to  proceed  before  the  Commissioner, 

so  as  to  make  the  order  for  sale  final  and  binding  upon  all  parties. 

The  learned  Commissioner  says  that  the  application  cannot  be 

ex  pai-te,  without  giving  some  one   an  opportunity  of  appearing. 

Does  that  mean  all  persons  ?    One  would  think  there  must  have 

been  some  provision  in  the  Act  for  notice,  if  the  order  was  intended 

to  be  final.    Formerly,  if  goods  were  in  the  order  and  disposition 

of  the  bankrupt  at  the  time  of  the  bankruptcy,  they  might  be 

*deaU  with  as  any  other  goods  of  the  bankrupt.     Now,  if  the       [  •is?  ] 

assignees  wish  to  sell  goods  so  circumstanced,  they  have  the  same 

power  as  they  had  before,  only  their  discretion  is  to  be  guided  by 

the  Court  or  the  Commissioner.     It  may  be,  that,  if  the  assignees 

cannot  find  out  what  or  where  the  goods  are,  the  Commissioner 

might  be  authorised  to  make  a  general  order  to  sell  all  the  goods 

in  such  a  place,  or  all  the  goods  in  the  hands  of  the  bankrupt :  but, 

where  it  is  known  whose  and  what  the  goods  are,  the  order  ought 

to  specify  them.    I  think  that  is  the  sort  of  thing  that  was  intended. 

I  think  it  would  be  a  strange  thing,  and  a  monstrous  hardship,  if, 

when  from  the  time  of  the  statute  of  James  downwards  there  had 

existed  no  such  right  of  depriving  a  man  of  his  goods,  without 

giving  him  an  opportunity  of  being  heard,  they  should  be  finally  lost 

to  him,  by  means  of  an  affidavit  made  behind  his  back,  alleging 

the  goods  to  have  been  with  his  consent  and  permission  in  the 

possession,  order,  or  disposition  of  the  bankrupt  at  the  time  of  the 

fiat  or  petition.    That  would  be  depriving  him  of  his  trial  by  jury, 

without  giving  him  an  equivalent  for  it.    The  Legislature  does  not 

divest  persons  of  their  rights  without  express  words.    The  object 

of  the  statute,  was,  not  to  deprive  the  true  owner  of  anything  he 

had  before,  but  to  extend  his  protection.     Formerly,  the  assignees 

might  take  and  dispose  at  their  discretion  of  all  goods  found  in  the 

possession  and  apparent  ownership  of  the  bankrupt.     Now,  their 

discretion  is  controlled  by  the  court  of  bankruptcy.     That  Court 

has  power  to  inquire  whether  or  not  it  is  fit  and  proper  that  the 

assignees  should  be  ordered  to  sell.     That  question  they  inquire 

into,  and  that   question    they  decide  finally,  subject  to  appeal: 

but  the  statute  does  not  mean  that  the  judgment  of  the  court  of 

{\)  In  re  PlimTneTy  Ex  parte  Speller,      181.    Not    reprinted    as    being   now 
July  27th,   1853,  referred  to  in   the      obsolete. — J.  G.  P, 
»Tg:ament8  and  set  out  14  C.  B.  159 — 
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Graham  bankruptcy,  or  the  Commissioner,  shall  be  final  and  conclusive 
FusBKB.  against  all  persons,  whether  they  have  had  an  opportunity  to  be 
[  *158  ]  heard  or  not.  This,  I  think,  completely  ^effectuates  the  intention  of 
the  statute.  It  would  be  a  grave,  and  not  very  satisfactory  evasion  of 
the  right  of  persons, — and  of  persons  who  may  not  even  have  known 
that  the  individual  they  have  been  dealing  with  was  a  trader, — to 
hold  that  the  Commissioner  can  authorise  the  assignees  to  deprive 
a  man  of  his  goods  by  a  procedure  not  pointed  out  by  the  Act  of 
Parliament,  but  to  be  devised  by  the  Commissioners  according  to 
their  own  discretion.  It  is  not  at  all  likely  that  the  Legislature 
could  have  intended  anything  of  the  sort. 

It  seems  to  me,  therefore,  as  well  upon  the  language  of  the 
statute,  as  upon  the  authority  of  Ex  parte  Smith,  In  re  Styan  0), 
Pariente  v.  Pennell  (2),  and  Young  v.  Hope  (3),  that  the  defendant  is 
entitled  to  judgment. 

Williams,  J. : 

I  am  of  the  same  opinion.  Upon  the  first  question,  the  case  of 
Young  v.  Hope  is  exactly  in  point.  By  that  decision  I  think  we 
ought  to  hold  ourselves  bound,  even  if  we  were  dissatisfied  with  it 
But  I  must  confess  that  I  for  one  see  no  reason  whatever  for  dis- 
senting from  the  doctrine  there  laid  down.  As  to  the  second  point, 
I  think  we  are  bound  to  defer  to  the  opinion  expressed  by  the  Lords 
Justices  in  Ex  parte  Barlow,  unless  we  see  some  very  clear  reason 
to  the  contrary.  But,  notwithstanding  the  opinion  of  Mr.  Com- 
missioner HoLROYD,  I  think  that  case  was  well  decided.  Consider- 
ing the  inconvenience  that  would  result  from  the  rule  propounded 
in  that  opinion, — making  the  order  conclusive  as  against  the  parties 
summoned,  inconclusive  as  to  others,  without  at  all  defining 
the  persons  who  are  to  be  summoned, — I  cannot  at  all  assent 
to  it. 

Talfourd,  J. : 

I  also  think  that  both  these  questions  are  concluded  by  authority. 
[  ♦isg  ]      Not  only  do  I  defer  to  the  *authority  of  the  cases  referred  to,  but  I 
follow  them  most  cheerfully  because  I  believe  them  to  be   well 
founded. 

Judgment  for  the  defendant. 

(1)  2  M.  D.  &  D.  213,  219.    [It  is  See  note  (1)  last  page.] 

not  thought  necessary  to  reprint  the  (2)  2  Moo.  &  Bob.  517. 

opinion  of  the  Commissioner,   given  (3)  76  R.  E.  611  (2  Ex.  106). 
pp.    159 — 181   of  the  original  report. 
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CANNAN  V.  FOWLEK.  isss. 

(14  0.  B.  181-191 ;  S.  C.  2  C.  L.  R.  43;  23  L.  J.  C.  P.  48.)  Nov^. 

A.,  being  possessed  of  certain  plant  and  materials  for  the  construction  of 
a  canal  and  other  engineering  works  in  HollaDd,  in  March,  1853,  agreed  by 
parol  to  sell  the  same  to  B.,  and  two  persons  were  sent  to  the  spot  to  value 
them.  An  inventory  was  accordingly  made,  and,  on  the  31st  of  March,  A. 
and  B.  signed  the  following  memorandum  at  the  foot  thereof,  **  Agreed 
between  B.  and  myself,  4,509/.  12«.'' 

On  the  8th  of  May,  a  written  contract  for  the  sale  of  the  plant  and 
materials  was  executed  by  A.  and  B.,  by  which  it  was  agreed  **  that  A. 
should  sell,  and  B.  should  purchase,  all  such  parts  of  the  plant,  materials, 
and  things  then  on  or  about  the  works  of  the  oanal,  which  belonged  to  A., 
and  that  the  price  to  be  paid  for  the  same  should  be  the  fair  amount  of  the 
value  thereof, — ^such  amount  to  be  settled,  in  case  the  parties  should  differ 
as  to  the  same,  by  arbitration,"  in  manner  therein  provided ;  *'  and  that  B. 
should  pay  to  A.  the  amount  of  such  price  or  value  within  two  calendar 
months  after  such  price  or  value  should  have  been  fixed  and  determined  as 
afoi-esaid." 

B.  was  let  into  possession  of  the  plant  immediately  after  the  Slst  of  March, 
and  remained  in  possession.  No  arbitration  was  ever  demanded,  or  any 
dissatisfaction  expressed  by  B.  at  the  price  fixed  by  the  valuers : 

Held,  that  the  event  upon  which  the  arbitration  clause  of  the  contract  of 
the  8th  of  May  was  to  take  effect, — viz.  the  pai-ties  differing  as  to  the 
value, — ^never  having  arisen,  A.  was  entitled,  at  the  expiration  of  two 
months  from  that  date,  to  recover  the  value  agreed  on  by  the  memorandum 
of  the  3 1st  of  March,  on  a  count  for  goods  sold  and  delivered. 

[The  case  turned  entirely  upon  the  construction  of  an  agreement,  and  lays 
down  no  general  rule  of  construction.] 


BIGG  V.  WHISKING.  issa. 

(14  C.  B.  195—199  ;  8.  C.  2  C.  L.  R  617 )  ^'of^25. 

A.  and  B.  went  (in  one  day)  to  several  places,  distant  a  few  miles  from         [  ^^^  1 
each  other,  where  they  agreed  for  the  purchase  and  sale  of  several  lots  of 
timber ;  and,  at  the  last  place,  a  memorandum  of  the  whole  transaction  was 
made  and  signed  by  A.    Part  of  the  timber  was  accepted  by  B.,  but  he 
refused  to  take  the  rest :  Held,  that  the  whole  formed  one  joint  contract. 

This  was  an  action  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  &c.  The  defendant  paid  into  Court  S8L  ;  and  the  plaintiff 
replied  in  damages  ultra. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  second  sitting 
in  London  in  this  Term,  when  a  verdict  was  found  for  the  plaintiff, 
damages  260Z.  The  facts  were  as  follows:  The  plaintiff  was  a 
timber-dealer  residing  at  Diss,  in  Norfolk:  the  defendant  was  a 
chair-maker  in  London.  In  October,  1862,  the  defendant  went  to 
Diss,  where  he  entered  into  a  verbal  contract  with  the  plaintiff  for 
the  purchase  of  some  timber.    The  plaintiff  and  defendant  then 
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BiGo  went  to  Mellis,  a  few  miles  oflF,  and  to  five  other  places  in  the 
Whisking.  neighl)Ourhood,  at  each  of  which  similar  contracts  were  made  for 
the  purchase  of  other  lots  of  timber.  When  they  arrived  at  the 
last  place,  viz.  Stowmarket,  the  parties  proceeded  to  an  inn,  and 
dined  ;  and  the  defendant,  who  was  an  extremely  illiterate  person, 
asked  the  plaintiff  to  make  him  a  memorandum  of  the  timber 
agreed  to  be  bought,  and  the  terms.  This  was  accordingly  done. 
A  portion  of  the  timber  was  sent  by  railway  to  London,  the  defen- 
dant advancing  the  money  for  payment  of  the  carriage,  which  was 
to  be  allowed  him  by  the  plaintiff.  Several  consignments  of  timber 
were  made  to  the  defendant,  and  accepted  by  him.  On  the  arrival 
of  the  residue  at  the  terminus  in  London,  the  defendant  objected 
that  some  portion  of  it  was  unsound,  and  other  portion  not  the 
timber  contracted  for  ;  and  ultimately  he  refused  to  receive  it. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  action 
[  •ise  ]       would  not  lie,  inasmuch  as  there  was  no  *written  contract  appli- 
cable to  each  purchase,  no  part-payment,  no  part-delivery,  and  no 
acceptance. 

For  the  plaintiff,  the  memorandum  made  at  Stowmarket  was 
relied  on  as  binding  upon  the  plaintiff  by  reason  of  his  signature, 
and  upon  the  defendant  by  reason  of  his  acceptance  of  part  of  the 
timber  under  it. 

The  learned  Judge,  upon  the  authority  of  Elliott  v.  Thomas  (l), 
ruled  that  the  whole  transaction  amounted  to  one  entire  contract, 
and  that,  as  part  of  the  timber  had  been  received  by  the  defendant, 
and  money  paid  on  account,  the  provisions  of  the  statute  29  Car.  II. 
c.  8,  s.  17  C-^),  were  satisfied. 

ByUs,  Serjt.,  on  a  former  day  in  this  Term,  moved  for  a  new 
trial,  on  the  ground  of  misdirection  : 
This  was  not  like  the  case  of  Elliott  v.  Thomas.  There  a  joint 
order  was  given  for  several  classes  of  goods,  and  the  acceptance  of 
one  class  was  properly  held  to  be  a  part  acceptance  of  the  whole, 
within  the  statute.  Here,  however,  the  contracts  were  clearly  and 
unmistakeably  several ;  and  there  was  nothing  to  tie  them  into  one 
contract,  except  the  memorandum,  which  was  not  binding  upon  the 
defendant. 

(Talfourd,  J. :  Surely  the  memorandum,  which  was  made  at 
the  defendant's  request,  was  some  evidence  that  the  parties  had 
agreed  that  the  whole  should  be  considered  as  one  contract. 

(1)  49  B.  B.  558  (3  M.  &  W.  170).  (2)  Now  Sale  of  Gooda  Act,  1893,  Sk  4. 
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Maule,  J. :  Could  the  defendant  have  sned  the  plaintiff,  treating        Bigg 
the  contracts  as  several  ?)  Whisking. 

The  memorandum  possibly  might  make  it  a  joint  contract  as  to  the 
plaintiff. 

(Maule,  J. :  Did  not  the  acceptance  of  part  have  the  like  effect 
as  to  the  defendant  ?) 

It  might  be  evidence  against  him  ;  but  it  did  not  make  the  contract 
joint  in  point  of  law.  The  question  should  have  been  submitted  to 
the  jury. 

(Maule,  J. :  There  was  uncontradicted  evidence  of  this, — after 
having  agreed  upon  the  purchase  of  various  lots  of  timber,  at 
varioas  places,  the  defendant  said  to  the  ^plaintiff,  ''  Make  out  a  [  *197  ] 
memorandum  of  the  contract  for  all  the  timber."  The  plaintiff 
does  so,  and  signs  the  memorandum.  That,  if  the  statement  is 
believed, — and  the  defendant  does  not  dispute  it, — clearly  con- 
stitutes a  joint  contract.) 

The  defendant  does  dispute  it. 

(Maulb,  J. :  He  does  not  deny  that  the  circumstances  took  place 
as  represented  by  the  plaintiff.  My  brother  Crbsswbll  seems  to 
have  considered  the  actual  purchase,  before  the  making  of  the 
memorandum,  was  one  transaction.) 

There  was  no  pretence  for  calling  these  several  purchases  one 
transaction.  If  I  purchase  goods  at  a  shop,  and  then  go  to  another 
shop  belonging  to  the  same  tradesman,  or  even  to  another  depart- 
ment or  floor  of  the  same  premises,  and  there  make  another 
bargain,  however  short  the  interval  of  time,  the  transactions  are 
separate. 

(Maule,  J.:  No  doubt,  it  is  perfectly  competent  to  parties  to 
make  separate  contracts,  even  upon  the  same  spot. 

WiUiiAMSy  J.,  referred  to  Baldey  v.  Parker  (l).  There,  A.  went 
to  the  shop  of  B.  &  Co.,  linen-drapers,  and  contracted  for  the 
purchase  of  various  articles,  each  of  which  was  under  the  value  of 
10/.,  but  the  whole  amounted  to  702.    A  separate  price  for  each 

(1)  26  B.  B.  260  (2  B.  &  C.  37 ;  3  Dowl.  &  By.  220). 
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Bioo  article  was  agreed  upon  :  some  A.  marked  wUh  a  pencil ;  others 
Whisking,  were  measured  in  his  presence :  and  others  he  assisted  to  cut  from 
larger  bulks.  He  then  desired  that  the  account  of  the  whole  might 
be  sent  to  his  house,  and  went  away.  A  bill  of  parcels  was  accord- 
ingly sent,  together  with  the  goods,  when  A.  refused  to  accept 
them.    It  was  held,  that  the  whole  was  one  contract.) 

No  doubt,  where  there  is  one  entire  order  for  goods, — even  though 
part  are  to  be  manufactured  {Scott  v.  The  Eastern  Counties  Railway 
Company  (1)), — the  whole  may  be  treated  as  one  transaction.  But, 
here,  the  purchases  of  the  several  lots  took  place  at  intervals  of 
several  miles ;  and  there  was  no  evidence  of  any  agreement  between 
[  *198  ]  the  plaintiff  and  defendant  at  starting,  that  they  should  *go  to  the 
several  places  named. 

(Maule,  J. :  It  seems  they  went  about  timber-buying.  The  case 
is  left  in  some  obscurity.  I  doubt  whether  it  would  be  right  to 
grant  a  rule  without  first  speaking  to  my  brother  Gresswell.) 

Cur.  adv.  vidt. 
Gkbsswbll,  J. : 

The  facts  of  the  case  were  shortly  these:  The  plaintiff  and 
defendant  first  bargained  together  for  some  timber  which  was 
lying  at  Diss.  They  then  went  to  MelHs,  and  bargained  for  more 
timber  there ;  and  so  on,  at  four  or  five  other  places  :  and,  at  the 
last  place,  Stowmarket,  they  dined  together,  as  might  have  been 
expected.  Whilst  there,  the  defendant,  who  it  appeared  could  not 
write,  said  to  the  plaintiff, — *'  I  should  like  you  to  put  down  what 
we  have  been  doing;"  and,  accordingly,  the  plaintiff  made  a 
memorandum  embodying  the  whole  transaction,  and  signed  it,  and 
gave  it  to  the  plaintiff.  Part  of  the  timber  was  sent,  and  received 
by  the  defendant  in  London,  and  used  in  his  business.  A  con- 
siderable quantity  remained  at  the  railway  station :  but  the  defen- 
dant, upon  some  pretence,  refused  to  accept  that.  I  thought  the 
case  fell  clearly  within  that  of  Elliott  v.  Thomas  (2) ;  and  that  the 
whole  was  one  transaction :  and,  part  of  the  timber  having  been 
accepted  and  paid  for,  the  statute  was  satisfied. 

Maulb,  J. : 

This  is  certainly  a  very  confused  case  :  but  I  think  it  would  only 
be  making  confusion  worse  confounded  to  send  it  down  to  a  new 

(1)  67  R.  R.  244  (12  M.  &  W.  33).  (2)  49  R.  R.  558  (3  M.  &  W.  170). 
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trial.      Elliott  v.   'Thomas  is  quite  in  point.     It   clearly  was  one         Biao 

transaction,  regard  being  had  to  the  peculiar  nature  and  situation     whiskino. 

of  the  bulky  articles  which  formed  the  subject  of  the  contract.    The 

whole  thing  was  in  fieri  until  the  dinner  had  taken  place.     That 

being  over,  a  memorandum  was  made  *which  was  binding  upon       [  •J99  ] 

the  plaintiff,  and  also  to  a  certain  extent  (part  of  the  timber  having 

been  accepted)  upon  the  defendant.     I  think  there  has  been  no 

failure  of  justice,  and  no  misdirection.     On  the  contrary,  I  think 

my  brother  Cresswell  has  rightly,  and  even  dexterously,  applied 

the  law  to  the  very  confused  state  of  facts  which  he  had  to  deal 

vfith. 

"WmjAMS,  J. : 

I  am  of  the  same  opinion.  Baldey  v.  Parker  and  Elliott  v. 
Thovias  clearly  govern  this  case.  The  transaction  amounted  to  a 
joint  contract  for  all  the  timber. 

Talfourd,  J.,  concurred. 

Rule  refused. 


TAEEANT  v.  BAKEE.  ,^^3- 

iVVr.  18. 
(14  C.  B.  199— 2(»8 ;  S.  C.  2  C.  L.  K.  78;  23  L.  J.  C.  P.  21 ;  18  Jur.  15.)  

[Application  of  7  &  8  Vict.  c.  19,  s.  8,  repealed  by  56  &  57  Vict.  c.  61.] 


LEWIS  V.  COLLARD.  J8^» 

Nor.  2o. 
(14  C.  B.  208—212 ;  S.  C.  2  C.  L.  R.  1345 ;  23  L.  J.  C.  P.  32.)  

A  trader  haviBg  petitioned  the  court  of  bankruptcy  under  the  211th 
section  of  the  12  &  13  Vict.  c.  106,  an  oitler  was  made  under  s.  213,  that  his 
etitate  and  effects  should  be  possessed  and  received  by  the  official  assignee, 
and  be  taken  possession  of  by  the  messenger.  One  of  the  creditor 
employed  the  plaintiff  (an  attorney)  to  prepare  an  assignment  of  his  effects 
for  the  benefit  of  the  general  body,  informing  him  that  all  would  concur 
IhereiTi.  The  assent  of  all  the  creditors  not  haying  been  obtained,  the 
assignment  became  unavailing :  Held,  that  the  plaintiff  was  not  guilty  of 
gross  ignorance  or  gi'oss  negligence  in  preparing  the  assignment  under  such 
circimistances. 

SemUe,  that  the  order  under  s.  213  has  not  the  effect  of  absolutely  vesting 
the  estate  of  the  petitioner  in  the  official  assignee. 

[The  plaintiff,  having  rightly  construed  the  Act,  was  not  guilty  of  gross 
jg;iiorance,  and  there  was  no  negligence  in  acting  on  the  instructions  given  him 
by'  the  defendant] 
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j^^        The    MANCHESTER,    SHEFFIELD,     and     LINCOLN- 
Jan^.  SHIRE  RAILWAY  COMPANY  v.  WALLIS  (1). 

[213]         (U  C.  B.  213—220 ;  S.  C.  2  C.  L.  R  573  ;  7  Bail.  Caa.  709 ;  23  L.  J.  C.  P.  8o ; 
18  Jur.  268  ;  2  W.  R.  194;  22  L.  T.  O.  S.  286.) 

The  obligation  of  a  Railway  Company,  under  the  Railways  Clauses 
Coueolidation  Act,  1845  (8  &  9  Vict.  c.  20,  s.  68),  to  fence  against  the 
owners  and  occupiers  of  lands  adjoining  the  railway,  is  co-extensive  only 
with  the  common  law  prescriptive  obligation  to  repair  fences ;  and  there- 
fore, assuming  a  highway  running  parallel  with  the  railway,  to  be 
'*  adjoining  land  "  within  the  meaning  of  the  statute,  the  Company  are  not 
responsible  for  injury  done  to  cattle  straying  thereon,  in  consequence  of 
their  getting  thi-ough  an  open  gate  into  the  station-yard,  and  thence  on 
to  the  railway :  though  it  would  bo  otherwise,  if  the  cattle  were  using  the 
highway  according  to  the  dedication  of  the  owner  of  the  soiL 

The  68th  section  of  the  Railway  Clauses  Consolidation  Act,  1845,  which 
provides  for  the  fencing  of  railways  from  the  adjoining  lands,  is  a  substitu- 
tion for  the  10th  section  of  the  5  &  6  Vict.  c.  55. 

This  was  an  appeal  by  the  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company,  the  defendants  below,  against  the  ruling 
of  the  Judge  of  the  County  Court  of  Leicester,  in  an  action  brought 
by  Wallis  and  another,  the  plaintiffs  below,  against  the  Company  to 
recover  damages  for  the  destruction  of  two  horses  belonging  to  the 
plaintiffs  below,  which,  owing  to  the  alleged  negligence  of  the 
Company's  servants  in  leaving  open  a  gate  and  other  openings 
leading  on  to  their  railway,  had  got  upon  the  line,  and  had  been 
killed  by  a  train  of  the  defendants  running  against  them. 
[  214  ]  The  plaintiffs  claimed  85Z.,  the  value  of  the  horses,  and  5i.  for 

expenses  incurred  by  them  in  attending  to  them  after  the  accident. 
The  following  facts  were  proved  at  the  trial : 

On  the  13th  of  January,  1853,  the  plaintiffs,  who  were  farmers 
residing  in  the  parish  of  Torksey,  in  the  county  of  Lincoln,  had 
two  horses  grazing  in  a  close  in  that  parish,  in  the  plaintififs' 
occupation,  through  which  two  public  highways  pass.  At  each  end 
of  the  close  there  is  a  gate,  to  prevent  the  cattle  grazing  in  the 
close  from  straying  out  of  the  close,  and  these  gates  are  continuoas 
with,  and  form  parts  of,  the  plaintiffs*  fence. 

On  the  day  in  question,  it  is  supposed  that  the  east  gate,  leading 
to  the  village  of  Torksey,  must  have  been  left  open  by  some  person 
or  persons  using  the  highway,  and  that  the  plaintiffs'  horses  in 
consequence  went  through  the  said  east  gate  upon  the  highway 
leading  to  the  village  of  Torksey.    About  one  hundred  yards  from 

(1)  Approved,  CViarma/i  V.  .S. /i\  %.       0,    \\\   Jit/.   [1899]   2  Q.   B.    313,    G8 
(1888)  21   Q.  B.  Div.   524,  57   L.  J.      L.  J.  a  B.  711.-^.  G.  P. 
Q.    B.    597;    followed,    Luscombe    v. 
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the   said  east  gate  of  the  said  close,  is  a  gate  leading  into  the     TheMak- 
siAtion-yard  of  the  defendants  at  Torksey.     This  gate  is  so  con-    shkpfibld, 
stmcted  as  to  swing  backward  and  forward,  and  close  of  itself,  and     jiiNooLK- 
will  not  remain  open  unless  propped  so  as  to  keep  it  open.    It  is,        shibb 
however,  frequently  propped  open  during  the  day ;  but  it  is  closed  v. 

and  locked  by  night.  The  horses  strayed  through  the  gate  from  ^^^^^^ 
the  highway,  on  the  day  in  question,  into  the  station-yard,  from 
which  yard  they  were  turned  out  into  the  highway  again  by  one  of 
the  defendants'  servants,  about  six  o'clock  in  the  afternoon.  At  some 
time  before  the  gate  was  closed  for  the  night,  but  at  what  precise 
time  was  not  shown,  they  again  entered  the  station-yard,  where 
they  were  accidentally  locked  in  by  one  of  the  defendants'  servants ; 
and  their  foot-marks  were  traced  through  the  gate  to  the  station- 
yard,  and  thence  through  an  opening  in  the  fence  which  had  been 
made  by  the  defendants'  servants,  by  taking  down  the  rails  for  the 
•purpose  of  carrying  or  carting  something  from  or  to  the  railway,  f  •215  ] 
and  which  separates  the  station-yard  from  the  line  of  railway,  to 
and  upon  the  railway,  where  they  were  killed  by  the  passing  of  a 
goods  train. 

One  of  the  plaintiffs,  upon  cross-examination,  admitted  that  he 
believed,  that,  if  the  gate  of  the  plaintiffs'  close  (which  he  had  no 
doubt  had  been  left  open  by  travellers  using  the  highroad  through 
the  said  close)  had  been  shut,  the  accident  would  not  have  happened. 

No  evidence  was  given  as  to  how  or  by  whose  act  the  gate  of  the 
station-yard  was  opened  and  left  open  :  but  evidence  was  given  that 
the  said  gate  leading  into  the  station-yard  was  frequently  left  open, 
and  cattle  had  been  seen  to  stray  through,  and  that  the  defendants 
had  been  warned  about  leaving  it  open,  and  that  the  gate  had  been 
kept  shut  since  the  two  horses  had  been  killed. 

Upon  the  above  state  of  facts,  it  was  contended,  on  the  part  of  the 
plaintiffs,  that  the  defendants  were  liable  to  make  good  the  loss  of 
the  horses,  by  reason  of  the  alleged  negligence  in  permitting  the 
gate  of  the  station  to  remain  open,  and  the  defect  in  the  fence 
dividing  the  station-yard  from  the  line. 

On  the  part  of  the  defendants,  it  was  contended  that  there  was 
no  case  to  go  to  the  jury,  inasmuch  as,  admitting  the  facts  proved 
by  the  plaintiffs,  the  defendants  were  not  liable. 

The  learned  Judge,  however,  having  refused  to  nonsuit,  the 
advocate  for  the  defendants  addressed  the  jury,  and  contended  that 
there  had  been  no  negligence,  nor  any  breach  of  duty  on  the  part 
of  the  defendants ;  that  the  accident  was  occasioned  by,  and  was 


[  -216  ] 
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TukMak-     directly  attributable  to,  the  negligence  of  the  plaintiffs,  in    not 

SHsrFiBLD,    keeping  the  gate  of  their  field  closed  ;  and  that  they  were  not 

LiKWLK.     entitled  to  recover. 

BHiiftK  The  learned  Judge  put  two  questions  to  the  jury, — *first,  whether 

r.  they  were  of  opinion  that  there  had  been  negligence  on  the  part  of 

the  defendants,  and  that  the  injury  of  which  the  plaintiffs  complained 

was  to  be  attributed  to  their  negligence, — secondly,  whether  the 

plaintiffs  had  been  guilty  of  any  negligence  which  contributed  in 

any  way  to  the  accident. 

The  jury  found  that  the  defendants  had  been  guilty  of  negligence, 
but  that  the  plaintiffs  had  not  been  guilty  of  any  negligence  which 
contributed  to  the  accident;  and  they  found  a  verdict  for  the 
plaintiffs,  with  852.  damages. 

The  defendants  appealed  against  this  decision,  contending  that 
there  was  no  case  which  ought  to  have  been  submitted  to  the  jury, 
and  that  the  ruling  and  decision  of  the  Judge  was  erroneous. 

J.  Addison,  for  the  appellants  : 

The  defendants  were  under  no  obligation  to  fence  against  the 
plaintiffs'  cattle  straying  upon  the  highway.    The  facts  are  shortly 
these, — In  consequence  of  the  gate  of  the  plaintiffs'  close  being  left 
open  by  some  one,  the  plaintiffs'  horses  got  on  the  highway,  where 
they  were  trespassing,  and  thence  into  the  station-yard,  from  which 
they  found  their  way  on  to  the  railway.    The  only  liability  imposed 
upon  the  Company,  is  that  imposed  by  the  68th  section  of  the 
Railway  Clauses  Consolidation  Act,  8  &  9  Yict.  c.  20.    [He  read  it.] 
[  217  ]       It  may  be,  that,  if  the  plaintiffs'  horses  had  been  rightfully  upon 
the  highway,  the  obligation  of  the  Company  to  fence  would  have 
attached.     But,  the  horses  being  in  the  act  of  trespassing,  the  case 
is  different.     The  case  of  Fawcett  v.  The  York  and  Not-th-Midland 
Railway  Company  (I),  wiH  be  relied  on  by  the  respondents.     But 
that  case,  it  is  submitted,  is  wholly  inapplicable :  it  was  the  case  of 
a  railway  crossing  a  highway  on  a  level,  in  which  case  there  was 
an  obligation  imposed  upon  the  Company,  by  the  5  &  6  Yict.  c  55, 
s.  9,  to  keep  the  gates  continually  closed. 

(Maulb,  J.,  referred  to  Bird  v.  HoWrook  (2).) 

Doraaton  v.  Payne  (3),  is  very  much  in  point :  there,  it  was  held  that 

(1)  83  B.  E.  409  (16  Q.  B.  610).  1  Moo.  &  P.  607). 

(2)  29   B.  E.  657   (4  33ing.  628;  (3)  3  E.  E.  497  (2  H.  Bl.  527), 
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a  plea  in  bar  of  an  avowry  for  taking  cattle  damage  feasant,  that  The  Man- 

the  cattle  escaped  from  a  public  highway  into  the  locus  in  quo,  Sheffield 

through  the  defect  of  fences,  must  show  that  they  were  passing  on  _  ^^^ 

the  highway  when  they  escaped ;  it  is  not  sufficient  to  state,  that  ^    bhibe 
being  in  the  highway,  they  escaped.     Ricketts  v.  The  East  and  West 

India  Docks  and  Birmingham  Junction  Railway  Company  (i),  is  also  Wallis. 
an  authority  to  show  that  the  appellants  are  not  liable  here.    *    *    * 

(Jbbtis,  Ch.  J. :  At  common  law,  the  Company  would  only  be       [  218  ] 
bound  to  fence  against  an  adjoining  owner  :  Pomfret  v.  Ricroft  (2). 
The  question  in  the  case  last  cited,  was,  whether  that  obligation 
was  extended  by  the  words  of  the  Act :  we  thought  it  was  not. 

Maule,  J. :  The  highway  is  land  not  taken  by  the  Company. 
And  the  Company  are  bound  by  s.  68  to  maintain  sufficient  fences 
for  separating  the  land  taken  for  the  use  of  the  railway,  from  the 
adjoining  land  not  taken ;  and  protecting  such  land  from  trespass, 
or  the  cattle  of  the  owners  or  occupiers  thereof  from  straying 
thereout.    The  gate  in  question  is  part  of  the  fence.) 

There  is  no  clause  in  the  Act  making  it  compulsory  on  the  Company 
to  watch  the  gate ;  and  there  is  no  allegation  in  the  case  that  the 
gate  in  question  was  an  insufficient  one. 

(Jebtis,  Ch.  J. :  If  the  highway  is  to  be  considered  as  ^^  adjoining 
land  not  taken,"  who  is  the  occupier?  Are  those  who  use  it, 
occupiers  for  this  purpose  ?) 

It  may  be  so :  but  these  horses  had  strayed  upon  the  highway : 
they  were  trespassing.  This  is  not  a  bridge  such  as  the  Company 
are  bound,  under  s.  47,  to  have  a  gate  to,  and  to  keep  it  *closed.  [  *2I9  ] 

(Maule,  J. :  No :  but  they  are  bound  to  have  a  fence ;  and  they 
choose  to  have  a  movable  fence. 

Jbbvis,  Ch.  J. :  The  real  question  is,  were  the  horses  in  question 
the  cattle  of  the  owners  or  occupiers  of  the  adjoining  land  ?) 

The  Company  might  be  liable  to  the  owners  or  occupiers  of  the 
adjoining  land,  if  they  have  been  guilty  of  negligence  in  leaving 
their  gate  open,  but  not  to  the  owners  of  cattle  escaping  by  their 
default  from  a  distant  close,  and  straying  upon  the  highway.    There 

(1)  92  B.  E.  663  (12  C.  B.  160).  (2)  1  Wms.  Saund.  321. 

&.R. — ^VOL.  XCVIII.  88 
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Thk  MiK'     is  no  special  provision  in  the  Act  for  fencing  against  highways.    It 
Bhkfpibu),    ^  impossible  to  distinguish  this  case  from  RickttU  v.  The  East  and 
LINCOLN"      West  India  Docks  and  Birmingham  Junction  Railway  Company. 

8HIBB 

RAILWAY  Co.  Q^^y^  contra  : 

Wallib.  The  10th  section  of  the  6  &  6  Vict.  c.  55,  reciting  that  "it  is 

expedient  that  further  provision  be  made  for  the  safety  of  the  public 
in  respect  of  the  fences  of  railways,"  enacts  ''  that  all  Railway  Com- 
panies shall  be  under  the  same  liability  of  (or)  obligation  to  erect, 
and  to  maintain  and  repair,  good  and  sufficient  fences  throughout 
the  whole  of  their  respective  lines,  as  they  would  have  been  if  every 
part  of  such  fences  had  been  originally  ordered  to  be  made  under 

r  •220  ]  an  order  of  *]ustices  by  virtue  of  the  provisions  to  that  effect  in 
the  Act  of  Parliament  relating  to  such  railways  respectively." 

(Maule,  J. :  That  would  apply  only  to  cases  where  the  special 
Act  gives  power  to  justices  to  order  fences  to  be  made.  The  making 
of  fences  is  now  regulated  by  the  8  &  9  Vict.  c.  20,  s.  68.) 

The  latter  provision  does  not  repeal  the  former. 

(Jbrvis,  Ch.  J. :  It  was  plainly  intended  as  a  substitution  for  it.) 

Ricketts  v.  The  East  and  West  India  Docks  and  Birmingham  Junction 
Railway  Company  has  no  bearing  whatever  upon  the  present  case : 
there,  the  plaintiff's  sheep  had  no  right  to  be  in  the  close  whence 
they  escaped  on  to  the  defendants'  railway.  The  case  would  have 
been  differeilt,  had  they  been  there  by  the  licence  of  the  owner  of 
the  close.  Here,  every  one  of  the  public  has  a  lA^t  prima  facie  to 
have  his  cattle  on  the  highway.  It  may  be  that  the  horses  in 
question  were  liable  to  be  taken  damage  feasant :  but  the  circum- 
stance of  their  being  foimd  trespassing  does  not  justify  their 
destruction,  either  wilfully  or  by  carelessness :  Bird  v.  Holbrook  (l), 
Barnes  v.  Ward  (2).  The  Company  are  bound  to  keep  their  gates 
shut :  Fawcett  v.  The  York  and  North-Midland  Railway  Company  (8). 

(Jbrvis,  Ch.   J.:  That  case  turned  upon  the  unqualified  duty 

imposed  upon  the  Company  by  the  47th  section  of  the  statute,  to 

keep  the  gates  closed  at  all  times.    The  duty  to  fence,  is  a  qualified 

one, — to  fence  against  the  owners  or  occupiers  of  the   adjoining 

lands  not  taken  for  the  purposes  of  the  railway.) 

(1)  29  E.  E.  667  (4  Bing.  628;    1  (2)  82  E.  E.  375  (9  C.  B.392). 

Moo.  &  P.  607.)  (3)  83  E.  E.  409  (16  Q.  B,  610). 
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The  obligation  was  held  to  extend  to  keeping  the  gates  closed,  as  ThrMak- 

well  against  cattle  straying  on  the  road,  as  against  cattle  lawfully  shbpfTkld, 

travelling  thereon.  Li^^^n- 


(Jbbvis,  Ch.  J. :  It  was  put  mainly  on  the  ground  of  the  absolute  ^^^^^^^  ^^• 
duty.     Patteson,  J.,  says:  "By  their  neglect,  the  gate  was  open.      Wallis. 
The  question  comes  to  be,  then, — were  the  horses  in  the  road  law- 
fully, as  against  this  Company  ?    I  do  not  think  ♦it  was  necessary       [  •221  ] 
to  insert  that  word  *  lawfully : '  for,  the  Act  directs  that  the  gates 
shall  be  kept  constantly  closed :    and  I  think  that    imposes    an 
obligation   to    keep   them  closed  as  against  everything,  whether 
straying  or  passing :  but,  at  all  events,  the  horses  were  on  the  road 
lawfully  as  against  the  Company ;  and  consequently  the  rale  must 
be  discharged." 

Maule,  J.:  The  adjoining  land  is  a  public  highway.  The 
Company  are  4)ound  to  fence  against  the  owners  and  occupiers  of 
the  adjoining  land.  That  is  a  public  duty.  The  question  is, 
whether  the  circumstance  that  the  cattle  were  straying  on  the 
highway  makes  any  difference.) 

[The  judgment  in  Barnes  v.   Ward]  shows,  that,  although  the 
horses  here  might  have  been  subject  to  the  consequences  of  tres- 
passing on  the  highway,  whatever  they  might  be,  it  by  no  means 
follows    ♦that   the  Railway  Company  are  not    liable    for    their      [  •222  ] 
negligence. 

(Williams,  J. :  In  Barnes  v.  Ward,  the  defendant's  liability  was 
pat  upon  the  ground  of  the  excavation  adjoining  the  highway  being 
a  public  nuisance.) 

So,  here,  the  omission   to  keep  the  gate  closed   was  a  public 
nuisance. 

(Jebvis,  Ch.  J. :  The  statute  seems  to  have  taken  the  common 
law  liability  to  repair  by  prescription,  and  made  it  the  foundation 
of  the  liability  to  fence.) 

It  is  impossible  to  distinguish  this  case  from  Fawcett  y.  The  York 
and  North-Midland  Railway  Company, 

(Jebvis,  Ch.  J.:    There,  the  Company  were  under  a  positive 
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Thk  Mah.     obligation  to  keep  the  gate  closed.    Wliat  right  had  they,  then,  to 
Shbppikld,    say  the  plaintiff's  cattle  were  not  lawfully  on  the  highway  ?) 

AND 

MmtiT'  I"  Daries  v.  Mann  (1),  where  the  defendant  negligently  drove  his 
Railway  Co.  iiorses  and  waggon  against,  and  killed,  an  ass  which  had  been  left 
Wallib.  in  a  highway  fettered  in  the  forefeet,  and  thus  unable  to  get  out  of 
the  way  of  the  defendant's  waggon,  which  was  going  at  a  smartish 
pace  along  the  road, — it  was  held,  that  the  jury  were  properly 
directed,  that,  although  it  was  an  illegal  act  on  the  part  of  the 
plaintiff  so  to  put  the  animal  on  the  highway,  the  plaintiff  was 
entitled  to  recover. 

Addison,  in  reply : 

Whatever  might  be  the  duty  of  the  Company  as  to  fencing  against 
persons  lawfully  using  the  highway,  they  clearly  are  under  no  such 
liability  as  against  cattle  trespassing  there. 

Cur,  adr.  ruU. 

Jertis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

After  the  finding  of  the  jury,  we  must  assume  that  the  cattle  of 
the  respondents,  without  any  fault  on  their  part,  strayed  into  the 
public  road  adjoining  the  railway,  and,  through  defect  of  the 
appellants'  fences,  got  upon  the  railway,  and  were  killed. 
[223]  The  question  is,  whether,  upon  these  facts,  the  appellants  are 

liable  to  this  action.    We  are  of  opinion  that  they  are  not. 

This  is  not  the  case  of  a  railway  crossing  a  highway  upon  a  level, 
with  a  gate  on  either  side  of  the  railway ;  but  of  a  highway  running 
alongside  of  a  railway.  The  only  enactment  which  is  applicable  to 
such  a  case,  is,  the  68lh  section  of  the  Railways  Clauses  Ck>n8olida- 
tion  Act,  8  &  9  Vict.  c.  20.  It  provides  that  the  Company  shall 
make,  and  at  all  times  thereafter  maintain,  the  following  works, 
for  the  accommodation  of  the  owners  and  occupiers  of  land  adjoining 
the  railway,  that  is  to  say  (amongst  other  things),  "  suflScient  posts, 
rails,  hedges,  ditches,  mounds,  and  other  fences  for  separating  the 
land  taken  for  the  use  of  the  railway  from  the  adjoining  lands  not 
taken,  and  protecting  such  lands  from  trespass,  or  the  cattle  of  the 
owners  and  occupiers  thereof  from  straying  thereout  by  reason  of 
the  railway,  together  with  all  necessary  gates,  made  to  open  towards 
such  adjoining  lands,  and  not  towards  such  railway."  Certainly, 
this  section  makes  a  very  insufficient  provision  for  the  protection 

(1)  62  B.  R.  698  (10  M.  &  W.  546). 
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of  (he  public  where  a  railway  rans  alongside  a  public  highway ;  but,     thb  Uan- 
nevertheless,  it  is  clear  that  it  was  intended  to  apply  to  such  a  case,    shefkIeld, 
for,  if  not,  there  is  no  section  which  casts  the  obligation  to  fence     j^  ^^^ 
upon  the  Bailway  Company  in  such  cases.    The  highway,  therefore,       shirb 
is  to  be  considered  adjoining  land  not  taken ;  and  the  same  con-  «. 

sferuction  must  be  put  upon  the  same  words,  whether  that  adjoining      wallis. 
land  be  a  public  highway  or  a  private  close. 

What,  then,  is  the  nature  of  the  obligation  cast  upon  the  Bailway 
Company  by  this  section  ?  They  are  bound  to  fence  so  as  to  keep 
the  cattle  of  the  owners  or  occupiers  of  the  adjoining  lands  not 
taken,  from  straying  thereout.  In  Ricketis  v.  The  East  and  West 
India  Docks  and  Birmingham  Junction  Railway  Company^  this 
*Coart  has  already  determined  that  the  obligation  of  the  Bailway  [  *224  ] 
Company  by  this  section  is  the  same  as  it  would  have  been  at 
common  law  if  they  had  been  bound  by  prescription  to  repair  the 
fences ;  in  other  words,  that  they  are  only  bound  to  keep  up  the 
fences  against  the  cattle  of  the  owners  or  occupiers  of  the  adjoining 
lands. 

Were,  then,  the  cattle  of  the  respondents,  at  the  time  they  were 
killed,  the  cattle  of  the  owners  or  occupiers  of  the  adjoining  land, — 
the  highway  ?  We  think  they  were  not :  and  the  case  of  Dovaston 
V.  Payne  (i),  appears  to  us  to  decide  that  question.  Whilst  cattle 
are  passing  along  a  highway,  the  owners  of  such  cattle  are  using  it 
according  to  the  dedication  of  the  owner  of  the  soil,  and,  being 
there  with  his  consent,  the  owners  are  strictly  occupying  the  high- 
way. If,  therefore,  whilst  passing  along  the  road,  they  stray  into 
an  adjoining  field,  the  owner  of  that  field  cannot  distrain  them 
damage  feasant^  if  he  was  bound  to  keep  up  the  fence  against  the 
road:  but,  if,  instead  of  passing  along  the  road,  the  cattle  had 
strayed  there,  they  might,  if  they  escaped  into  the  adjoining  close, 
be  distrained  damage  feasant^  notwithstanding  the  owner  of  that 
close  was  bound  to  repair  the  fence  between  his  close  and  the  road, 
because  the  cattle  were  wrongfully  on  the  road,  and  the  owners 
were  not  occupying  it  so  as  to  cast  any  obligation  to  repair  upon 
tbe  distrainor. 

Applying  this  case,  and  the  principles  thus  established,  to  the 
present  question,  we  are  of  opinion  that  the  respondents  were  not 
occupying  the  road  with  their  cattle  which  strayed  on  the  road, 
and  that  therefore  there  was  no  obligation  upon  the  appellants  to 
maintain  a  fence  against  them. 

(1)  3  R.  E.  497  (2  H.  Bl.  527). 


Wallis. 

[♦226] 
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thr  Man-        If,  then,  there  was  no  obligation  to  maintain  the  fences  against 

SHKrviBLD,    the  respondents*  cattle,  the  appellants  were  guilty  of  no  wrong  in 

Li^oLK.     omitting  to  do  so.     There  was  no  complaint  that  the  railway  was 

SHIRK        conducted  improperly :  the  *only  complaint  is,  that  the  fences  were 

r.        *  insufficient.     But  the  Legislature,  with  a  full  knowledge  of  the 

dangers  of  railways,  has  cast  upon  them  a  limited  obligation  only ; 

and  we  cannot  enlarge  it,  merely  because  the  public  safety  may  be 

endangered. 

This  distinguishes  this  case  from  the  cases  cited.  In  Fawcett  v. 
The  York  and  North-Midlmid  Railicay  Company  (i),  the  C!ompany 
were  required,  by  express  words  of  the  statute,  to  keep  the  gate 
closed  across  the  road,  under  all  circumstances,  and  were  guilty  of 
a  wrong  in  omitting  to  do  so.  So,  Bird  v.  Holhrook  (2),  was  decided 
upon  the  ground  that  it  was  unlawful  to  set  spring-guns,  and  that 
therefore  the  defendant  was  liable,  even  though  the  plaintiff  wa^ 
a  trespasser;  and  Barnes  v.  Ward(}^),  was  determined  upon  the 
ground  that  the  area  close  to  the  public  highway,  into  which  the 
deceased  fell,  was  a  public  nuisance. 

If  the  appellants  had  been  guilty  of  a  wrongful  act,  there  are 
many  cases  to  show  that  the  respondents  would  not  lose  their 
remedy  merely  because  their  cattle  were  trespassers :  but,  in  this 
case,  there  is  no  wrongful  act ;  for,  the  obligation  to  repair  does 
not  exist,  the  cattle  being  trespassers,  and  the  owners  not  there- 
fore occupying  the  adjoining  land,  in  the  language  of  the  Act  of 

Parliament. 

Appeal  allowed,  with  costs. 


1854.  GREENWOOD  v.  SUTCLIFFE. 

JofuS^.  (14  Q  B  226—245  ;  S.  C.  23  L.  J.  C.  P.  98 ;  18  Jur.  248 ;  2  0.  L.  B.  332 ; 

r  226  ]  2  W.  E.  265  ;  22  L.  T,  O.  S.  275.) 

A  testator,  having  a  sod,  William,  and  two  daugliters,  Anna  and  Maria, 
devised  an  estate  called  *'  ScaitclifiPe"  to  trustees,  to  hold  in  fee,  in  trust  to 
receive  the  rents  and  profits,  and  pay  the  same  to  Anna  for  her  eole  use 
during  her  life ;  and,  from  and  after  her  decease,  to  stand  seised  and  poe- 
sessed  of  the  same  estate,  and  also  of  all  accmiug  share  and  interest  to 
which  Anna  might  become  entitled  by  suiTivorship  under  the  trusts  of  that 
will,  or  otherwise,  to  the  use  of  all  and  every  the  lawful  child  and  children 
of  Anna,  and  the  issue  of  such  of  them  as  should  then  be  dead,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common  ;  but,  in  case  Anna  should  die 
without  leaving  lawful  issue,  then  the  trustees  were  to  stand  seised  of  the 
estate  devised  to  them  in  favour  of  Anna,  as  well  as  of  the  accruing  share 
and  interest  to  which  she  might  become  entitled  by  survivorship  under  the 

(1)  83  R.  R,  630  (16  Q.  B.  610).      Moo.  &  P.  607). 

(2)  29  B.  E.  657  (4  Bing.  628 ;  1     (3)  82  E.  E.  375  (9  C.  B,  392). 
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tmats  of  that  will  or  otherwise,  to  the  use  of  such  persons,  Ac,  as  Anna 
should  by  will  appoint;  and,  in  default  of  appointment,  to  the  use  of 
William  and  Maria,  or  such  of  them  as  should  be  then  living,  and  the  issue 
of  such  of  them  as  should  be  then  dead,  their  heirs  and  assigns  for  ever,  in 
equul  shares  and  proportions,  as  tenants  in  common,  such  last-mentioned 
issue  to  take  only  the  share  or  shares  their  deceased  parent  or  parents 
would  respectively  have  taken,  if  living. 

The  testator  also  devised  another  estate  called  *'  The  Boyd,**  to  the  same 
trustees,  to  hold  in  fee,  in  trust  to  receive  the  rents  and  profits,  and  pay  the 
same  to  his  daughter  Maria  for  her  sole  use  during  her  life ;  and,  from  and 
after  her  decease,  to  stand  seised  and  possessed  of  the  same  estate,  and  also 
of  all  accruing  shares  and  interests  to  which  Maria  might  become  entitled 
under  the  trusts  of  that  will,  or  otherwise,  to  the  use  of  all  and  every  the 
lawful  child  and  children  of  Maria,  and  the  issue  of  such  of  them  as  should 
be  then  dead,  their  heirs  and  assigns  for  ever,  as  tenants  in  common ;  but,  in 
case  Maiia  should  die  without  leaving  lawful  issue,  then  the  trustees  were 
to  stand  seised  of  the  estate  devised  to  them  in  favour  of  Maria,  as  well  as 
of  the  accruing  share  and  interest  to  which  she  might  become  entitled  by 
survivorship  under  the  trusts  of  that  will,  or  otherwise,  to  the  use  of  such 
persons,  &c.,  as  Maria  should  by  will  appoint ;  and,  in  default  of  appoint- 
ment, to  William  and  Anna,  or  such  of  them  as  should  be  then  living,  and 
the  issue  of  such  of  them  as  should  be  then  dead,  their  heirs  and  assigns  for 
ever,  in  equal  shares  and  proportions,  as  tenants  in  common,  such  last- 
mentioned  issue  to  take  only  the  share  or  shares  their  deceased  parent  or 
parents  would  respectively  have  taken,  if  living. 

Maria  died  unmarried  and  intestate : 

Held,  that  the  words  "  all  accruing  share  and  interest  to  which  Anna 
might  become  entitled  by  survivorship  under  the  trust)  of  the  will  or  other- 
wise,** were  not  intended  to  control  the  devise  of  the  moiety  of  the  estate  to 
Anna,  contingent  on  the  death  of  Maria  without  leaving  issue,  and  without 
having  exercised  her  power  of  appointment,  although  there  might  be 
nothing  else  in  the  will  to  which  they  could  apply  ;  but  that  the  express 
limitation  of  the  estate  in  question  to  William  and  Anna,  as  tenants  in 
common  in  fee,  must  have  its  ordinary  legal  effect. 


Obebnwood 

SUTGLIPFB. 


Tms  was  an  action  of  ejectment.  The  following  case  was,  by 
consent  of  the  parties,  and  by  order  of  Talfourd,  J.,  stated  for  the 
opinion  of  the  Court : 

The  lands  sought  to  be  recovered  in  this  action,  were,  a  moiety 
of  an  estate  called  "  The  Boyd,*'  situate  in  Stansfield,  in  the  parish 
of  Halifax,  in  the  county  of  York,  and  also  a  moiety  of  several 
messuages,  with  the  ^appurtenances,  called  "  Yoak  Hill  Cottages," 
situate  in  Stansfield  aforesaid. 

William  Sutcliffe,  the  elder,  being  seised  of  the  entirety  of  the 
above  lands  in  fee- simple,  on  the  13th  of  February,  1840,  made  his 
will,  duly  executed  and  attested  as  required  by  law. 

The  will  was  set  out,  the  material  parts  being  as  follows : 

'*  In  the  next  place,  I  give  and  devise,  direct,  limit,  and  appoint, 
all  and  every  my  real  estates,  whatsoever  and  wheresoever,  over 
which  I  have  a  disposing  power,  to  the  several  persons  and  in 


[  ♦227  ] 
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Qebbmwood  manner  hereinafter  in  that  behalf  set  forth,  that  is  to  say, — ^I  give, 
SuTOLiFFs.  devise,  and  bequeath  unto  my  youngest  daughter,  Maria,  during  her 
life,  the  annual  sum  or  yearly  rent-charge  of  15^,  without  any 
deduction  on  any  account  whatsoever,  to  be  paid  to  her  by  two 
equal  half-yearly  payments,  on  the  24th  of  June  and  the  25th  of 
December  in  each  and  every  year ;  the  first  payment  thereof  to  be 
made  on  such  of  the  said  days  as  shall  first  happen  next  after  my 
decease;  and  I  charge  the  same  on  the  real  estates  hereinafter 
limited  to  my  trustees  in  favour  of  my  eldest  daughter,  Anna,  and 
her  issue ;  and  I  declare  that  the  aforesaid  annuity  is  given  and 
devised  by  me  to  my  said  daughter  Maria  as  aforesaid,  upon  the 
same  conditions,  and  subject  to  the  same  restrictions  as  are  herein- 
after declared  with  regard  to  the  real  estates  hereinafter  limited  to 
my  said  trustees  in  trust  for  my  said  daughter  Maria,  as  hereinafter 
mentioned ;  and,  in  case  the  same  annual  sum  or  yearly  rent-charge, 
or  any  part  thereof,  shall  be  unpaid  for  the  space  of  twenty-one 
days  next  after  any  of  the  aforesaid  days  of  payment,  it  shall  be 
lawful  for  my  said  daughter  Maria  to  enter  upon  all  and  every  or 
any  part  of  the  said  hereditaments  respectively  charged  with  the 
said  annual  sum  or  yearly  rent-charge  as  aforesaid,  and  to  distrain 
[  *228  ]  for  the  same,  or  for  so  much  ^thereof  as  shall  be  in  arrear,  and  for 
all  costs  and  charges  occasioned  by  the  non-payment  thereof,  and 
to  sell  such  distresses  in  like  manner  as  for  rents  reserved  by  lease 
on  common  demise.  I  give,  devise,  limit,  and  appoint  unto  my 
said  son  William,  and  my  sister-in-law,  Maria  Ingham,  all  that  my 
said  estate  called  '  Scaitcliffe,'  including  therein  those  two  farms 
called  '  Royd  House '  and  *  Upper  Bear  Wise,'  or  *  New  Townley,' 
consisting  of  several  farm-houses,  barns,  buildings,  and  several 
closes  of  land  containing  by  admeasurement  one  hundred  days' 
work,  or  thereabouts,  all  situate  and  being  in  the  township  of 
Todmorden-with-Walsden,  in  the  parish  of  Bochdale,  in  the  county 
of  Lancaster, — To  hold  the  same  unto  my  son  William,  and  my 
said  sister-in-law,  Maria  Ingham,  their  heirs  and  assigns,  subject  to 
and  charged  with  the  payment  of  the  said  annuity  or  yearly  rent- 
charge  of  15Z.  payable  to  my  daughter  Maria  during  the  term  of  her 
natural  life,  as  hereinbefore  mentioned ;  and,  subject  thereto,  upon 
trust  to  receive  the  rents,  issues,  and  profits  of  the  said  last- 
mentioned  real  estates  and  premises,  and,  from  time  to  time  when 
*  and  as  they  become  due  and  are  received,  to  pay  the  same  unto  my 
eldesfc  daughter  Anna,  for  and  during  the  term  of  her  natural  life, 
for  her  own  separate  use  and  benefit,  independently  and  exclusively 
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of  any  husband  with  whom  she  may  intermarry,  and  without  being   Gsbknwooo 
in  anywise  subject  or  liable  to  his  debts,  interference,  engagements,    HuTOhivrK. 
or  control,  so  that  my  said  daughter  Anna  may  not  during  coverture 
charge,  assign,  or  otherwise  dispose  of  the  said  rents,  issues,  and 
profits,  or  any  part  of  the  same,  in  the  way  of  anticipation ;  and  I 
declare  that  the  receipts  of  my  eaid  daughter  Anna  shall  be  effectual 
discharges  for  so  much  of  the  said  rents,  issues,  and  profits  as  shall 
be  therein  mentioned  or  acknowledged  to  be  received :  And,  from 
and  after  the  decease  of  my  said  daughter  Anna,  I  direct  that  my 
said  trustees,   their  heirs,  executors,  and  administrators,   *shall       [  *229  ] 
stand  and  be  seised  and  possessed  of  or  interested  in  the  said  last- 
mentioned  real  estates  and  premises,  and  the  rents,  issues,  and 
profits  thereof,  and  also  of  all  accruing  share  and  interest  to  which 
she,  my  said  daughter  Anna,  may  become  entitled  by  survivorship, 
nnder  the  trusts  of  this  my  will,  or  otherwise,  to  the  uses  and  upon 
the  trusts  following,  that  is  to  say, — To  the  use  of  all  and  every  the 
lawful  child  and  children  of  my  said  daughter  Anna,  and  the  issue 
of  such  of  them  as  shall  be  then  dead,  his,  her,  or  their  heirs  and 
assigns,  for  ever,  if  more  than  one,  in  equal  shares  and  proportions, 
as  tenants  in  common,  and  not  as  joint-tenants,  such  last-mentioned 
issue,  nevertheless,  to  take  only  the  share  or  shares  their  deceased 
parent  or  parents  would  respectively  have  taken  if  living :  But,  in 
case  my  said  daughter  shall  depart  this  life  without  leaving  lawful 
issue,  then  I  direct  that  my  said  trustees,  their  heirs,  executors,  and 
administrators,  shall  stand  seised  of  the  said  last-mentioned  real 
estates  and  premises  hereby  devised  to  them  in  favour  of  my  said 
daughter  Anna,  as  well  as  of  all  accruing  share  and  interest  to 
which  she  may  become  entitled  by  survivorship  under  the  trusts  of 
this  my  will,  or  otherwise,  to  the  use  of  such  person  or  persons,, 
upon  and  for  such  trusts,  ends,  intents,  and  purposes,  in  such  parts, 
shares,  and  proportions,  and  under  and  subject  to  such  powers, 
conditions,  and  restrictions,  and  in  such  manner  and  form  in  all 
respects,  as  my  said  daughter  Anna  shall,  whether  she  be  sole  or 
married,  by  her  last  will  and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  or  any  writing  in  the  nature  of  or  purporting  to 
be  her  last  will  and  testament,  to  be  by  her  signed,  sealed,  and 
delivered  in  the  presence  of  and  attested  by  three  or  more  credible 
witnesses,  direct  or  appoint,  give,  or  dispose  of  the  same ;  and,  in 
dehult  of  such  direction  or  appointment,  gift,  or  disposition,  and  so 
far  as  the  same,  if  incomplete,  shall  not  extend,  ♦then  to  the  use  of       [  ♦23o  J 
my  said  son  William  and  my  said  daughter  Maria,  or  such  of  them 
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Geibmwood  as  shall  be  then  living,  and  the  issue  of  such  of  them  as  shall  be 
SuTCLiFrx.  ^^^^  dead,  their  heirs  and  assigns  for  ever,  in  equal  shares  and 
proportions,  as  tenants  in  common;  such  last-mentioned  issue, 
nevertheless,  to  take  only  the  share  or  shares  their  deceased  parent 
or  parents  would  respectively  have  taken  if  living.  I  also  give, 
devise,  and  bequeath,  direct,  and  appoint  unto  my  said  son  William, 
and  my  said  sister-in-law,  Maria  Ingham,  all  that  my  other  estate, 
situate  and  being  in  Stansfield  aforesaid,  and  called  '  The  Boyd,' 
and  all  the  messuages,  dwelling-houses,  barns,  buildings,  lands, 
closeSy  and  grounds  belonging  thereto,  and  comprising  the  same, 
now  in  the  possession  of  Thomas  Whitehead,  his  under-tenants  and 
assigns,  or  in  whose  possession  or  occupation  the  same  now  is  or 
are ;  and  also  all  those  my  several  messuages  or  dwelling-houses, 
called  '  Yoak  Hill  Cottages,'  with  the  hereditaments  and  appurten- 
ances thereto  respectively  appertaining,  situate  in  Stansfield  afore- 
said,— To  hold  the  same,  with  all  and  every  the  hereditaments  and 
appurtenances  thereto  belonging,  unto  my  said  son  William,  and 
my  said  sister-in-law,  Maria  Ingham,  their  heirs  and  assigns,  upon 
trust  to  receive  the  rents,  issues,  and  profits  of  the  said  last- 
mentioned  real  estates  and  premises,  and  from  time  to  time  to  pay 
the  same  when  and  as  they  become  due  and  are  received,  unto  my 
youngest  daughter,  Maria,  for  and  during  the  term  of  her  natural 
life,  for  her  own  separate  use  and  benefit  independently  and 
exclusively  of  any  husband  with  whom  she  may  intermarry,  and 
without  being  in  anywise  subject  or  liable  to  his  debts,  interference, 
engagements,  or  control,  and  so  that  my  said  daughter  Maria 
may  not  during  coverture  charge,  assign,  or  otherwise  dispose  of 
the  said  rents,  issues,  and  profits,  or  any  part  of  the  same,  in 
the  way  of  anticipation ;  and  I  declare  that  the  receipts  of  my 
[  *23i  ]  *said  daughter  Maria  shall  be  effectual  discharges  for  so  much  of 
the  said  rents,  issues,  and  profits  as  shall  be  therein  mentioned  and 
acknowledged  to  be  received :  And,  from  and  after  the  decease  of 
my  said  daughter  Maria,  I  direct  that  my  said  trustees,  their  heirs, 
executors,  and  administrators,  shall  stand  and  be  seised  and 
possessed  of  and  interested  in  the  said  real  estate  and  premises 
hereby  devised  to  them  in  favour  of  my  said  daughter  Maria,  and 
the  rents,  issues,  and  profits  thereof,  and  also  of  all  accruing  shares 
and  interests  to  which  she,  my  said  daughter  Maria,  may  become 
entitled,  under  the  trusts  of  this  my  will,  or  otherwise,  to  the  uses, 
and  upon  the  trusts  following,  that  is  to  say, — To  the  use  of  all 
and  every  the  lawful  child  and  children  of  my  said  daughter  Maria, 
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and  the  issue  of  such  of  them  as  shall  be  then  dead,  his,  her,  or  Gbb«nwood 
their  heirs  and  assigns,  for  ever,  if  more  than  one,  in  equal  shares  sutoliffs. 
and  proportions,  as  tenants  in  common,  and  not  as  joint-tenants, 
anch  last-mentioned  issue,  nevertheless,  to  take  only  the  share  or 
shares  their  deceased  parent  or  parents  would  respectively  have 
taken  if  living:  But,  in  case  my  said  daughter  Maria  shall 
depart  this  life  without  leaving  lawful  issue,  then  I  direct  that  my 
said  trustees,  their  heirs,  executors,  and  administrators,  shall  stand 
seised  of  the  said  real  estates  and  premises  hereby  devised  to  them 
in  favour  of  my  said  daughter  Maria,  as  well  as  of  all  accruing 
share  and  interest  to  which  she  may  become  entitled  by  survivor- 
ship, under  the  trusts  of  this  my  will,  or  otherwise,  to  the  use  of 
such  person  or  persons,  upon  and  for  such  trusts,  ends,  intents,  and 
purposes,  in  such  parts,  shares,  and  proportions,  and  under  and 
subject  to  such  powers,  conditions,  and  restrictions,  and  in  such 
manner  and  form  in  all  respects  as  my  said  daughter  Maria  shall, 
whether  she  be  sole  or  married,  by  her  last  will  and  testament,  to 
be  by  her  signed,  sealed,  and  delivered  in  the  presence  of  and 
attested  by  three  or  more  credible  ^witnesses,  direct  or  appoint,  [  *232  ] 
give,  or  dispose  of  the  same ;  and,  in  default  of  such  direction  or 
appointment,  gift,  or  disposition,  and  so  far  as  the  same,  if  incom- 
plete, shall  not  extend,  then  to  the  use  of  my  said  son  William  and 
my  said  daughter  Anna,  or  such  of  them  as  shall  be  then  living, 
and  the  issue  of  such  of  them  as  shall  be  then  dead,  their  heirs 
and  assigns,  for  ever,  in  equal  shares  and  proportions,  as  tenants 
in  conunon  ;  such  last-mentioned  issue,  nevertheless,  to  take  only 
the  share  or  shares  their  deceased  parent  or  parents  would  respec- 
tively have  taken  if  living.  All  the  rest,  residue,  and  remainder  of 
my  real  estates,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  1  give,  devise,  and  bequeath  unto  my  said  son 
William,  his  heirs  and  assigns,  for  ever,  to  and  for  his  and  their 
absolute  use  and  benefit." 

At  the  time  of  the  making  of  the  above  will,  the  testator,  William 
Sutcliffe,  the  elder,  had  three  children  living,  namely,  William 
Sutcliffe  (one  of  the  defendants),  Anna  Sutcliffe,  and  Maria 
Sutcliffe. 

Maria  Sutcliffe  died  on  the  5th  of  March,  1840,  unmarried,  and 
intestate. 

On  the  16th  of  March,  1840,  the  said  testator  died  seised  of  the 
said  property,  without  having  revoked  or  altered  his  said  will,  and 
left  the  said  William  Sutcliffe  and  Anna  Sutcliffe,  him  surviving. 
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V. 

SUTCLirPS, 


Orbikwood  On  the  28th  of  July,  1841,  Anna  Sutcliflfe  married  James 
Greenwood  (one  of  the  plaintiflfe),  and  she  died  on  the  9th  of 
November,  1848,  after  having  given  birth  to  three  children.  John 
Greenwood  (another  of  the  plaintijffs)  was  a  child  of  that  marriage, 
bom  on  the  let  of  October,  1845.  William  Greenwood  (the  other 
plaintiff)  was  a  child  of  that  marriage,  born  on  the  14th  of  April, 
1847.  James  Greenwood,  the  younger,  the  other  child  of  that 
marriage,  was  born  on  the  20th  of  October,  1848,  and  died  on  the 
2l8t  of  April,  1849. 
[  233  ]  There  was  no  settlement  upon  the  marriage  of  Anna  SutcliJBe 

with  James  Greenwood. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiff James  Greenwood  (as  heir-at-law  of  his  deceased  son  James) 
and  the  other  plaintiffs,  were,  under  the  said  will,  and  in  the  events 
that  have  happened,  each  entitled,  as  tenants  in  common  in  fee,  to 
one  undivided  third  part  of  the  moiety  of  the  "  Royd  Estate,"  and 
of  the  "  Yoak  Hill  Cottages." 

If  the  Court  should  be  of  opinion  in  the  af&rmative,  it  was  agreed 
that  judgment  should  be  entered  up  for  the  plaintiffs  by  nil  dicet^ 
or  in  such  manner  as  the  Court  should  direct :  but,  if  the  Courk 
should  be  of  a  contrary  opinion,  it  was  agreed  that  judgment  of 
nolle  prosequi  should  be  entered  up  for  the  defendants,  or  otherwise, 
as  the  Court  should  direct. 

The  case  was  argued,  on  a  former  day  in  this  Term,  before 
Jervis,  Ch.  J.,  Cresswell,  J.,  and  Williams,  J. 

The  Attorney-Oeneral  (with  whom  were  Hugh  HiU  and  WUles)^ 
for  the  plaintiff: 

The  testator  had  three  children, — a  son,  William,  and  two 
daughters,  Anna,  and  Maria.  He  begins  by  giving  his  daughter 
Maria  15L  a  year  charged  upon  the  estates  thereinafter  limited  to 
Anna.  He  then  devises  an  estate  called  Scaitcliffe,  subject  to  the 
annuity  of  15L  to  Maria,  in  trust  for  his  daughter  Anna  for  life ; 
and,  after  her  decease,  the  trustees  to  stand  possessed  of  the 
premises,  and  also  of  all  accruing  share  and  interest  which  Anna 
might  become  entitled  to  by  survivorship,  under  the  trusts  of  the 
will,  or  otherwise,  in  trust  for  the  children  of  Anna,  and  their  issue : 
but,  in  case  Anna  should  die  without  leaving  lawful  issue,  the 
trustees  were  to  stand  possessed  of  the  premises,  and  of  all  accruing 
share  and  interest  as  aforesaid,  in  trust  for  such  person  or  persons 
[  •asi  ]      as  Anna  should  appoint ;  and,  in  default  of  ^appointment,  then  to 
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the  use  of  the  son  William  and  the  daughter  Maria,  and  their  issue,   Gbkbnwood 
Bs  tenants  in  common.    He  then  devises  an  estate  called  the    sutomffk. 
Boyd,  and    the  Yoak   Hill  Cottages,   in  trust  for  his  daughter 
Maria  for  life ;  and,  after  her  decease,  the  trustees  to  stand  pos- 
sessed of  the  premises  devised  to  her,  and  also  of  the  accruing 
shares  and  interests  to  which  Maria  might  become  entitled,  under 
the  trusts  of  the  will,  or  otherwise,  in  trust  for  the  children  of  Maria, 
and  their  issue :   but,  in  case  Maria  should  die  without  leaving 
lawful  issue,  the  trustees  were  to  stand  possessed  of  the  premises, 
and  of  all  accruing  share  and  interest  as  aforesaid,  in  trust  for 
such  person  or  persons  as  Maria  should  appoint ;  and,  in  default  of 
appointment,  then  to  the  use  of  the  son  William  and  the  daughter 
Anna,  and  their  issue,  as  tenants  in  common.    Maria  died  unmarried 
and  intestate.    Anna  made  no  appointment.    The  children  of  Anna 
now  contend  that  they  are  entitled  each  to  an  undivided  third  part 
of  the  moiety  of  the  Eoyd  Estate  and  the  Yoak  Hill  Cottages,  as 
tenants  in  common  in  fee  with  the  testator's  son  William.    It  is 
clear  that  the  testator  intended  that  that  should  be  the  effect  of  his 
will.    He  says  it  in  express  and  distinct  terms :  and  he  repeats  it 
twice  over  in  each  devise.    But  it  will  be  insisted,  on  the  other  side, 
that  the  last  provision  which  is  made  with  respect  to  the  Boyd 
Estate,  and  the  Yoak  Hill  Cottages,  is  inconsistent  with  that  inten- 
tion, and  gave  Maria  an  estate  in  fee ;  and  that,  being  the  last 
provision  in  the  will,  it  must  prevail.    No  doubt,  of  two  inconsis- 
tent provisions  in  a  will,  the  latent  must  prevail ;  but  still  the 
paramount  rule  of  construction,  is,  to  ascertain  the  intention  of  the 
testator.    In  Jarman  on  Wills,  p.  411,  it  is  said :  "  Doubt  is  some- 
times cast  upon  the  intention  of  a  testator  by  the  repugnancy  or 
contradiction  between  the  several  parts  of  his  will,  though  each 
part,  taken  separately,  is  sufficiently  definite  and  intelligible.    In 
such  *case8,  the  context  (which  is  so  often  successfully  resorted  to       [  *236  ] 
for  the  purpose  of  throwing  light  upon  a  doubtful  passage)  becomes 
itself  the  source  of  obscurity ;  and,  unless  some  principle  of  con- 
struction can  be  found  authorising  the  adoption  of  one,  and  the 
rejection  of  the  other  of  the  contrariant  parts,  both  are  necessarily 
void,  each  having  the  effect  of  neutralising  and  frustrating  the  other. 
With  a  view  to  prevent  this  most  undesirable  result,  it  has  become 
an  established  rule  in  the  construction  of  wills,  that,  where  two 
clauses  or  gifts  are  irreconcileable,  so  that  they  cannot  possibly 
stand  together,  the  clause  or  gift  which  is  posterior  in  local  position 
shall  prevail,  the  subsequent  words  being  considered  to  denote  a 
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Oekbiiwooo  subsequent  intention :  Cum  duo  inter  se  pugnantia  reperiuntur  in 
SoTCLirFK.  testamento,  nJtimum  ratum  est  (1).  Hence,  it  is  obvious  that  a  \7ill 
can  seldom  be  rendered  absolutely  void  by  mere  repugnancy :  for 
instance,  if  a  testator,  in  one  part  of  his  will,  gives  to  a  person  an 
estate  of  inheritance  in  lands,  or  an  absolute  interest  in  personalty, 
and  in  subsequent  passages  unequivocally  shows  that  he  means  the 
devisee  or  legatee  to  take  a  life  interest  only,  the  prior  gift  is 
restricted  accordingly." 

(WiLLUMs,  J. :  Is  not  that  which  is  supposed  to  be  an  inconsistent 
limitation,  all  contingent  upon  Anna's  dying  without  issue  ?) 

"  Heirs  "  has  over  and  over  again  been  held  to  be  a  flexible  term, 
according  to  the  apparent  intention  of  the  testator.  The  rule  upon 
this  subject  is  well  laid  down  by  Coleridge,  J.,  in  Morrell  v. 
[  237  ]  Sutton  (2) .  *  *  Here,  the  testator  clearly  intended  to  make  the  same 
disposition  of  the  Boyd  Estate  and  Yoak  Hill  Cottages,  in  favour  of 
Anna,  as  he  had  already  made  of  the  Scaitcliffe  Estate  in  favour  of 
Maria.  It  will  be  said,  that,  where  the  testator  is  dealing  with  the 
property  by  anticipation,  he  devises  to  Anna  for  life,  and  to  her 
children  as  tenants  in  common  in  fee ;  but  that,  where  he  is  dealing 
with  the  actual  estate,  he  gives  her  an  estate  in  fee.  The  word 
''  heirs,"  however,  where  there  is  any  inconsistency,  will  bend  to 
the  intention  of  the  testator.  [They  also  cited  Doe  d.  Woodall  v. 
WoodcUl  (3)  and  Jesson  v.  Wright  (4).] 

[  239  ]  Cowling^  contra  : 

There  is  no  difficulty  as  to  the  general  rule  of  law :  the  only 
difficulty  is,  as  to  its  application  to  the  circumstances  of  the 
particular  case.  It  may  be  conceded  that  you  may  transpose  the 
clauses  of  a  will,  that  the  word  **  heir  "  is  a  flexible  expression,  and 
that  the  Court  must  resort  to  the  whole  will  in  order  to  ascertain 
the  testator's  intention.  But  it  is  equally  clear  that  the  Court  will 
not  reject  a  plainly  expressed  intention  in  one  part  of  a  will,  unless 
it  be  necessarily  controlled  by  the  general  scope  of  the  whole 
instrument.  What  is  the  language  in  which  the  estate  is  devised 
to  Maria  ?  ''  I  give,  devise,  and  bequeath,  <Sz;c.,  unto  the  said  trustees 

(1)  Co.  Litt.  112b;   Ulrich  v.  Litch-  ChandUss  v,  Ptiee,  3  Ves.  99 ;  W^kham 

fidd,  2  Atk,  372  ;  Sims  v.  Doughty,  6  v.  Wykhatn,  18  Vea.  395. 

Ves.  243 ;  (htiHantine  y.   Cmstautine,  (2)  1  Phill.  533,  545. 

6  Ves.  100;  Doe  d.  Lveeattr  v.  /?%«,  (3)  71  R.  R.  368  (3  C.  B.  349). 

11  R.  R.  533  (2  Taunt.  109).    And  see  (4)  21  R.  R.  1  (2  Bligh,  51). 
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all  that  my  other  estate  called  the  Boyd  Estate,  &c.,  to  hold  in  fee,   Gbrehwood 

in  trust  to  receive  the  rents  and  profits,  and  pay  the  same  to  my    sdtcliffb. 

daughter  Maria  for  her  sole  use  during  her  life;  and,  from  and 

after  her  decease,  to  stand  seised  and  possessed  of  the  same  estate, 

and  also  of  all  accruing  shares  and  interests  to  which  Maria  may 

become  entitled  under  the  trusts  of  this  my  will,  or  otherwise,  to 

the  use  of  all  and  every  the  lawful  child  and  children  of  Maria,  and 

the  issue  of  such  of  them  as  shall  be  then  dead,  their  heirs  and 

assigns  for  ever,  as  tenants  in  common;  but,  in  case  my  said 

daughter  Maria  shall  die  without  leaving  lawful  issue,  then  the 

said  trustees  shall  stand  seised  of  the  estate  devised  to  them  in 

favour  of  my  said  daughter  Maria,  *as  well  as  of  the  accruing  share       [  *^*^  1 

and  interest  to  which  she  may  become  entitled,   by   survivorship 

under  the  trusts  of  this  my  will,  or  otherwise,  to  the  use  of  such 

persons,  See.,  as  my  said  daughter  Maria  shall  by  will  appoint ; "  and, 

in  default  of  appointment,  ''  then  to  the  use  of  my  said  son  William 

and  my  said  d&ughter  Anna,  or  such  of  them  as  shall  be  then  living, 

and  the  issue  of  such  of  them  as  shall  be  then  dead,  their  heirs  and 

assigns  for  ever,  in  equal  shares  and  proportions,  as  tenants  in 

common.*'    The  trustees  took  in  trust  for  Maria  for  life,  remainder, 

in  default  of  issue,  and  for  want  of  appointment,  to  the  use  of 

William  and  Anna,  as  tenants  in  common  in  fee.    Upon  that  the 

language  of  the  will  is  clear  and  free  from  doubt.    The  Court  is 

asked,  on  the  part  of  the  plaintiffs,  to  take  the  context  as  showing 

that  the  estate  in  fee  is  cut  down  to  an  estate  for  life. 

(Jbbvis,  Ch.  J. :  The  testator  would  be  giving  a  fee  to  William  and 
an  estate  for  life  to  Anna,  as  tenants  in  common.    Can  that  be  ?) 

It  may;  but  it  is  unusual.  As  applied  to  William,  ''heirs  "  can 
only  mean  heirs  in  the  ordinary  sense.  Doe  d.  WoodaU  v. 
Woodall,  no  doubt,  was  correctly  decided :  but  it  differs  widely 
from  this  case. 

The  Attorney 'Oeneral,  in  reply : 

There  is  a  clear  disposition  in  the  first  part  of  the  will,  and 
nothing  in  the  subsequent  part  that  is  inconsistent  with  it, — to 
Anna  for  life,  and  to  her  children  in  the  event  of  her  death, — twice 
over.  And  it  is  equally  clear  that  the  testator  intended  that  the 
share  of  the  estate  given  to  Maria  should  go  to  Anna  in  the  event  of 
her  death  without  issue :  he  did  not  intend  to  give  either  of  them 
the  fee ;  but  to  provide  for  their  issue.    There  is,  no  doubt,  a  little 
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QiiRKNwooD  difficulty  in  the  son  William  taking  a  fee,  and  Anna  for  life:  bat, 
Sdtclifvb.    though  that  could  not  be  in  the  case  of  a  joint-tenancy,  it  may 
[  *24i  ]      in  the  case  of  a  tenancy  *in  common.     The  two  estates  may  with 
perfect  consistency  co-exist. 

Cur.  adv.  tnU. 

Jbrvis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case  turns  on  the  construction  of  the  will  of  William  Sutcliffe : 
and  the  question  submitted  for  our  consideration,  is,  whether  the 
plaintiff  James  Greenwood  (as  heir-at-law  of  his  deceased  son 
James)  and  the  other  plaintiffs,  are,  under  the  said  will,  and  in  the 
events  that  have  happened,  each  entitled,  as  tenants  in  common  in 
fee,  to  one  undivided  third  part  of  the  moiety  of  an  estate  called  the 
"  Royd  Estate  "  and  the  "  Yoak  Hill  Cottages." 

The  property  in  question  is  devised  to  trustees,  to  hold  in  fee, 
upon  trust  to  receive  the  rents  and  profits  and  pay  them  over  to  the 
testator's  daughter  Maria  for  life,  for  her  separate  use,  and,  after 
her  death,  to  stand  seised  thereof  (and  also  of  all  accruing  shares 
and  interests  to  which  she  may  become  entitled  under  the  will,  or 
otherwise),  to  the  use  of  her  children  (and  the  issue  of  such  of 
them  as  should  be  then  dead)  in  fee,  as  tenants  in  common  :  but, 
in  case  she  should  die  without  leaving  issue,  to  the  use  of  such 
persons  as  she  should  by  her  will  appoint ;  and,  in  default  of 
appointment,  "to  the  use  of  my  son  William,  and  my  said  daughter 
Anna,  or  such  of  them  as  shall  be  then  living,  and  the  issue  of  such 
of  them  as  shall  be  then  dead,  their  heirs  and  assigns  for  ever,  in 
equal  shares  and  proportions,  as  tenants  in  common,  such  last- 
mentioned  issue,  nevertheless,  to  take  only  the  share  or  shares 
their  deceased  parent  or  parents  would  respectively  have  taken,  if 
living." 

The  testator's  daughter  Maria  died,  unmarried,  and  intestate,  before 
the  testator,  who  died  leaving  his  son  William  and  daughter  Anna 
him  surviving.  If,  therefore,  this  were  the  whole  of  the  will  applic- 
[  *242  ]  able  to  the  estate  in  ^question,  no  doubt  could  exist,  that,  on  the 
testator's  death,  it  passed  by  the  will,  to  William  and  Anna,  as 
tenants  in  common  in  fee ;  and  that,  on  her  death,  in  the  year 
1848,  leaving  three  sons,  her  moiety  descended  to  her  eldest  sod, 
the  plaintiff  John  Greenwood,  as  her  heir-at-law,  so  as  to  exclude 
the  claim  of  the  other  plaintiffs :  and,  if  this  be  so,  it  is  agreed, 
by  the  form  of  the  question  submitted  to  us,  that  the  claim  of  the 
plaintiffs  is  to  fail  altogether. 
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But  it  is  contended,  on  their  behalf,  that  the  will  contains  another   Grxenwood 
limitation,  which  controls  the  bequest  above  stated,  and  operated  so    sutoliitm. 
as  to  cause  a  moiety  of  the  estate  in  question  to  pass,  on  the  death 
of  Anna,  to  her  three  sons,  as  tenants  in  common  in  fee  ;  in  which 
case,  the  plaintiffs  would  be  entitled  to  our  judgment. 

This  limitation  occurs  in  the  course  of  the  disposition  by  the  will 
of  another  estate  called  Scaitcliffe,  which  is  bequeathed  to  the 
trustees  in  fee,  upon  trust  to  receive  the  rents  and  profits,  and  pay 
them  over  to  the  testator*s  daughter  Anna,  during  her  life,  for  her 
separate  use ;  and,  after  her  death,  the  trustees  are  to  stand  seised 
of  this  estate, "  and  also  of  all  accruing  share  and  interest  to  which 
she  may  become  entitled  by  survivorship  under  the  trusts  of  this 
my  will,  or  otherwise,"  to  the  use  of  her  children  (and  the  issue  of 
sach  of  them  as  should  be  then  dead),  in  fee. 

It  was  argued  by  the  counsel  for  the  plaintiffs,  that,  looking  at 
the  whole  will,  the  words  "  all  accruing  share  and  interest  to  which 
my  said  daughter  Anna  may  become  entitled  by  survivorship," 
could  have  no  other  object  than  the  share  and  interest  which  she 
would  take  under  the  will  by  survivorship,  in  the  estate  in  question, 
in  the  event  of  her  sister  Maria  dying  without  issue  and  without 
having  exercised  her  power  of  appointment;  and  that,  consequently, 
the  effect  of  this  portion  of  the  will,  is,  to  limit,  in  that  event,  the 
moiety  *of  the  estate  in  question,  after  the  death  of  Anna,  to  her  [  •243  ] 
children,  as  tenants  in  common  in  fee.  This  disposition,  it  is  urged, 
ought  to  be  blended  with  the  ultimate  limitation  in  the  direct  devise 
to  Anna  and  her  heirs,  of  the  moiety  of  the  estate  in  question,  so 
as  to  control  the  ordinary  effect  of  that  limitation,  and  narrow  it 
to  an  estate  to  her  for  life,  and  afterwards  to  her  children.  And  it 
was  farther  contended,  that,  though  it  be  a  rule  of  construction, 
that  the  later  words  in  a  will  must  prevail,  and  former  words  which 
cannot  be  reconciled  therewith  must  be  disregarded :  yet  that  this 
rule  is  not  applicable  here,  both  because  the  later  limitation  may  be 
reconciled  with  the  former  by  construing  the  word  ''heirs"  to 
mean  ''children,"  and,  because  the  two  devises  to  the  two  daughters 
being  precisely  similar,  mutatis  mutandis,  a  similar  question  would 
have  arisen  if  Anna  had  died  without  issue,  and  intestate,  leaving 
Maria,  and  children  of  Maria,  surviving  her,  as  to  whether,  on  the 
death  of  Anna,  a  moiety  of  the  Scaitcliffe  Estate  passed  to  Maria  in 
fee,  or  to  her  for  life,  with  remainder  to  her  children  in  fee,  as 
tenants  in  common;  and,  in  such  case,  the  limitation  which  con- 
flicted with  the  bequest  in  fee  to  Maria,  instead  of  being  placed 
B.B« — ^VOL.  xcviu.  39 
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Orbshwood   earlier,  would  have  occarred  later  in  the  will ;  and  yet,  the  language 
SuTCLiFFx.    being  the  same  in  both  devises,  the  Court  must  necessarily  put  the 
same  construction  on  each. 

These  arguments  would  certainly  have  led  to  no  little  difficulty 
in  deciding  this  case,  if  it  were  clear  that  the  words  "  all  accruing 
share  and  interest  to  which  my  said  daughter  Anna  may  become 
entitled  by  survivorship,"  Ac,  applied  to  the  interest  which  she 
might  take  in  the  estate  in  question,  in  the  event  of  her  sister 
dying  without  issue,  intestate.    But  we  do  not  think  this  is  clear. 

The  clause  is  very  inconsiderately  worded ;  for,  it  embraces,  and 
assumes  to  dispose  of,  Anna's  interest  by  survivorship,  not  only  in 
[  *2^^  ]  any  estate  which  she  might  *take  under  the  will,  but ''  otherwise," 
t.e.,  taken  literally,  any  interest  which  might  come  to  her  by 
survivorship  in  estates  over  which  the  testator's  testamentary 
power  could  not  extend. 

Again,  the  phrase  '^  accruing  share  and  interest  to  which  she  may 
become  entitled  by  survivorship,"  does  not  appear  to  be  an  appro- 
priate description  of  a  share  in  an  estate  given  by  way  of  executory 
bequest,  in  the  event  of  a  prior  tenant  for  life  dying  without  leaving 
lawful  issue;  but  seems  rather  to  be  a  common  form  usually 
inserted  in  wills  which  contain  a  gift  of  an  estate  or  fund  to 
tenants  in  common  in  a  class,  with  a  clause  of  survivorship.  More- 
over, the  testator  proceeds,  in  the  event  of  Anna  dying  without 
issue,  and  without  having  exercised  her  power  of  appointment,  to 
limit  the  "  accruing  share  and  interest,"  &c.,  to  his  son  William 
and  daughter  Maria,  or  such  of  them  as  shall  be  then  living  (and 
the  issue  of  such  of  them  as  shall  be  then  dead),  their  heirs  and 
assigns,  for  ever.  Hence,  it  appears  to  follow,  that,  whatever  the 
testator  meant  by  the  expression  *'  all  accruing  share  and  interest," 
&c.,  he  meant  something  which  by  possibility  might  ultimately 
come  to  his  daughter  Maria.  If  this  be  so,  he  could  hardly  have 
intended  to  apply  the  clause  to  an  estate  which  could  not  arise  till 
after  Maria's  death. 

For  these  reasons,  we  think  it  is  doubtful  whether  this  limitation 
was  meant  in  any  way  to  control  the  bequest  of  the  moiety  of  the 
estate  in  question  to  Anna,  contingent  on  the  death  of  Maria  without 
leaving  issue.  And,  though  it  be  true  that  there  is  nothing  else  to 
be  found  in  the  will  to  which  it  can  be  applied,  yet  this,  perhaps, 
belongs  to  the  kind  of  wills,  by  no  means  of  rare  occurrence,  into 
which  common  forms  are  introduced  without  any  subject-matter  on 
which  they  can  operate.    At  all  events,  we  are  not  satisfied  that  the 
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testator  did  not  intend  the  direct  and  express  limitation  of  *the   Gbiemwood 

estate  in  question  to  his  son  and  daughter  Anna,  their  heirs  and    sotolipfjs. 

assigns,  for  ever,  as  tenants  in  common,  to  have  its  ordinary  legal       [  •245  ] 

effect.    And  we  must,  therefore,  hold  that  it  gave  them  the  fee,  as 

tenants  in  common.    Consequently,  our  judgment  must  be  for  the 

defendants. 

Judgment  for  the  defendants. 


LEWIS  V.  SIR  ROBERT  JUKES  CLIFTON.  **«^*- 

Jan.  27. 
(14  0.  B.  245—253 ;  S.  C.  2  C.  L.  E.  1350;  23  L.  J.  C.  P.  68 ;  18  Jur.  291.)  

To  a  declaration  on  a  contract  for  the  sale  of  growing  trees,  alleging  for 
breach,  that,  although  the  defendant  had  permitted  the  plaintiff  to  fell  and 
cany  away  certain  of  the  trees,  he  refused  to  permit  him  to  fell  and  carry 
away  the  residue, — ^the  defendant  pleaded,  that,  after  the  promise,  and 
before  breach,  the  plaintifif  fraudulently  felled  and  carried  away  trees  which 
were  not  sold  to  him,  exceediDg  in  number  and  value  the  said  residue,  which 
trees  so  fraudulently  felled  and  carried  away  were  taken  by  the  plaintifif  in 
fraudulent  substitution  of  the  trees  purchased  by  him  as  in  the  declaration 
mentioned;  that  the  plaintiff  kept  the  trees  so  fraudulently  felled  and 
carried  away  by  him ;  and  that  therefore  the  defendant  refused  to  permit 
him  to  fell  and  carry  away  the  residue  of  the  trees  contracted  for : 

Held,  that  the  plea  was  bad,  inasmuch  as  it  showed,  not  a  rescission  or 
abandonment  of  Uie  contract  by  the  plaintifif,  but  a  mere  act  of  trespass,  or 
wrongful  act,  for  which  the  defendant  might  have  a  remedy ;  and  that  there 
was  no  estoppel. 

[Under  the  present  practice  the  matter  alleged  in  the  plea  woidd  be  the 
foundation  of  a  counter-claim.] 


GROUCH  V.  The  LONDON   AND   NORTH-WESTERN       i864 
RAILWAY   COMPANY  (1).  "^^ll^ 

(14  0.  B.  255—297 ;  S.  0.  2  C.  L.  R.  188 ;  7  Bail.  Cas.  717  ;  23  L.  J.  C.  P.  73 '         ^  ^^^  ' 
18  Jur.  148  ;  2  W.  R.  166  ;  22  L.  T.  O.  S.  224.) 

One  who  holds  himself  out  as  a  carrier  of  goods  between  two  places  one 
of  which  is  beyond  the  confines  of  England,  is  still  subject  to  the  common 
law  liability  of  a  carrier  for  hire,  and  is  bound  to  accept  all  goods  which 
are  reasonably  tendered  to  him  for  conveyance  betweeu  those  limits. 

A  common  carrier  has  no  general  right  to  refuse  to  receive  a  parcel 
tendered  to  him  for  conveyance,  imless  informed  of  the  nature  of  its  contents. 

A  Railway  Company  acting  as  common  carriers,  and  bound  by  statute  to 
deal  equally  with  all  persons,  cannot  make  a  regulation  for  the  conveyance 
of  goods,  which  in  practice  affects  one  individual  only. 

By  an  order  of  Nisi  Frias,  dated  the  12th  of  February,  1858,  it 

was  ordered  by  the  Court,  with  the  consent  of  all  parties,  their 

(1)  Cited  with  approval  in  Nugent  v.  Smith  (1875)  1  C.  P.  D.  19,  423,  45 
L.  J.  C.  P.  19,  697.— J.  G.  P. 
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Crouch      coansel  and  attorneys,  that  a  verdict  should  be  entered  for  the 

Till         plaintiff,  damages  500/.,  costs  408.;  but  that  such  verdict  should 

^NoSth^''^  be  subject  to  the  award  of  a  barrister,  to  whom  the  said  cause 

Wbstrrn      was  thereby  *referred :  And  by  the  like  consent  it  was  thereby  also 

r  •2M  "•      ordered  that  the  arbitrator,  on  request  by  either  party,  should  raise 

and  state  any  points  of  law  for  the  opinion  of  the  Court,  by  the 

award,  or  otherwise,  and  might  defer  making  any  final  award  until 

the  opinion  of  the  Court  should  have  been  given  on  any  point  or 

points  so  raised  before  the  making  of  the  award,  and  which  opinion 

should  be  binding  on  the  said  arbitrator. 

The  arbitrator,  after  reciting  the  order  as  above,  and  further 
reciting  that  he  had  taken  upon  himself  the  burthen  of  the  refer- 
ence, and  had  heard  the  parties  and  the  evidence  adducted  before 
him,  and  considered  the  same,  and  had  been  requested  by  both 
parties  to  raise  and  state  the  under-mentioned  points  of  law  for  the 
opinion  of  the  Court,  and  had,  at  the  like  request  of  both  parties, 
deferred  making  his  award  until  the  opinion  of  the  Court  should 
have  been  given  on  the  points  so  raised,— in  order  to  raise  the  said 
questions  of  law  for  the  opinion  of  the  Court,  found  the  following 
facts: 

Both  the  plaintiff  and  the  defendants  carry  on  the  trade  of 
carriers ;  and  the  action  is  brought  for  the  refusal  by  the  defen- 
dants to  carry  certain  parcels  for  the  plaintiff,  from  London  to 
Glasgow,  and  from  London  to  Sheffield,  respectively,  under  the 
circumstances  hereinafter  set  forth. 

The  declaration  contained  thirteen  counts :  but  the  questions  arose 
on  the  first  and  seventh  counts,  and  the  pleadings  thereto. 

The  first  count  stated  that  the  defendants,  before  and  at  the 
times  thereinafter  mentioned,  were  common  carriers  of  goods  and 
chattels  for  hire,  from  Euston  Square  station,  in  the  county  of 
Middlesex,  to  Glasgow,  in  Scotland;  that  thereupon,  theretofore, 
to  wit,  on  the  10th  of  October,  1850,  the  plaintiff  caused  to  be 
[  *257  ]  tendered  to  the  defendants,  they  being  such  common  carriers  *as 
aforesaid,  at  Euston  Square  station  aforesaid,  being  the  place  by 
them  then  used  in  the  way  of  their  said  business  as  common  carriers 
for  the  receipt  of  parcels  and  goods  to  be  by  them  carried  and 
conveyed  as  such  common  carriers  as  aforesaid,  a  certain  package 
of  the  plaintiff  containing  divers  goods,  to  wit,  fifty  gross  of  steel 
pens,  one  silver  watch,  five  dozen  of  forks,  five  dozen  of  spoons, 
and  fifty  pieces  of  plate  of  the  plaintiff,  of  great  value,  to  wit,  of 
the  value  of  200/.,  and  then  requested  the  defendants  to  receive 
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and  to  carry  and  convey  the  same  from  E  us  ton  Square  station  Crouch 
aforesaid  to  Glasgow  aforesaid ;  that  the  defendants  then  had  ample  tub 
convenience  for  receiving  and  carrying  and  conveying  the  same  nouth^^^ 
according  to  the  said  requirement  of  the  plaintiff  in  that  behalf,  and  Wkstkrn 
the  plaintiff  was  then  ready  and  willing,  and  then  offered  to  pay  to  the 
defendants  such  sum  of  money  as  the  defendants  were  legally  entitled 
to  receive,  for  the  receipt  and  carriage  and  conveyance  of  the  said 
package  of  goods  from  Euston  Square  station  aforesaid  to  Glasgow 
aforesaid,  and  all  other  charges  whatsoever  which  the  defendants 
were  then  authorised  or  entitled  to  make  or  receive  for  the  receipt, 
carriage,  and  conveyance  of  the  said  package  of  goods  in  manner 
as  aforesaid,  to  wit,  the  sum  of  48.  lOd. ;  and  the  defendants  then 
had  notice  of  the  premises:  Yet  the  defendants,  not  regarding  their 
duty  as  such  common  carriers  as  aforesaid,  but  contriving  and 
wrongfully  and  unjustly  intending  to  injure  the  plaintiff,  though 
they  did  receive  as  aforesaid,  and  carry  and  convey,  the  goods  of 
divers  other  persons  on  that  occasion,  from  Euston  Square  station 
aforesaid  to  Glasgow  aforesaid,  did  not  nor  would,  at  the  said  time 
when  they  were  so  requested  as  aforesaid,  nor  at  any  time  after- 
wards, carry  or  convey  the  said  package  of  goods  from  Euston 
Square  station  aforesaid  to  Glasgow  aforesaid,  at  or  for  the  said  sum 
of  money  so  offered  to  them  by  the  plaintiff  as  aforesaid,  or  *other-  [  *258  ] 
wise,  but  wholly  neglected  and  refused  so  to  do,  though  they  might 
and  could  and  ought  as  such  carriers  to  have  received,  carried,  and 
conveyed  the  same  as  aforesaid,  at  and  for  the  sum  of  money  afore- 
said ;  whereby  the  plaintiff  was  then  forced  and  obliged  to  and  did 
procure  the  said  package  of  goods  to  be  carried  and  conveyed  from 
Boston  Square  station  aforesaid  to  Glasgow  aforesaid,  at  much 
greater  expense  than  the  said  sum  of  money  so  offered  by  him  to 
the  defendants  as  aforesaid,  to  wit,  the  expense  of  10«.,  and  was 
also  delayed  in  the  conveyance  of  the  said  package  as  aforesaid, 
for  a  long  time,  to  wit,  forty-eight  hours  then  next  following. 

The  seventh  count  stated  that  the  defendants,  before  and  at  the 
times  in  that  count  after  mentioned,  were  common  carriers  of  goods 
and  chattels  for  hire,  from  Euston  Square  station  aforesaid,  to 
Sheffield,  in  the  county  of  York;  that  thereupon,  theretofore,  to 
wit,  on  the  2Ist  of  October,  1850,  the  plaintiff  caused  to  be  tendered 
to  the  defendants,  they  being  such  common  carriers  as  aforesaid, 
at  Euston  Square  station  aforesaid,  beinp;  the  place  by  them  then 
used  in  the  way  of  their  said  business  as  common  carriers  for  the 
receipt  of  parcels  and  goods  to  be  by  them  carried  and  conveyed* 
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Cbouoh      as  Bach  common  carriers  as  aforesaid,  a  certain  other  package  of 
Xhr         the  plaintiff,  containing  divers  goods  of  the  plaintiff,  to  wit,  one 
^NoOTHt***  hundred  dozen  of  shoes,  one  hundred  dozen  of  books,  and  one 
WmxRH     hundred  pieces  of  music,  of  great  value,  to  wit,  of  the  value  of 
20Z.,  and  then  requested  the  defendants  to  receive  and  to  carry 
and  convey  the  same  from  Euston  Square  station  aforesaid  to 
ShefiSeld  aforesaid;  that  the  defendants  then  had  ample  convenience 
for  receiving  and  carrying  and  conveying  the  same  according  to 
the  said  requirement  of  the  plaintiff  in  that  behalf,  and  the  plaintiff 
was  then  ready  and  willing,  and  then  offered,  to  pay  to  the  defen- 
dants such  sum  of  money  as  the  defendants  were  legally  entitled 

L  '^ss  ]  to  receive  *for  the  receipt,  carriage,  and  conveyance  of  the  last- 
mentioned  package  of  goods  from  Euston  Square  station  aforesaid 
to  Sheffield  aforesaid,  and  all  other  charges  whatsoever  the  defen- 
dants were  then  authorised  or  entitled  to  make  or  receive  for  the 
receipt,  carriage,  and  conveyance  of  the  said  last-mentioned  package 
of  goods  in  manner  aforesaid,  to  wit,  the  sum  of  28.  5d. ;  and  the 
defendants  then  had  notice  of  the  premises :  Yet  the  defendants, 
not  regarding  their  duty  as  such  common  carriers  as  aforesaid,  but 
contriving  and  wrongfully  and  unjustly  intending  to  injure  the 
plaintiff,  though  they  did  receive  as  aforesaid  and  carry  and  convey 
the  goods  of  divers  other  persons  on  that  occasion  from. Euston 
Square  station  aforesaid  to  Sheffield  aforesaid,  did  not  nor  would, 
at  the  said  time  when  they  were  so  requested  as  aforesaid,  or  at 
any  time  afterwards,  carry  or  convey  the  last-mentioned  package 
of  goods  from  Euston  Square  station  aforesaid  to  Sheffield  afore- 
said, at  or  for  the  said  sum  of  money  so  offered  to  them  by  the 
plaintiff  as  aforesaid,  or  otherwise,  but  wholly  neglected  and  refused 
so  to  do,  though  they  might  and  could  and  ought,  as  such  common 
carriers,  to  have  received,  carried,  and  conveyed  the  same  as  afore- 
said at  and  for  the  last-mentioned  sum  of  money ;  whereby  the  plaintiff 
was  then  forced  and  obliged  to,  and  did  procure  the  said  package  of 
goods  to  be  carried  and  conveyed  from  Euston  Square  station  afore- 
said to  Sheffield  aforesaid  at  much  greater  expense  than  the  said  sum 
of  money  so  offered  by  him  as  aforesaid,  to  wit,  the  expense  of  lOf ., 
and  was  also  delayed  in  the  conveyance  of  the  said  package  of  goods 
for  a  long  time,  to  wit,  forty-eight  hours  then  next  following. 

To  these  counts  the  defendants  pleaded  the  following  pleas:  first. 
Not  guilty;  second,  to  the  first  count,  that  they  the  defendants 
were  not  common  carriers  of  goods  and  chattels  for  hire  from 

[  ^260  ]       Euston  Square  station,  in  the  *county  of  Middlesex,  to  Glasgow, 
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in    Scotland,  in  manner  and  form,   &c., — ^thirty-ROCond,  to  the      Crouoh 
seventh  count,  a  similar  plea  to  the  second,  mutatis  mutandis, —        thb 
fifty-seventh,  to  the  first  ten  counts,  that,  at  the  time  of  the  making  ^^^^^ 

of  the  tender  of  each  of  the  packages  in  those  counts  mentioned,     Wrstbkn 

Railway  Co. 
the  defendants  requested  the  plaintifif  to  inform  them  of  the  con- 
tents of  such  package,  with  which  request  the  plaintiff  always  wholly 
refused  to  comply,  and  did  not  nor  would  ever  inform  the  defendants 
of  the  contents  of  such  package,  and  always  required  the  defendants 
to  receive  such  package,  and  carry  and  convey  the  same  without 
being  informed  of  the  contents  of  such  package;  wherefore,  and 
because  the  defendants  did  not  know  what  such  packages  respectively 
contained,  they  the  defendants,  at  the  said  several  times  when  &c. 
in  the  said  ten  counts  mentioned  respectively,  would  not  receive, 
carry,  and  convey  the  said  packages  respectively,  but  refused  to 
receive  the  same  respectively,  and  refused  to  carry  and  convey  the 
same  respectively,  according  to  the  plaintiff's  respective  require- 
ments in  that  behalf,  as  they  lawfully  might,  for  the  cause  afore- 
said,— fifty-eighth,  to  the  first  and  five  following  counts,  that  they 
the  defendants  were,  at  the  several  times  in  those  counts  mentioned, 
and  still  are,  the  Company  incorporated  by  the  statute  made  and 
passed  in  the  Session  of  Parliament  held  in  the  ninth  and  tenth 
years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  intituled 
''An  Act  to  consolidate  the  London  and  Birmingham,  Grand 
Junction,  and  Manchester  and  Birmingham  Railway  Companies,  and 
for  the  purposes  and  objects  in  the  said  Act  mentioned  and  referred 
to;"  and  that  Glasgow  in  the  said  several  counts  mentioned, 
always  was  and  is  beyond  the  limits  of  the  railways  and  works 
of  the  defendants;  and  that  the  defendants  never  were  incorpo- 
rated, regulated,  or  impowered  by  any  charter  or  Act  of  Parliament, 
or  otherwise,  other  than  and  except  by  ^public  Acts  of  the  Parlia-  [  *2()i  ] 
ment  of  the  United  Kingdom  of  Great  Britain  and  Ireland, — fifty- 
ninth,  to  the  seventh,  eighth  and  ninth  counts,  that  they  the 
defendants  were,  at  the  several  times  in  those  counts  mentioned, 
and  still  are,  the  Company  incorporated  by  the  statute  made  and 
passed  in  the  Session  of  Parliament  held  in  the  ninth  and  tenth 
years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  intituled 
"  An  Act  to  consolidate  the  London  and  Birmingham,  Grand  Junc- 
tion, and  Manchester  and  Birmingham  Bailway  Companies,  and  for 
the  purposes  and  objects  in  the  said  Act  mentioned  and  referred 
to ; "  and  that  Sheffield,  in  the  said  several  counts  mentioned 
always  was,  and  is,  beyond  the  limits  of  the  railways  and  works 
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Orouoh      of  the  defendants ;  and  that  the  defendants  never  were  incorporated, 
The         regulated,  or  impowered  by  any  charter  or  Act  of  Parliament,  or 
^NMtTH^"*^  otherwise,  other  than  and  except  by  public  Acts  of  the  Parliament 
WnrsBif     of  the  United  Kingdom  of  Great  Britain  and  Ireland. 

Railway  Oo 

The  plaintiffs  joined  issue  on  the  first,  second,  and  thirty-second 
pleas,  replied  de  injuiia  to  the  fifty-seventh,  and  demurred  to  the 
fifty-eighth  and  fifty-ninth, — the  ground  of  demurrer  stated  in  the 
margin  being,  ''  that  there  is  nothing  unlawful  in  the  Com- 
pany becoming  carriers  of  goods  beyond  the  limits  of  their  own 
railways." 

The  plaintiff  is  a  small  parcels  collector  and  carrier.  He  has 
receiving-offices  in  various  parts  of  London,  at  which  his  agents 
receive  parcels  directed  to  parties  in  the  country.  These  are 
coUect'Od  at  the  plaintiff's  central  office  in  Tudor  Street,  Biackfriars, 
where  they  are  sorted,  and  all  the  parcels  for  one  town  are  packed 
into  one  parcel,  which  is  then  directed,  and  forwarded  by  rail 
or  otherwise  to  the  plaintiff's  agent  in  that  town,  and  by  him 
opened,  and  distributed  to  the  various  parties  to  whom  they  are 
directed. 

This  mode  of  packing  parcels  effects  a  saving  in  the  cost  of  con- 
[  *2B2  ]  veyance ;  and  there  is  less  risk  of  loss,  and  *less  trouble.  The 
plaintiff  has  agents  at  Sheffield  and  Glasgow,  and  other  places,  for 
the  above  purpose. 

Formerly,  the  plaintiff  used  to  send  these  packed  parcels  by 
waggon  and  coach ;  but,  since  the  introduction  of  railways,  these 
modes  of  conveyance  no  longer  exist ;  and  the  plaintiff  is  compelled 
to  send,  and  does  send,  these  parcels  by  railway,  without  which  he 
could  not  carry  on  his  business. 

During  the  year  1850,  there  was  no  other  railway  which  carried 
to  Birmingham  than  the  defendants'.  For  each  of  the  packages  so 
forwarded  the  plaintiff  makes  a  charge. 

The  plaintiff  has  carried  on  this  business  for  the  last  thirty  years, 
and  is  not  the  only  person  who  has  made  a  trade  of  collecting  and 
forwarding  packed  parcels  in  the  manner  described. 

The  practice  of  packing  and  sending  parcels  as  above  described, 
has  been  always  well  known  and  in  common  use  in  the  carrying 
trade,  and  has  always  been  in  use  amongst  the  wholesale  houses  in 
the  stationery,  woollen,  and  other  trades,  although  they  do  not 
make  a  business  or  profit  of  it,  as  is  done  by  the  plaintiff.  They, 
however,  commonly  inclose  in  packages  for  their  country  customers 
parcels  from  other  London  houses,  sometimes  for  the  same  and 
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sometimes  for  diflferent  consignees,  but  all  in  the  same  parcel :  and      Crouch 
for  this  they  take  2d.  a  parcel.  Thb 

This  practice  was  well  known  to  the  defendants;    and  it  has  ^ngoth^^^ 
always  been  the  defendants*  course  of  business  to  receive,  book,  and  ^^^^/y  Co 
carry  packed  parcels  from  London  to  Glasgow  or  Sheffield,  through- 
out, from  such  wholesale  houses,  either  with  or  without  prepay- 
ment, and  without  objections  to  their  being  packed  parcels,  and 
knowing  them  to  be  such. 

The  defendants  are  incorporated  under  the  9  i  10  Vict.  c.  cciv. ; 
and,  by  the  2nd  section,  the  powers  of  the  8  &  9  Vict.  cc.  16  and 
20  are  extended  thereto. 

The  defendants'  line  towards  Sheffield  ends  at  Rugby.     Thence       [  263  ] 
to  Sheffield  is  the  line  of  the  Midland  Railway  Company. 

The  defendants'  line  towards  Glasgow  ends  at  Preston.  Thence 
to  Lancaster  is  the  Lancaster  and  Preston  Junction :  from  Lan- 
caster to  Carlisle,  is  the  Lancaster  and  Carlisle  Railway :  and, 
from  Carlisle  to  Glasgow,  is  the  Caledonian  Railway.  These 
Companies  are  all  established  by  various  statutes  (l).     *     *     * 

Although  the  defendants'  line  ends  at  Preston  and  Rugby 
respectively,  yet  the  defendants,  at  the  times  in  question,  were, 
and  have  always  been,  accustomed  to  book  and  receive  and  carry 
passengers,  goods,  and  parcels  of  all  descriptions  to  be  carried,  and 
have  constantly  so  carried  them,  beyond  the  limits  of  their  own  lines, 
and  over  those  of  the  above  Companies,  and  so  through  to  Glasgow 
and  Sheffield  respectively,  receiving  the  price  of  the  carriage  for 
the  whole  distance.  Such  was  their  ordinary  course  of  business 
before  and  at  the  times  in  question,  and  is  so  still ;  and  the  defen- 
dants also  advertise,  and  hold  themselves  out  to  the  public  as 
carriers  of  passengers  and  parcels  through  from  London  to  Glasgow 
and  Sheffield  respectively,  at  certain  rates  laid  down  in  their 
published  tables. 

Amongst  others  of  the  public,  the  defendants  have  from  time  to 
time  carried  for  the  plaintiff  from  London  to  Glasgow  and  Sheffield 
respectively. 

The  defendants  have  been  and  are  enabled  to  carry  beyond  the 
limits  of  their  own  lines,  to  Glasgow  and  Sheffield,  by  means  of 
arrangement  with  the  above  Railway  Companies :  but,  of  the  nature 
of  such  arrangement,  or  the  fact  of  its  existence,  the  plaintiff  bad 
neither  notice  nor  knowledge.     The  nature  of  such  arrangement  is  as 

(1)  Midland,  7  Vict.  c.  xviii.  ;  Lan-  Lancaster  and  Carlisle,  7  Vict,  ex  xxvii.; 
caster  and  Pteston,  7  Will.  IV.  c.  xxii. ;      Caledonian,  8  &  9  Vict.  c.  cclxii. 
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Cbouch  follows :  The  trains  destined  to  go  through  from  London  to  Glasgow 
f]^^  and  ShefiSeld  respectively,  are  composed  ordinarily  of  the  defendants* 
^NoKTH^***  carriages,  which  are  *suflFered  by  the  other  Companies  to  proceed 
WoTESK  right  through,  without  change.  The  Sheffield  trains,  from  London 
r  *264  1  ^  ^^S^y*  ^^^  ^  charge  of  the  defendants'  servants ;  but,  at  Bugby, 
they  are  taken  charge  of  and  conducted  forward  by  the  servants 
and  locomotive  engines  of  the  Midland  Railway  Company.  The 
trains  to  Glasgow  are  conducted  by  the  defendants'  servants  as  far 
as  Preston ;  from  which  place  they  are  conducted  onwards  by  the 
servants  and  locomotives  of  the  Northern  Companies  before  men- 
tioned, except  that,  from  Preston  to  Carlisle,  the  defendants  find 
locomotive  power,  which  they  do  under  a  distinct  agreement 
between  them  and  the  Lancaster  and  Carlisle  Bailway  Company. 

Parcels  booked  by  the  defendants  through  to  Sheffield  or 
Glasgow,  are  entered  on  a  Sheffield  or  Glasgow  way-bill,  and  pass 
through,  in  a  Sheffield  or  Glasgow  van  belonging  to  the  defendants, 
the  entire  distance,  without  disturbance  or  delay.  The  van  is  locked, 
and  a  key  is  kept  by  the  defendants  in  London  and  Sheffield  or 
Glasgow  respectively :  but  at  no  intermediate  place  is  a  key  kept, 
nor  can  any  access  be  there  had  to  the  goods  in  the  van. 

By  corresponding  arrangements  between  the  Companies,  the 
Caledonian  Railway  Company  are  enabled  to  and  do  receive,  book, 
and  carry  parcels  and  passengers  through  from  Glasgow  to  London ; 
and  the  same  holds  with  respect  to  the  Midland  Bailway  Company, 
from  Sheffield. 

At  the  '' clearing-house "  in  London,  accounts  are  periodically 
settled  between  the  different  Bailway  Companies,  including  the 
defendants  and  the  Midland  Bailway  Company,  and  also  the 
Lancaster  and  Carlisle  and  the  Caledonian  Company ;  and  the 
sums  received  for  carriage  of  through  passengers  and  parcels  are 
divided  between  the  various  Companies,  in  proportion  to  the  length 
[  *265  ]  of  their  respective  lines.  Accounts  are  also  ^periodically  settled  at 
the  clearing-house,  between  the  respective  Companies,  in  respect  of 
the  carriages  and  parcel  vans  of  the  above  Companies  which  from 
time  to  time  have  run  over  each  others'  lines  with  passengers  and 
parcels,  both  to  and  from  London. 

The  clearing-house  is  now  regulated  by  the  "  Bailway  Clearing 
Act,  1850,"  18  &  14  Vict.  c.  S3 ;  and,  prior  to  the  passing  of  that 
Act,  was  conducted  on  the  system  there  pointed  out. 

In  July,  1849,  the  defendants  issued  to  their  servants  the  follow- 
ing orders  with  respect  to  packed  parcels : 
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"London  and  North-Western  Railway,  Cbouoh 

"  EusTON  Station,  8rd  July,  1849.  The 

"  Extract  from  minutes  of  proceedings  (19th  June,  1849)  on  the      jSoth^^ 
subject  of  packed  goods.  rI^S5?^Co. 

"1.  That  parcels  be  invoiced  to  termini  of  the  London  and 
North-Westem  line  only. 

**  2.  That  all  be  prepaid  over  this  line. 

"8.  That  no  money  be  paid  by  this  C!ompany  on  any  such 
packages,  when  delivered  to  us  by  any  other  Company  or  carrier,  or 
other  person." 

The  plaintiff  was  informed  of  the  above  orders.  They  had  not 
been  revoked  at  the  times  in  question :  but  they  had  never  been 
enforced  against  any  one  but  the  plaintiff,  although,  between  July 
and  October,  1850,  numerous  packed  parcels,  and  known  by  the 
defendants  to  be  such,  were  in  the  ordinary  course  of  the  defen- 
dants' carrying  business  received  and  booked  by  the  defendants  for, 
and  by  them  carried,  both  to  Glasgow  and  ShefSeld,  from,  the  various 
wholesale  houses  in  London,  in  the  ordinary  way,  both  with  and 
without  being  prepaid. 

On  the  8rd  of  September,  1849,  Grew  (the  agent  and  manager  at 
Ragby  both  for  the  Midland  Railway  Company  and  the  defendants) 
received  from  the  Midland  Railway  Company  an  order,  in  the 
following  terms : 

"  Midland  Railway.  [  266  ] 

"  Memorandum,  Derby  to  Rugby  Station. 

"  Monday,  8rd  September,  1849. 

"  Dear  Sir, — I  send  you  below  copy  of  an  order  from  the  com- 
mittee of  management,  respecting  packed  parcels,  which  must  in 
future  be  charged  the  ordinary  rates.  *'  C.  Mills." 

"  1.  That  parcels  be  entered  to  the  termini  of  the  Midland  lines 
only. 

"  2.  That  all  be  prepaid  on  this  line. 

"8.  That  no  money  be  paid  by  this  Company  on  any  such 
packages,  when  delivered  to  us  by  any  other  Company  or  carrier, 
or  other  person." 

The  plaintiff  was  informed  of  this  order. 

No  similar  order  to  that  of  the  8rd  of  September,  1849,  was 
made  either  by  the  Lancaster  and  Carlisle  or  the  Caledonian 
Railway  Company. 
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Cbouou  On  the  2l8t  of  October,  1850,  the  plaintiff,  in  the  ordinary  course 

Xhb  o'  ^^b  business,  took  a  parcel  to  the  defendants'  station  at  Euston 

^N^TH^  Square,  and  delivered  it  to  defendants  in  time  for  their  mail  train 

Wbstjsrn  for  Sheffield.    The  weight  was  18  lbs.     It  was  directed,  "  London, 

Railway  Co.  ^j^^  q^j.    jq^q      j^^jj   fj^^^^     Weight,   18  lbs.     Mr.  G.  Briggs, 

19,  Norfolk  Street,  Sheffield.  Carriage  paid  to  Sheffield."  It 
contained  two  small  parcels  directed  to,  and  intended  by  the 
plaintiff  to  be  delivered  by  Briggs  to,  two  different  consignees 
at  Sheffield.  Briggs  was  the  plaintiff's  agent  at  Sheffield  for  that 
pur[Ose. 

The  plaintiff  delivered  the  package,  at  the  station,  to  the  defen- 
dants, and  tendered  them  2^.  5d.  for  the  carriage  to  Sheffield  by 
the  above  mail  train.  28.  5d,  was  the  charge  receivable  and 
received  by  the  Company  for  parcels  of  that  weight  booked  by 
them  for  parcels  through  to  Sheffield  by  the  above  mail  train. 
[  267  ]  The  defendants,  on  the  package  being  tendered,  asked  if  it  was  a 

packed  parcel.  The  plaintiff  admitted  it  was.  The  defendants 
then  inquired  the  contents  of  each  inclosed  parcel.  The  plaintiff 
said  he  did  not  know,  and  could  not  give  them.  The  defendants 
said  they  would  not  receive  and  book  the  parcel  to  Sheffield :  they 
would  only  take  the  carriage  of  packed  parcels  to  the  extent  of  their 
own  line ;  and  that  they  would  not  carry  it  to  [sic]  Rugby.  The 
plaintiff  protested,  and  urged  it  should  be  carried  to  Sheffield, 
which  the  defendants  refused. 

The  defendants  were  willing  to  take  the  amount  of  the  carriage 
to  Bugby.  The  plaintiff  paid  them  Is.  2d,  for  the  carriage  to 
Bugby,  with  2d.  booking.  These  were  the  usual  charges  for 
booking  and  carriage  to  Bugby  by  mail  train. 

The  package  was  taken  that  evening  by  the  said  mail  train  to 
Bugby,  but  no  further,  by  the  defendants,  where  it  arrived  the  next 
morning  at  12.5  a.m.  of  the  22nd  of  October.  It  was  then  removed 
from  the  said  mail  train,  and  delivered  to  the  Midland  Railway 
Company,  by  whom  it  was  forwarded  by  a  train  belonging  to  the 
said  Midland  Company,  which  left  Bugby  at  6.45  a.m.  of  the  22nd 
of  October,  and  arrived  at  Sheffield  at  11.55  a.m.,  and  was  there 
delivered  to  Briggs  about  1  p.m.  of  the  same  day.  Briggs  had  to 
pay,  and  paid.  Is.  6d.  for  the  carriage  from  Rugby  to  Sheffield,  to 
the  said  Midland  Railway  Company,  to  whom  the  defendants  had 
delivered  it  at  Rugby  as  aforesaid,  and  by  whom  it  was  forwarded 
to  the  plaintiff  at  Sheffield,  and  there  delivered  as  aforesaid. 

Had  the  parcel  gone  by  the  said  mail  train  to  Sheffield  direct,  it 
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\roald  hsve  reached  that  place  at  4.15  a.m.  of  the  22nd  of  October,      Oboitoh 

9 

and  would  have  been  delivered  to  Briggs  about  7  a.m.  of  that  day.        tub 
BriggB,  on  receipt  of  the  package,  delivered  the  contents  to  the       ijoot^*^ 

consignees.  .„  ^  kstern 

,  -.1  .     ,         1  •  Railway  Co. 

On  the  21st  of  October,  the  defendants  received  packages  from        r  ggg  j 

other  persons  for  the  above  mail  train,   and  booked  them   for 

Sheffield;  and  such  packages  were  forwarded  by  the  above  mail 

train,  and  were  by  it  carried  to  Sheffield,  without  detention   at 

Bugby.    At    Sheffield,  such  packages  were  delivered  out  to  the 

consignees  there  between  7  and  8  a.m.  of  the  22u.d  of  October. 

On  the  2drd  of  October,  1850,  the  plaintiff  took  and  delivered 
another  parcel  to  the  defendants,  at  their  station  at  Euston  Square, 
weight  16^  lbs.,  in  time  for  the  mail  train,  directed, ''  London,  23rd 
October,  1850.  Per  Caledonian  Mail  Train.  To  Mr.  J.  Hinshel- 
wood,  18,  Miller  Street,  Glasgow.     Carriage  paid  throughout." 

This  parcel  contained  five  small  parcels,  directed  to,  and  intended 
to  be  delivered  by  Hinshelwood,  to  as  many  different  consignees. 
Hinshelwood  was  the  plaintiff's  agent  at  Glasgow,  for  that  purpose. 

The  plaintiff  offered  the  defendants  Ss.  Gd.  for  the  carriage  to 
Glasgow.  5«.  6^1.  was  the  charge  receivable  and  received  by  the 
defendants  for  parcels  of  that  weight  booked  by  them  through  to 
Glasgow  by  mail  trains.  The  defendants,  on  its  being  tendered, 
requested  to  know  whether  it  was  a  packed  parcel.  The  plaintiff 
admitted  it  was.  The  defendants  then  asked  the  contents  of  each 
inclosed  parcel.  The  plaintiff  said  he  did  not  know,  and  could  not 
give  them.  The  defendants  then  said  they  would  not  receive  and 
book  the  parcel  to  Glasgow,  and  that  it  would  go  no  further  than 
Preston.  The  plaintiff  protested,  and  urged  that  it  should  be 
carried  to  Glasgow.  The  plaintiff  again  requested  the  parcel  to  be 
booked  to  Glasgow,  which  the  defendants  refused. 

The  defendants  were  willing  to  take  the  carriage  to  Preston,  and 
the  plaintiff  paid  them  88.  for  the  carriage  to  Preston,  and  2d. 
booking.     8«.  is  the  usual  charge  to  Preston. 

The  defendants  took  the  package  by  the  mail  train  that  evening  [  269  ] 
to  Preston  (28rd  of  October),  8.45  p.m.  It  arrived  in  the  usual 
course  at  Preston,  at  4  next  morning.  The  defendants  carried  the 
parcel  no  further.  It  was  there  removed  by  them  from  the  Glasgow 
mail  train,  and  delivered  to  another  Company,  by  whom  it  was 
forwarded  on  by  their  train,  which  left  Preston  at  9.50  a.m.  of  the 
same  day.  It  arrived  at  Glasgow,  8.15  p.m.  same  day,  and  was 
delivered  to  Hinshelwood  on  the  25th  of  October,  between  8  and 
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CiovoH      9  A.M.    Hinshelwood  paid  2$.  6d.  for  the  carriage  from  Preston  to 

1^         Glasgow,  to  another  Baiiway  Company. 

London  and      jj^d  the  parcel  gone  on  by  the  mail  train  to  Glasgow  direct,  it 

WiBTKRN     would  have  reached  Glasgow  at  1  p.m.  of  the  24th  of  October  and 

would  have  been  delivered  to  Hinshelwood*s  servant  between  1  and 

2  P.M.    Hinshelwood,  on  receipt  of  the  parcel,  delivered  the  contents 

to  the  di£ferent  consignees. 

On  the  28rd  of  October,  the  defendants,  in  the  ordinary  course  of 
business,  received  packages  from  other  persons,  and  booked  them 
through  to  Glasgow,  and  such  packages  were  forwarded  by  the 
above  mail  train,  and  were  by  it  carried  through  by  the  defendants 
to  Glasgow,  without  detention  as  above  at  Preston,  and  delivered 
out  at  Glasgow  to  the  consignees  there  between  1  and  2  p.m.  of  the 
24th  of  October,  being  twenty  hours  sooner  than  the  plaintiff's 
parcel  was  delivered. 

No  objection  was  made,  on  either  of  the  above  occasions,  as  to 
the  size  or  weight  of  the  parcels,  or  that  they  were  improper 
parcels  to  be  carried  by  mail  train ;  and  no  other  objection  was 
made,  nor  was  there  in  fact  any  other  objection  existing  to  either  of 
the  said  parcels  being  booked  and  carried  by  the  defendants  through 
from  London  to  Sheffield  and  Glasgow,  respectively,  than  that  of 
[  *270  ]  their  being  packed  parcels  :  and,  but  for  that  circumstance,  *the 
defendants  would  then  have  booked  and  carried  them  through 
accordingly. 

The  mail  train  is  the  quickest  and  dearest.  It  is  a  great  injury 
to  the  plaintiff  in  his  trade,  to  have  his  parcels  delayed  as  above, 
and  to  pay  the  extra  charge. 

Upon  both  the  occasions  in  question,  the  defendants  booked  and 
carried  both  ordinary  and  packed  parcels  (some  of  them  having 
been  prepaid,  and  others  not,)  through  by  the  said  mail  train  from 
London  to  Sheffield  and  Glasgow  respectively. 

The  defendants  did  not  carry  either  of  the  said  parcels  beyond 
Bugby  and  Preston,  respectively;  at  which  places  they  were 
delivered  over  to  other  Baiiway  Companies,  and  by  them  conveyed 
to  their  destination,  with  the  delays  and  under  the  circumstanoes 
described. 

The  arbitrator  further  found  that  the  cause  of  the  defendants' 
refusing  to  receive  the  said  parcels,  and  to  carry  and  convey  the 
same,  was  not  that  the  defendants  did  not  know  what  such  packages 
respectively  contained,  as  in  the  iifty-seventh  plea  alleged,  but 
because  they  were  "  packed  parcels,"  and  for  no  other  reason. 
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The   defendants  contended, — First,   that  the  meaning  of  the      Cbouoh 
allegation  in  the  declaration,  that  the  defendants  were  common        Tg*|g 
carriers,  was,  that  they  were  carriers  of  goods  indiscriminately,  and  ^^^^  ^^^ 
that  the  above  regulations  of  the  defendants  as  to  packed  parcels,     wkbteun 
negatived  the  general  averment,  and  showed  that  the  defendants 
were  not  in  point  of  law  common  carriers,  as  alleged : 

Secondly, — that  the  defendants  were  common  carriers  to  the 
extent  of  their  own  line  only,  even  with  respect  to  ordinary 
parcels : 

Thirdly, — that,  at  all  events,  they  were  common  carriers  only  to 
the  extent  of  their  own  line,  with  respect  to  packed  parcels : 

Fourthly, — that,  as,  Glasgow  is  beyond  the  realm,  the  defendants 
could  not  be  common  carriers  from  *London  to  Glasgow,  in  the  sense       [  •271  ] 
of  the  averment  in  the  declaration,  nor  bound  to  carry  to  Glasgow. 

Fifthly, — that  the  defendants  could  not  be  common  carriers  beyond 
the  limits  of  their  own  line;  anything  done  beyond  such  limits 
being  ultra  vires. 

The  plaintiff  contended,  that  the  fifty-seveuth  plea  was  bad  in 
law,  and  was  not  supported  by  the  above  facts. 

The  arbitrator,  at  the  request  of  the  parties,  and  in  pursuance  of 
the  order  of  reference,  submitted  the  above,  so  far  as  it  involved 
any  questions  of  law,  for  the  opinion  of  the  Court. 

J.  Brown  (with  whom  was  dmcli)^  for  the  plaintiff: 

1.  The  Company  are  properly  charged  as  common  carriers 
beyond  the  confines  of  the  realm.  They  *are  incorporated  by  [  •272  ] 
the  9  &  10  Yict.  c.  cciv.,  the  1st  section  of  which  consoli- 
dates three  existing  Companies,  viz.  the  London  and  Birming- 
ham, the  Grand  Junction,  and  the  Manchester  and  Birmingham 
Railway  Companies  into  one ;  and  s.  2  extends  to  that  Act  the 
powers  of  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16),  and  the  Bailways  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  20).  Now,  the  last-mentioned  Act, — "with  respect 
to  the  carrying  of  passengers  and  goods  upon  the  railway,  and  the 
tolls  to  be  taken  thereon,"  [He  referred  to  ss.  86,  87  and  89  of 
the  Bailways  Clauses  Consolidation  Act,  1845.]  The  effect  of  these  [  273  ] 
sections  is,  to  put  the  Company  upon  the  footing  of  ordinary 
common  carriers  for  hire. 

(Jebvis,  Ch.  J. :  The  question  is,  whether  the  Company  are 
common  carriers  subject  to  the  common  law  liabilities  of  carriers 
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Crouoh      for  the  whole  or  only  for  part  of  the  distance  to  which  they  profess 

The         to  carry.) 
London  and 

WkT  KR  Suppose  they  accept  goods  for  the  purpose  of  carrying  them  from 
Railway  Co.  London  to  Glasgow,  are  they  subject  to  the  common  law  liability  of 
carriers  in  respect  of  a  loss  occurring  on  this  side  of  the  border,  and 
to  a  different  sort  of  responsibility  if  on  the  other  side  ?  The  con- 
tract must  clearly  be  governed  by  the  lex  loci  contractus,  although 
part  of  it  is  to  be  executed  beyond  the  realm. 

(Cresswbll,  J. :  Is  it  necessary  that  there  should  be  any  custom 
applied  to  the  case  at  all  ?) 

It  is  submitted  not.  There  is  nothing  in  Rastell's,  CSoke's,  or 
Winch's  Entries  as  to  carriers:  but  the  precedents  in  the  Liber 
Placitandi,  fo.  84,  and  Brownlow's  Entries,  fo.  11,  allege  a  liability 
for  the  safe  carriage  of  goods   according  to  the  custom   of  the 

[  '274  ]  realm  (l):  but  it  would  seem  from  Rich  v.  Kneeland  (2),  *that  that 
allegation  is  unnecessary.  Since  the  case  of  Coggs  v.  Bernard  (3), 
it  is  settled  that  a  common  carrier  within  the  realm,  if  he  accepts 
goods  to  be  carried,  is  bound  to  carry  and  safely  deliver  them,  the 
act  of  God  and  the  Queen's  enemies  only  excepted.  And  it  is 
equally  clear  that  he  is  bound  to  accept  all  goods  that  are  reasonably 
tendered  to  him  to  be  carried.  Morse  v.  Slue  (4)  shows  tliat  a 
common  carrier  is  liable  as  such,  though  part  of  the  journey  is  out  of 
the  kingdom:  and  there  is  no  distinction  in  this  respect  between  land 
and  water  carriage:  Dale  v.  Hall  (5),  Trent  Navi{fationv.  Ward{e). 
There  is  a  singular  dearth  of  precedents  in  actions  against  carriers 
for  refusing  to  carry.  [He  referred  to  Benett  v.  The  Peninsular  and 
Onental  Steam-Boat  Company  (7) ;  Kent's  Commentaries,  4th  edit, 
Vol.  IL,  p.  598  (edit.  1851,  p.  767),  p.  608  (edit.  1851,  p.  780);  Jacksim 
V.  Rogers  (s),  and  Johnson  v.  The  Midland  Railway  Company  (9).] 

[  277  ]  2.  The  next  question  is,  whether  the  Company  are  bound  to  carry 

beyond  their  own  line.  It  appears,  that  in  July,  1849,  they  made 
a  regulation  *'  that  parcels  be  invoiced  to  the  termini  of  the  London 
and  North-Western  line  only."  Perhaps,  if  they  had  acted  upon 
that  regulation,  it  could  not  have  been  successfully  contended  that 
they  were  common  carriers  to  SheflSeld.    But  the  arbitrator  finds 

(1)  And  see  Heme's  Pleader,  76.  Keble,  72,  112.  133 ;  2  Lev.  69. 

(2)  Hob.  17.  (o)  1  Wils.  281. 

(3)  2  Ld.  Bay.  909;  Com.  133;  1  (6)  3E8p.  N.  P.  C.  127. 
Salk.  :^6 ;  3  Salk.  11 ;  Holt,  13.  (7)  6  C.  B.  775. 

(4)  1  Vent.  190,  238;    Sir  T.  Ray.  (8)  2  Show.  327. 

220;    1   Mod.   85;   2  Keble,  806;    3  (9)  80  B.  B.  611  (4  Ex.  367). 
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that  this  regulation  was  not  acted  upon  as  to  other  persons,  but      Chough 

was  in  fact  levelled  only  at  the  plaintiff.     [He  cited  Parker  v.  The        xhb 

Great  Western  Railway  Company  (i),  Parkei'  v.  The  Great  Western  ^^^^^J'^ 

RaUtcay  Company  (2),  and  Edwards  v.  The  Great  Western  Railway     Wbstkkh 

4^  Bailwat  Co. 

Company  (3).]     The  arbitrator  finds,  that,  "  upon  both  the  occasions 

in  question,  the  defendants  booked  and  carried  both  ordinary  and 

packed  parcels  (some  of  them  having  been  prepaid,  and  others 

not,)  through  by  the  said  mail  trains  from  London  to  Sheffield  and 

Glasgow  respectively ; "    but  that  they  refused  to  do  so  for  the 

plaintiff.    He  further  finds,  that  the  practice  of  sending  "  packed 

parcels  "  was  well  known  to  the  defendants,  and  that  it  had  always 

been  their  course  of  business  to  receive,  book,  and  carry  packed 

parcels  from  London  to  Glasgow  or  Sheffield  throughout. 

(Jbrvis,  Ch.  J. :  For  wholesale  houses.) 

If  it  was  their  course  of  business  so  to  carry  for  any  one, 
they  were  bound  to  carry  in  like  manner  for  the  plaintiff. 
^Further  it  is  found,  that,  although  the  defendants'  line  ends  [  *278  ] 
at  Preston  and  Bugby  respectively,  yet  they  were  and  always 
have  been  accustomed  to  book  and  receive  and  carry  passengers, 
goods,  and  parcels  of  all  descriptions,  to  be  carried,  and  have 
constantly  so  carried  them,  beyond  the  limits  of  their  own 
lines,  and  over  those  of  the  Companies  named,  and  so  through 
to  Glasgow  and  Sheffield  respectively,  receiving  the  price  of  the 
carriage  for  the  whole  distance;  that  such  is  their  ordinary 
coarse  of  business ;  and  that  they  advertise  and  hold  themselves 
out  to  the  public  as  carriers  of  passengers  and  parcels  through  from 
London  to  Glasgow  and  Sheffield  respectively,  at  certain  rates  laid 
down  in  their  published  tables.  It  has  uniformly  been  considered 
that  the  carrier  who  receives  the  goods,  is  the  carrier  for  the  whole 
distance,  and  liable  for  a  loss  occurring  on  any  part  of  the  journey. 
[He  cMoSiMuschamp  y.  Ttie  Lauca^r  and  Preston  Junction  Railway 
CowijMWij^  (4).]  Scothom  v.  The  South  Staffordshire  Railway  Com- 
pany (6),  and  a  case  of  Watson  v.  The  Ambergate  Railway  Cmnpany(6), 
establish,  that,  where  a  Bailway  Company  undertakes  for  reward 
to  carry  goods  from  one  point  to  another,  they  are  responsible  for 
loss  by  negligence  between  the  termini,  notwithstanding  the  line  of 
railway  on  which  the  loss  occurred  belongs  to  another  Company. 

(1)  7  Man.  &  O.  253,  292.  (4)  8  M.  &  W.  421. 

(2)  11  C.  B.  645.  (5)  91  R.  R.  527  (8  Ex.  341). 

(3)  11  C.  B.  588.  (6)  89  R.  B.  762  (16  Jur.  448). 

R.B. — ^VOL.  XGVUI.  40 
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Cbouch  (  Jebvis,  Ch.  J. :  There  can  be  no  reason  why  one  Company  should 

Ths         T^ot  be  common  carriers  upon  the  line  of  another  Company.) 

LOVDON   AXD 

w^TKRN     ^'  '^^^^  ^^  ^  s^d  that  the  Company  were  entitled  to  be  informed 

Railway  Co.  as  to  the  contents  of  the  packages  before  they  could  be  required  to 

^  '^^       carry  them.     The  fifty-seventh  plea  is  a  novel  experiment.    It 

assumes,  that,  in  all  cases  where  goods  are  tendered  to  a  carrier  to 

be  carried,  the  latter  is  entitled  to  know  the  contents  )>efore  he 

accepts  them.    The  plea  is  not  founded  on  the  105th  section  of  the 

[•280]      8  &  9  Vict.  c.   20(1),  which  was  intended  *to  protect  Railway 

Companies  from  having  dangerous  articles  brought  on  the  railway. 

(Maule,  J. :  Perhaps  the  Company  might  be  entitled  to  require 
the  information,  if  they  treated  everybody  alike.) 

It  may  be  so. 

(Jbbvis,  Ch.  J. :  The  arbitrator  finds  that  the  Company  did  not 
refuse  to  receive  the  parcels  for  conveyance  to  Sheffield  and  Glasgow 
respectively,  because  they  were  improper  parcels.) 

The  rates  or  tolls  for  the  carriage  of  packages,  cattle,  and  goods, 
are  regulated  by  the  62nd,  68rd,  and  64th  sections  of  the  special  Act, 
9  &  10  Vict.  c.  cciv.  For  small  packages  the  Company  make  a 
poundage  charge,  without  reference  to  the  nature  of  the  articles.  [He 
referred  to  Riley  v.  Home  (2)  and  Pickford  v.  The  Grand  Junction 
1 281  ]  Railway  Company  (3).]  The  defendants  cannot  now  be  permitted  to 
avail  themselves  of  a  ground  of  refusal,  which  they  did  not  urge  at 
the  time  the  goods  were  tendered  to  them :  WJiite  v.  Gainer  (4)  ; 
Jones  V.  Tarleton  (5). 

Athei'ton  {mth  whom  was  Bovilt),  contra: 
The  defendants  contend, — that  they  cannot  be  compelled  co  carry 

(1)  Which  enacts  that  **  no  person  the  same  are  left^  at  the  ttmo  of  so 

shall  be -entitled  to  caixy,  01;  to  require  sendiugv  he  shall  forfeit  to  the  Cpm- 

the  Company  to  carry,  upon  the  rail-  pany  20/.  for  every  such  ofi^noe ;  aad 

wayT  any  aquafortis,  oil  of    vitriol,  it  shall  be  lawful  for  the  Company  to 

gunpowder,    lucifer-matches,  or    any  refuse  to  take  any  parcel  that  they 

other  goods  which  in  the  judgment  of  may  suspect  to  contain  gooda    of  a 

the  Company  may  be  of  a  daugerous  dangerous  nature,  or  require  the  same 

nature ;  and,  if  any  person  send  by  to  be  opened  to  ascertain  the  fact.^ 
the  railway  any  such  goods  without         (2)  30  B.  R  576  (2  Moa  &  P.  331 ; 

distinctly  marking  their  nature  on  the  5  Bing.  217). 
outside  of  the  package  containing  the  (3)  10  M.  &  W.  399. 

same,  or  otherwise  giving  notice  in  (4)  2  Bing.  23;  9  J.  B.  Moore,  41. 
writing  to  the  book-keeper  or  other  (d)  98  B.  B.  863  (9  M.  &  W.  6i5), 
servant  of  the  Company  with  whom 
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to  extra-territorial  places, — that   they  are   not   common  carriers      Crouou 
beyond  the  line  of  their  own  railway, — and  that  they  were  entitled        xhb 
to  have  information  as  to  the  contents  of  packed  parcels.  ^^mn^^ 

1.  There  is  no  authority  to  show  that  a  carrier,  though  he  professes  Wbstebit 
to  carry  to  a  place  out  of  the  realm,  is  bound  to  accept  any  goods  that 
maybe  tendered  to  him  for  conveyance  to  such  extra-territorial 
place.  It  will  not  be  denied  that  the  general  rule  of  law,  is,  that  a 
person  exercising  a  trade  may  choose  with  whom  and  to  what 
extent  he  will  deal :  EUee  v.  Gatward  (i).  The  only  exceptions  are 
those  mentioned  by  Parke,  B.,  in  Muspratt  v.  Gregory  (2),  when 
dealing  with  the  proposition  that  ''goods  are  privileged  (from 
distress)  which  are  delivered  to  any  person  exercising  a  public 
trade  or  employment,  to  be  carried,  wrought,  or  managed  in  the 
way  of  his  trade  or  employ."  "  I  may  observe,"  says  that  learned 
Judge,  "  with  reference  to  *one  part  of  this  proposition,  that  there  [  '^^^  ] 
appears  to  be  no  dispute  but  that  the  word  '  public '  is  to  be  under- 
stood to  refer  to  every  trade  or  employ  carried  on  generally  for  the 
benefit  of  any  persons  who  choose  to  avail  themselves  of  it,  as  dis- 
tinguished from  a  special  employment  by  one  or  particular  indi- 
viduals :  although  it  be  not '  public '  in  the  sense  that  all  the  King's 
subjects  have  a  right  to  insist  on  the  trader  accepting  their  goods, 
and  that  an  indictment  or  action  would  lie  if  he  did  not, — a  pre- 
dicament which  is  peculiar  at  this  day  to  an  innkeeper,  or  perhaps 
a  carrier  also  :  though  Lord  Holt,  in  Lane  v.  Sir  Robert  Cotton  (3), 
considered  it  to  belong  to  all  other  trades  which  a  man  professed  to 
carry  on  for  all  persons  indiscriminately."  The  obligation  as  to  the 
smith  seems  to  be  not  quite  so  clear  as  is  generally  assumed :  see 
the  note  to  Parsons  v.  Gingell  (4).  What  is  the  foundation  *of  the  [  •283] 
exception  ae  to  the  carrier  ?  It  is,  the  custom  or  law  of  the  realm 
as  applicable  to  the  particular  trade.  The  question  is,  how  far  that 
custom  or  law  territorially  extends.  The  very  statement  of  the 
exception  goes  far  to  negative  the  proposition  contended  for  on  the 
other  side. 

(Maule,  J. :  In  former  times,  public  Acts  of  Parliament  were  fre- 
quently recited  in  declarations,  for  the  purpose  of  showing  a  duty  to 
do  the  thing  the  omission  to  do  which  was  complained  of.  A 
declaration  against  a  carrier  is  an  instance  of  the  same  kind,  only 
stating  a  common  law  instead  of  a  statutory  duty.  The  curtesy  of 
England  is  another  instance  of  the  same  kind.) 

(1)  5  T.  B.  143.  (3)  12  Mod.  484. 

(2)  46  B.  B.  435  (1  M.  &  W.  633).  (4)  4  C.  B.  555. 

40—2 


628  1854.     C.  P.     14  C.  B.  283—284.  [r.r. 

ckougu       The  question  is,  whether  the  obligations  of  a  common  carrier  extend 

Thb         ^o  places  where  the  carrier  is  beyond  the  protection  of  the  laws  of 

^v^«!l«^^^  the  realm.     Is  it  reasonable  that  he  should  be- an  insurer  to  that 

NORTH- 

Wksterk  extent  ?  A  carrier  may  determine  between  what  places  and  upon 
what  terms  and  conditions  he  will  carry :  but  the  law  does  not 
allow  a  common  carrier  further  to  limit  his  liability.  His  obligation 
to  carry  as  an  insurer,  must  be  co-extensive  with  his  obligation  to 
receive  goods.  Jackson  v.  Rogers  (i)  is  the  only  case  of  an  action 
against  a  carrier  for  refusing  to  receive  goods,  until  we  come  to 
Johnson  v.  The  Midland  liaxlxcay  Company  (2).  But  these,  and  all 
the  other  cases  which  have  any  bearing  on  the  question,  are  cases 
[  *284  ]  of  carriers  within  the  realm.  If  the  obligation  to  *carry  as  an 
insurer  be  confined  to  the  realm,  the  obligation  to  carry  goods 
against  his  will  must  be  equally  limited. 

(Cbesswell,  J. :  What  is  it  that  protects  the  carrier  from  absolute 
and  unqualified  responsibility  for  the  performance  of  the  contract  he 
has  entered  into  ?) 

The  custom  of  the  realm  :  the  law  applicable  to  this  trade.  The 
very  exception  of  the  King's  enemies,  shows  that  the  obligation  is 
limited  to  the  realm.  It  may  be  reasonable  that  a  common  carrier 
should  be  bound  to  protect  the  goods  against  robbers  within  the 
realm.  He  has,  in  the  case  of  a  robbery  under  certain  circum- 
stances, a  remedy  against  the  hundred.  Beyond  the  border,  the 
danger  might  be  greater,  and  yet  he  has  not  that  remedy.  The 
point  did  not  arise  in  Benett  v.  The  Peninsular  and  Oriental  Steam- 
Boat  Company.  Moi'se  v.  Slve  is  in  truth  no  authority  at  all  against 
the  defendants.  Theloss  there  occurred  in  the  river  Thames:  see  Bac. 
Abr.  Carriers  (B) ;  1  Ventr.  120, 238.  In  Molloy,  De  Jure  Maritime, 
Book  II.,  c.  2,  §  2,  it  is  said  :  "  This  case  (Morse  v.  Slue)  is  not  to  be 
measured  by  the  rules  of  the  Admiral  law,  because  the  ship  was 
infra  corpus  coinitatiis''  "  If  the  fault  be  committed  in  any  port, 
haven,  river,  or  creek,  or  any  other  place  which  is  infra  corpus 
comitatiiSy  the  common  law  shall  have  jurisdiction  to  answer  the 
party  damnified,  and  not  the  Admiralty.'*  Holt,  Ch.  J.,  in  Lane  v. 
Sir  Robert  Cotton  (3),  says, — **  In  the  case  of  Mosse  v.  Slen^  if  the 
ship  had  been  robbed  at  sea,  the  master  had  not  been  answerable, 
yet  he  was  chargeable  at  land.*' 

^1)  2  Show.  327.  (3)  12  Mod.  48J. 

(2)  SOB.  B,  611  (4  Ex.  367). 
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(Williams,  J. :  What  was  the  precise  point  decided  in  Morse  v.      Oboocu 

London  and 

That  the  carrier  was  liable  as  an  insurer.  Nobth- 

Webterk 
Railway  Co. 
(Williams,  J. :  Lord  Holt  speaks  of  it  in  A8hl)y  v.  White  (l)  as 

the  first  action  of  the  kind. 

Crbsswell,  J. :  He  says  the  same  thing  in  Coggs  v.  Bernard.) 

The  ground  of  the  liability  of  the  common  carrier  is  every  where  put 
upon  the  public  nature  of  his  employment. 

2.  The  next  question  is,  whether,  upon  the  facts  found  by  the        [  286  ] 
arbitrator,  the  Court  can  assume  that  the  defendants  are  common 
carriers  beyond  their  own  line,  in  the  sense  already  suggested. 
The  facts,  it  is  submitted,  negative  the  conclusion  that  they  are 
common  carriers  beyond  the  Rugby  station. 

(Jbuvis,  Ch.  J. :  The  case  shows  that  they  did  in  fact  carry  beyond.) 

It  may  be,  that,  if  the  Company  receive  the  goods,  they  may  be 
bound  to  carry  them  to  their  ultimate  destination :  but  the  measure 
of  their  responsibility  is,  their  profession  to  the  public ;  they  are 
not  bound  to  accept  goods  for  carriage  beyond  the  limits  of  their 
own  line.  That  is  broadly  laid  down  by  Parke,  B.,  in  Johnson  v. 
The  Midland  Railway  Company  (2), 

3.  The  fifty- seventh  plea  would  have  been  a  perfectly  good  plea 
if  it  had  merely  contained  a  statement  of  the  facts  found  by  the 
arbitrator, — that  the  defendants  inquired  the  contents  of  the  parcels, 
that  the  plaintiff  did  not  give  them  that  information,  and  that 
they  did  not  know  the  contents.  It  is  quite  immaterial  that  the 
defendants  refused  to  accept  the  parcels  on  another  ground.  Is  a 
landlord  the  less  justified  in  the  eye  of  the  law  for  distraining  for 
rent  in  arrear,  because  he  is  actuated  by  malice  towards  his  tenant? 

(Cresswell,  J. :  There,  the  fact  of  the  rent  being  in  arrear  must 
necessarily  be  part  of  the  motive.) 

[He  cited  liidgway  v.  The  Hungerford  Market  Company  (a).  Spots- 
wood  V.  Barrow  (4),  Baillie  v.  Kell  (5),  Cnssons  v.  Skinner  (6),  and 
liilry  v.  Home  (7).]     There  are  many  reasons  why  this  information        [  288  ] 

(1)  2  Ld.  Ray.  938.  (5)  4  Bing.  N.  0.  638 ;  6  Scott,  379. 

(2)  80  R.  E.  611  (4  Ex.  367).         (6)  11  M.  &  W.  161. 

(:i)  42  R.  R.  352  (3  Ad.  &  Kl.  171),     (7)  30  R.  R.  .376  (o  Ring.  217). 
(4)  82  B.  R.  596  (5  Ex.  110). 
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Cbouch      should   be    given :    the    giving    it   would    determine   the    carrier 

Thb         as  to  the  most  convenient  place  for  stowing  the  goods ;  whereas, 

"^Nc^TH^"^  the  withholding  it  might  occasion  injury  to  the  goods  of  others. 

WE8TEB1I      If  it  be  sail  that  the  plaintiff  might  not  be  of  ability  to  give 

the  required  information,  the  answer  is,  that  the  antient  law  did 

not  contemplate  such  a  dealing  as  is  disclosed  in  this  case. 

Brown^  in  reply : 

Upon  general  principles,  the  carrier  must  be  bound  to  accept  all 
goods  reasonably  tendered  to  him  for  conveyance  to  the  places  to 
which  he  professes  to  carry ;  and  that  whether  some  of  them  be 
beyond  the  limits  of  the  realm  or  not.  Here,  the  statement  in  the 
case  clearly  shows  that  the  Company  did  hold  themselves  out  as 
carriers  to  SheflSeld  and  to  Glasgow.  Then,  the  57th  plea  is  a  bad 
one  in  point  of  law ;  and  it  was  disproved.  No  case  is  to  be  found 
[  ^289  ]  where  it  has  *been  distinctly  held  that  the  carrier  is  in  all  cases 
entitled  to  inquire  into  the  contents  of  packages.  And  the  finding 
of  the  arbitrator  clearly  and  conclusively  shows  that  it  was  not  the 
refusal  to  inform  the  defendants  what  were  the  contents  of  the 
packages  that  induced  them  to  decline  to  carry  them,  but  the 
communication  to  them  of  the  fact  that  they  were  ''  packed  parcels."" 
Besides,  the  case  finds  that  the  inquiry  was  put  to  the  plaintiff 
alone,  and  to  no  one  besides.  The  cases  cited  to  show  that  the 
dismissal  of  a  servant  may  be  justified  on  a  different  ground  from 
that  alleged  at  the  time,  can  have  no  application  at  all  to  a  case  of 
this  sort. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 
The  effect  of  the  86th,  87th,  and  89th  sections  of  the  Railways 
Clauses  Consolidation  Act,  8*9  Vict.  c.  20,  is,  to  put  these 
defendants  upon  the  footing  of  common  carriers ;  and  the  question 
is,  whether,  viewing  them  in  that  character,  they  are  liable  to  this 
action. 

1.  Upon  the  facts  submitted  to  us,  I  am  of  opinion  that  they  are 
liable  upon  the  first  count.  Holding  themselves  out  as  common 
carriers  in  England,  and  professing  as  such  to  carry  goods  from 
London  to  Glasgow,  they  are  liable  to  an  action  for  refusing  to 
accept  goods  to  be  carried  between  those  termini.  It  is  not  denied, — 
although  the  authorities  on  the  subject  are  neither  numerous  or 
satisfactory— that,  if  a  man  holds  himself  out  as  a  common  carrier 
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between  two  places  which  are  within  the  realm,  he  is  bound  to      Cbouoh 

carry  all  goods  (within  reasonable  limits)  that  may  be  tendered  to         thk 

him  to  be  carried  between  those  places.     The  only  question  that  ^^^P^^  ^«^ 

arises  upon  this  part  of  the  case,  is,  whether  that  rule  applies     Western 

where  one  of  the  termini  is  a  place  out  of  England.    I  am  of 

opinion  that  it  does.    Where  a  party  who  holds  himself  out  as 

a  common  carrier  accepts  goods,  the  common  *law, — that  is,  the       [  ^290  ] 

law  founded  upon  the  custom  of  the  realm, — engrafts  upon  such 

acceptance  a  contract  to  carry  safely  and  to  insure,  subject  only  to 

two  exceptions,  viz.  the  act  of  God,  and  the  Queen's  enemies.    It 

was  admitted  in  the  course  of  the  argument,  and  indeed  it  could 

not  be  denied,  that,  if  the  defendants  had  accepted  the  goods  in 

London,  the  common  law  obligation  to  carry  them  to  Glasgow 

woald  have  attached.     The  case  of  Morse  v.  Slue  (0  is  admitted  to 

be  an  authority  to  that  extent :  and  Molloy's  commentary  on  that 

case  puts  the  matter  beyond  doubt.    If,  then,  it  is  admitted,  that, 

when  once  the  defendants  have  held  themselves  out  to  be  common 

carriers,  there  is  engrafted  upon  their  acceptance  of  the  goods  to 

be  carried  a  common  law  liability  to  carry  to  all  places  to  which 

they  profess  to  carry,  even  if  one  of  those  places  should  be  beyond 

the  confines  of  the  realm,  it  would  seem  that  they  must  equally 

take  upon  themselves  the  other  part  of  the  common  law  liability  of 

carriers,  viz.  an  obligation  to  accept  all  goods  which  are  reasonably 

offered  to  them  for  conveyance  to  and  from   the  places  to  which 

they  profess  to  carry,  whether  one  of  those  places  be  without  the 

realm  or  not.     I  therefore  think  the  first  count  is  a  perfectly  good 

count,  and  that  the  defendants  are  liable  for  their  breach  of  the 

duty  which  the  common  law  casts  upon  them, — they  having  held 

themselves  out  as  common  carriers  of  goods  for  hire  between 

LfOndon  and  Glasgow, — in  refusing  to  accept  the  plaintiff's  goods 

for  that  purpose. 

2.  The  second  point  is  disposed  of  by  the  evidence,  which  clearly 
shows  that  the  defendants  are  common  carriers,  not  from  London 
to  Rugby  only,  but  thence  on  to  Sheffield.  They  are  carriers  of 
packed  parcels  to  Sheffield.  It  is  found  by  the  arbitrator  that 
their  practice  was,  to  carry  packed  parcels  for  every  one  except  the 
^plaintiff.  It  is  true,  the  case  also  finds  that  directions  were  given  [  *29i  ] 
by  the  committee  of  management,  in  September,  1849,  that  packed 
•  parcels  should  in  future  be  booked  only  to  the  terminus  of  the 

(1)  1  Vent.  190;    T.  Ray.  220;    1   Mod.  85;  2  Keble,  866;  3  Keble,   75, 
112,  135;  2l^v.  69. 
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Cbouch       Company's  own  line, — Rugby  :  but  that  is  directly  in  contradiction 
X^',         to  that  which  is  found  to  have  been  their  uniform  course  of  practice 
^NoJ^Ht"**  ^***^  regard  to  all  the  rest  of  the  public.    They  cannot  by  law  be 
Wkstrrn     permitted  to  say  to  ninety-nine,  we  will  carry  for  you  to  Sheffield, 
and,  to  the  hundredth,  we  will  only   carry  for  you  to  Rugby. 
Being  common  carriers,  they  are  bound  to  afford  the  same  facili- 
ties to  all  those  who  choose  to  employ  them  to  caiTy.     And,  it 
being  found  by  the  case  that  they  have  always  carried  parcels, 
whether  packed  or  otherwise,  for  the  rest  of  the  public,  to  Sheffield, 
it  is  not  competent  to  them  to  turn  round  upon  the  plaintiff  and 
say   that  they  do  not  profess  to  carry  beyond  Rugby :  they  are 
bound  to  deal  with  him  in  that  respect  as  they  do  with  the  rest  of 
their  customers. 

S.  As  to  the  third  point, — I  am  of  opinion  that  the  fifty-seventh 
plea  18  a  bad  plea.  No  authority  has  been  cited  to  show  that  a 
carrier  is  in  all  cases  entitled  to  know  the  nature  of  the  goods  con- 
tained in  the  packages  which  are  tendered  to  him  to  be  carried :  and 
there  seems  to  be  no  reason  why  he  should  be.  The  Act,  in  s.  105, 
provides  expressly  for  dangerous  packages.  So  also  with  regard  to 
goods  of  a  peculiar  value,  or  of  a  particular  description,  if  their 
value  be  not  disclosed  at  the  time  they  are  delivered  to  the  Company, 
the  law  likewise  provides  a  remedy  ;  the  liability  of  the  Company  is 
qualified,  and  the  party  sending  them,  is,  by  reason  of  the  conceal- 
ment, prevented  from  recovering  the  full  value  of  the  goods.  At  all 
events,  if  it  be  reasonable  that  the  carrier  should  in  any  case  be 
informed  of  the  nature  and  contents  of  a  package,  the  plea  should 
have  distinctly  alleged  that  there  was  reasonable  ground  for  requiring 
[  *292  ]  *that  information  here.  Instead  of  that,  this  plea  founds  itself  upon 
the  broad  and  general  proposition,  that,  whatever  be  the  nature  or 
quality  of  a  package  delivered  to  a  carrier,  he  is  not  bound  to 
receive  it,  unless  informed  of  the  description  of  its  contents.  That 
proposition  involves  consequences  so  highly  inconvenient  as  in  my 
judgment  to  require  authority  to  sustain  it.  None  has  been  shown. 
I  therefore  think  the  plea  bad.  If  it  were  necessary,  I  should  also 
say  that  it  is  negatived  by  the  finding  of  the  arbitrator. 

Maulb,  J. : 

I  also  am  of  opinion  that  the  plaintiff  in  this  case  is  entitled  to 
judgment.  1.  The  defendants  are  charged  as  common  carriers  from 
London  to  Glasgow  ;  and  the  contention  on  their  part,  is,  that  the 
action  is  founded  on  the  custom  of  the  realm,  and  that  the  custom 
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of  the  realm  does  not  apply  to  the  case  of  a  carrier  who  carries  from  Cbouoh 
a  place  that  is  within  to  a  place  that  is  without  the  realm  of  r^gg 
England.  No  authority  whatever  has  heen  cited  in  support  of  that  Lo»n>oN  and 
proposition  ;  and  the  case  of  Morse  v.  Sine  seems  to  he  opposed  to  it.  Wbstbbk 
The  only  difference  between  that  case  and  the  present,  is,  that  there 
the  goods  were  accepted,  whereas  this  is  the  case  of  a  refusal  of  the 
carrier  to  take  the  goods.  By  the  general  law,  a  common  carrier  is 
liable  to  an  action,  if  he,  without  sufficient  reason,  refuses  to  take 
goods  of  the  description  which  he  is  in  the  habit  of  carrying.  I  see 
no  reason  why  that  rule  should  not  apply  where  the  further  terminus 
is  out  of  the  realm.  There  is  no  direct  authority  either  way ;  but 
Morse  v.  Slue  shows,  that,  so  far  as  regards  one  of  the  common  law 
liabilities  of  a  carrier, — the  obligation  to  take  care  of  the  goods, — 
the  custom  of  the  realm  does  apply  where  the  terminus  of  the 
voyage  is  out  of  England.  Some  attempt  has  been  made  on  the 
part  of  the  defendants  here  to  show  that  it  is  unreasonable  that  this 
should  be  so ;  because,  if  they  *are  liable  to  all  the  responsibilities  [  *293  ] 
of  common  carriers,  for  not  receiving  goods  for  conveyance  from 
London  to  Glasgow,  it  would  follow  that  they  must  be  liable  as 
insurers,  as  well  on  that  part  of  the  journey  which  is  out  of  the 
realm,  as  on  that  which  is  within  it.  A  common  carrier,  it  is  said, 
is  liable  as  an  insurer  for  not  delivering  goods ;  therefore,  one  who 
is  not  liable  for  non-delivery  is  not  a  common  carrier,  and,  conse- 
quently, not  liable  for  refusing  to  accept  goods.  1  deny  the  truth 
of  the  position  that  a  man  who  is  not  an  insurer  is  therefore  not  a 
common  carrier.  A  common  carrier  who  gives  no  notice  limiting 
his  responsibility,  is  an  insurer ;  but,  if  he  gives  notice  that  he  will 
contract  only  to  a  limited  extent,  and  with  respect  to  articles  of  a 
given  value,  he  ceases  to  be  an  insurer  beyond  that,  though  in  all 
other  respects  he  remains  a  common  carrier.  That  answers  the 
argument  as  to  the  hardship  of  the  case.  Assuming  that  there  is 
difficulty  or  danger  in  crossing  the  Scottish  border,  the  carrier 
might  guard  himself  against  that  by  specially  providing  that  he 
will  not  be  responsible  for  thefts  taking  place  on  the  other  side  of 
the  Tweed.  If  he  does  not  do  so,  it  is  because  he  thinks  the  sum 
he  charges  for  the  carriage  is  an  ample  recompense  for  the  additional 
risk.  I  therefore  think  that  argument  thus  receives  a  substantial 
answer.  These  defendants  are  common  carriers,  and  liable  as 
such  in  the  same  manner  and  to  the  full  extent  that  by  the 
law  of  England  any  other  common  carriers  are  liable ;  and  there- 
fore they  are   bound  to  accept  all  goods  reasonably  tendered  to 
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Cbouch  them  for  conveyance  1)etween  the  places  to  which  they  profess 
Xhb  to  carry. 
^NwH^*^  2.  As  to  the  second  point, — there  is  no  doubt  the  defendants 
WsBTBRN  are  carriers  from  London  to  Sheffield.  They  hold  themselves 
out  as  such,  and  in  point  of  fact  do  carry  from  London  to 
Sheffield.  I  think  they  had  no  right  to  object  to  receive  a  parcel 
[  *294  ]  because  it  is  a  '*  packed  ^parcel."  Indeed,  they  seem  to  have  had 
some  misgivings  on  the  subject ;  for,  when  the  person  to  whom  the 
parcel  was  tendered  asked  if  it  was  a  packed  parcel,  and  was 
answered  in  the  affirmative,  he  went  further,  and  inquired  what 
were  the  contents  of  each  inclosed  parcel,  though  he  must  have 
been  well  aware  that  the  plaintiff  could  not  give  the  informa- 
tion. The  questions  whether  the  defendants  are  common  carriers, 
and  whether  they  are  entitled  in  all  cases  to  know  the  contents 
of  parcels  sent  to  them  for  conveyance,  were  very  fully  argued. 
But  the  question  whether  they  have  a  right  to  make  a  difference  in 
respect  of  the  same  goods,  because  in  the  one  case  "packed," 
that  is,  belonging  to  different  consignees,  and  in  the  other  not 
"packed,'*  but  all  belonging  to  one  person,  has  been  rather 
delicately  handled.  The  only  object  of  such  a  proceeding  on 
the  part  of  the  Company  could  be,  unfairly  to  hamper  the  trade 
of  a  rival  carrier. 

8.  Then,  as  to  the  fifty-seventh  plea.  It  states,  that,  at  the  time 
of  the  making  of  the  tender  of  the  package  in  the  count  mentioned, 
the  defendants  requested  the  plaintiff  to  inform  them  of  the  contents 
of  such  package,  with  which  request  the  plaintiff  refused  to  comply, 
and  required  the  defendants  to  receive  such  package,  and  to  carry 
the  same,  without  being  informed  of  its  contents,  and  that  therefore, 
and  because  the  defendants  did  not  know  what  the  package  con- 
tained, they  refused  to  receive  it.  Now,  I  conceive  that  the  allega- 
tion, that,  because  the  defendants  did  not  know  what  the  package 
contained,  they  refused  to  receive  it,  is  an  allegation  both  that  they 
did  not  know  its  contents,  and  that  they  refused  to  receive  and  carry 
it  for  that  reason.  That  is  the  obvious  meaning  of  the  plea.  To 
sustain  it,  we  must  be  prepared  to  hold  that  the  carrier  has  in  all 
cases  a  right  to  be  informed  as  to  the  contents  of  packages  brought 
[  *295  ]  to  him,  and  may  refuse  to  carry  them  if  the  information  *is  with- 
held. There  is  not  a  shadow  of  authority  to  sustain  that  position, 
except  the  dictum  of  Best,  Cb.  J.,  in  Riley  v.  Homt ;  and  it  is  a 
proposition  which  in  its  generality  cannot  stand  the  test  of  reasoning. 
To  make  the  plea  a  good  one,  it  ought  to  have  alleged  some  ground 
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for  the  making  of  the  inquiry  ;  and,  as  none  is  suggested,  it  must      Cbouoh 
be  considered  that  there  was  no  special  ground.   No  doubt,  if  there        thb 
is  any  inconvenient  or  improper  packing,  or  any  deception  as  to  the  ^^nobth^^ 
value  of  the  article,  the  defendants  may  not  be  liable  for  damage     Western 

BiAIIiWAT  Co 

done  to  it.  With  regard  to  diamonds  and  other  valuable  commodi- 
ties, there  is  a  limit  provided  by  the  Acts  of  Parliament.  So,  as  to 
dangerous  goods,— by  s.  105  of  the  8  &  9  Vict.  c.  20,  the  Company 
may  refuse  to  take  any  parcel  that  they  suspect  to  contain  goods  of 
a  dangerous  nature,  or  require  the  same  to  be  opened  to  ascertain 
the  fact.  But,  to  say  that  the  Company  may  in  all  oases  insist  upon 
being  informed  of  the  nature  and  contents  of  every  package  tendered 
to  them,  as  a  condition  of  their  accepting  it,  seems  to  me  to  be  a 
proposition  that  is  perfectly  untenable.  I  think,  therefore,  that 
the  57th  plea,  which  sets  up  a  refusal  to  carry,  upon  a  ground 
which  is  not  valid  in  point  of  law,  is  a  bad  plea,  and,  consequently, 
that  the  plaintiff  is  entitled  to  succeed. 

Cbesswell,  J. : 

I  am  entirely  of  the  same  opinion.  The  first  question  is,  whether 
the  defendants  are  to  be  considered  as  carriers  from  London  to 
Glasgow,  and  from  London  to  Sheffield,  respectively.  I  think  they 
are.  The  arbitrator  finds,  that,  although  the  defendants'  line  ends 
at  Preston  and  Bugby,  respectively,  yet  they  have  always  been 
accustomed  to  book  and  receive  passengers,  packages  and  goods 
through  to  both  places,  receiving  the  price  of  carriage  for  the 
whole  distance.  He  further  finds  that  ''parcels  booked  by  the 
defendant  through  to  Sheffield  or  Glasgow  are  entered  in  a  Shef- 
field *or  Glasgow  way-bill,  and  pass  through  in  a  Sheffield  or  [  •29«  ] 
Glasgow  van  belonging  to  the  defendants  the  entire  distance, 
without  disturbance  or  delay," — the  van  being  locked,  and  a  key 
kept  by  the  defendants,  or  their  agents,  only  in  London  and  at 
Sheffield  or  Glasgow,  as  the  case  may  be.  All  that  is  done  when 
the  van  reaches  the  end  of  the  defendants'  line,  is,  that  the  loco- 
motive power  of  another  Company  is  applied  to  it  to  convey  it 
to  its  ultimate  destination.  There  can  be  no  doubt  that  the 
defendants  were  in  fact  carriers  from  London  to  Sheffield  and 
Glasgow.  Then,  it  is  said  that  they  cannot  be  common  carriers 
from  London  to  Glasgow,  because  a  portion  of  the  latter  journey 
is  beyond  the  confines  of  England.  I  apprehend,  however,  it  is 
clear  that  the  defendants  may  be  common  carriers  out  of  the 
realm  as  well  as  within  it.     A  common  carrier  is  one  who,  in  the 
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Crodch      language  of  Lord  Holt,  in  Cogrfs  v.  Bernard  (i),  exercises  a  public 

Thb         employment ;  and  the  law  charges  him  ^*  to  carry  goods,  against  all 

^NoRTH^^^  events,  but  acts  of  God,  and  of  the  enemies  of  the  King."     Moi'se 

Western      v.  Slu^  is  a  direct  authority,  that,  though  the  contract  be  to  carry 

to  a  place  out  of  the  kingdom,  the  liability  of  the  common  carrier 

attaches  to  them  as  to  one  incident,  viz.,  the  obligation  safely  to 

carry  and  deliver :  and,  if  so,  I  cannot  see  why  the  other  incident, 

viz.  the  obligation  to  accept  goods  for  conveyance,  where  offered 

in  a  reasonable  time,  and  under  reasonable  circumstances,  should 

not  also  attach.     That  being  so,  what  is  the  reason  assigned  for 

the  defendants*  refusal  to  accept  the  goods  in  this  case  ?    And  that 

brings  us  to  the  fifty-seventh  plea,  which  in  substance  states,  that 

the  ground  of  the  defendants'  refusal  to  accept  the  goods,  was,  the 

omission  on  the  part  of  the  plaintiff  to  inform  them  of  the  nature 

and  contents  of  the  packages.     There  is  nothing  alleged  in  the  plea 

to  show  that  it  was  essential  that  the  defendants  should  receive  this 

[  •297  ]       information ;  *nor  is  any  reason  assigned  for  asking  for  it     The 

plea,  therefore,  is  much  too  large,  and  is  bad  in  law. 

Williams,  J.: 

I  am  of  the  same  opinion.  The  first  point  arises  upon  the 
record,  which  raises  the  question  whether  an  action  for  refusing  to 
accept  goods  offered  to  him  for  conveyance,  lies  against  one  who 
holds  himself  out  as  a  common  carrier,  where  one  of  the  termini 
of  the  journey  is  out  of  the  realm  of  England.  I  am  of  opinion 
that  it  does.  It  is  insisted,  on  the  part  of  the  defendants,  that  the 
case  of  Morse  v.  Slue  does  not  apply,  because  there  it  appears 
that  the  loss  occurred  within  the  body  of  an  English  county.  That 
case  is  so  unsatisfactorily  reported,  that  it  is  not  easy  to  discover 
what  was  actually  decided.  But,  upon  principle,  it  seems  to  me 
that  it  would  be  unreasonable  and  unjust  that  the  common  law 
liability  should  not  attach  where  the  carrier  has  received  the  goods. 
As  to  the  second  point, — whether  the  defendants  are  chargeable  as 
common  carriers  beyond  the  limits  of  their  own  railway, — the 
evidence  clearly  shows  that  they  held  themselves  out  to  be,  and 
actually  were,  common  carriers  from  London  to  Sheffield.  Whether 
they  are  carriers  on  their  own  line  or  on  the  line  of  another  Com- 
pany, is  quite  immaterial.  They  profess  to  carry,  and  do  carry, 
the  whole  distance.  As  to  the  third  point,  the  fifty-seventh  plea  is 
I  think  clearly  bad,  in  the  general  form  in  which  it  is  framed.     It 

(I)  2  Ld.  Ray.  909. 
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cannot  be  a  good  plea,  unless  it  be  law,  that  carriers,  under  all 
circumstances,  have  a  right  to  be  informed  of  the  contents  of  every 
parcel  that  is  submitted  to  them,  before  they  can  be  compelled  to 
carry  it.  For  these  reasons,  I  think  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 


Crouch 

«. 

The 

London  and 

NORTH- 

Wbstbbn 
Railway  Co. 


FRA8ER  AND  Otheks  v.  FOTHEEGILL. 

(14  C.  B.  298—299  ;  8.  0.  23  L.  J.  C.  P.  53.) 

[Appeiil  from  county  court  under  13  &  14  Vict.  c.  61,  s.  14  :  see  now  County 
Courts  Act,  1888,  s.  186.] 

CABALLERO  v.  SLATER. 

(14  C.  B.  300—303;  S.  C.  23  L.  J.  C.  P.  67.) 

[Whether  consideration  for  guarantee  shown  by  wilting.     Obsolete  since 
Men^intile  Law  Amendment  Act,  1856.] 


1854. 
Jaii,  24. 


1854. 
Jan.  23. 


DOE  d.  CEOFT  AND  SKINNER  v.  SOLOMON 
TIDBUEY. 

(14  C.  B.  304-326 ;  S.  C.  2  G.  L.  K.  347 ;  23  L.  J.  C.  P.  57  ;  18  Jur.  468.) 

By  an  indenture,  reciting  that  the  parties  of  the  first  part  had  incroached 
upon  a  common,  and  were  respectively  in  possession  of  their  several 
incroachments,  and  that  they  had  agreed  to  relinquish,  release,  and  convey 
all  and  singular  their  several  and  respective  estates  and  interests  therein  to 
the  parties  of  the  third  pai-t,— it  was  witnessed,  that,  in  consideration  of 
10^.  to  each  of  them  paid  by  the  parties  of  the  third  part,  they  and  each  and 
every  of  them  granted,  bargained,  sold,  &c.,  and  each  of  them  did  grant, 
&c.,  to  tbe  parties  of  the  third  part,  the  several  premises,  describing  them. 
The  deed  contained  a  proviso  that  each  of  them  the  parties  of  the  first  part, 
and  their  wives,  should  have  the  liberty  and  privilege  of  holding  their 
respective  messuages,  &c.,  during  their  respective  lives. 

Held, — first,  that,  there  being  a  community  of  interest  in  the  subject- 
matter  of  the  conveyance  in  all  the  conveying  parties,  one  stamp  only  was 
neceseary,— secondly,  that  the  proviso  for  the  occupation  of  the  premises  by 
the  grantors  and  their  wives  for  life,  did  not  operate  as  a  re-giant,  so  as  to 
require  a  stamp. 

After  the  date  of  the  conveyance,  and  whilst  in  possession  under  the 
proviso,  one  of  the  grantors  inclosed  other  land  from  the  waste  adjoining : 
Held,  that,  in  the  absence  of  clear  evidence  that  he  intended  the  incroach- 
ment  for  himself  at  the  time  he  made  it,  it  must  be  assumed  to  be  part  of 
the  holding  at  the  termination  of  the  life-interest  ( 1 ). 

This  was  an  actioii  of  ejectment  for  lands  in  the  chapelry  of 
Greonham,  in  the  parish  of  Thatcham,  in  the  county  of  Berks. 


1854. 
Jan.  27. 

[304] 


(1)  A.-Q.  V.  Tomline  (1877)  5  Ch.  D.  750,  46  L.  J.  Ch.  6o4.--J.  G.  P. 
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Dob  d. 

Cboft 

r. 

TiDBUEY. 


[805] 


The  declaration  contained  foar  demises.  In  the  first  and  third, 
the  date  of  the  demise  was,  the  1st  of  January,  1832;  in  the 
second  and  fourth,  the  date  of  the  demise  was,  the  20th  of  May, 
1847. 

On  the  trial,  before  Wightman,  J.,  at  the  Berkshire  Spring 
Assizes,  1852,  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
special  case  for  the  opinion  of  the  Court. 

Archer  James  Croft,  the.  lessor  of  the  plaintiff  in  the  first  and 
third  demises,  was  and  is  the  lord  of  the  manor  of  Greenham,  and 
the  son  and  heir  of  James  Croft,  deceased,  who,  in  1806,  and  until 
his  death  on  the  17th  of  January,  1829,  was  lord  of  the  said 
manor. 

Samuel  Skinner,  the  lessor  of  the  plaintiff  in  the  second,  and 
fourth  demises,  is  the  eldest  son  and  heir-at-law  of  Samuel  Skinner, 
who  was  the  person  named  by  that  name  in  certain  deeds  of  the 
22nd  and  23rd  of  April,  1806,  and  who  died  on  the  20th  of  October, 
1834,  having  survived  James  Croft,  Thomas  Clark,  Joseph  Moss, 
and  John  Blay,  also  mentioned  therein. 

The  premises  sought  to  be  recovered  are  three  pieces  of  land, 
marked  respectively,  A.,  B.,  and  C,  in  the  annexed  plan. 


Gateway, 


CmUwav. 


In  or  before  the  year  1800,  John  Preston  inclosed  from  the  waste 
of  Greenham  Common,  within  the  manor  of  Greenham,  the  land 
marked  D.  on  the  plan,  and  built  thereon  a  cottage,  in  which  he 
lived  with  his  wife  Phoebe  Preston  until  his  death  in  1801 ;  and  she 
thence  continued  in  possession  of  that  land. 
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In  1802,  PhcBbe  Preston,  the  widow  of  John  Preston,  being  still 
in  possession,  married  James  Tidbury,  who  thereupon  entered  upon 
the  land  marked  D.,  and  continued  to  live  with  his  wife  in  the 
cottage  thereon  erected  by  the  said  John  Preston,  and  to  occupy 
the  same  until  his  death  in  1846. 

On  the  22nd  and  28rd  of  April,  1806,  indentures  of  lease  and 
release  (of  which  copies  were  annexed  to  the  case,  and  were  to  be 
taken  as  part  thereof)  were  executed  by  the  said  James  Tidbury 
and  Phoebe  his  wife,  and  the  several  other  persons  whose  names 
and  seals  are  ^described  as  being  thereto  subscribed  and  affixed  (1). 


BoBd. 
Croft 

V, 
JiDBUBT. 


(1)  The  release  was  made  between 
Joseph  Hazell,  William  Giles,  Hichard 
Giles,  John  Withers,  John  Collins, 
Ann  House,  William  Parr,  Joseph 
Halt  and  Elizabeth  his  wife,  William 
Drayton,  James  Tidbury,  who  inter- 
married with  Phoebe,  heretofore  the 
wife  and  late  the  widow  of  John 
Preston,  deceased,  and  the  said  Phoebe, 
the  wife  of  the  said  James  Tidbury,  of 
the  first  part, — James  Croft,  Esq., 
lord  of  the  manor  of  Greeuham,  of 
the  second  part, — and  the  said  James 
Croft,  and  Thomas  Clark,  a  principal 
owner  or  proprietor  of  lands,  tithes, 
tenements,  and  other  hereditaments 
in  Greenham,  and  Samuel  Skinner, 
chapelwarden,  and  Joseph  Moss  and 
John  Blay,  overseers  of  the  poor  of 
Greenham,  of  the  third  part. 

It  recited  that  *' Whereas,  divers 
incroachments  have  been  made  in  or 
upon  a  certain  common  or  heath  called 
Qreenham  Common  or  Heath,  situate 
within  the  manor  of  Greenham  afore- 
said, by  building,  .erecting,  or  setting 
up  certain  cottages,  tenements,  hovels, 
or  other  houses,  erections,,  or  build- 
ings, 4Uid  hedging,  fencing,  or  iiidos- 
ing^  edttain  parcels,  pieces,  strips,  or 
•pldta  ot  ground  or  land  upon,  or  from 
the  same  common  or  heath ;  and  such 
incroachments  were  presented  by  the 
jury  and  homage  at  a  court-leet  and 
cx>urt-baron  of  the  said  James  Croft 
holden  in  and  for  the  said  manor  on 
the  26th  of  April,  1802,  as  appears  by 
the  presentments  of  the  said  court; 
and  at  the  same  court  certain  amercia- 
ments or  fines  were  then  charged  or 
set  on  the  several  persons  by  whom 


such  incroachments  were  then  found 
or  presented  to  have  been  made :  And 
whereas,  the  several  persons  parties 
hereto  of  the  first  part  are  now  respec- 
tively in  the  possession  or  occupation 
of  the  several  and  respective  mes- 
suages, cottages,  tenements,  buildings, 
land,  ground,  and  other  hereditaments 
hereinafter  expressed  to  be  in  their 
respective  possessions  or  occupations, 
and  to  be  hereby  released  and  con- 
veyed, which  are  or  were  some  of  the 
incroachments  presented  at  the  said 
court ;  and  all  such  of  them  the  said 
several  persons  who  are  parties  hereto 
of  the  first  part  as  do  hei'eto  subscribe 
and  set  their  hands  and  seals,  have 
consented  and  agreed  to  relinquish, 
release,  and  convey  the  premises  here- 
inafter mentioned  to  be  in  their 
respective  occupations  or  possessions, 
and  all  and  singular  their  several  and 
respective  estates,  rights,  titles,  and 
interests  therein,  and  thereto  unto  the 
said  James  Croft,  -^'Thomas  Clark, 
Samuel  Skinner,  Joseph  Moss,  and 
John  ^lay,  to  the  use  and  upon  and 
for  the  trust  and  purpose  hereinafter 
limited,  declared,  or  expressed.*' 
.  The  indenture  then  witnessed,  that, 
in  consideration  of  the  premises,  and 
of  100.  **to  each  of  them  the  said 
several  persons  paiiies  hereto  of  the 
first  part  who  sign  and  seal  these 
presents "  paid  by  the  parties  of  the 
third  part,  and  for  divera  other  good 
causes  and  considerations,  *'they  the 
said  several  persons  parties  hereto  of 
the  first  part  who  sign  and  seal  these 
presents,  according  to,  and  to  the  full 
and  utmost  extent  of  their  several  and 
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D0B<L 
CKorr 

9. 
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The  several  other  persons  whose  names  are  mentioned  as  parties 
thereto  of  the  first  part,  were  persons  who  held   ^distinct  and 


[  ♦308,  n.  ] 


respective  estates,  rights,  and  interasts 
in  and  to  the  several  and  respective 
hereditaments  and  premises  herein- 
after mentioned,  and  in  order  to  com- 
prise, pass,  and  convey  all  and  sin- 
gular the  same  hereditaments  and 
premises,  and  all  their  said  several  and 
I'espective  estates,  rights,  and  interests 
therein  and  thereto,  Have,  and  each 
and  every  of  them  hath,  as  far  as  they 
respectively  lawfully  may  or  can, 
granted,  bargained,  sold,  aliened,  i^e- 
leased,  and  confirmed,  surrendered, 
and  yielded  up,  and  by  these  presents 
do,  and  each  and  every  of  them  doth, 
grant,  bargain,  sell,  alien,  release,  and 
confirm,  surrender,  and  yield  up  unto 
the  said  James  Croft,  Thomas  Clark, 
Samuel  Skinner,  Joseph  Moss,  and 
John  Blay,  in  their  actual  possession 
now  being  by  virtue  of  a  bargain  and 
sale  to  them  thereof  made  by  the  said 
several  persons  who  are  parties  hereto 
of  the  first  part,  by  indentui-e  bearing 
date  the  day  next  before  the  day  of 
the  date  of  these  presents,  for  the  term 
of  one  year,  commencing  from  the  day 
next  before  the  day  of  the  date  of  the 
same  indentui*e  of  bargain  and  sale, 
and  by  force  of  the  statute  for  ti-ans- 
fening  uses  into  possession,  and  to 
their  heirs  and  assigns,  All  that  mes- 
suage," &c.  (describing  the  several 
incroachments  intended  to  be  con- 
veyed, and,  amongst  others,  **  all  that 
messuage,  cottage,  tenement,  or  other 
building  erected  and  built  by  the  said 
John  Preston,  deceased,  and  now 
in  the  possession  or  occupation  of 
the  said  James  Tidbury  and  Phoebe 
his  wife,  and  the  garden  or  other 
gi-ound  and  land  laid  thereto,  or  in- 
closed, held,  or  occupied  therewith  "), 
all  which  messuages,  cottages,  tene- 
ments, or  other  buildings,  ground, 
land,  and  premises,  are  situate  and 
being  in  the  manor  of  Gi'eenham  afore- 
said, and  in  or  upon  the  said  common 
or  heath  called  Greenham  Common  or 
Heath,  ♦Together  with  all  houses,  &c., 
strips  and  pieces  of  land,  &c.,  ways, 
&c.,  to  the  said  several  and  respective 


messuages,  &c.,  belonging,  &c.,  and 
all  other  messuages,  &c.,  which  have 
at  any  time  or  times  heretofore  been 
erected,  built,  set  up,  inclosed,  hedged, 
fenced,  or  taken  in,  upon  or  from  the 
said  common  or  heath  called  Green- 
ham  Common  or  Heath,  and  which  are 
now  in  the  tenure,  holding,  occupa- 
tion, or  possession  of  the  said  several 
and  respective  persons  who  are  parties 
hereto  of  the  first  part,  or  any  or  either 
of  them  respectively,  or  their  respec- 
tive families,  assignees,  or  assigns; 
and  the  reversion  and  reversions, 
&c., — HuhentJum  to  James  Croft, 
Thomas  Clark,  Samuel  Skinner, 
Joseph  Moss,  and  John  Blay,  their 
heirs  and  assigns  forever,  **In  trust, 
nevertheless,  for  them  the  said  James 
Croft,  Thomas  Clark,  Samuel  Skinner, 
Joseph  Moss,  and  John  Blay,  their 
heirs  and  assigns  respectively,  and  ail 
other  the  inhabitants  and  owners  and 
occupiers  of  lauds  or  hereditaments  of 
and  in  the  manor  of  Greenham  afore* 
said  for  the  time  being,  according  to 
their  several  and  respective  estates, 
rights,  and  interests  of,  in,  to,  and 
over  the  said  common  or  heath  called 
Greenham  Common  or  Heath,  and  to 
and  for  no  other  use,  intent,  or  pur- 
pose whatsoever." 

The  indenture  then  contained  the 
following  proviso : 

**  Provided  always,  and  it  is  hereby 
declared  and  agreed  by  and  lietween 
all  the  said  parties  hereto,  that  all 
such  of  the  said  several  and  respective 
persons  who  are  parties  hereto  of  the 
first  part  as  do  or  shall  sign,  seal,  and 
execute  these  presents,  and  Uie  no^r 
wives  of  them  the  said  several  and 
respective  persons,  shall  and  may  have 
the  liberty  and  privilege  of  holding, 
occupying,  and  enjoying,  during  their 
respective  natural  lives,  the  respective 
messuages,  cottages,  tenements,  or 
other  buildings  hereby  by  them  respec- 
tively released  and  conveyed,  and  so 
much  of  the  garden  or  other  ground 
and  land  to  and  now  held  or  occupied 
with  the  same  respectively,  and  also 
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independent  tenements  described  in  the  said  indenture  of  release  Dosd. 
as  being  in  their  occupation  in  their  own  right,  or  in  right  of  their  ^" 
wives,   where  their  wives  *are  mentioned;    and  neither  the  said     Tidburt 

r  *308 1 

James  Tidbury,  nor  Phoebe  his  wife,  had  any  right,  title,  or  interest  '■ 
in  any  other  of  the  tenements  therein  mentioned  and  conveyed 
^besides  those  mentioned  and  described  as  being  in  his  possession  ;  [  *309 1 
nor  had  any  of  the  said  other  parties  thereto  of  the  first  part  any 
right,  title,  or  interest  in  the  tenements  described  as  in  his  occupa- 
tion :  and  each  of  the  said  several  parties  of  the  first  part  had  no 
right,  title,  or  interest  whatever  in  any  of  the  other  tenements 
therein  described  and  conveyed,  besides  those  which  are  described 
as  being  in  his  or  her  occupation,  but  each  had  a  distinct  title  and 
right 

The  said  indenture  of  bargain  and  sale,  or  lease  for  a  year,  when 
produced  at  the  trial,  was  only  stamped  with  one  stamp,  which 
denoted  a  duty  of  80«.  to  have  been  paid  thereon:  and  the  said 
indenture  of  release,  when  so  produced  at  the  said  trial,  was  only 
stamped  with  two  stamps,  which  respectively  denoted  a  duty  of  80«. 
on  the  first  skin,  and  20«.  on  the  second  skin,  to  have  been  paid 
thereon ;  and  neither  of  the  said  indentures  bore  any  other  stamp ; 
nor  did  it  appear  that  any  other  duty  had  been  paid  in  respect 
thereof. 

It  was  thereupon  objected  by  the  counsel  for  the  defendant,  that 
the  said  indentures,  or  one  of  them,  ought  not  to  be  admitted  in 
evidence,  the  same  being  insu£Sciently  or  improperly  stamped  :  but 
the  learned  Judge  admitted  them  in  evidence,  subject  to  the  said 
objection,  and  to  the  opinion  of  the  Court  thereupon. 

In  the  year  1808,  the  said  James  Tidbury  inclosed  from  the       [3io] 

hereby  released  and  conveyed,  as  shall  during  such  their  respective  lives,  as 

not  exceed  in  the  whole,  including  the  a  quit-rent  or  acknowledgment  for  and 

site  thereof,  one  quarter  of  an  acre  by  on  account  of  such  liberty  and  privi- 

statute  measure  for  or  to  each  of  the  lege  of  occupying  and  enjoying  the 

said  several  and  respective  meesuages,  said  respective  premises  during  such 

oottagesror  tenements,  or  other  build-  their  i-espective  lives  as  aforesaid ;  but 

ings,    hereditaments,    and    premises  the  liberty  and  privilege  hereby  given 

Hereby  by  them  respectively  released  to  the  wives  of  the  said  several  and 

and  conveyed, — each  of  them  the  said  respective  persons  parties  hereto  of  the 

reBpective     persons    now    being    or  first  part,  are  to  cease  and  determine 

coining  into  the  possession  or  occupa-  with  their  widowhood,   or  in  case  of 

tion  thereof,  rendering  and  paying  to  their  respectively  maiTj'ing   to    any 

the  said  James  Croft,   his  heirs   or  other  person  or  persons." 
aasigns,  as  lord  or  lords  of  the  manor         The  deed  was  executed  by  all  the 

of   Greenham    aforesaid,    the    yearly  parties  with  the  exception  of  Joseph 

rent  or  sum  of  U.,  on  the  feast  day  Hatt,  one  of  the  incroachers. 
of  St.  Michael  the  Archangel  yearly 

B.B. — ^voL.  xonn.  41 
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DojBd.       waste  of  Greenham  Common,  within  the  manor  of  Greenham, 
«.  the  pieces  of  land  marked  B.  and  G.  in  the  plan  (then  in  one 

TiDBuuTt  piece,  but  afterwards  subdivided),  and  continued  to  hold  and  occupy 
the  same  until  his  death  in  1846.  At  the  time  (and  ever  since) 
this  inclosure  was  made,  there  was,  and  has  been,  a  fence  between 
the  land  marked  D.  on  the  plan,  and  that  marked  B.  and  C.,  which 
fence  divided  the  one  from  the  other ;  but  there  was  at  first  a  gate 
in  the  fence,  which  remained  there  a  short  time,  until  the  laud 
marked  A.  in  the  plan  was  inclosed,  as  hereinafter  stated. 

By  this  gate  persons  could  pass  from  D.  to  C.  and  B.  which  for 
some  time  remained  in  one  undivided  inclosure  :  but,  at  the  time 
the  land  marked  A.  was  inclosed,  the  said  James  Tidbury  stopped 
up  the  gateway ;  and  thenceforth  the  only  mode  of  access  to  the 
land  marked  B.  and  G.,  was,  by  passing  out  of  the  land  marked  D. 
into  and  along  the  open  common,  and  thence  through  the  land 
marked  A. 

The  said  James  Tidbury,  a  few  years  after  the  inclosure  by  him 
of  the  land  marked  B.  and  G.,  built  a  blacksmith's  shop  on  the 
land  marked  B.,  and  separated  the  part  marked  B.  from  that 
marked  G.,  by  a  laurel  hedge:  and  thenceforth,  he  and  his  son, 
James  Tidbury  the  younger,  worked  in  the  blacksmith's  shop. 

About  the  year  1814,  the  said  James  Tidbury  inclosed  from  the 
waste  of  Greenham  Gommon,  within  the  manor  of  Greenham,  the 
land  marked  A.  in  the  plan,  which  was  likewise  separated,  and  has 
always  continued  to  be  separated,  by  a  fence,  from  the  parts  marked 
B.  and  D. ;  and  he  continued  either  to  occupy  or  underlet  the  same,  and 
likewise  the  parts  marked  B.  and  G.  and  D.  until  his  death  in  1846. 

The  land  marked  D.  contains  86  perches.      The  land  marked  B. 
and  G.  contains  together  1  rood,  32  perches.     The  land  marked  A. 
contains  12  perches. 
[  311  ]  Phoebe  Tidbury  died  before  her  husband  James  Tidbury.    James 

Tidbury  died  in  1846. 

In  1841,  James  Tidbury  conveyed  to  the  defendant,  for  a  money 
consideration,  the  land  marked  A.  B.  and  G. 

Shortly  after  the  death  of  James  Tidbury,  in  1846,  the  land  marked 
D.  was  delivered  up  to  Archer  James  Groft,  one  of  the  lessors  of  the 
plaintiff,  by  John  Preston,  who  was  the  son  of  Phcebe  Tidbury  by 
her  first  husband  John  Preston,  he  having  been  permitted  by  his 
father-in-law  (i),  James  Tidbury,  to  reside  with  him  therein  mitil 
James  Tidbury's  death ;  and  he  then  took  entire  possession  of  it. 

(1)  Sic 
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There  was  no  evidence  of  any  payment  of  any  quit  or  other  rent       dok  d. 
or  acknowledgment  ever  having  been  paid  or  made  by  the  said         ^^^ 
James  Tidbury  or  Solomon  Tidbury  to  any  one,  in  respect  of  any     Tidbuut. 
part  of  the  before-mentioned  lands. 

Solomon  Tidbury,  the  defendant,  at  the  death  of  James  Tidbury, 
was  in  possession,  and  has  ever  since  retained  possession,  of  the 
lands  marked  A.  B.  and  C. 

In  1846,  shortly  after  James  Tidbury's  death,  Bobert  Fuller 
Graham,  the  authorised  agent  of  Archer  James  Croft,  one  of  the 
lessors  of  the  plaintiff,  demanded  possession,  in  the  name  and  on 
behalf  of  Archer  James  Croft,  of  the  lands  marked  A.  B.  and  C, 
from  the  defendant  Solomon  Tidbury,  he  being  in  possession  of  the 
same.  The  defendant  refused  to  deliver  up  possession  of  the  same, 
or  any  part  thereof. 

The  defendant's  counsel  contended,  that,  upon  these  facts,  the 
plaintiff  had  not  established  his  right  to  recover  in  the  action  the 
said  lands  marked  A.  B.  and  C.  sought  to  be  recovered :  but,  by 
consent  and  arrangement  between  the  parties,  the  jury  found  a 
verdict  for  the  lessors  of  the  plaintiff,  subject  to  the  opinion  of  the 
Court  upon  the  facts  above  stated. 

The  Court  was  to  be  at  liberty  to  draw  any  inference  *from  the       [  •312  1 
facts  stated,  which  a  jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  were : 

Whether  the  said  indentures  of  lease  and  release  were  admissible 
in  evidence,  and 

Whether  the  plaintiff,  upon  the  facts  above  stated,  had  established 
his  title  to  recover  in  this  action,  on  any,  and,  if  any,  on  which  of 
the  said  demises,  for  any,  and,  if  any,  what  part  of  the  said  lands 
so  sought  to  be  recovered. 

If  the  said  indentures  of  lease  and  release,  or  either  of  them, 
were  or  was  inadmissible  in  evidence  under  the  circumstances 
above  mentioned,  a  verdict  was  to  be  entered  for  the  defendant 
upon  the  second  and  fourth  demises. 

If  the  said  indentures  of  lease  and  release  were  or  was  inadmissible, 
and  the  plaintiff  had  not  without  them  established  his  title  to  recover 
any  part  of  the  said  land,  a  verdict  was  to  be  entered  for  the  defen- 
dant :  and  such  verdict  was  also  to  be  entered,  if,  with  those  deeds, 
they  being  admissible,  he  had  not  established  such  title. 

If  the  plaintiff  had  established  his  title  to  recover  the  whole,  or 
any  part,  on  all  or  any  of  the  said  demises,  the  verdict  was  to  be 
entered  for  the  plaintiff  accordingly,  for  the  whole,  or  such  part  or 

41—2 
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PoB  d.       parts,  upon  all  or  such  of  the  said  demises  in  respect  of  which  he 
«.  should  be  entitled  to  recover,  and  for  the  defendant  as  to  the 

TiDBUBT.     residue,  if  any. 

The  case  was  argued  in  Michaelmas  Term  last,  before  Jervis,  Ch.  J., 
Maule,  J.,  Williams,  J.,  and  Talfourd,  J. 

SeJJe  (with  whom  was  Whatehy),  for  the  lessors  of  the  plaintiff : 

The  main  question  arises  upon  the  release  of  the  2drd  of  April, 
1806.  It  will  be  said  that  it  contains  several  grants  to  several 
persons,  and  that  consequently  several  stamps  were  required.  That, 
[  *3i3]  however,  is  a  mistake.  *A11  the  parlies  of  the  first  part  join,  and 
all  convey  all  the  land  to  the  parties  of  the  third  part.  It  is  a  con- 
veyance of  the  whole,  less  the  life-estates ;  not,  as  will  be  suggested 
on  the  other  side,  a  re-demise  of  the  latter.  The  words  of  the 
statute  under  which  the  question  arises, — 44  Geo.  III.  c.  98,  Sched. 
title  Deed,  impose  on  ''  every  deed  or  other  instrument  of  con- 
veyance, surrender,  lease,  release,  grant,  appointment,  confirmation, 
assignment,  transfer,  covenant,  or  any  other  deed,  or  any  obligatory 
instrument  whatever,'*  not  otherwise  charged  in  the  schedule,  a 
duty  of  IZ.  10«.,  and,  for  every  fifteen  sheets  (of  seventy-two  words) 
over  and  above  the  first  fifteen,  \l.  additional.  It  is  not  necessary 
that  there  should  be  a  community  of  interest  in  the  thing  conveyed. 
In  Allen  v.  Mon-ison  (i),  where  the  members  of  a  mutual  insurance 
club  all  executed  the  same  power  of  attorney,  severally  authorising 
the  persons  therein  named  to  sign  the  club  policies  for  them,— it 
was  held  that  it  required  only  one  stamp.  So,  in  Wills  v.  Bridge  (2) 
one  ad  ralarem  stamp  was  held  suflBcient  on  an  indenture  whereby 
several  persons  jointly  conveyed  their  separate  interests  in  certain 
shares  in  an  incorporated  Company. 

(Jervis,  Ch.  J. :  What  would  have  passed  by  this  deed,  if  it  had 
been  executed  by  one  only  of  the  parties  of  the  first  part  ?) 

Only  his  interest :  Shipion  v.  Thoniton  (3).     [He  also  referred  to 
Hogarth  v.  Penny  (4).] 

[  314  ]  (Jervis,  Ch.  J. :  All  these  parties  appear  to  have  been  separately 

incroaching. 

Williams,  J.,  referred  to  Thomas  v.  Bird{r>),) 

(1)  8  B.  &  C.  565  ;  3  M.  &  R.  70.  1  P.  &  D.  216). 

(2)  80  B.  R.  517  (4  Ex.  193).  (4)  14  M.  &  W.  494. 

(3)  48  R.  R.  607  (9  Ad.  &  El.  314  ;  (5)  9  M.  &  W.  68. 


▼oil.  xc?in.]        1864,    C.  P.    14  C.  B.  814—815.  645 

The  proviso  clearly  did  not  operate  as  a  re-demise ;  it  was  a       Dob  d. 
reservation  out  of  the  grant.  ^^ 


V, 
TlDBUBT. 


(Williams,  J. :  The  reservation  of  Is.  per  annum  is  not  annexed 
to  the  reversion:  it  is  not  properly  a  rent,  but  a  mere  acknow- 
ledgment. 

Jsavis,  Gh.  J. :  A  sort  of  trespass-rent.) 

The  deed  being  properly  stamped,  and  therefore  admissible,  it 
shows  that  the  piece  of  land  marked  D.  was  held  under  the  terms 
of  the  deed,  and  was  not  the  freehold  of  the  incroacher.  The  two 
pieces  marked  respectively  B.  and  C.  were  inclosed  from  the  waste 
in  the  year  1808,  and  the  piece  marked  A.  in  1814,  by  James 
Tidbury,  the  person  who  was  in  possession  of  the  land  marked  D. 
These,  it  is  submitted,  upon  Tidbury's  interest  ceasing,  became  the 
property  of  the  legal  owner  of  D.  [He  cited  Bryan  d.  Child  v. 
Winwo(kl(l)f  and  Doed.  Lloyd  v.  Jones  (2).] 

(Williams,  J. :  The  subject  was  recently  discussed  in  the  Queen's       [  315  ] 
Bench,  in  a  case  of  Andrews  v.  Hailes  (3).) 

There,  a  tenant  incroached  on  waste  land,  not  belonging  to  his 
landlord,  separated  from  his  holding  only  by  a  road :  he  built  on  the 
incroachment,  and  continued  to  occupy  it,  as  a  part  of  his  holding, 
and  ancillary  to  the  occupation  thereof,  for  more  than  twenty 
years :  he  then  gave  up  the  original  holding  to  his  landlord,  but 
claimed  to  retain  the  incroachment  as  his  own.  In  ejectment  by 
the  landlord, — it  was  held,  that  an  incroachment  made  under  such 
circumstances,  is,  as  between  landlord  and  tenant,  to  be  presumed 
to  be  part  of  the  holding ;  that  it  rested  on  the  defendant  to  show, 
by  other  facts,  that  the  incroachment  was  not  made  as  part  of  the 
holding ;  and  that  the  mere  intervention  of  the  road  did  not  rebut 
the  prinutjacie  presumption.  Lord  Campbell  there  says :  "  I  think 
it  must  be  considered  that  the  incroachment  in  this  case  was  held 
by  the  defendant  as  part  of  the  demised  premises ;  and,  that  being 
go,  I  think  the  defendant  is  not  at  liberty  to  deny  that  it  was  part 
of  them.  I  proceed  on  what  the  civil  law  calls  exceptio  persofialis, 
and  the  common  law  an  estoppel,  and  say  that  the  tenant  cannot 
deny  thia    I  do  not  adopt  the  doctrine  that  the  tenant  steals  for 

(1)  9  B.  E.  751  (I  Tiiunt.  208).  (3)  95  R.  K.  593  (2  El.  &  Bl.  349). 

(2)  71  B.  B.  772  (16  M.  &  W.  508). 
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DoBd.       his  landlord,  and  that  therefore  the  landlord,  at  the  end  of  the 
^'^"       demise,  is  entitled  to  claim  the  stolen  property :   but  I  think,  that, 
TmBURY.      when  the  property  is  taken  and  used  as  part  of  the  holding,  the 
[  *916  ]       tenant  can  as  little  ^dispute  the  title  to  it  as  he  can  dispute  the 
title  to  any  other  part  of  the  premises.    The  strange  doctrine,  as 
to  stealing  for  the  benefit  of  the  landlord,  originated  in  those 
cases  where  the  landlord  was  lord  of  the  manor,  and  the  tenant 
incroached  upon  the  waste.    In  such  cases,  it  might  well  be  pre- 
sumed that  the  tenant  approved  for  the  benefit  of  the  lord,  who 
had  a  right  to  approve:  but  the  idea  that  he  could  steal  the  land  of 
another  for  his  landlord,  is  revolting  to  me,  as  it  was  to  my  pre- 
decessor. Lord  Kenyon :  "  see  Doe  d.  Colclovgh  v.  Mtdliner  {}). 

(Williams,  J. :  Here  the  deed  puts  the  estate  out  of  the  lord  :  it 
gives  it  to  the  trustees.) 

In  that  case,  the  plaintiff  may  rely  upon  the  demises  of  Skinner, 
the  surviving  trustee. 

Dowdeswell,  contra : 

The  indenture  of  the  28rd  of  April,  1806,  required  several  stamps^ 
being  a  conveyance  of  the  interests  of  several  persons  who  had  no 
community  of  interest  in  the  subject-matter  of  the  conveyance. 
That  clearly  appears  from  the  recital.  *  *  The  question  is, 
whether  this  is  not  in  effect  the  separate  deed  of  each  of  the  parties 
thereto  of  the  first  part.  There  are  many  cases  which  show,  that, 
under  such  circumstances,  separate  stamps  are  necessary :  lUx  v. 
Reeks  (2)  ;  Crooke  v.  DavM  (3) ;  Oilby  v.  Lockyei'  (4) ;  Anonymotis  (5)  ; 
[•319]  "^Rex  Y.  Carlisle  {e);  Atkins  v.  Reynolds  (7);  Robson  v.  Hall{s); 
Doe  d.  Copley  v.  Day  (9).  The  latter  case  seems  to  me  to  be 
precisely  in  point :  there,  an  instrument  contained  a  written  con- 
tract of  demise  in  its  general  terms,  with  a  several  operation  in 
respect  to  the  different  tenants  who  signed  it,  for  different  estates, 
at  the  different  rents  set  against  their  signatures ;  and  it  was  held 
to  require  several  stamps. 

(Maulb,  J. :  Thq,t  was  the  case  of  a  demise  to  several ;  this  is  a 
grant  by  which  several  people  convey  to  one. 

(1)  6  R,  B.  744  (1  Esp.  N.  P.  C.  4€0).  (5)  3  Taunt  469. 

(2)  2  Stra.  716  ;  2  Ld.  Eay.  1445  ;  (6)  22  R.  R.  338  (1  Chitt.  Rep.  4dl>. 
1  Barnard.  8.  (7)  2  Chitt.  Rep.  14. 

(3)  5  BuiT.  2690.  (8)  Peake's  N.  P.  C.  128. 

(4)  1  Doug.  217.  (9)  13  East,  241. 
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Jkbvib,  Ch.  J. :   Would  each  be  boand  by  the  deed  as  to  the       Bob  d. 
others?)  °"*'" 


TiDBDBT. 

Each  had  a  separate  interest.  It  is  so  stated  and  admitted  in  the 
case :  there  was  no  community  of  interest :  the  deed  was  intended 
to  operate  upon  the  separate  interest  of  each* 

(Mauls,  J. :  Suppose  there  had  been  as  many  deeds  as  there 
were  incroachers,  would  they  have  conferred  collectively  all  the 
rights  on  the  trustees  that  this  deed  confers  ?) 

It  is  submitted  they  would. 

(Maulb,  J. :  Suppose  there  was  some  failure  of  title  as  to  one 
incroachment,  could  the  trustees  have  sued  another  party  for 
breach  of  covenant?  On  this  deed,  all  would  be  liable  for  the 
failure  of  title  of  one.) 

In  Reg.  v.  The  Provost  and  College  of  Eton  (1),  copyhold  land 
was  devised  to  A.  for  life,  remainder  to  five  persons  as  tenants  in 
common :  A.  was  admitted :  after  his  death,  the  five,  having  con- 
tracted to  sell  to  B.,  severally  surrendered  to  the  use  of  B.  in  fee, 
which  surrender  was  accepted  by  the  lord  :  and  it  was  held,  that  B., 
on  claiming  admittance,  must  pay  five  fees,  and  that  the  admittance 
would  require  five  stamps, 

(Jbbvis,  Gh.  J. :  That  proceeds  upon  the  ground  that  there  was  no 
community  of  interest.) 

Neither  is  there  here. 

(Maule,  J. :  Here,  there  is  something  more  than  a  conveyance  of 
the  separate  estate  of  each.  Each  conveys  the  whole, — whatever 
interest  he  might  have  in  the  whole.) 

[He  cited  Wharton  v.  Walton  Q  and  Lovelock  v.  FrankUjn  (a).] 

(Williams,  J.,  referred  to  Woi-thington  v.  Warrington  (4).)  [  320  ] 

In  Allen  v.  MorrxBon  and  Wills  v.  ^Biidge^  there  was  clearly  a       [  •321  ] 
community  of  interest.     This  cannot  be  properly  considered,  as 
suggested  on  the  other  side,  as  an  exception  or  reservation  out  ot 

(1)  8  Q.  B.  526.  (3)  70  R.  R.  520  (8  Q.  B.  371). 

(2)  7  Q.  B.  474.  (4)  75  B.  B.  821  (5  C.  B.  636). 
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DoB(L       the  grant:  Doe  d.  Dotiglm  v.  Lock  (i).     In  Wickham  v.  Hawker  (2), 
f,.  by  deed,  A.  and  B.  conveyed  to  D.  and  his  heirs  certain  lands, 

TiDBUBT.  excepting  and  reserving  to  A.,  B.,  and  C,  their  heirs  and  assigns, 
liberty  to  come  into  and  upon  the  lands,  and  there  to  hawk,  hunt, 
fish,  and  fowl :  and  it  was  held,  that  this  was  not  in  law  a  reserva- 
tion, properly  so  called,  but  a  new  grant  by  D.  (who  executed  the 
deed),  of  the  liberty  therein  mentioned;  and  therefore  that  it 
might  enure  in  favour  of  C.  and  his  heirs,  although  he  was  not  a 
party  to  the  deed. 

(Maule,  J. :  That  case  has  very  little  to  do  with  the  question : 
the  decision  would  have  been  the  same  whether  there  had  been  one 
or  two  stamps.) 

The  next  question  is,  whether  the  lessors  of  the  plaintiff  are  entitled 
to  recover  the  pieces  of  land  respectively  marked  A.,  B.,  and  C, 
which  were  inclosed  from  the  common  during  the  time  that  James 
Tidbury  occupied  the  land  marked  D.  It  is  difficult  to  suppose 
that  the  tenant  could  have  intended  these  to  be  treated  as 
accretions  made  by  him  for  the  benefit  of  his  landlord. 

(Jebvis,  Gh.  J. :  Lord  Campbell,  Andrews  v.  Hailes  (s),  puts  it 
upon  the  ground  of  estoppel. 

Maule,  J. :  He  states  as  the  result  of  the  opinion  of  the  Court 
there,  that,  '^  where  the  incroachment  is  on  soil  not  the  property  of 
the  landlord,  the  presumption  should  be  stated  to  be,  that  the 
incroachment  is  part  of  the  holding :  not  that  the  tenant  incroached 
for  the  landlord.") 

The  decision  there  may  have  been  correct,  with  reference  to  the 
facts  before  the  Court.  In  Doe  d.  Colclou{fh  v.  Midliner  (4),  and 
Doe  d.  ChaUnor  v.  Darie«(6),  incroachments  by  tenants  on  the 
[  *322  ]  waste  adjoining  the  demise  lands  were  thought  *by  Lord  Kenton, 
and  Thompson,  B.,  not  to  belong  to  the  landlord.  In  Doe  d.  Earl 
Dunraven  v.  WUliams  (6),  and  in  Bryan  d.  ChUd  v.  Winwood  (7),  the 
lessor  of  the  plaintiff  was  lord  of  the  manor  upon  the  waste  of 
which  the  incroachment  had  been  made.     This  differs  from  the 

(1)  41  R.  R.  496  (2  Ad.  &  El.  705 ;  4  (4)  6  E.  B.  744  (1  Esp.  N.  P.  C.  460). 
Nev.  &  M.  807).  (5)  6  R.  R.  745  (1  Esp.  N.  P.  0. 461) 

(2)  56  R.  R.  623  (7  M.  &  W.  63).  (6)  48  R.  R.  792  (7  Cur.  &  P.  332). 

(3)  95  R.  R.  593  (2  El.  &  Bl.  349).  (7)  9  R,  R.  751  (1  Taunt,  208). 
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ordinary  case  of  landlord  and  tenant:  the  party  claimed  under  the       Dosd. 
deed :  Doe  d.  Baddeley  v.  Massey  (1).  ». 


Selfe  was  heard  in  reply. 

Cur.  adv.  rult. 


TiDBURT. 


Jebvis,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

Three  points  were  made  in  argument  upon  this  case. 

It  was  first  said  that  the  deeds  of  the  22nd  and  28rd  of  April,  1806» 
were  improperly  stamped,  because  they  convey  separate  estates  from 
the  various  parties  of  the  first  part,  and  ought  therefore  to  have 
been  impressed  with  several  stamps.  We  think  there  is  nothing  in 
this  objection. 

The  rule  upon  this  subject  is  thus  correctly  laid  down  in  Phillipps 
on  Evidence,  Vol.  I.,  p.  445,— "If  the  interest  of  the  parties  relates 
to  one  thing  which  is  the  subject-matter  of  the  instrument ;  or,  in 
other  words,  if  the  instrument  affects  the  separate  interests  of 
several,  and  there  is  a  community  of  the  same  subject-matter  as  to 
all  parties,  there  a  single  stamp  will  be  sufficient :  but,  where  the 
parties  have  separate  interests  in  several  subject-matters,  there 
ought  to  be  a  separate  stamp  for  each  party." 

By  the  deeds  in  question,  each  of  the  parties  of  the  first  part, 
the  incroachers,  professes  to  convey,  not  only  his  own  incroach- 
ment,  but  the  incroachments  of  all  the  other  incroachers ;  and  in 
this  respect  these  deeds  are  larger  in  their  operation  than  if  each 
incroacher  had  conveyed  *his  own  incroachment  by  a  separate  [  *^'^^  1 
deed.  The  incroachments  are  the  subject-matter  of  the  deeds: 
all  the  incroachers  convey  all  the  incroachments;  and  all  the 
incroachers,  therefore,  have  a  common  interest  in  the  subject- 
matter.  The  deeds  also  affect  the  separate  interests  of  each 
incroacher ;  for,  the  subject  of  the  deeds  is,  the  extinguishment  of 
the  rights  which  the  incroachers  had  acquired  or  might  acquire  by 
their  incroachments,  and  the  permission  for  the  incroachers  and 
their  wives  to  occupy  their  incroachments  during  their  lives. 

In  this  respect,  each  incroacher  possesses  a  several  interest ;  for, 
each  abandons  any  right  he  may  have  acquired  by  incroachment, 
and  each  obtains  for  himself  and  his  wife  permission  to  occupy  his 
incroachment  during  their  lives.  There  is,  therefore,  a  community 
of  the  same  subject-matter  as  to  all  the  parties  of  the  first  part,  the 
incroachers ;  and  the  deeds  affect  the  separate  interests  of  each. 
Thus,  the  case  comes  distinctly  within  the  rule  as  laid  down  by  Mr. 
(1)  85  B.  E.  493  (17  Q.  B.  373). 
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Dob  d.  Phillipps ;  and  we  therefore  think  that  the  first  objection  cannot  be 
"^^  sustained. 
TiDBURT.  The  second  objection  is  also  in  our  opinion  untenable.  It  is 
said  that  the  latter  part  of  the  release,  which  confers  upon  the 
incroachers  and  their  wives  a  liberty  and  privilege  of  occupying 
their  incroachments  during  their  respective  lives,  operates  as  a 
conveyance  or  re-grant  to  them  of  life-estates,  which,  being  charge- 
able with  specific  duties,  ought  to  be  stamped  accordingly. 

There  is  no  doubt  that  every  instrument  is  liable  to  stamp-duty 
according  to  its  legal  operation ;  and,  if  these  deeds  did  contain  a 
conveyance  or  re-grant  to  the  incroachers  of  life-estates,  and  thus 
embrace  two  subjects,  each  of  which  would  be  chargeable  with  a 
separate  duty  if  contained  in  a  separate  deed,  the  question  woald  be, 
whether,  being  stamped  in  respect  of  one  subject,  the  other  contents 
of  the  deeds  so  stamped  are  incidental  or  accessory  to  that  subject 
[  *324  ]  in  respect  of  which  the  stamp  *is  affixed.  If  they  are  not,  the 
further  duty  will  attach :  if  they  are,  no  further  duty  will  be  pay- 
able. But  an  examination  of  the  deeds  satisfies  us  that  they  do 
not  operate  as  a  conveyance  or  re-grant  of  life-estates  to  tlie 
incroachers. 

The  common  object  of  the  deeds,  was,  to  extinguish  the  in- 
croachers' rights  after  the  death  of  themselves  and  their  wives, 
and  in  the  meantime  to  give  them  liberty  and  permission  to  occupy 
their  incroachments.  They  do  not  take  by  the  deeds  any  interest 
which  they  could  assign,  but  merely  a  personal  liberty  or  privi- 
lege, which  may  be  treated  as  part  of  the  consideration  for  their 
execution  of  the  deeds. 

We  have  not  deemed  it  necessary  to  notice  the  cases  which  were 
cited  in  the  argument  on  the  sufficiency  of  the  stamp,  because  the 
rules  to  which  we  have  referred  are  well  known,  and  the  only  ques- 
tion is,  the  application  of  those  rules  to  the  particular  case  under 
discussion. 

The  deed,  being  properly  stamped,  proves  that  Tidbury  was  the 
tenant  of  Skinner,  the  lessor  of  the  plainti£f,  up  to  the  year  1846, 
when  Tidbury  died,  and  that  he  was  such  tenant  in  the  years  1808 
and  1814,  when  he  inclosed  from  the  common,  and  added  to  the 
incroachment  held  by  him  under  the  deed  the  pieces  of  land  now 
sought  to  be  recovered. 

The  last  question  is,  whether  the  land  so  taken  from  the  common 
belongs  to  tlie  incroacher  or  to  the  landlord  under  whom  he  held  at 
the  time  of  the  incroachment. 
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The  rule  of  law  upon  this  sabject  is  now  clear.    We  need  not       dob  d. 
refer  to  the  different  cases  which  bear  upon  it:  because  they  are         *^" 
all  cited  in  the  very  recent  case  of  Andrews  v.  Hailes  0).    Where  a     Tidbuey. 
tenant  who  holds  under  the  lord  of  a  manor  incroaches  upon  the 
waste,  he  is  presumed  to  have  approved  against  the  commoners  for 
the  benefit  of  the  lord :  in  other  cases,  when  the  power  to  incroach 
is  derived  from  the  occupation  ♦of  the  premises  held  from  a  land-      [  ♦325  ] 
lord,  and  the  incroach  ment  is  occupied  as  if  it  was  a  part  of  the 
holding,  then,  at  the  end  of  the  tenancy,  the  presumption,  as 
between  the  landlord  and  tenant,  is,  that  it  is  part  of  the  holding, 
and  it  belongs  to  the  landlord. 

We  do  not  mean  that  the  incroachment  must  under  such  circum- 
stances to  be  taken  to  have  been  included  in  the  original  letting ; 
for,  that  would  conflict  with  the  rule  that  the  tenant  may  rebut  the 
presumption  that  he  inclosed  for  his  landlord,  by  clear  evidence 
that  he  intended  the  incroachment  for  himself  at  the  time  he  made 
it :  but,  that,  having  been  taken  from  the  waste,  and  added  to  the 
holding,  it  must  be  assumed  to  be  part  of  the  holding  at  the 
termination  of  the  tenancy, — in  fact,  that  the  tenant  takes  it  for 
the  aggrandisement  of  the  estate  of  which  he  is  tenant,  and  not  for 
an  estate  of  his  own ;  in  other  words,  for  the  benefit  of  his  landlord, 
and  not  for  himself. 

This  agrees  with  what  was  said  by  Pabke,  B.,  in  Doe  d.  Lewis 
v.  JRees  (2) :  "  It  is  clearly  settled  that  incroachments  made  by  a 
tenant,  are  made  for  the  benefit  of  his  landlord,  unless  it  appears 
clearly  by  some  evidence  at  the  time  of  the  making  of  the  in- 
croachment, that  the  tenant  intended  the  incroachments  for  his 
own  benefit,  and  not  to  hold  them  as  he  held  the  farm  to  which 
the  incroachments  were  adjacent ;  "  although  it  does  not  accord 
with  the  reason  for  the  rule  as  given  by  some  eminent  Judges. 
Bat,  whatever  may  be  the  reason  of  the  rule,  the  rule  itself  is  clear, 
and  manifestly  applies  to  this  case.  When  the  incroachments  were 
made,  the  incroacher  was  tenant  to  the  lessor  of  the  plaintiff,  and 
the  incroachments  were  added  to,  and  occupied  with,  the  land 
demised,  during  the  remainder  of  the  term.  It  must,  therefore,  be 
assumed  that  the  tenant  made  the  incroachments  for  the  aggrandise- 
ment of  the  estate,  and  that  therefore  they  were  part  of  the  holding 
when  the  tenancy  expired. 

There  is  nothing  in  the 'objection   that  the  tenants  had  an       [326] 
interest  in  the  nature  of  a  life-estate,  because,  in  Doe  d.  Lloyd  v. 

(1)  95  E.  R.  593  (2  El.  &  Bl.  349).  (2)  6  Car,  &  P.  610. 
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Dob  d.       Jones  (l),  the  incroacher  had  a  life-estate,  and  it  was  held,  notwith- 
«.  standing,  that  the  presumption  applied. 

TiDBURT.         Yor  these  reasons,  we  think  that  judgment  should  be  for  the 
plaintiff  on  the  second  and  fourth  demises  in  the  name  of  Skinner. 

Jttdgment  accordingly. 

»««*•  OWEN  V.   KOUTH  and  OGLE. 

JaH.  27. 

(14  C.  B.  327—340 ;  S.  C.  23  L.  J.  C.  P.  105  ;  18  Jur.  356 ;  2  C.  L.  B.  365  ; 

[  327  ]  2  W.  R.  222.) 

The  discharge  of  an  insolvent  under  the  Judgments  Act,  1838  (1  &  2  Viet, 
c.  1 10),  does  not  opemte  to  release  him  from  a  claim  for  unliquidated  damages 
for  not  re-delivering  mining  shares,  pureuant  to  a  conti'act  for  that  purpose  (2). 

The  true  measure  of  damages  in  an  action  for  not  re-delivering  shares  lent 
to  the  defendant  upon  a  contract  to  return  them  on  a  given  day,  is,  not  the 
market-price  at  the  time  of  the  breach,  but  the  market-price  at  the  time  of 
the  trial. 

This  was  an  action   for  not  returning  certain  mining  shares, 
pursuant  to  the  defendants'  contract. 

The  declaration  stated  that  the  plaintiff,  being  lawfully  possessed 
of  and  entitled  to  divers  shares  in  a  Mining  Company,  to  wit,  fifty 
St.  John  del  Bey  shares,  of  great  value,  to  wit  of  the  value  of 
1,000Z.,  which  shares  the  plaintiff,  theretofore,  to  wit,  on  the  11th 
of  September,  1849,  at  the  request  of  the  defendants,  had  suffered 
and  permitted  the  defendants  to  have  the  loan  of,  and  then  lent 
the  same  to  the  defendants,  upon  certain  terms,  to  wit,  that  the 
defendants  should  return  fifty  St.  John  del  Bey  shares  to  the 
plaintiff  on  the  81st  of  October,  1849,  and  that  the  plaintiff  should 
return  to  the  defendants  the  sum  of  500L  deposited  by  the  defen- 
dants with  the  plaintiff  for  such  loan  of  the  said  shares,  and  that 
the  defendants  should  give  to  the  plaintiff  a  certain  commission, 
to  wit,  one  sixteenth  of  a  pound,  that  is  to  say,  Is,  Sd.  per  share, 
for  the  said  loan  of  the  said  shares  in  that  behalf ;  that  afterwards, 
to  wit,  on  the  last-mentioned  day,  the  market  price  of  St.  John  del 
Bey  shares  having  increased,  and  the  defendants  not  having  returned 
the  said  fifty  St.  John  del  Bey  shares  to  the  plaintiff,  and  being 
then  unable  so  to  do,  or  to  supply  the  plaintiff  with  fifty  St.  John 
del  Bey  shares,  it  was  thereupon,  afterwards,  to  wit,  on  the  26th  of 
November,  1849,  agreed  by  and  between  the  plaintiff  and  the 
defendants,  that  the  terms  of  the  said  deposit  and  loan  should  be 
altered,  and  that,  in  lieu  and  in  stead  thereof,  the  plaintiff  should 

(1)  71  B.  E.  772  (15  M.  &  W.  580).  (2)  See  now  Rinkruptcy  Act,  1883. 

88. 30  and  37.— J.  G.  P. 
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purchase  divers,  to  wit,  forty  other  St.  John  del  Bey  shares  out  of       owbx 
the  500Z.  deposited  with   the  plaintiff,  and   that  the  defendants       routh. 
should  deliver  to  the  ^plaintiff  ten  further  St.  John  del  Bey  shares       [  *S28  ] 
within  six  months  from  the  said  26th  of  November,  1849,  together 
with  a  certain  commission  in  that  behalf,  to  wit,  at  the  rate  of 
1«.  Sd.  per  share  per  month,  for  the  balance  of  the  said  5002.,  and 
that  the  plaintiff  should  receive  the  benefit  of  the  dividends  on  the 
said  ten  shares,  and  that  the  said  last-mentioned  agreement,  and 
the  said  terms  thereof,  should  be  in  lieu,  stead,  and  substitution  of 
the  said  previous  terms :  That,  although  the  plaintiff  had  always 
performed  and  fulfilled  the  said  last-mentioned  agreement  on  his 
part,  and  did  afterwards,  in  pursuance  thereof,  to  wit,  on   the 
27lh  November,  1849,  purchase,  at  a  reasonable  and  proper  price 
in  that  behalf,  to  wit,  at  the  marke   price  of  the  day,  divers,  to  wit, 
forty  St  John  del  Bey  shares  out  of  the  said  sum  of  500/.,  and 
then  paid  for  the  same  thereout,  and  after  paying  for  the  same  the 
balance  or  sum  of  money,  residue  of  the  said  sum  of  500/.,  was  a 
certain  small  sum  of  money,  to  wit,  91.  Is,  6c/.;   and  although 
within  and  during,  and  until  and  at  the  expiration  of,  the  said 
period  of  six  months,  the  plaintiff  was  always  ready  and  willing  to 
have  received  from  the  defendants  the  said  ten  further  St  John 
del  Bey  shares,  together  with  the  said  last-mentioned  commission, 
and  to  have  paid  the  said  balance  or  residue  of  the  said  sum  of 
500/.   to    the   defendants, — whereof    they   had  due    notice :    and 
although  the  plaintiff,  at  the  expiration  of  the  said  period  of  six 
months,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
Slst  of  May,  1860,  requested  the  defendants  to  deliver  to  him  the 
said  ten  further  St.  John  del  Bey  shares,  and  to  pay  the  said  com- 
mission lastly  mentioned :  Yet  the  defendants  had  hitherto  wholly 
neglected  and  refused  to  deliver  the  said  ten  shares  to  the  plaintiff, 
and    to  pay  the  said  commission,  and  the  same  were  altogether 
wholly   undelivered   and  unpaid    to   the  plaintiff;    whereby  the 
plaintiff  lost  the  use  and  benefit  of  the  said  shares,  and  "^the  com-       [  *329  ] 
mission  amounting  to  20Z.,  and  the  dividends  which  would  have 
been  payable  and  paid  to  him  in  respect  thereof,  t&c. 

Plea, — that,  by  an  order  and  adjudication  made  by  the  Court 
for  Belief  of  Insolvent  Debtors  in  England,  the  defendant  was  duly 
discharged  according  to  the  statute  made  and  passed  in  the  Session 
of  Parliament  held  in  the  first  and  second  years  of  the  reign  of  our 
lady  the  Queen,  for,  amongst  other  things,  the  relief  of  insolvent 
debtors  in  England,  of  and  from  the  said  causes  of  action. 
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OwKK  Replication,  traversing  the  plea.    Issue  thereon. 

BouTH.  ^^  ^^6  ^^^^^9  ^^  ^^^  sittings  after  last  Trinity  Term,  in  London,  a 

verdict  was  taken  for  the  plaintiff  by  consent,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : 

The  plaintiff,  being  possessed  of  fifty  shares  in  the  St.  John  del 
Bey  Mining  Company,  on  the  5th  of  July,  1849,  agreed  to  lend, 
and  lent,  the  same  to  the  defendants,  upon  their  undertaking  to 
return  them  to  him,  the  plaintiff,  on  or  before  the  11th  of  September 
in  the  same  year.  The  defendant  Bouth  at  the  same  time  deposited 
with  the  plaintiff  the  sum  of  500Z.  as  a  security  for  the  return  of 
the  said  shares. 

The  defendants  not  having  returned  the  said  shares  on  or  before 
the  said  11th  of  September,  1849,  the  following  written  undertaking 
was  on  the  11th  of  September,  1849,  given  by  the  defendants  to 
the  plaintiff : 

"  St.  John  del  Rey  Mining  Company. 

"  We  the  undersigned  agree  to  return  to  Mr.  David  Owen  fifty 
St.  John  del  Bey  shares  on  the  81st  of  October  next,  on  the  said 
Mr.  David  Owen  returning  to  us  SOOL,  which  we  have  deposited 
with  him  for  the  loan  of  the  said  fifty  shares.  We  also  agree  to 
give  one  sixteenth  commission  per  share  for  the  loan  of  the  said 
fifty  shares.  "  W.  Bouth. 

"Sept.  11, 1849.  "B.  H.  M.  Oolb." 

[  330  ]  The  defendants  not  having  returned  the  said  shares  to   the 

plaintiff,  and  they  having  risen  in  value  above  the  said  sum  of 
500!.,  the  defendants,  on  the  26th  of  December,  1849,  gave  to  the 
plaintiff  an  authority  and  undertaking  of  which  the  following  is  a 
copy : 
"  D.  Owen,  Esq.,  25,  Old  Broad  Street. 

"  We  the  undersigned  authorise  you  to  purchase  forty  St  John 
del  Bey  shares  out  of  the  5002.  deposited  with  you ;  and  we  engage 
to  deliver  you  ten  shares  further  within  six  months  from  this  date, 
together  with  one  sixteenth  per  month  commission,  for  the  balance 
of  the  5002.  You  to  receive  the  benefit  of  the  dividends  on  the 
said  ten  shares.  "  W.  Bouth. 

"  London,  26  Nov.  1849.  "  B.  H.  M.  Oolb." 

The  plaintiff,  in  pursuance  of  the  said  authority,  on  the  27th 
of  November,  1849,  bought  out  of  the  said  5002.  forty  St.  John  del 
Bey  mining  shares  at  11|  per  share,  that  being  then  the  market  price 
of  the  said  shares, — adding  to  which  the  sum  of  one  sixteenth  per 
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month  commission,  the   account  between  the  plaintiff  and  the 
defendants  was  as  follows : 

« 1849.    July.  £      s.  d. 

"Deposited  as  security  for  fifty  St.  John  del  Rey 
shares 500    0    0 

"  Deduct,— 

"Nov.  27.  40  St.  John  del  Rey  shares 
bought  at  11^  per  share      ....  475    0    0 

"Five  months'  commission  on  fifty  St. 
John  del  Rey  shares,  at  one-sixteenth  per 
share  per  month ......    15  12    6  490  12    6 

''  Balance  remaining      .        .        .£976 

The  remaining  ten  shares  were  not  returned  by  the  defendants 
to  the  plaintiff ;  and,  on  the  17th  of  January,  1852,  an  action  was 
commenced  by  the  plaintiff  against  the  defendants.  The  said 
action  was  not  then  proceeded  with,  in  consequence  of  the  absence 
of  the  defendant  Routh  from  England :  but,  on  the  14th  of  June, 
1852,  an  appearance  was  entered  by  Messrs.  B.  and  D.,  as  ^attorneys 
for  the  defendant  Routh ;  and,  on  the  18th  of  November  in  the  same 
year  judgment  by  default  was  signed  against  the  defendant  Ogle. 

On  the  16th  of  July,  1852,  the  said  ten  shares  having  further 

risen  in  price,  and  dividends  having  been  paid  on  them  since  1849, 

a  statement,  of  which  the  following  is  a  copy,  was  delivered  by  the 

attorney  of  the  plainliff  to  the  defendant  Ogle,  and  to  Randolph 

Routh,  who  was  the  brother  of  the  defendant  William  Routh,  but 

who  had  no  authority  to  settle  the  action.     No  settlement  of,  or 

agreement  for  the  payment,  or  assent  to  the  correctness  of  the  said 

statement  was  made  by  Ogle  or  Randolph  Routh  : 

"  Owen  V.  Routh  and  Ogle. 
"1852.    July.  £      «.    d. 

**  Value  of  ten  St.  John  del  Rey  mining  shares,  at  282. 

per  share 280  0  0 

'     "  Dividend  on  ten  St.  John  del  Rey  Mine  shares,  paid 

December,  1849 12  10  0 

''  Do.  paid  June,  1850 15  0  0 

*•  Do.  paid  December,  1850 15  0  0 

**  Do.  paid  June,  1851 15  0  0 

"  Do.  paid  December,  1851 15  0  0 

"  Do.  paid  June,  1852 20  0  0 

Carried  forward      .        .        .        dB872  10    0 
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Owen 
Routh. 


[  •331  ] 
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Owen  £    s.    d. 

HouTH.                                           Brought  forward .        .        .        .  372  10    0 
"  Two  years  and  eight  months'  commission  on  ditto, 
at  one-sixteenth  per  share  per  month,   to  31st  July, 
1852,  as  per  agreement 20    0    0 

;£392  10    0 

"  Deduct 

''Balance  of  500/.  deposited  as  security    for  fifly 
shares  lent,  as  per  account  rendered       .        .        •        .976 

£883    2     6 


On  the  4th  of  August,  1852,  the  defendant  Bouth  having  returned 
to  England,  and  being  a  prisoner  for  debt  upon  an  arrest  made  on 
the  20th  of  July,  1852,  petitioned  the  Insolvent  Debtors  CJourt  for 
his  discharge  under  the  1  &  2  Vict.  c.  110  (i).    *     •     * 
[333]  The    defendant    Bouth    was  discharged    under    the   Insolvent 

Debtors  Act,  1   &   2  Vict.   c.   110,  on  the   17th  of   September, 
1852.     ♦     ♦     * 

On  the  2nd  of  November,  1852,  the  plaintiff  declared  in  the  said 
action.  The  defendant  Bouth  pleaded  his  discharge  under  the 
Insolvent  Act.  The  defendant  Ogle  suffered  judgment  by  default. 
The  pleadings  were  to  be  taken  as  part  of  the  case. 

If  the  Court  is  of  opinion  that  the  defendant  Bouth  was  dis- 
[  ♦334  ]  charged  by  the  adjudication  of  the  Insolvent  *Debtors  C!ourt,  from 
the  cause  of  action  disclosed  in  the  declaration,  the  verdict  is  to  be 
entered  for  the  defendant  Bouth.  If  the  Court  is  of  opinion  that 
he  was  not  so  discharged,  the  verdict  is  to  be  entered  for  the  plainti£f 
for  such  sum  as  to  the  Court  shall  seem  fit. 

The  damages  recovered  against  the  defendant  Ogle  are  to  be 
entered  for  such  sum  as  to  the  Court  shall  seem  fit 

The  market  value  of  the  said  shares  at  the  time  of  the  under- 
mentioned dates,  was  as  follows : 

On  the  26th  of  July,  1850,  when  by  the  defendants'  undertaking, 
dated  the  26th  of  November,  1849,  the  shares  were  to  be  returned, 
151.  per  share, — on  the  16th  of  July,  1852,  when  the  said  statement 
was  delivered,  282.  per  share, — on  the  22nd  of  June,  185S,  the  day 
of  the  trial,  322.  per  share, — excluding  the  dividends  of  20/.  and 
20/.,  payable  in  December,  1852,  and  June,  1858. 

(1)  The    statement     of    the    case      point  ie  obsolete:  see  Bankruptcy  Act, 
relating  to  the  bankruptcy  proceed-      1883,  ss.  30  and  37. 
ings  is  omitted  as  the  case  on  this 
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The  previous  dividends,  amounting  in  all  to  112/.  10«.,  and  also        ^^^ 
the  charge  of   l-16th  commission   to   the    31st    of    July,   1852,      Bouth. 
inclusive,  are  correctly  given  in  the  statement  before  referred  to. 
The  subsequent  commission,   to  the   day  of    trial,   amounts    to 
6/.  lis.  6d. 

ByleSf  Serjt.  (with  whom  was  C  Pollock),  for  the  plaintiff : 

Two  questions  present  themselves  in  this  case, — first,  whether  the 
discharge  of  the  defendant  Bouth  under  his  petition  to  the  Insolvent 
Court  is  an  answer  to  the  plaintiff's  claim  for  unliquidated  damages 
for  not  re-delivering  the  ton  shares, — secondly,  to  what  damages  the 
plaintiff  is  entitled  for  the  breach  of  contract. 

1.  It  is  submitted  that  the  plaintiff's  claim  is  not  affected  by  the 
discharge  of  Bouth  under  the  Insolvent  Act.     *     ♦     ♦ 

2.  The  plaintiff  claims  to  bo  entitled  to  recover  damages  according       [  S36  ] 
to  the  market  value  of  the  shares  at  the  time  of  the  trial.    It  may 

be  conceded  that  the  general  rule  is,  that,  in  an  action  for  non- 
delivery of  goods,  or  stock  or  shares,  pursuant  to  a  contract,  the 
measure  of  damages  is,  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  the  breach:  Oainsford  v. 
Can-oil  (i).  But,  in  all  that  class  of  cases,  the  plaintiff  had  the 
means  of  going  into  the  market  and  obtaining  other  goods.  Here, 
however,  the  plaintiff  is  entitled  to  such  damages  as  will  place  him 
in  statu  quo,  without  compelling  him  to  lay  out  a  sum  of  money 
which  possibly  he  does  not  possess.  In  Shepherd  v.  Johnson  (2), 
M* Arthur  v.  Lord  Seaforth  (3),  Doumes  v.  Back  (4),  and  Hanuson  v. 
Harrison  (5),  it  was  held,  that,  in  an  action  for  breach  of  a  contract 
to  replace  stock  lent,  the  measure  of  damages  is,  the  price  at  the 
day  when  it  ought  to  have  been  replaced,  or  the  price  at  the  day  of 
the  trial,  at  the  option  of  the  plaintiff.  [He  read  from  the  judg- 
ment of  Gbose,  J.  in  the  former  case,  and  from  the  judgment  of 
Pabkb,  B.,  in  Shaiv  v.  Holland  (6),  and  referred  to  Sedgwick  on 
Damages,  2nd  edit.,  p.  260  et  seq.] 

(Cresswell,  J. :  If  the  rule  were  otherwise,  we  should  be  giving       [  837  ] 
^the  defaulter  a  premium  in  a  rising  market.)  [  *33B  ] 

The  question,  it  is  submitted,  is  settled  by  the  authorities  referred  to. 

(1)  26  B.  B.  495  (2  B.  &  C.  624 ;  4         (4)  18  R.  E.  772  (1  Stark,  N.  P.  C. 
I>owi.  &  Ky.  161).  318). 

(2)  2  East,  211.  (5)  1  Car.  &  P.  412. 

(3)  11  B.  B.  559  (2  Taunt.  257).  (6)  71  B.  B.  596  (15  M.  &  W.  136). 
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OwBi  Lush,  contra  : 

BoiTTH.  AH  the  authorities,  it  must  be  conceded,  are  in  favour  of  the 

plaintiff's  view  as  to  the  last  point.  It  would  be  vain  to  attempt  to 
induce  the  Court  to  come  to  a  dififerent  conclusion, — assuming  that 
the  measure  is  to  be,  not  the  highest  price  at  any  intermediate  day, 
but  the  price  on  the  day  of  the  trial :  M* Arthur  v.  Lord  Seafortli  (I). 

(Jbrvis,  Ch.  J. :  We  need  not  decide  that :  you  admit  that  the 
second  point  must  be  determined  against  you.) 


[  330  ]  Byles,  Serjt.,  was  not  called  upon  to  reply. 

Jervis,  Gh.  J. : 
[  ♦340  ]  Mr.  Lush  has  very  properly  conceded  ♦that  he  is  bound  by  the 

authorities  upon  the  question  as  to  the  proper  measure  of  damages 
in  this  case,— which  are  to  be  estimated  at  the  market  price  of  the 
shares  at  the  time  of  the  trial.  As  to  the  other  point,  Utterson  v. 
Vernon  is  distinguishable :  the  stock  there  was  treated  as  money : 
this  was  a  claim  for  damages  at  the  time  of  the  bankruptcy,  and 
nothing  more.    I  think  the  plaintiff  is  entitled  to  judgment. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  plaintiff. 


1864.  GREENAWAY  and  Otheiis  v.  HART  and  Others. 

["343  1  (1^  ^-  ^-  340—356 ;  S.  0.  2  C.  L.  R  370 ;  23  L.  J.  0.  P.  115;  18  Jur.  449 ; 

2  W.  R.  702;  23  L.  T.  O.  S.  174.) 

AYhere  one  seised  in  fee  settles  lands  on  himself  for  life,  with  remainden 
to  other  persons,  reserving  a  leasing  power,  which  he  afterwards  exerctses, 
reserving  rent  to  himself,  his  heirs  and  assigns, — those  in  remainder  shall 
have  the  rent. 

So,  where  one  seised  in  fee  settles  lands  on  A.  for  life,  with  remainders, 
and  gives  him  a  leasing  power,  which  he  exercises,  reserving  rent,  during 
the  term,  to  himself,  his  heirs  and  assigns, — those  in  remainder  shall  take  it. 

By  a  deed  to  lead  the  uses  of  a  recovery,  lands  were  limited  to  the  use  of 
such  persons  as  A.  should  by  deed  or  will  appoint,  and,  in  default  of  and 
until  appointment,  to  the  use  of  13.,  in  trust  for  A.,  his  heirs  and  assignsv 
reserving  to  A.  a  leasing  power.  A.  (reciting  the  power)  demised  for  a 
term  to  C,  **  yielding  and  paying  unto  A.,  his  heirs  and  assigns,  during 
the  term,"  a  certain  rent,  with  covenants  to  pay  rent,  to  repair,  &&,  and  a 
proviso  for  re-entry  by  A.,  his  heirs  and  assigns,  in  case  of  breach :  Held, 
that  the  covenants  enured  in  favour  of  the  assignee  of  the  reversioii. 

This  vas  an  action  of  ejectment  to  recover  possession  of  piemises 
at  Hackney,  in  the  county  of  Middlesex. 

;(1)  11  E.  E.  559  (2  Taunt.  257). 
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The  plaintiffs  claimed  as  assignees  of  the  reversion  expectant  Qrkcnawat 
oil  the  determination  of  a  lease  made  in  1788,  upon  a  forfeitarq  by       hakt. 
reason  of  the  breach  of  a  covenant  to  repair.     The  lease  was  as 
follows : 

'*  This  indenture  tripartite,  made  the  14th  day  of  May,  in  the 
twenty-eighth  year  of  the  reign  of  George  III.,  &c.,  1788,  between 
Thomas  Triquet,  of  &c.,  of  the  first  part,  Thomas  Fasson,  of  &c.,  of 
the  second  part,  Jeremiah  Clegg  the  elder,  of  &c.,  of  the  third  part : 
Whereas,  by  certain  articles  of  agreement  tripartite,  bearing  date 
the  28lh  of  March,  1787,  made  between  Mary  Elizabeth  Cooke, 
of  &c.,  spinster,  of  the  first  part,  the  said  Thomas  *Fasson  of  the       [  *^^^  ] 
second  part,  and  the  said  Jeremiah  Clegg  of  the  third  part,  the  said 
If.  £•  Cooke  and  Thomas  Fasson  did  covenant  with  the  said 
Jeremiah  Clegg,  that,  when  Elizabeth  Ann,  the  wife  of  the  said 
Thomas  Fasson  should  attain  her  age  of  twenty-one  years,  they, 
the  said  M.  E.  Cooke,  and  Thomas  Fasson  and  Elizabeth  Ann  his 
wife,  would  make  an  effectual  demise  or  lease  unto  the  said  Jeremiah 
Clegg  of  the  piece  or  parcel  of  ground,  messuages  or  tenements  and 
hereditaments  hereinafter  described,  and  intended  to  be  demised, 
with  the  appurtenances,  to  hold  unto  the  said  Jeremiah  Clegg,  his 
executors,  administrators,  and  assigns,  from  the  25th  of  December 
then  last  past,  for  the  term  of  sixty-eight  years  and  one  half  of  a 
year,  at  the  clear  yearly  rent  of  511.,  payable  half-yearly,  on  the 
days  therein  and  hereinafter  mentioned ;  in  which  demise  it  should 
be  made  lawful  for  him  and  them  to  build  upon  the  vacant  ground, 
and,  after  having  covered  the  same  with  buildings  reserving  suitable 
conveniences,  to  pull  down  the  old  buildings  upon  the  other  part  of 
the  said  premises,  and  to  convert  the  materials  thereof  to  his  and 
their  own  use,  and  to  erect  upon  the  site  thereof  such  and  so  many 
buildings  as  he  or  they  might  think  proper ;  and  it  was  agreed, 
that,  in  such  demise  should  be  contained  the  usual  clauses  and 
covenants  in  leases  of  the  like  nature,  and  a  covenant  on  the  part 
of  Jeremiah  Clegg  to  lay  out  the  sum  of  1,500Z.  at  the  least  in 
building  substantial  new  brick  dwelling-houses,  with  suitable  con- 
veniences and  outbuildings,  upon  the  said  premises,  or  some  part 
thereof,  before  the  24th  day  of  June,  1795 :  And  whereas  the  said 
Elizabeth  Ann  Fasson  attained  her  age  of  twenty-one  years  on  the 
2l8t  day  of  November  last ;  and  the  said  Mary  Elizabeth  Cooke 
intermarried  with  the  said  Thomas  Triquet:   And  whereas,  by 
indentures  of  lease  and  release  bearing  date  the  28rd  and  24th 
days  of  January,  1788,— the  release  being  of  five  ♦parts,  and  made       [  •3^2  ] 
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Grbenawat    between  the  said  Thomas  Triquet  and  Mary  Elizabeth  his  wife  of 
Habt.        ^he  first  part,  the  said  Thomas  Fasson  and  Elizabeth  Ann  his  wife 
of  the  second  part,  Benjamin  Godfrey  of  the  third  part,  Thomas 
Dorey  of  the  fourth  part,  and  John  Fasson  of  the  fifth  part ;  and 
by  a  common  recovery  sufTered  pursuant  to  the  said  release,  in  the 
Court  of  Common  Fleas  at  Westminster,  as  of  Hilary  Term  last, 
wherein  the  said  Thomas  Dorey  was  demandant,  the  said  Benjamin 
Godfrey  tenant,  and  the  said  Thomas  Triquet  and  Mary  Elizabeth 
his  wife,  and  Thomas  Fasson  and  Elizabeth  Ann  his  wife,  were 
vouchees,  the  said  hereditaments  and  premises  were  limited  and 
assured  to  the  uses  hereinafter  mentioned,  that  is  to  say,  as  to  one 
undivided  moiety  or  half  part  thereof,  to  the  use  of  such  person 
and  persons,  and  for  such  estate  and  estates,  as  the  said  Thomas 
Triquet,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
to  be  sealed  and  delivered  by  him  in  the  presence  of,  and  to  be 
attested  by,  two  or  more  credible  witnesses,  or  by  such  last  will  and 
testament  as  is  therein  mentioned,  should  direct,  limit,  or  appoint, 
and,  in  default  of  and  until  such  direction,  limitation,  or  appoint- 
ment, to  the  use  of  the  said  John  Fasson,  his  heirs  and  assigns,  in 
trust  for  the  said  Thomas  Triquet,  his  heirs  and  assigns ;  and,  as 
to  the  other  undivided  moiety  or  half  part  of  the  said  premises,  to 
the  use  of  such  person  and  persons,  and  for  such  estate  and  estates, 
as  the  said  Thomas  Fasson,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  sealed  and  delivered  by  him  in  the 
presence  of,  and  to  be  attested  by,  two  or  more  credible  witnesses, 
or  by  such  last  will   and  testament  as    is   therein   mentioned, 
should  direct,   limit,   or  appoint,   and,  in    default  of  and   until 
such  direction,  limitation,  or  appointment,  to  the  use  of  the  said 
John  Fasson,  his  heirs  and  assigns,  in  trust  for  the  said  Thomas 
Fasson,  his  heirs  and   assigns:    Now  this  indenture  witnesseth, 
[  *343  ]       *that,  in  pursuance  of  the  said  recited  articles,  and  in  consideration 
of  the  yearly  rents,  covenants,  and  agreement  hereinafter  reserved 
and  contained  by  and  on  the  part  and  behalf  of  the  said  Jeremiah 
Clegg,  his  executors,  administrators,  and  assigns,  to  be  paid  and 
performed,   the  said   Thomas   Triquet  and    Thomas    Fasson,   in 
pursuance  and  by  force  and  virtue  of  the  said  several  recited  powers 
or  authorities  to  them  respectively  reserved  and  given  in  and  by 
the  said  indenture  of  five  parts,  and  of  all  and  every  power  and 
powers,  authority  and  authorities,  them  or  either  of  them  enabling 
in  this  behalf,  have,  and  each  of  them  hath,  directed,  limited, 
appointed,  and  granted  and  demised,  and  ))y  these  presents  do,  and 
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each  of  them  doth,  direct,  limit,  appoint,  and  grant  and  demise,  Gbebnaway 

onto  and  to  the  use  of  the  said  Jeremiah  Giegg,  his  execators,       habt. 

administrators,  and  assigns,  All  that  piece  or  parcel  of  ground,  &c. 

[describing  the  parcels] :  To  have  and  to  hold  ♦the  said  piece  or       [  •344  ] 

parcel  of  groand,  messuages  or  tenements,  and  all  and  singular 

other  the  premises  hereinbefore  appointed  and  demised,  or  expressed 

or  intended  so  to  be,  with  the  appurtenances  thereto  belonging, 

unto  and  to  the  use  of  the  said  Jeremiah  Clegg,  his  executors, 

administrators,  and  assigns,  from  the  25th  day  of  December  which 

was  in  the  year  1786,  for  and  during  and  unto  the  full  end  and 

term  of  sixty-eight  years  and  half  a  year  from  thence  next  ensuing, 

and  fully  to  be  complete  and  ended :  Yielding  and  paying  therefore 

yearly  and  every  year  during  the  said  term  of  sixty-eight  years  and 

a  half,  unto  the  said  Thomas  Triquet,  his  heirs  and  assigns,  the 

clear  yearly  rent  or  sum  of  25/.  10«.,  of  lawful  money  of  Great 

Britain  (being  a  moiety  of  the  said  yearly  rent  of  51l,)y  and  unto 

the  said  Thomas  Fasson,  his  heirs  and  assigns,  the  like  yearly  rent 

or  sum  of  25L  108.  of  like  lawful  money  (being  the  other  moiety  of 

the  said  yearly  rent  of  511.)  i — the  said  several  yearly  rents  of 

252. 10s.  and  25/.  lOs.  to  be  paid  by  equal  half-yearly  payments,  &c. : 

And  the  said  Jeremiah  Clegg,  for  himself,  his  heirs,  executors,  and 

administrators,  doth  covenant,  promise,  and  agree,  to  and  with  the 

said  Thomas  Triquet,  his  heirs  and  assigns,  and  also  to  and  with 

the  said  Thomas  Fasson,  his  heirs  and  assigns,  by  these  presents, 

in  manner  following,  that  is  to  say,  that  he  said  Jeremiah  Clegg, 

his  executors,  administrators,  or  assigns,  shall  and  will  yearly  and 

every  year  during  the  said  term'hereby  demised,  well  and  truly  pay 

or    cause  to  be  paid  unto  the  said  Thomas  Triquet,  his  heirs  or 

assigns,  the  said  yearly  rent  of  25/.  lOs.  hereinbefore  reserved  to 

him  and  them,  and    to   the    said  Thomas  Fasson,  his  heirs  or 

assigns,  the  said  yearly  rent  of  25/.  10«.  reserved  to  him  and  them, 

at    the  respective  days  and  times  and  in  manner  hereinbefore 

appointed  for  the  payment  thereof  respectively,  according  to  the 

true  intent  and  meaning  of  these  presents,  ^without  any  deduc-       [  *3I6  ] 

tion  or  abatement  whatsoever ;   [Covenants  by  Clegg  that  he,  his 

executors,  administrators,  or  assigns,  would  pay  taxes,  &c.,  would 

lay  out  a  certain   sum   in  building  and  would  keep  in  repair :] 

Provided  always,  that,  if  the  said  yearly  rents  hereby  reserved,  or        [  846  ] 

either  of  them,  or  any  part  thereof  respectively,  shall  be  behind  or 

unpaid  by  the  space  of  thirty  days  next  after  either  of  the  days  or 

times  hereinbefore  mentioned  or  appointed  for  the  payment  thereof 
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QRKKirAWAy  (being  lawfully  demanded),  or  if  the  said  Jeremiah  Clegg,  his 
Ha«t.  executors,  administrators,  or  assigns,  do  not  or  shall  not  at  all 
times  hereafter  well  and  traly  observe,  perform,  fulfil,  and  keep  all 
and  singular  the  covenants  and  agreements  herein  contained  which 
on  his  and  their  part  and  behalf  are  and  ought  to  be  observed, 
performed,  fulfilled,  and  kept,  then,  and  in  either  of  such  cases, 
it  shall  be  lawful  to  and  for  the  said  Thomas  Triqnet  and 
Thomas  Fasson  respectively,  and  their  respective  heirs  and  assigns, 
[  *347  ]  into  and  upon  the  said  demised  premises  to  *re-enter,  and  the  same 
to  have  again,  re-possess,  and  enjoy  as  in  their  respective  former 
estate,  and  the  said  Jeremiah  Clegg,  his  executors,  administrators, 
and  assigns,  and  all  other  occupiers  of  the  said  premises,  thereout 
to  expel  and  amove,  anything  hereinbefore  contained  to  the  con- 
trary notwithstanding:  [Covenant  by  the  said  Thomas  Triquet 
for  himself,  his  heirs,  executors,  and  administrators,  for  quiet 
enjoyment.]  In  witness,  Ac." 
[  348  ]  In  the  year  1805,  Thomas  Fasson  became  bankrupt,  and  he  and 

his  assignees,  in  June  in  that  year,  conveyed  his  interest  in  the 
moiety  to  Thomas  Triquet,  who  thus  became  entitled  to  the  whole. 
The  plaintiffs  were  assignees  of  Thomas  Triquet. 

The  cause  was  tried  before  Jervis,  Ch.  J.,  at  the  sittings  at 
Westminster  after  last  Michaelmas  Term. 

On  the  part  of  the  defendants,  it  was  insisted,  that,  inasmuch  as 
there  was  no  assignment  of  the  legal  estate  of  John  Fasson, 
Thomas  Triquet  and  Thomas  Fasson,  the  lessors,  had  only  an 
equitable  estate,  and  were  therefore  strangers  to  the  title,  and  that 
a  right  of  re-entry  cannot  by  law  be  reserved  to  a  stranger. 

For  the  plaintiffs,  it  was  admitted,  that,  as  the  lease  in  question 
was  made  in  execution  of  the  power  contained  in  the  deed  to  lead 
the  uses,  the  lease  was  to  be  read  as  if  it  were  inserted  before  the 
limitations  in  that  deed,  and  therefore  to  be  considered  as  granted 
out  of  the  legal  estate. 

A  verdict  was  taken  for  the  plaintiffs,  with  leave  reserved  to  the 
defendants  to  move  to  enter  the  verdict  for  them,  if  the  Coart 
should  think  the  objections  urged  at  the  trial  well  founded. 

Watson,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
accordingly.  (He  referred  to  Doe  d.  Barker  v.  Qoldsmith  (i).  Doe  d. 
Barney  v.  Adams  (2),  Doe  d.  Barber  v.  iMtn-ence  (3),  and  Dufnpors 
case  (4).) 

(1)  37  B.  B.  812  (2  Or,  &  J.  674).  (3)  4  Taunt.  23. 

(2)  2  Gr.  A  J.  232.  (4)  4  Co.  Hep.  119  b. 
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Byles,  Serjt.,  Piggoit,  and  Hannen^  on  a  subsequent  day,  showed  Grebnawat 
cause.     They  cited  Dumpor'a  case  (l),  Whitlock*s  case  (2),  Olover  v.        habt. 
Cope  (8),  Hotley  v.  Scot  (4),  Sacheverell  v.  Froggatt  (6),  Bert*y  v. 
White  (6),  Isherwood  v.  Oldknoiv(7),  *Rogers  v.  Humphreys  (8),  Co.       [•SW] 
Litt.  218  b,  note  (1),  Sugdon  on  Powers,  6th  edit.  p.  452,  and  the 
82  Hen.  VIII.  c.  84. 

Watson  and  6f.  Hayes,  in  sapporii  of  the  rule,  referred  to  Litt. 
§  847,  and  the  commentary  thereon,  Webh  v.  Russell  (0),  Doe  d. 
Barker  v.  Goldsiuitli  (10),  Doe  d.  Barney  v.  Adams  (ll),  Doe  d.  Barber 
V.  Lawrence  (12),  and  Com.  Dig.  Condition  (0.  1). 

Cwr.  arfi?.  vult. 

Cbbsswbll,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  ejectment  founded  on  a  forfeiture  for  the 
breach  of  a  covenant  to  repair  contained  in  a  lease  granted  in  1788 
— The  plaintiffs  are  assignees  of  the  reversion  ;  and  it  was  contended 
at  the  trial,  that  they  could  not  take  advantage  of  the  condition  for 
re-entry.  A  verdict  was  taken  for  the  plaintiff,  subject  to  a  motion 
to  enter  it  for  the  defendants,  and,  a  rule  for  that  purpose  having 
been  granted,  the  matter  was  very  fully  and  ably  argued  on 
Wednesday  last. 

The  lease  in  question,  which  was  granted  on  the  14th  of  May, 
1788,  recited  {lU  ante,  p.  659).  The  point  to  be  determined,  is, 
whether  the  plaintiffs,  as  assignees  of  the  reversion,  can  take 
advantage  of  the  proviso  for  re-entry. 

For  the  defendants,  it  was  contended  that  they  could  not ;  for, 
that  the  lessors,  Thomas  Triquet  and  Thomas  Fasson,  having  only 
an  equitable  estate,  must  be  considered  as  strangers,  and  that  no 
right  of  re-entry  can  be  reserved  to  a  stranger ;  for  which  Doe  d. 
Barker  v.  Goldsmith  (10),  was  cited  as  an  authority.  It  is  certainly  a 
direct  authority  on  that  point ;  and  also  that  no  question  of  estoppel 
arises  in  this  case,  inasmuch  as  the  title  of  the  lessors  was  disclosed 
by  the  lease. 

But  it  was  argued  on  the  other  side,  that  the  lease  also  showed       [  ^^^  ] 

(1)  4  Co.  Bep.  119  b.  (8)  43  R.  R.  340  (4  Ad.  &  El.  299; 

(2)  8  Co.  Bep.  69  b.  5  Nev.  &  M.  511). 

(3)  1  Show.  262  (284).  (9)  1  R.  R.  725  (3  T.  R.  393). 

(4)  Lofft,  316.  (10)  37  R.  R.  812  (2  Or.  &  J.  674). 

(5)  2  Wms.  Sauud.  361. .  (11)  2  Cr.  &  J.  232. 

(6)  Sir  0.  Bridgman,  82.  (12)  4  Taunt  23. 

(7)  16  B.  B.  305  (3  M.  &  S.  382). 
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QsiKMAWAT  that  the  lessors  did  not  affect  to  grant  the  lease  out  of  their  eqaitable 
hAt.  estate,  but  in  execution  of  the  power  contained  in  the  deed  to  lead 
the  uses  of  the  recovery ;  that  the  term  created  by  that  execution  of 
the  power  must  be  considered  as  inserted  in  the  original  settlement, 
and  therefore  granted  out  of  the  legal  estate ;  and  that,  consequently, 
the  rent  reserved,  and  the  covenants  and  conditions,  would  go  with 
the  reversion ;  and  for  this  WliMocKs  ca8e(l),  Ghver  v.  Cope{^), 
Hoiley  V.  Scot{z),  and  Isherwood  v.  Oldknow  {4),  were  relied  on: 
and  it  is  necessary  to  examine  those  cases  with  much  care,  to 
ascertain  how  far  they  are  applicable  to  the  present. 

In  the  first  of  those  cases,  W.  Whitlock,  being  seised  in  fee,  levied 

a  fine,  and  settled  his  estate  (in  substance)  to  the  use  of  himself  for 

life,  and  afterwards  to  the  use  of  W.  Whitlock  the  younger,  and  the 

heirs  of  his  body,  and  afterwards  to  the  use  of  J.  Whitlock,  and  his 

heirs,  reserving  to  himself  a  power  to  grant  leases;    W.  Whitlock 

the  elder  afterwards  granted  a  lease  to  C.  Hearne,  yielding  and 

paying  annually  to  the  said  W.  Whitlock  the  elder,  his  heirs  and 

assigns,  and  to  the  person  to  whom  the  inheritance  should  of  right 

belong,  during  the  term,  a  certain  rent ;  and,  after  the  death  of  W. 

Whitlock  the  elder,  W.  Whitlock  the  younger  distrained  for  rent 

arrear.    It  was  resolved,  that  the  reservation  was  good,  **  for,  the 

said  lease  hath  not  its  essence  from  the  estate  of  the  lessor  which 

he  hath  for  life,  but  the  lease  hath  its  essence  out  of  the  said  fine, 

and  in  construction  of  law  precedes  the  estate  for  life,  and  all  the 

remainders ;  for,  after  the  lease  made,  it  is  as  much  as  if  the  use 

had  been  limited  originally  to  the  lessee  for  the  said  term,  and  then 

the  other  limitations  in  construction  of  law  follow  it,  &c.     So  that 

the  lessee,  in  the  case  at  Bar,  derives  his  estate  out  of  the  estate 

[  *35i  ]       which  passed  by  the  *fine.     Then,  when  the  lessor  reserves  rent  to 

him  and  his  heirs  and  assigns,  it  is  good ;  for,  that,  by  construction 

of  law,  precedes  the  limitation  of  the  uses ;  and  then,  it  being  well 

reserved,  it  is  well  transferred  to  every  one  to  whom  any  use  is 

limited.     So,  if  the  reservation  be  to  the  lessor  and  to  every  person 

to  whom  the  inheritance  or  reversion  of  the  premises  shall  appertain 

during  the  term,  that  is  likewise  good ;  for,  the  law  will  distribute 

it  to  every  one  to  whom  any  limitation  of  the  use  shall  be  made.'* 

This  case,  then,  determines,  that,  if  A.,  seised  in  fee,  makes  a  lease 

reserving  rent  to  himself  and  his  heirs,  or  to  himself  and  all  persons 

to  whom  the  inheritance  or  reversion  shall  come,  and  afterwards 

(1)  8  Co.  Eep.  69  b.  (3)  LofPt,  316. 

(2)  1  Show.  284.  (4)  16  E.  B.  305  (3  M.  &  S.  382). 
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assigns  the  reversion,   the  reservation  of  rent  is  good,  and  the  Gukbhaway 
assignee  of  the  reversion  shall  have  it.  Hart 

Glover  v.  Cope  (i)  does  not  appear  to  have  any  material  bearing 
on  the  present  case.  The  question  was,  whether  the  assignee  of  the 
reversion  of  a  copyhold  could  sue  the  lessee  by  virtue  of  the  statute 
32  Hen.  VIII.  c.  34.  But  Sacheverell  v.  Froggatt{2)  is  an  instance 
where  a  covenant  to  repair  made  with  the  lessor  and  his  executors, 
was  held  to  operate  in  favour  of  the  heir,  because  the  parties  must 
have  so  intended  it. 

Before  we  proceed  to  examine  the  case  of  Isherwood  v.  OldknoiVy 
it  may  be  as  well  to  notice  the  judgment  of  Sir  Orlando  Bridgman, 
in  Berry  v.  White  (3).     In  that  case,  it  appeared  that  Sir  C.  Howard, 
seised   in  fee,  levied   a  fine  to  the  use  of  himself  for  life,  &c., 
remainder  to  the  use  of  Sir  B.  Howard  for  life,  &c.,  remainder  to 
the  use  of  Sir  W.  Howard,  <fec.,  with  a  power  to  any  tenant  for 
life  to  grant  leases  upon  certain  terms,  and  amongst  others,  reserv- 
ing the  antient  yearly  rent.    After  Sir  C.  Howard's  death,  Sir  B. 
Howard,  being  seised  of  the  freehold,  granted  a  lease  of  ninety-nine 
years,  reserving  rent  during  the  term  to  Sir  B.  Howard,  his  heirs 
and  assigns.      It  was  objected  ♦to  this  lease,  that  the  rent  was       [  *352  ] 
not  reserved  according  to  the  power ;  for,  that  Sir  Bobert's  heir- 
at-law  could  not  have  it;  he  in  remainder  must  have  it,  though 
he  is  not  heir.    And  Sir  0.  Bridoman  observed,  that  "the  very 
ground  assigned   for   the  decision   in   Whitlock's  case  made  the 
great  doubt  in  this ;  for,  there,  as  the  lease  was  held  to  precede 
the  other  limitations  to  uses,  it  was  limited  by  the  owner  of  the 
fee,  and  so  the  rent  well  reserved  to  him,  his  heirs  and  assigns,  and 
is  well  transferred  to  every  one  to  whom  any  use  is  limited." 
Nevertheless,  he  held,  that,  in  that  case,  the  reservation  by  the 
words  "  reddendo  post  inceptionevi  termini,  et  durante  continuatione 
inde,  26«.  8rf.  annuatinXy^  was  good.     "  These  words  alone,"  he  says, 
**  had  been  clearly  a  good  reservation ;  then,  the  addition  of  these 
words,  '  to  him,  his  heirs  and  assigns,'  being  void  in  themselves, 
shall  not  vitiate  the  reservation  which  is  good  without  them."    He 
afterwards  adds,—"  I  hold,  that,  if  Sir  Bobert  had  reserved  the  rent 
to  him,  his  executors  and  assigns,  during  the  term,  or,  to  him  and 
his  wife  during  the  term,  or,  to  him  during  the  term,  the  law  would 
have  rejected  that  which  is  void ;  and,  there  being  enough  in  the 
reservation  to  satisfy  the  words  of  the  power,  the  law  will  construe 

(1)  1  Show.  284.  (3)  Sir  0.  Bridgman's  Judgments, 

(2)  2  Wme.  Saund.  82. 
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Gbbevaway  Buch  a  reservation  to  be  good,"  Thus  far  the  judgment  in  Berry  v. 
HAvr.  White  proceeds  on  the  idea  of  rejecting  altogether  the  words  "  to 
him,  his  heirs  and  assigns,"  and  not  upon  their  being  capable  of 
receiving  a  construction  consistent  with  the  due  execution  of  the 
power.  But  he  afterwards  proceeds, — '*  Another  reason  which  may 
be  given  why  this  reservation  to  Sir  Robert,  his  heirs  and  assigns, 
may  be  good,  is, — the  words  '  heirs  and  assigns '  do  not  denote  any 
person  certain,  as,  if  he  bad  reserved  it  to  his  wife  or  daughter,  or 
the  like,  but  properly  intend  only  the  duration  of  the  estate  in  the 
rent,  that  is,  so  long  as  the  estate  lasts : "  and  he  cited  a  case  where 
[  *353  ]  they  had  been  *80  treated :  but,  in  conclusion,  he  relies  principally 
on  the  ground  that  the  words  might  be  rejected. 

The  report  of  Hotley  v.  Scot^  in  Loflft,  is  not  very  clear :  but  the 
decision  seems  to  have  proceeded  on  the  ground  of  the  construction 
that  might  be  put  on  the  words,  rather  than  on  their  rejection :  and 
that  was  a  condition  for  re-entry;  and  the  condition  enabling 
Sir  J.  A.,  his  heirs  and  assigns,  to  re-enter,  was  construed  to  mean, 
the  heirs  and  assigns  of  the  grantor  of  the  power,  and  not  of  the 
party  making  the  leases  under  that  power.  This  case  was  recognised 
by  AsHHUBST,  J.,  in  Ooodtitle  d.  Clarges  v.  Ftinuean{\). 

The  last  case  which  it  is  material  to  notice,  is  that  of  Isliericood 
V.  Oldknow.  There  J.  B.  Isherwood,  being  seised  in  fee,  devised  to 
H.  B.  Isherwood  for  life,  with  several  remainders,  with  a  power  to 
grant  leases  for  certain  terms  at  the  best  rent  to  be  incident  and 
belong  to,  and  from  time  to  time  to  go  along  with,  the  several  uses 
thereinbefore  mentioned,  and  so  as  there  were  a  condition  for 
re-entry.  J.  B.  Isherwood  died,  and  H.  B.  Isherwood  became 
seised  for  life,  and,  by  virtue  of  the  power,  granted  a  lease  '*  under 
a  yearly  rent  of  1002.,  payable  to  the  said  H.  B.  Isherwood,  and  to 
such  other  person  as  for  the  time  being  should  be  entitled  to  the 
freehold  and  inheritance;  and  the  defendant  covenanted  with 
H.  B.  Isherwood,  his  heirs  and  assigns,  for  payment  of  the  rent  to 
H.  B.  Isherwood,  and  to  such  other  person  as  should  be  entitled  to 
the  freehold,  &c.,  and  for  keeping  and  yielding  up  the  premises  in 
repair.  In  covenant  for  non-payment  of  rent,  and  non-repair,  the 
plaintiff  averred  the  death  of  H.  B.  Isherwood,  whereupon  he  took 
the  premises  in  remainder  under  the  will  of  J.  B.  Isherwood ;  that 
two  years'  rent  after  that  became  due,  and  the  premises  were  out  of 
repair.  On  motion  in  arrest  of  judgment,  it  was  contended,  that, 
the  covenant  made  with  H.  B.  Isherwood,  his  heirs  and  assigns, 

(1)  2  Doug.  665,  572. 
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the  plaintiff  could  *not  sue  upon  it,  as  he  was  neither  heir  nor  assign  Gbkbkaway 
of  H.  B.  Isherwood.     After  hearing  the  case  very  elaborately       Habt. 
argued,  the  Court  held,  that,  according  to  the  principle  laid  down       [  *864  ] 
in  Whitlock's  case,  the  lease  must  be  considered  as  emanating  from 
the  party  who  created  the  power  ;  and  that  the  plaintiff,  coming  in 
in  remainder,  was  assignee  of  J.  B.  Isherwood,  the  devisor,  although 
not  of  the  person  executing  the  lease :  and  that  the  covenant  must 
be  construed  to  be  made  with  him  as  such  assignee. 

By  these  cases  it  may  be  taken  as  established,  that,  if  a  person 
seised  in  fee  settle  his  estate  on  himself  for  life,  with  remainders  to 
other  persons,  reserving  a  leasing  power,  which  he  afterwards 
exercises,  reserving  rent  to  himself,  his  heirs  and  assigns,  those  in 
remainder  shall  have  the  rent.  So  also,  where  a  person  seised  in 
fee  settles  his  estate  on  A.  for  life,  with  remainders,  and  gives  him 
a  leasing  power,  which  he  exercises,  reserving  rent,  during  the  term, 
to  himself,  his  heirs  and  assigns,  the  remainder-man  shall  take  it, 
although  neither  heir  nor  assign  of  A., — according  to  some  autho- 
rities, because  the  reservation  of  rent  during  the  term  would  give  it 
to  him,  and  that  which  follows  shall  not  prejudice ;  according  to 
others,  because  "  assigns "  shall  be  construed  assigns  of  the  party 
creating  the  power,  out  of  whose  estate  the  term  is  supposed  to 
emanate. 

Let  us  see  how  these  principles  affect  the  present  case. 

The  lease  is  granted  to  the  lessee,  yielding  and  paying  yearly  and 
every  year  during  the  term  (a  certain  sum), — that,  by  itself,  would 
enure  to  give  the  rent  to  the  party  having  the  reversion, — "  unto 
Thomas  Triquet,  his  heirs  and  assigns."  Those  words  would  not 
alter  the  case;  for  they  may  be  rejected.  But,  then  comes  the 
covenant  to  pay  rent  during  the  term,  and  to  repair  during  the 
term,  &c.  This  covenant,  however,  is  not  made  generally,  to  pay 
rent,  and  repair,  &c.,  during  the  *term,  but  is  expressed  to  be  a  [  *355  ] 
covenant  with  Thomas  Triquet,  his  heirs  and  assigns.  But,  as  far 
as  payment  of  rent  is  concerned,  it  would  seem  that  this  covenant 
must  be  construed  in  'the  same  manner  as  that  which  is  implied  in 
the  words  "  yielding  and  paying,"  viz.  as  a  general  covenant  in  favour 
of  the  parties  entitled  to  the  reversion,  and  not  prejudiced  by  the 
introduction  of  the  words  **  Thomas  Triquet,  his  heirs  and  assigns." 
If  that  be  so,  here  is  a  good  general  covenant  to  pay  rent,  and 
available  by  the  assignee  of  the  reversion;  and  then  comes  the 
clause  for  re-entry  on  breach  of  any  of  these  covenants, — in  general 
terms,  that  the  lease  shall  be  subject  to  a  proviso  for  re-entry  for 


668  1864.    C.  P.    14  C.  B.  855—856.  [r.b. 

Grbbitaway  breach  of  covenant,  but  that  it  shall  be  lawful  to  and  for  the  said 
Habt.  Thomas  Triquet,  his  heirs  and  assigns,  to  re-enter,  &c.  If  these 
words  are  rejected  it  may  be  said  that  no  general  power  of  re-entry 
would  remain ;  and  therefore  the  rule  as  to  the  reservation  of  rent, 
viz.  that  the  description  of  the  parties  may  be  rejected,  can  hardly 
be  applied.  But,  if  that  were  clearly  so,  it  would  remain  to  be 
considered  whether  the  words  can  be  construed  to  mean  the  parties 
entitled  to  the  reversion. 

If  Thomas  Triquet  had  been  tenant  for  life  of  the  legal  estate, 
with  remainders,  there  would  have  been  abundant  authority  for 
holding  that  the  word  "  assigns*'  meant  "  assigns  of  the  settlor ; " 
and  that  a  remainder-man  would  have  the  benefit  of  the  proviso, 
although  neither  heir  nor  assign  of  Thomas  Triquet.  The  difficulty 
arises  from  the  circumstance  of  his  having  no  legal  estate,  and 
therefore  the  right  of  re-entry  could  not  for  any  time  be  well 
reserved  to  him.  If,  however,  the  reservation  of  rent  is  to  be 
treated  as  general,  and  the  covenants  to  pay  rent  and  repair,  such 
as  the  persons  entitled  to  the  reversion  may  take  advantage  of, 
there  can  be  no  doubt  that  the  right  to  re-enter  for  breach  of  them 
was  intended  to  be  given  to  the  same  persons  ;  and,  it  having  been 
[  *356  ]  held  *that  the  word  "  assigns,"  may  be  construed  to  mean  the  party 
entitled  to  the  reversion,  the  power  of  re-entry  may  be  considered 
as  given  to  Triquet,  who  could  not  avail  himself  of  it,  and  to  the 
owner  of  the  reversion,  who  could :  and  the  plaintiffs,  now  filling 
that  character,  are  entitled  to  recover. 

This  is  consistent  with  what  is  said  by  Lord  Chancellor  Hard- 
wicKE,  in  Basset  v.  Basset,  in  Mr.  Blunt's  edition  of  Ambler,  p.  843, 
that,  *'  whatsoever  arises  upon  the  lease  by  way  of  reservation, 
condition,  or  power,  until  executed,  goes  along  with,  and  is  attendant 
upon,  the  reversion ;  and  that  the  word  '  heirs,'  wheresoever  made 
use  of,  must  mean  the  remainderman  or  reversioner,  and  not  the 
heir  general  of  the  tenant  for  life." 

For  these  reasons,  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  recover  in  this  action ;  and  the  rule  must  be  discharged. 

Rule  discharged. 
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MAHONY  V.   KEKULfi.  /•*'• 

Jan,  Wt 

(14  C.  B.  390—400;  S.  C.  U3  L.  J.  C.  P.  54  ;  18  Jur.  313 ;  2  C.  L.  R.  343  ;  2  

W.  E.  155 ;  S.  C.  nom.  Mahony  v.  RuhuU,  22  L.  T.  O.  S.  224.)  C  8^^  ] 

A  contract  was  made  in  London,  as  follows  :  *'  Contract  between  Messrs. 
y.  and  T.,  of  Morlaix,  in  France,  and  M.  M.,  of  London.  M.  M.  engages 
himself  hereby  with  Messrs.  Y.  and  T.,  from  &c.  to  &c.,  for  the  proper  and 
merchantable  cutting,  &c.,  of  French  provisions  at  Morlaix,  on  receiving  a 
free  passage  out  to  Morlaix  from  London,  and  back  again,  and  wages  of 
308.  sterling  per  week ;  Messrs.  Y.  and  T.  finding  the  requisite  tools,"  &c. 
This  contract  was  signed,  •♦  For  Y.  and  T.,  C.  K.  (the  defendant).  M.  M." : 
Held,  that  the  contracting  parties  were  Y.  and  T.  and  the  plaintiff ;  and  that 
the  defendant,  by  signing  it  on  behalf  of  Y.  and  T.,  did  not  render  himself 
personally  liable. 

The  declaration  stated,  that,  on  the  4th  of  September,  1852,  in 
consideration  that  the  plaintiff  would  engage  himself  with  Messrs. 
Vacher  and  Tilly,  of  Morlaix,  in  France,  from  the  1st  of  October, 
1852,  till  the  Slst  of  March,  1858,  for  the  proper  merchantable 
catting,  messing,  and  preparing  of  French  provisions  at  Morlaix, 
the  defendant  promised  the  plaintiff,  that  he,  the  plaintiff,  should 
receive  a  free  passage  out  to  Morlaix  from  London,  and  back  again, 
and  wages  for  the  said  period  of  time  at  the  rate  of  S0«.  sterling  per 
week  :  that,  in  pursuance  of  the  said  promise  and  agreement,  the 
plaintiff  did,  on  the  said  4th  of  September,  engage  himself  to 
Messrs.  Yacher  and  Tilly,  and,  as  soon  afterwards  as  the  defendant 
had  procured  for  the  plaintiff  a  free  passage  to  Morlaix,  to  wit,  on 
&c.,  proceeded  from  London  to  Morlaix,  and  immediately  on  his 
arrival  there,  to  wit,  on  &c.,  entered  into  the  service  of  Messrs. 
Yacher  and  Tilly,  in  pursuance  of  his  engagement :  that  the  plaintiff 
♦was  ready  and  willing  to  perform  his  engagement ;  yet  that  Messrs.  L  *3^'  J 
Vacher  and  Tilly  discharged  him ;  whereby  the  plaintiff  lost  his 
wages  from  the  day  of  his  discharge  till  the  Slst  of  March,  1853, 
and,  in  consequence  of  his  having  entered  into  that  engagement, 
lost  another  engagement,  at  Nantes,  &c. 

The  defendant  pleaded :  first,  that  he  did  not  promise  in  manner 
and  form  as  alleged  ;  secondly,  that  the  promise  of  the  defendant, 
and  the  contract  in  the  declaration  mentioned,  were  made  subject 
to  a  condition,  that  is  to  say,  that,  should  any  differences  arise 
between  the  plaintiff  and  Messrs.  Vacher  and  Tilly,  on  account  of 
the  plaintiff's  inability  or  improper  conduct,  the  contract  was  to  be 
considered  null  and  void,  and  the  plaintiff  was  to  have  no  claim  for 
farther  wages,  nor  the  free  passage  back  to  London  ;  that,  after  the 
plaintiff  entered  into  the  service  of  Messrs.  Vacher  and  Tilly,  and 
before  they  discharged  him,  or  refused  to  pay  him  any  further 
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Mabovt  wages,  differences  did  arise  between  the  plaintiff  and  Messrs.  Vacher 
KKKULi;  *"^  Tilly,  on  account  of  the  plaintiff's  improper  conduct,  and  his 
inability  to  perform  his  contract,  to  wit,  in  the  proper  and  mer- 
chantable cutting,  messing,  and  preparing  of  French  provisions  at 
Morlaix ;  that  the  plaintiff,  after  he  entered  into  the  service,  and 
before  his  discharge,  and  the  refusal  of  Messrs.  Vacher  and  Tilly  to 
pay  him  any  further  wages,  did  conduct  himself  improperly,  and  so 
as  to  be  unable,  and  he  was  unable,  to  perform  his  contract,  and 
in  a  proper  and  merchantable  manner  to  cut,  mess,  and  prepare 
French  provisions  at  Morlaix :  whereupon,  by  reason  of  the  premises, 
and  of  the  differences  and  improper  conduct  aforesaid,  the  contract 
became  null  and  void,  and  Messrs.  Vacher  and  Tilly  elected  that 
the  contract  should  be  considered,  and  should  be,  null  and  void, — 
whereof  the  plaintiff  had  notice ;  and  that  thereupon  Messrs.  Vacher 
and  Tilly  discharged  the  plaintiff  from  their  service,  and  refused  to 
[  •392  ]  ♦pay  him  any  further  wages,  as  they  lawfully  might  for  the  cause 
aforesaid,  and  which  said  discharge  from  service,  and  refusal  to  pay 
the  plaintiff  further  wages,  were  the  same  discharge  from  service 
and  refusal  to  pay  the  plaintiff  further  wages,  in  the  declaration 
mentioned,  and  therein  assigned  as  the  breach  of  the  said  promise 
of  the  defendant. 

Upon  these  pleas,  the  plaintiff  joined  issue. 
The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.     The  plaintiff  put  in  the  following 
written  contract : 

"  Contract  between  Messrs.  Vacher  and  Tilly,  Morlaix,  France, 
and  Matthew  Mahony,  London.  Matthew  Mahony  engages  himself 
hereby  with  Messrs.  Vacher  and  Tilly,  Morlaix,  from  the  Ist  of 
October,  1852,  till  the  81st  of  March,  1858,  for  the  proper  and 
merchantable  cutting,|^messing,  and  preparing  of  French  provisions 
at  Morlaix, — as,  pork,  beef,  and  bacon, — on  receiving  a  free  passage 
out  to  Morlaix  from  London,  and  back  again,  and  wages  of  SOt. 
sterling  per  week.  Messrs.  Vacher  and  Tilly  finding  the  requisite 
tools.  Should  any  differences  arise  on  account  of  Matthew  Mahony*8 
inability  or  improper  conduct,  this  contract  is  to  be  considered  null 
and  void,  and  Matthew  Mahony  has  no  claim  for  further  wages  nor 
free  passage  back  to  London. 

"  For  Vacher  and  Tilly,  Charles  Kbkule, 

"London,  Sept.  4,  1852.  "Matthbw  Mahony/' 

Pursuant   to   this   contract,   the   plaintiff,  having  selected  the 
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necessary  tools  from  a  lot  produced  to  him  for  that  purpose  by  the     Mahont 

defendant,  proceeded  to  Morlaix,  where  he  arrived  on  the  8th  of      kekul6. 

October,  1852,  and  continued  in  the  service  of  Messrs.  Yacher  and 

Tilly  there  until  the  2nd  of  November,  when  they,  disapproving  of 

his  mode  of  working,  discharged  him,  but  at  the  same  time  gave 

him  a  certificate  of  good  conduct.     One  third  of  the  ^stipulated      [  *393  ] 

weekly  salary  had  in  the  meantime  been  paid  by  the  defendant  to 

the  plaintiff's  wife  in  England. 

On  the  part  of  the  defendant,  it  was  objected  that  the  contract 
was  made  with  Yacher  and  Tilly,  and  not  with  himself,  he  signing 
it  only  as  their  agent ;  and,  the  learned  Judge,  being  of  this  opinion, 
directed  a  verdict  to  be  entered  for  the  defendant  on  the  first  issue. 

As  to  the  second  issue,  his  Lordship  was  of  opinion  that  Messrs. 
Yacher  and  Tilly  were  authorised  by  the  terms  of  the  contract  to 
discharge  the  plaintiff  only  in  the  event  of  inability  or  misconduct ; 
and,  there  being  no  evidence  of  either,  he  directed  a  verdict  to  be 
entered  for  the  plaintiff  on  that  issue, — reserving  leave  to  the 
plaintiff  to  move  to  enter  the  verdict  for  him  on  the  first  issue  also, 
if  the  Court  should  think  the  ruling  thereon  erroneous. 

S.  Temple  now  moved  accordingly : 

The  credit  in  this  case  was  given  to  the  agent  in  London,  and  not 
to  the  foreign  principal.  If  this  had  been  the  case  of  a  contract  for 
the  purchase  or  sale  of  goods,  it  would  admit  of  no  doubt.  [He 
cited  Story  on  Agency,  3rd  edit.,  §  267,  §  268,  and  §  290;  Thomson 
V.  Davenport  (1),  Smyth  v.  Anderson  (^),  and  Qonzales  v.  Sladen  (8).] 

( Jbbvis,  Gh.  J. :  All  the  cases  are  cases  of  contracts  for  the  supply        [  396  ] 
of  goods  from  England  for  a  foreign  principal.     Here,  the  contract 
is  for  service  to  be  performed  in  France.) 

That,  it  is  submitted,  makes  no  real  difference.  Suppose  A.,  resident 
in  England,  as  agent  to  G.  contracts  with  B.  to  deliver  goods  to  G. 
in  France :  there,  the  contract  would  be  to  be  performed  abroad : 
and,  suppose  G.  refused  to  accept  the  goods,  against  whom  would 
B.  have  his  remedy, — against  the  foreigner,  or  against  A.  ? 

(Jbbvis,  Gh.  J. :  Against  the  person  he  contracted  with,  whoever 
that  might  be.) 

[In  WiUon  v.  de  Znlueta  (4),  it  was]  argued  that  the  rule  laid  down 
by  the  above-cited  authorities  is  confined  to  cases  of  the  purchase 

(1)  9  B.  &  C.  78.  (3)  Bull.  N,  P.  130. 

(2)  7  C.  B.  21.  (4)  14  Q.  B.  405. 
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Mahoxt  of  goods,  and  is  inapplicable  to  an  executory  contract,  especially  a 
KsKULi.      contract  to  be  executed  abroad  :  but  the  Court  held,  that  [the  agent 

in  England  was  liable  because  part  of  the  contract  was  to  be  per- 
[397]       formed  in  England].     That  case  is  not  to  be  distinguished  from 

this.    Here,  as  there,  there  were  stipulations  which  could  only  be 

performed  in  this  country. 

(Jervis,  Ch.  J. :  In  every  case  of  contract,  it  is  a  question  of 
intention.  If  that  be  left  in  doubt,  the  circumstance  of  its  being 
a  foreign  contract  may  be  looked  at.  No  doubt,  a  man  may  con- 
tract as  agent,  and  not  otherwise.  But  here  the  contract  is  upon 
the  face  of  it  expressed  to  be  made  between  Vacher  and  Tilly  and 
Mahony,  and  not  between  the  latter  and  Kekule.) 

The  part  performance  by  the  defendant,  and  his  subsequent  con- 
duct, shows  what  was  his  understanding  of  the  contract. 

(Maule,  J. :  What  the  two  parties  understand  by  the  agreement, 
is  no  more  than  what  any  other  two  persons  understand  by  it. 
And,  what  they  say  afterwards,  can  have  nothing  to  do  with  the 
legal  construction  of  the  contract. 

Jervis,  Gh.  J. :  I  must  confess  I  do  not  go  along  with  the  reason- 
ing of  the  Judges  in  WiUon  v.  de  Zulaeta,  that,  because  a  small 
portion  of  the  contract  is  to  be  performed  in  England,  therefore  the 
agent  here  is  liable.) 

Jervis,  Ch.  J. : 

It  seems  to  me  that  the  point  presented  in  this  case  is  a  very 
simple  one,  and  that  there  ought  to  be  no  rule.  The  question,  no 
[  *898  ]  doubt,  is  one  of  intention,  *to  be  collected  from  the  contract. 
Ordinarily,  where  an  English  agent  contracts  on  behalf  of  a 
principal  residing  abroad,  the  agent  is  prima  facie  considered  to 
pledge  his  own  credit,  because  it  is  highly  improbable  that  the 
person  he  is  contracting  with  would  give  credit  to  the  foreigner. 
But  that  is  not  like  this  case.  Here  is  a  written  contract,  the 
meaning  of  which  is  to  be  collected  from  the  face  of  it.  It  is 
expressed  to  be  a  contract  between  Vacher  and  Tilly  and  Mahony. 
But  it  is  said,  that,  because  it  is  signed  at  the  end  by  Eekul^  "aa 
agent  for  Vacher  and  Tilly,"  therefore  he  is  to  be  held  liable.  That, 
however,  by  no  means  follows.  That  is  nothing  more  than  an 
assertion  that  he  had  authority  to  make  the  contract  for  tiiem. 
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Gould  it  have  been  contended  that  Eeknl^  would  have  been  liable,  Mahokt 
if  he  had  signed  the  contract  (having  authority  bo  to  do)  with  the  kbkule. 
names  of  Yacher  and  Tilly?  The  only  argument  that  at  all 
presses,  is  that  derived  from  Wilson  v.  de  Ztdueta.  That  case, 
however,  is,  I  think,  distinguishable.  The  decision  proceeded 
apon  the  particular  wording  of  the  contract.  Zulueta  there 
entered  into  the  contract  himself,  though  acting  on  behalf  of  his 
foreign  principal.  Here,  Eekule  makes  no  contract  at  all:  the 
contract  professes  to  be  between  Yacher  and  Tilly  and  the  plain- 
tiff, Eekul6  merely  representing  Yacher  and  Tilly.  I  think  my 
brother  Gbbsswbll  was  right  in  withdrawing  the  case  from  the 
jury. 

Maitlb,  J. : 

I  am  of  the  same  opinion.  This  is  an  action  brought  against 
the  defendant  upon  a  written  contract.  We  must,  therefore,  look 
at  the  contract  itself.  It  is  couched  in  the  plainest  possible 
language;  and  there  is  a  total  absence  of  all  mention  of  the 
defendant  in  it.  It  commences  by  declaring  the  contract  to  be 
made  between  Yacher  and  Tilly  and  the  plaintiff:  it  then  goes  on 
to  say  that  the  plaintiff  thereby  engages  himself  *with  Yacher  and  [  ^^^^  ] 
Tilly  for  a  given  period,  to  perform  certain  services,  on  receiving  a 
free  passage  to  Morlaix,  and  certain  wages;  Yacher  and  Tilly 
finding  the  requisite  tools :  it  then  provides  for  a  dissolution  of  the 
contract  in  a  given  event.  The  defendant's  signature  ''  for  Yacher 
and  Tilly  **  is  all  there  is  to  connect  him  in  any  way  with  the  con- 
tract. The  defendant,  however,  does  not  assume  to  contract :  he 
is  only  the  hand  by  which  Yacher  and  Tilly  make  the  contract.  If 
he  had  written  their  names,  with  their  authority,  that  would  have 
bound  them.  So,  if  he  had  said,  '*  Per  procuration  of  Yacher  and 
Tilly,"  and  signed  his  own  name,  Yacher  and  Tilly  would  have 
been  bound,  if  he  had  their  authority.  I  think  the  case  is  abun- 
dantly clear.  The  agreement  in  its  heading  professes  to  be  made 
between  Yacher  and  Tilly  and  the  plaintiff :  in  the  body  of  it,  he 
professes  to  be  treating  with  them  :  and,  when  the  contract  comes 
to  be  signed,  Yacher  and  Tilly,  not  being  present,  employ  Kekule 
to  act  for  them  in  the  matter  of  signing  it.  That  merely  puts  it 
upon  the  footing  of  a  document  signed  by  them.  If  the  contract 
had  been  signed  "  Charles  Kekul6  "  simply,  it  would  have  been 
unintelligible.  The  mode  of  signature  here  adopted  is  strictly  in 
conformity  with  what  the  contract  required. 
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Hahoht      Williams,  J. : 

KnuLft.  I  am  of  the  same  opinion.  The  only  question  is,  whether  the 
defendant  entered  into  the  written  contract  before  us.  To  deter- 
mine that,  we  mast  look  at  the  terms  of  the  instrument.  The  very 
form  of  it  excludes  the  notion  of  the  defendant's  having  entered 
into  any  contract  at  all.  I  think  the  case  is  clearly  distinguishable 
from  Wilion  v.  de  Ztdueta.  There,  the  defendant  was  party  to  the 
agreement ;  and,  although  it  appeared  on  the  face  of  it  that  he  was 
the  agent  of  Parejo,  the  only  question  was  whether  or  not  he 
intended  to  pledge  his  own  personal  responsibility.    The  Court, 

[*ioo]  ^looking  at  the  contract,  and  the  surrounding  circumstances, 
thought  he  did. 

Gbbsswrll,  J.,  signified  his  concurrence. 

Rxile  refused. 

■        * 

18M.  NOBLE  V.  CHAPMAN. 

Jm.  11 

_  •  (14  C.  B.  400—401 ;  S.  C.  23  L.  J.  C.  P.  56 ;  18  Jur.  44.) 

[Practice  under  Common  Law  Procedure  Act.] 


i»54.  WEBB  V.  ADKINS(l). 

lUj,  27 

'  (14  C.  B.  401—409 ;  S.  C.  2  C.  L.  E.  702;  23  L.  J.  C.  P.  96  ;  2  W.  E.  ^^5; 

[  401  ]  22  L.  T.  0.  S.  260.) 

The  plaintiff,  suing  as  executor,  having  admitted  that  he  had  not 
obtained  probate  of  the  testatrix's  will, — the  Court,  in  exercise  of  its  general 
common-law  jurisdiction  to  prevent  an  abuse  of  its  process,  stayed  the  pro- 
ceedings until  probate  should  be  taken  out,  and  reasonable  notice  thereof 
given  to  the  defendant. 

This  was  an  action  upon  a  promissory  note  given  by  the  defen- 
dant to  the  testatrix  in  her  life-time^  with  a  count  for  money  lent 
The  declaration  concluded  with  a  profert  of  the  letters  testa- 
mentary,  in  the  form  in  use  before  the  passing  of  the  Common 
Law  Procedure  Act,  16  k  16  Yict.  c.  76. 

The  defendant  had  pleaded :  first,  that  the  note  was  agreed  to 
be  given  up  to  be  cancelled^  provided  the  defendant  paid  5L  a  year 
to  the  testatrix ;  secondly,  ne  unques  executor. 

The  plaintiff  traversed  the  first  plea,  and  joined  issue  upon  the 
second. 

Several  ineffectual  attempts  having  been  made  at  chambers  to 

obtain  inspection  of  the  probate  of  Eleanor  Warr*s  will, 

(1)  Followed,  Tarn  y.  Commercial  Banking  Co.  (1S84)  12  Q.  B.  D.  294, 
32  W.  E.  492.— J.  G.  P. 


VOL.  xcvin.]        1864.    C.  P.    14  C.  B.  402—404.  676 

MUward,  on  a  former  day  in  this  Term, — upon  an  affidavit       Wbbb 
stating  that  application  had  on  the  preceding  day  been  made  to      adkin& 
the  plaintiff's  attorney  for  an  inspection  of  the  probate,  when       [  402  ] 
he  informed  the  defendant's  attorneys  that  none  had  yet  been 
obtained, — moved  for  a  rale  calling  upon  the  plaintiff  to  show 
cause  why  he  should  not  produce  the  probate  for  inspection,  or 
why  the  proceedings  should  not  be  stayed  until  probate  should  be 
taken  out,  and  why  the  defendant  should  not  have  leave  to  plead 
payment  into  Court,  retaining  the  plea  of  ne  unqties  executor.    He 
founded  his  application  upon  the  6th  section  of  the  14  &  16 
Vict.  c.  99  (1),  and  the  common  law  power  of  the  Court.    *    ♦ 
He  also  referred  to  Bluck  v.  Oompertz  (2),  and  Doe  d.  Child  v.       [  403  ] 
^^(8).    ♦    *    * 

(Maule,  J. :  How  can  you  consistently  ask  for  an  inspection  of       [  404  ] 
that  which  you  aver  not  to  be  in  existence  ?) 

The  hardship  upon  the  defendant  is  this, — the  plaintiff,  having  no 
right  of  action  at  the  time  of  issuing  the  writ,  or  at  the  time  of 
declaring,  may  clothe  himself  with  a  perfect  right  by  obtaining 
probate  five  minutes  before  the  trial :  Thompson  v.  Reynolds  (4). 

(Maulb,  J. :  There  certainly  ought  to  be  some  remedy  in  such 
a  case  as  this.  The  better  course  probably  will  be,  to  call  upon  the 
plaintiff  to  produce  the  probate,  or  stay  the  proceedings  until  he 
does  so.) 

A  rule  was  accordingly  granted,  calling  upon  the  plaintiff  to  show 
canse  why  he  should  not  produce  to  the  defendant's  attorneys  the 
probate  of  the  will  of  Eleanor  Warr,  deceased,  in  the  pleadings 
mentioned,  and  allow  them  to  inspect  and  take  a  copy  of  the  same, 
and  why  in  the  mean  time  and  for  three  days  after  such  inspection 
should  be  given  and  copy  had  as  aforesaid,  all  further  proceedings 
in  this  cause  should  not  be  stayed. 

Needham  now  showed  cause  : 

The  question  here  is,  whether  the  defendant  is  in  a  position  to 
call  upon  the  Court  to  allow  him  inspection  of  the  probate  of  the 
will  of  the  plaintiff's  testatrix.  He  has  pleaded  to  issue.  He  must 
rest  his  claim  either  upon  the  common-law  jurisdiction  of  the  Court, 

(1)  See  now  Order  XXXI.,  rr.  14         (3)  93  E.  E.  138  (1  El.  &  Bl.  279). 
and  15.  (4)  3  Car.  &  F.  123. 

(2)  7  Ex.  67. 

48—2 
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WiBB  or  apon  the  6th  section  of  the  14  &  15  Vict,  c  99.  *  *  The 
ADKiHi.  plaintiff  is  not  bound  to  obtain  probate  at  any  particular  time :  it 
l^^]  is  enough  if  he  has  it  at  the  trial, — Thompson  v.  Reynolds  (t) ;  and 
there  may  be  very  good  reasons  why  he  should  delay  doing  so  until 
the  last  moment.  In  Homer  v.  Homer  (2),  a  bill  was  filed  to 
administer  a  testator's  estate,  by  his  six  infant  chUdren:  the 
executor  of  the  testator,  who  was  defendant,  died :  a  supplemental 
bill  was  filed  by  two  of  the  plaintiffs,  who  had  come  of  age,  alleging 
that  they  had  taken  out  administration  to  the  executor :  the  other 
plaintiffs  also  filed  a  supplemental  bill,  alleging  that  administration 
had  been  granted  to  the  two  adult  plaintiffs :  to  the  latter  bill  the 
defendants  put  in  a  plea  averring  that  letters  of  administration  had 
not  been  granted  at  the  time  the  bill  was  filed,  though  it  was 
admitted  they  had  since  been  obtained:  and  it  was  held,  by 
[  *40A  ]  *EiNDBRSLEY,  Y.-C,  that  it  was  sufficient  if  administration  was 
granted  before  the  hearing  of  the  cause,  and  that  the  plea  was  un- 
tenable. Before  the  passing  of  the  Common  Law  Procedure  Act, 
15  &  16  Vict.  c.  76,  the  absence  of  profert  was  only  ground  of 
special  demurrer :  and  that  Act  (s.  89)  abolishes  special  demurrers. 
That  which  is  sought  by  this  rule,  therefore,  comes  neither  within 
the  common  law  nor  the  statutory  jurisdiction  of  the  Court. 

MUtcard  was  not  called  upon  to  support  his  rule. 

Jertis,  Ch.  J. : 

I  am  of  opinion  that  the  rule  should  be  made  absolute  to  stay  all 
further  proceedings  in  this  cause  until  probate  of  the  will  of  Eleanor 
Warr,  deceased,  be  taken  out  by  the  plaintiff,  and  until  three  days 
after  notice  thereof,  and  of  the  Court  by  which  the  same  was 
granted,  shall  have  been  given  by  the  plaintiff  to  the  defendant's 
attorneys.  The  ground  upon  which  I  proceed,  is,  the  peculiarity 
of  the  case,  and  the  anomalous  position  in  which  the  defendant  is 
placed  by  an  apparent  oversight  of  the  Legislature.  There  being 
confessedly  no  probate,  the  plaintiff  is  well  warranted  in  thinking 
that  the  plaintiff  is  not  executor :  and  yet  he  may  at  any  time 
before  trial  obtain  probate,  and  that  probate  would  operate  from 
the  time  from  which  the  will  speaks,  and  so  give  the  plaintiff  a  title 
to  maintain  the  action.  That  would  be  imposing  upon  the  defen- 
dant a  grievous  hardship.  Formerly,  if  the  plaintiff,  in  dedaring, 
did  not  make  projert  of  the  letters  testamentary,  the  omission  was 
ground  of  special  demurrer ;  and,  if  profert  were  made,  the  defendant 
(1)  3  Car.  ft  P.  123.  (2)  23  L.  J.  Ch.  10. 
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was  entitled  to  oyer  of  the  will;  and  so  he  had  an  opportunity       Wbbb 
of  ascertaining  whether  or  not  the  plaintiff  filled  the  character  he      adk'ihb^ 
represented.    Profert  and  oyer^  as  well  as  special  demorrers,  being 
abolished,  the  defendant  would  be  without  remedy  if  the  Court  had 
no  power  *to  afford  him  relief.    I  think  the  Court  has  a  general      [  ^407  j 
superintending  power  to  prevent  its  process  from  being  used  for 
the  purpose  of  oppression  and  injustice:  and  where,  as  in  the 
present  case,  it  manifestly  appears  that  a  plaintiff  has  abused  the 
process  of  the  Court  by  calling  himself  executor  when  he  in  fact  is 
not  so,  I  think  our  common-law  jurisdiction  is  amply  sufficient  to 
enable  us  to  compel  him  to  produce  the  instrument  upon  which  he 
founds  his  right  to  maintain  the  action,  or  to  stay  the  proceedings 
until  he  places  himself  in  a  situation  to  do  so. 

Maule,  J. : 

I  am  of  the  same  opinion.    Before  the  passing  of  the  15  &  16 
Vict.  c.  76,  a  plaintiff  who  sued  as  executor  could  not  go  on  without 
obtaining    probate.      The  machinery  by  which  that  result  was 
attained,  was,  by  compelling  him,  under  pain  of  a  special  demurrer, 
not  only  to  allege  himself  in  his  declaration  to  be  executor,  but  to 
require  him  to  make  profert  of  the  letters  testamentary,  so  as  to 
enable  the  defendant  to  have  them  set  out  on  oyer  if  he  wished  to 
contest  the  plaintiff's  representative  character.    That  course  of 
proceeding  was  thought  to  be  too  expensive  and  prolix ;  and  accord- 
ingly the  law  has  in  that  respect  been  altered.    One  effect  of  the 
former  state  of  things,  was,  to  enable  the  defendant  at  once  to 
ascertain  whether  the  plaintiff  was  really  executor  or  not.     To 
enable  the  defendant  to  see  that,  was  a  salutary  effect  of  that  state 
of  the  law :  and  that  does  not  seem  to  have  been  intended  to  be 
substantially  taken  away.    Assuming  that  the  effect  of  the  Common 
Law  Procedure  Act  is  as  contended  for  on  the  part  of  the  plaintiff, 
still,  I  apprehend,  the  Court,  seeing  that  it  is  a  right  and  salutary 
thing  that  a  party  should  not  be  permitted  to  commence  a  suit  as 
executor  when  he  is  not  executor  in  fact,  and  so  cast  upon  the 
defendant  the  burthen  of  contesting  his  title  in  the  dark,  at  the 
peril  of  costs,  will  not  be  in  any  degree  exceeding  its  ordinary 
*common-law  jurisdiction  in  staying  the  plaintiff's  proceedings      [  •408  ] 
until  he  clothes  himself  with  a  legal  title  to  the  character  of 
executor.    If  this  is  an  excess  of  jurisdiction,  it  will  be  competently 
dealt  with  by  the  other  Courts.    But  I  must  confess  I  see  no  other 
way  of  doing  substantial  justice. 
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Gbbsswbll,  J.,  concurred. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  Common  Law  Procedure  Act  has 
altered  the  practice  with  regard  to  profert  and  oyer.  This  is  not 
mere  matter  of  form.  The  effect  of  the  alteration  is  this, — that  a 
debtor  who  is  sued  by  one  assuming  to  be  executor,  and  who  is 
conscious  that  the  debt  is  due  to  the  testator,  and  is  willing  to  pay 
it,  is  placed  in  this  difficulty :  if  he  pays  money  into  Court,  he  may 
be  paying  it  to  a  person  who  may  never  acquire  the  title  of  executor ; 
and  so  he  may  be  forced  to  pay  it  over  again :  on  the  other  hand, 
if  he  pleads  ne  ungues  executor^  and  goes  to  trial,  and  the  plaintiff 
obtains  probate  in  the  meantime,  the  defendant  is  put  to  great  un- 
necessary expense,  without  having  the  means  of  avoiding  it.  It  is 
but  reasonable  that  the  Court  should  have  the  power  to  prevent 
such  an  abuse  of  its  process.  I  do  not  profess  to  lay  it  down  as  a 
general  rule  that  it  is  competent  to  a  defendant  in  all  cases  to  come 
to  the  Court  to  stay  the  plaintiff's  proceedings  until  probate  is 
obtained.    Some  good  ground  must  be  shown  for  the  application  (^). 

Rule  ab$oluie  accordingly. 


(1)  No  special  ground  was  shown 
for  the  present  application.  The  affi- 
davit merely  stated,  that  the  plaintiff's 
attorney,  on  the  day  preceding  the 
date  thereof,  informed  the  deponent 
(clerk  to  the  defendant's  attorneys) 
that  probate  had  not  been  obtained  by 
the  plaintiff;  that,  on  the  17th  of 
[  ^409,  ft.  ]  '^'November  last,  a  summons  was  taken 
out  calling  upon  the  plaintiff  to  show 
cause  why  the  defendant  should  not 
have  six  months'  time  to  plead  in  this 
cause,  unless  the  plaintiff  should 
sooner  obtain  probate  and  produce  the 
same  for  inspection  of  defendant's 
attorney,  and  why,  in  case  probate 
should  be  obtained  and  produced 
within  six  months,  the  defendant 
should  not  have  a  fortnight's  time  to 
plead  after  such  production  of  pro- 
bate; that  this  summons  was  heard 
before  Cresswell,  J.,  on  the  18th  of 
November,  when  his  Lordship  refused 
to  make  any  order ;  that  anotiier  sum- 
mons was  taken  out  on  the  22nd, 
calling  upon  the  plaintiff's  attorney  to 
show  cause  why  he  should  not  pro- 


duce to  the  defendant's  attorneys  the 
probate,  and  allow  them  to  take  a  copy 
thereof,  and  why  in  the  mean  time, 
and  until  such  inspection  should  be 
given  and  copy  had,  all  further  pro- 
ceedings should  not  be  stayed;  that 
this  summons  was  heard  before  Cress- 
well,  J.,  on  the  23rd,  and  dismissed, 
with  6s.  Sd.  costs ;  that,  on  the  4th  of 
January  instant,  another  summons 
was  taken  out,  calling  upon  the  plain- 
tiff's attorney  to  show  cause  vby  tiie 
defendant  should  not  be  at  hheorty  to 
amend  his  pleas  by  adding  a  plea  of 
payment  into  Court  of  23/.  2«.  9*/., 
and  making  amendments  consequent 
thereon;  that  this  summons  was 
attended  before  Talfourd,  J.,  on  the 
oth,  when  the  learned  Judge  indorsed 
thereon,  "  Order  to  amend,  by  with- 
drawing plea  of  nt  unques  ereralor, 
and  pleading  payment  into  Couit,  on 
payment  of  I3s,  id.  costs ;  '*  that  this 
order  had  not  been  drawn  up;  and 
that  notice  of  the  motion  was  duly 
served  upon  the  plaintiff's  attoney. 
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GRAHAM  V.  FUEBEK  iw4. 
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163;  22  L.  T.  O.  S.  242;  S.  C.  at  Nisi  Prius,  2  Car.  &  Kir.  452.)  [  410  ] 

A.,  a  trader,  being  in  difficulties,  and  having  five  executions  against  him, 
all  his  goods  were  conveyed  to  the  defendant  by  bill  of  sale  from  the  sheriff, 
with  an  understanding  that  they  should  remain  on  A.*s  premises  to  enable 
him  to  re-purchase  them.  The  jury  having  found  that  the  object  of  the 
transaction  was,  not  merely  to  relieve  A.  from  a  forced  sale  of  his  goods, 
but  also  to  protect  them  from  the  demands  of  other  creditors :  Held,  that 
the  transaction  was  void  under  the  statute  13  Eliz.  c.  5,  s.  1,  and  an  act  of 
bankruptcy. 

This  was  an  action  of  debt  by  the  plaintififs  as  assignees  of  John 
Banigh,  a  bankrupt. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  sued 
the  defendant  for  money  payable  by  him  to  the  plaintiffs,  as 
assignees,  for  money  received  by  the  defendant  for  the  use  of  the 
plaintifiis  as  such  assignees,  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiffs  as  such  assignees  on  accounts  stated 
between  them. 

The  second  count  stated,  that,  at  the  time  when  the  said  John 
Barugh  became  bankrupt,  the  said  John  Barugh,  by  the  consent 
and  permission  of  the  true  owner  thereof,  being  a  person  other 
than  the  said  John  Barugh,  had  in  his  possession,  order,  and 
disposition  certain  goods  and  chattels  whereof  he  was  reputed 
owner,— of  all  which  the  defendant,  at  the  time  when  the  defen- 
dant sold  as  thereafter  mentioned,  had  notice ;  that  the  plaintiffs, 
as  such  assignees  as  aforesaid,  duly  obtained  an  order  of  the  court 
of  bankruptcy,  ordering  that  the  said  goods  and  chattels  should 
be  sold  and  disposed  of  for  the  benefit  of  the  creditors  of  the 
said  John  Barugh  under  his  bankruptcy ;  and  that  the  defendant, 
after  the  said  John  Barugh  became  bankrupt,  and  when  he  had 
such  notice  as  aforesaid,  and  when  he  knew  that  the  said 
John  Barugh  had  become  and  was  a  bankrupt,  and  when  the 
plaintiffs  were  his  assignees  as  aforesaid,  and  the  defendant 
knew  that  they  were  such  assignees,  and  before  such  order  was 
obtained,  for  the  purpose  of  preventing  the  plaintiffs,  as  such 
assignees  as  aforesaid,  from  selling  and  disposing  of  the  said  goods 
and  chattels  ^under  and  by  virtue  of  such  order  as  aforesaid  when  [  *4il  ] 
obtained,  and  of  depriving  the  plaintiffs,  as  such  assignees  as 
aforesaid,  of  the  benefit  of  the  said  order  when  obtained,  and  of 
any  sale  or  disposition  to  be  made  under  or  by  virtue  of  the 
same,  wrongfully  converted  to  his  own  use,  and  sold  and  disposed 
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Gbaham  of,  the  said  goods  and  chattels,  and  caused  the  same  to  be  removed 
FuRBRR.  to  places  and  by  persons  unknown  to  the  plaintiffs,  whereby  the 
plaintiffs,  as  such  assignees  as  aforesaid,  were  prevented  from 
selling  and  disposing  of  the  said  goods  and  chattels  under  and  by 
virtue  of  the  said  order,  as  they  otherwise  would  have  done,  and 
were  entitled  to  do,  and  deprived  of  the  benefit  of  such  order,  and 
of  any  sale  or  disposition  to  have  been  made  under  and  by  virtue 
of  the  same,  and  were  by  the  defendant  wholly  prevented  from 
acquiring  the  possession  of  the  same  goods  and  chattels,  as  they 
otherwise  would  have  done,  and  were  entitled  to  do,  &c. 

Fleas :  to  the  first  count, — first,  payment  into  Court  of  151. ; 
secondly,  nunquam  indebitatus  as  to  the  residue ;  thirdly,  as  to  the 
residue,  payment  before  action :  to  the  second  count ;  fourthly, 
never  indebted ;  fifthly,  not  possessed ;  sixthly,  that  the  defendant 
had  not  the  notice  or  knowledge  alleged;  seventhly,  that  the 
plaintiffs  did  not  duly  obtain  the  order  of  the  court  of  bankruptcy, 
as  alleged;  eighthly,  that  the  defendant  was  the  true  owner  of 
the  said  goods  and  chattels  during  all  the  times  in  the  said  residue 
of  the  declaration  mentioned,  and  that,  before  he  had  notice  of 
any  act  of  bankruptcy  by  the  said  John  Barugh  committed,  the 
defendant  really  and  bofid  fide  took  the  said  goods  and  chattels  out 
of  the  possession,  order,  and  disposition  of  the  said  John  Barugh, 
and  into  his  the  defendant's  own  possession,  order,  and  disposition, 
and  they  so  remained  until  and  at  the  time  of  the  filing  of  the 
petition  under  which  the  said  John  Barugh  was  adjudicated  a 
[  *4i2  ]  bankrupt,  and  the  *plain tiffs  appointed  such  assignees  as  aforesaid ; 
and  that  the  acts  alleged  to  have  been  done  as  in  the  said  residue 
of  the  declaration  mentioned,  were  done  after  the  making  of  the 
alleged  order,  and  before  the  defendant  had  any  notice  thereof; 
and  that  the  taking  the  said  goods  and  chattels  as  aforesaid  out 
of  the  said  possession,  order,  and  disposition,  was  a  transaction 
really  and  bond  fide  made,  done,  and  entered  into  within  the  true 
intent  and  meaning  of  the  Bankrupt  Law  (Consolidation  Act, 
1849. 

The  plaintiffs,  joining  issue  upon  all  the  other  pleas,  replied  to 
the  eighth,  that,  before  and  at  the  time  when  the  defendant  took 
the  said  goods  and  chattels  respectively  out  of  the  possession, 
order,  and  disposition  of  the  said  John  Barugh,  he  the  defendant 
contemplated  that  the  said  John  Barugh  would  shortly  become 
bankrupt,  and  so  took  the  same  out  of  his  possession,  order,  and 
disposition,  for  the  purpose  of  protecting  them  from  being  sold  or 
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disposed  of  for  the  benefit  of  the  said  John  Baragh's  creditors      Graham 
under  such  bankruptcy.  Furbbb. 

The  cause  was  tried   before  Cresswell,  J.»  at  the  sittings   in 

London  after  the  last  Term.    The  facts  which  appeared  in  evidence 

were  as  follows :  The  bankrupt,  John  Barugh,  had  carried  on  the 

business  of  an  oilman  in  High  Holborn.    He  was  possessed  of  the 

freehold  of  the  premises  on  which  he  so  carried  on  business,  but 

had  mortgaged   them   nearly  to  the   extent  of  their  value.     In 

November,  1850,  he  was  indebted  to  several  creditors,  some  of 

whom  had  sued  him  to  judgment,  and  five  writs  of  fi.  fa.  had 

issued  against  him,  to  levy  in  the  aggregate  about  250^.    One  of 

the  execution-creditors  had  received  80I.  on  account  of  his  demand, 

thus  leaving  Barugh's  goods  liable  to  executions  amounting  with 

the  expenses  to  246Z.    The  defendant  was  the  sheriff's  auctioneer, 

and  had  received  directions   to   sell  Barugh's  goods  by  auction. 

*At  the  request,  however,  of  Barugh  and  his  solicitor,  and  with  a       [  ^^IB  ] 

view  to  give  Barugh  an  opportunity  of  re-purchasing  them,  the 

defendant  consented  to  become  the  buyer:    and,  accordingly,  he 

sent  his  clerk.  Price,  to  value  them.     Price,  who  was  a  licensed 

valuer,  valued  the  goods  at  2462.,  or  thereabouts;  and  the  defendant 

paid  over  the  money,  which  was  appropriated  in  discharge  of  the 

executions.     A  bill  of  sale  was  executed  by  the   sheriff  to   the 

defendant.     This  was  at  first  placed  in  the  hands  of  the  officer 

who  had  made  the  seizure,  but  was  afterwards  handed  over  to  one 

Latimer,  who  was  employed  by  the  defendant  to  keep  possession 

for  him.     One  Brown,   who  had  been  the  bankrupt's  shopman, 

remained  in  the  shop  to  carry  on  the  business  :  and,  when  money 

was  wanted  for  the  purchase  of  fresh  goods,  Brown   applied   to 

the  defendant  for  it.     It  was  part  of  the  arrangement  that  the 

defendant  should  be  employed  as  auctioneer  to  sell  the  bankrupt's 

equity  of  redemption ;  and,  when  the  period  had  arrived  at  which 

it  was  deemed  expedient  to  sell  it,  the  bankrupt  wishing  to  have 

a  lease  of   the   premises,  at  the  suggestion  of  his  attorney,  the 

premises  were  conveyed  to  the  defendant  in  trust  to  grant  a  lease 

thereof  to  the  bankrupt,  for  seven,  fourteen,  or  twenty-one  years, 

which  was  accordingly  done ;  and  the  premises  were  sold  subject 

to  that  lease.    The  bankrupt  had  during  all  this  time  continued 

to  reside  at  the  house,  but  never  interfered  with  the  business.    On 

the    29th  of   January,   1851,  he  was  arrested,  and    carried    to 

prison ;  and  his  family  left  the  house.    On  the  81st,  the  defendant 

was  served  with  a  notice  that  Barugh  had  committed  an  act  of 
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Obaham      bankruptcy ;  and,  on  the  4th  and  6th  of  March,  the  defendant  sold 
FuBBBB.      tb^  goods  in  qnestion  for  888Z.  16«.  Id.,  which  sum  the  plaintiffs, 
as  assignees,  sought  to  recover  in  this  action. 

The  defendant  was  not  called  as  a  witness. 
[^41^]  It  was  contended,  on  the  part  of  the  plaintiffs,  that  *the  dealing 

between  Barngh  and  the  defendant  was  not  a  bond  fide  sale,  bat 
was  designed  to  protect  the  property  from  the  claims  of  creditors  ; 
and  that  the  transaction  was  fraudulent  and  void  under  the 
18  Eliz.  c.  6 ;  and,  farther,  that  the  goods  were  in  the  order  and 
disposition  of  the  bankrupt,  at  the  time  of  his  bankruptcy,  with 
the  consent  and  permission  of  the  true  owner,  and  so  passed  to 
the  assignees. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  transaction 
was  bond  fide,  and  not  within  the  statute  of  Elizabeth,  inasmuch  as 
it  did  not  appear  that  there  were  any  creditors  at  the  time  who 
could  be  defeated  or  delayed. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  sale  to 
the  defendant  was  bond  fide  for  the  purpose  of  relieving  the  bank- 
rupt from  the  necessity  of  a  forced  sale  of  his  goods  under  the 
executions,  or  for  the  mere  purpose  of  protecting  them  from  the 
claims  of  other  creditors;  in  which  latter  case  he  told  them  it 
would  be  a  fraudulent  and  void  transaction,  and  an  act  of 
bankruptcy. 

The  jury  were  of  opinion  that  the  transaction  was  fraudulent, 
and  accordingly  returned  a  verdict  for  the  plaintiff  for  the  amount 
realized  by  the  sale  of  the  goods. 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  and  that  the  verdict  was  not  warranted  by 
the  evidence : 
All  the  evidence   showed   that  the  sole  object  of  the   defen- 
dant was,  to  enable  the  bankrupt  to  release  himself  from  what 
was  supposed  to  be  temporary  embarrassment.     To  justify  the 
verdict,  it  should  have  appeared  that  the  defendant  was  informed 
that  there  were  other  creditors  whose  claims  might  be  defeated  or 
delayed. 

(Maule,  J. :  Why  was  not  the  defendant  made  a  witness? 

[  *4i6  ]  Jebvis,  Ch.  J. :  I  always  ^observe  upon  the  absence  of   the 

defendant,  where  he  might,  if  called,  remove  an  imputation.) 
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The  18  Eliz.  c.  5  (i),  after  reciting  that  feoffments,  gifts,  grants,  Gkabam 
alienations,  conveyances,  bonds,  suits,  judgments,  and  executions,  fukbeb. 
have  been  contrived  of  malice,  fraud,  covin,  collusion,  &c.,  to 
delay,  hinder,  or  defraud  creditors  or  others  of  their  just  and 
lawful  actions,  suits,  debts,  accounts,  damages,  &c.,  proceeds  to 
declare  and  enact,  that  every  feoffment,  &c.,  of  lands,  tenements, 
goods,  and  chattels,  or  any  of  them,  by  writing  or  otherwise,  and 
all  and  every  bond,  suit,  judgment,  and  execution  made  for  any 
intent  and  purpose  before  declared  and  expressed,  shall  be,  as 
against  that  person,  his  heirs,  successors,  executors,  &c.,  whose 
actions,  suits,  &c.,  are  or  might  be  in  any  wise  disturbed,  hindered, 
delayed,  or  defrauded,  utterly  void.  Under  the  1st  section,  there- 
fore, it  is  essential  that  the  party  desiring  to  take  advantage  of 
the  statute,  is  the  party  whose  suit  has  been  delayed. 

(Jbbvis,  Ch.  J. :  It  is  important  to  consider  whether  that  applies 
to  assignees.) 

The  transaction  is  not  fraudulent  and  void  within  the  statute  of 
Elizabeth,  except  so  far  as  the  particular  creditor  is  delayed. 

(Maule,  J. :  The  transaction  is  void  as  against  all  the  creditors 
except  those  who  were  paid  off,— the  five  whose  executions  were  in 
at  the  time.) 

The  question  is,  whether  the  assignees  can  stand  in  the  place  of 
the  particular  creditor  delayed. 

(Maule,  J. :  All  have  been  delayed.) 

There  may  be  many  creditors  who  were  not  creditors  at  the  time 
the  transfer  was  made. 

(Maule,  J. :    Suppose  the  jury  find  that  there  were  creditors 

beyond  the  five,  and  the  bankrupt  continued  embarrassed,  might 

it  not  well  be  said  that  they  were  delayed  of  the  remedy  they 

would  have  got  by  means  of  the' bankruptcy  if  the  transfer  had 

not  been  made?     The  statute  does  not  say  *that  the  transfer      [*416] 

shall  be  void  against  those  who  are  intended  to  be  delayed,  but 

against  any  creditors  who  might  be  delayed.     There  is  nothing 

to  couple  the  creditor  actually  delayed  with  the  creditor  intended 

to  be  delayed.) 

(1)  Made  perpetual  by  29  Eliz.  c.  d 
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QftAHAM      To  bring  the  case  within  the  statute,  the  party  delayed  most  be  a 
FoBBKB.      creditor  in  existence  at  the  time  of  the  fraud  perpetrated. 

(Mauls,  J. :  That  does  not  follow  from  the  words  used. 

WiLLiAHS,  J. :  In  Taylor  y.  Jones  (})  a  husband  who  had  1,7331. 
stock  devised  to  him  after  marriage,  vested  it  in  trustees  for  the 
benefit  of  himself  for  life,  of  his  wife  for  life,  and  afterwards  for 
the  benefit  of  his  children :  and  the  settlement  was  held  void  both 
as  to  creditors  before  and  after  the  marriage.  The  Mastbb  of 
THE  Bolls  said  :  *'  The  next  consideration  is,  whether  the  debts 
contracted  after  the  settlement  made,  are  included  in  this  statute  of 
18  Eliz.  The  preamble  is  for  the  avoiding  and  abolishing  of  feigned, 
covinous,  &c.,  fraudulent  feofiments,  gifts,  bonds,  suits,  &c.,  which 
feoffments,  &c.,  are  devised  and  contrived  of  malice,  &c.,  to  the  end  to 
delay  or  defraud  creditors  and  others  of  their  just  and  lawful  debts, 
&c.  Be  it  enacted,  &c.  The  word  *  others '  seems  to  be  inserted 
to  take  in  all  manner  of  persons,  as  well  creditors  after  as  before 
the  settlement,  whose  debts  should  be  defrauded.  In  the  enacting 
clause  still  stronger,  because  the  word  '  creditors '  is  not  mentioned, 
but  general  words, '  person  or  persons,' '  that  all  and  every  feoffment, 
&c.,  at  any  time  had  or  made  or  hereafter  to  be  had  or  made,  to  or 
for  any  intent  or  purpose  hereinbefore  declared,  shall  be  from 
henceforth  deemed,  &c.  (as  against  that  person  or  persons,  his 
or  their  heirs,  executors,  &c.,  whose  debts,  &c.,  by  such  fraudulent 
practices  as  is  aforesaid,  are,  shall,  or  might  be,  in  any  wise,  or 
in  any  way,  disturbed  or  defrauded,  &c.)  to  be  clearly  and  utterly 
void.'  The  words  of  the  statute,  therefore,  seem  to  be  so  general, 
[  ^117  ]  in  order  to  take  in  all  persons  who  "^shall  be  any  ways  hindered  or 
delayed,  &c.  This  being  the  intention,  I  think  it  is  highly  reason- 
able it  should  be  so  construed,  and  no  rule  of  law  that  hinders 
creditors  after  marriage,  any  more  than  creditors  before,  from 
being  paid.  And  it  is  very  probable  that  the  creditors  after  tiie 
settlement  trusted  Edward  Jones,  the  debtor,  upon  a  supposi- 
tion that  he  was  the  owner  of  this  stock,  upon  seeing  him  in 
possession.") 

By  the  6th  section  of  the  13  Eliz.  c.  5,  it  is  provided  that  the  Act 
shall  not  extend  to  any  estate  or  interest  in  lands,  &c.,  on  good 
consideration,  and  bond  fide  lawfully  conveyed  to  any  person,  Ac., 

(1)  2  Atk.  600. 
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not  having  notice  of  such  covin,  &c.  There  is  no  pretence  for  Obahah 
sajing  that  there  was  any  frandulent  intention  here  on  the  part  furbek. 
of  the  defendant,  nor  anything  to  warrant  an  inference  that  the 
defendant  was  cognisant  of  any  fraudulent  intention  on  the  part 
of  the  bankrupt.  There  was  no  contrivance  to  defeat  or  delay 
creditors,  but  an  arrangement  for  the  bond  fide  purpose  of  enabling 
Barugh  to  pay  his  creditors. 

(Matjlb,  J. :  The  intention  evidently  was,  to  pay  those  creditors 
whom  the  bankrupt  could  not  delay,  but  to  delay  the  rest.) 

That  clearly  is  not  a  conclusion  that  is  fairly  warranted  by  the 
evidence.  At  all  events,  the  defendant  is  entitled  to  credit  to  the 
extent  of  the  money  paid  in  satisfaction  of  the  claims  of  the  five 
creditors  whose  executions  were  already  in. 

Jebvis,  Ch.  J. : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  I  am 
unable  to  perceive  that  there  was  any  misdirection  :  the  point 
submifcted  to  the  jury  was  properly  made  to  turn  upon  the  inten- 
tion of  the  parties.  In  the  first  place  it  is  said,  that  the  learned 
Judge  should  have  told  the  jury,  that,  to  make  the  transaction 
between  the  defendant  and  Barugh  fraudulent  and  void  within 
the  13  Eliz.  c.  6,  and  an  act  of  bankruptcy,  it  must  be  shown 
that  there  were  creditors  existing  at  the  time.  The  case  *of  [  *418  ] 
Taylor  v.  Jones,  which  was  referred  to  by  my  brother  Williams, 
however,  shows  that  that  is  not  so,  but  that  it  is  enough  if  any 
creditor,  whether  existing  before  or  after  the  transaction,  is  or  may 
be  defeated.  The  next  question  is  one  of  fact,  whether  the  transac- 
tion, having  a  tendency  to  defeat  or  delay  creditors,  was  fraudulent. 
That  question  was  left  to  the  jury,  and  they  have  determined  in  the 
affirmative.  If  so,  it  was  an  act  of  bankruptcy,  and  no  property  in 
the  goods  could  thereby  be  acquired  by  the  defendant.  The  sub- 
Bequent  sale  by  him,  therefore,  was  a  conversion  of  which  the 
assignees  had  a  right  to  complain.  The  object  of  the  transaction 
could  be  nothing  else  than  the  delay  of  creditors.  The  case  was 
properly  submitted  to  the  jury,  the  facts  warrant  the  verdict,  and 
my  brother  Cbesswbll  is  not  dissatisfied  with  it.  There  will,  there- 
fore, be  no  rule. 

Mauls,  J. : 

I  am  of  the  same  opinion.     The  bill  of  sale  did  not  represent 
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Gbaham      the  real  transaction,  which  evidently  was,  to  delay  such  of  Baragh*8 
FoRBBB,      creditors  as  it  was  possible  to  delay  :  it  was  therefore  fraudulent 
within  the  statute  IS  Eliz.  c.  5,  and  an  act  of  bankruptcy. 

WiLUAMS,  J. : 

I  am  of  the  same  opinion.  There  was  evidence,  and,  in  the 
opinion  of  my  brother  Crbsswbll,  satisfactory  evidence,  that  the 
bill  of  sale  had  an  ulterior  object  beyond  what  appeared  upon  the 
face  of  it :  it  therefore  comes  directly  within  the  doctrine  of 
Twpne'g  case  (M.  If  so,  it  was  fraudulent  and  void  within  the 
statute  of  Elizabeth.  And  it  makes  no  difference  that  the  defendant 
did  not  directly  intend  to  delay  or  defraud  creditors.  It  is  not 
necessary  to  express  any  opinion  on  the  question, — upon  which 
there  seems  to  be  some  controversy,— whether  the  transaction 
would  be  fraudulent  and  void  as  against  subsequent  creditors, 
[  *419  ]  as  well  as  against  creditors  existing  at  the  time ;  though  *I  think 
the  majority  of  the  cases  show  that  it  would.  It  is  unnecessary, 
however,  to  discuss  that,  if  the  jury  were  warranted  in  finding  that 
the  intention  of  the  transaction  was,  to  delay  existing  creditors. 

Gresswbll,  J. : 

Nobody  could  doubt  the  character  of  the  transaction.  Barugh 
was  in  difficulties.  The  purchase  of  his  goods  by  the  defendant 
was  evidently  an  act  of  kindness,  with  a  view  to  enable  Barugh  to 
extricate  himself.  But  then  it  was  quite  apparent  that  the  defen- 
dant knew  that  Barugh  had  at  the  time  other  creditors  who  had 
demands  upon  him,  besides  those  who  had  obtained  executions. 
The  transaction,  therefore,  was  clearly  void  under  the  statute 

13  Eliz.  c.  6,  and  an  act  of  bankruptcy. 

Rule  refiued. 


185*.  WATKINS  V.  PACKMAN. 

Jam,  24.* 
(14  a  B.  419-420.) 

[Obsolete  praotioe.] 

(1)  3  Go.  Bep.  80. 
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In  be  ISABELLA  GRIEKSON  PERBIN.  i864. 

(14  C.  B.  420-421  ;  S.  C.  2  W.  B.  198 ;  28  L.  T.  O.  S.  259.)  ^««^*. 

The  Court  dispensed  with  the  concurreuce  of  the  husband  (who  was  living        C  ^^  ] 
separate  from  his  wife),  under  the  3  &  4  WilL  lY.  c.  74,  s.  91,  in  a  convey- 
ance of  property  in  which  the  wife  had  a  separate  interest  under  the  will  of 
her  deceased  father,  where  the  husband  had  refused  to  execute  the  deed. 

Mbs.  Isabblla  Gbibbson  Fbrbin,  being  entitled,  jointly  with  her 
sisters,  Mary  Grierson  Gladhill  and  Janet  Grierson  Gainon,  to 
certain  property  at  Manchester,  to  her  sole  and  separate  use,  under 
the  will  of  her  late  father,  James  Gainon,  and  having  agreed  to  sell 
the  same, 

Byles,  Serjt,  moved  for  an  order  under  the  S  &  4  Will.  lY. 
c.  74,  s.  91,  to  dispense  with  the  concurrence  of  her  husband  in 
the  conveyance  thereof,  upon  an  affidavit  disclosing  the  nature  of 
her  title,  and  stating  that  she  was  married  to  John  Ferrin  on  the 
4th  of  May,  1845 ;  that  the  parties  lived  together  until  August, 
1852,  when  they  separated  for  reasons  alleged,  and  had  ever  since 
continued  to  live  separate  and  apart  from  each  other  by  mutual 
consent ;  and  that  application  had  been  made  to  the  husband  to 
join  in  conveying  the  wife's  interest  to  the  intended  purchaser,  but 
that  he  refused  so  to  do.  The  learned  Serjeant  referred  to 
Mirfin^  In  r«(l),  and  *  Woodcock^  In  re  (2),  where  the  Court  had  [♦421  ] 
granted  similar  orders. 

(Williams,  J. :  Does  the  affidavit  negative  the  husband's  having 
any  interest  ?) 

Not  in  terms,  though  it  does  in  effect. 

Jbbvis,  Ch.  J. : 

We  think  you  have  brought  yourself  within  the  terms  of  the 
section. 

(1)  4  Man.  &  G.  685  (worn.  Ex  parte         (2)  1  0.  B.  437. 
Mwyhy) ;  5  Scott,  N.  B.  166. 
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I8S4.  PASHLEY  AND  Anothbr   v.  Thb   MAYOR,  &c.,  of 

"^11^  BIRMINGHAM. 

14  C.  B.  421—425.) 
[Obfiolete  practice 


1854.  In  re  pike  and  NEWMAN. 

•^!!L"-  PIKE  V.  NEWMAN. 

(14  C.  B.  425—427.) 
[Obsolete  practice.] 


1854.       WOOD  V.  The  GOVERNOR  and  COMPANY  of  COPPER 
[  428  ]  MINERS  IN  ENGLAND. 

(14  C.  B.  42^—473;  8.  0.  23  L.  J.  C.  P.  209;  1  Jur.  N.  8.  65.) 

By  an  agreement  under  seal,  bearing  date  the  21st  of  July,  1847»  and 
expressed  to  be  made  between  the  defendants  of  the  one  part  and  the  plain- 
tiff of  the  other  part, — ^reciting,  amongst  other  things,  that  the  plaintiff  had 
erected  a  factory,  works,  and  buildings  on  part  of  a  piece  of  land  belonging 
to  the  defendants,  for  the  purpose  of  carrying  on  the  manufacture  of 
patent-fuel;  that  the  defendants  had  advanced  to  the  plaintiff  for  and 
towards  the  erection  and  completion  of  the  said  factory,  works,  and  bufld- 
ings,  and  the  machinery  therein,  2,50(V. ;  and  that  the  defendants  had 
agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the  manufactory  and 
buildings,  &c,  to  the  plaintiff,  and  to  enter  into  certain  other  arrangements 
for  the  supply  of  coal  for  the  said  manufactory,  and  otherwise,  on  the  terms 
and  conditions  in  the  agreement  mentioned, — ^it  was  agreed  between  them, 
amongst  other  things, — 1.  That  the  defendants  should  grant  a  lease  of  the 
said  piece  of  land,  with  the  manufactory,  buildings,  and  machinery  thereon, 
to  the  plaintiff,  for  the  term  of  twelve  years  from  the  25th  of  March  then 
last,  at  a  peppercorn  rent;  that,  immediately  upon  such  lease  being  so 
granted  by  the  defendants,  the  plaintiff  should  execute  an  assignment 
thereof  by  way  of  mortgage  to  the  defendants,  as  a  security  for  the  re-pay- 
ment of  the  said  sum  of  2,500^.,  with  interest,  within  seven  j^ears,  such 
mortgage  to  contain  a  power  of  sale,  and  all  other  usual  powers,— 3.  That 
all  the  coals  consumed  by  the  plaintiff  for  the  purposes  of  his  manufactiue 
during  the  said  term  of  twelve  years,  should  be  purchased  of  the  defen- 
dants, provided  the  defendants  could  and  should  supply  him  with  the 
quantity  that  should  from  time  to  time  be  required  by  him,  or  to  such 
extent  as  the  defendants  could  supply,  at  a  certain  price ;  and  tliat  the 
plaintiff  should  use  no  other  coal  at  the  said  factory  during  the  said  term, 
than  that  which  was  purchased  of  the  defendants,  except  in  the  event  of  the 
plaintiff  requiring  more  small  coal  than  the  defendants  could  and  should 
supply  him  with ;  in  which  case  the  plaintiff  was  to  be  at  liberty  to  pur- 
chase and  consume  coal  not  being  the  defendants*  coal, — 4.  That  the  dcifen- 
dants  should  not  be  compelled  to  supply  more  than  500  tons  per  weeik,  and 
that,  in  case  the  defendants  should,  from  some  substantial  cause,  be  unable 
to  supply  small  coal  to  the  extent  agreed  upon,  the  defendants  should  give 
the  plaintiffs  six  months'  notice  of  such  their  inability,  and  in  such  case  the 
plaintiff-should  be  at  liberty  to  obtain  his  supply  of  coal,  or  the  exeeas 
beyond  the  quantity  the  defendants  could  supply,  from  any  other  aouroe, — 
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10,  That  the  plaintiff  should  not  take  down  or  remove  the  manufactory  and         Wood 

premises  so  erected  and  built,  or  the  machinery  in  and  about  the  same,  but  v. 

that  such  buildings,  erections,  and  machinery  should  be  and  remain  as  a  '^™  Coppbb 

security  to  the  defendants  for  all  moneys  that  should  at  any  time  be  owing 

to  them,  either  on  account  of  advances  incident  to  the  erection  of  such 

buildings  and  machinery,  or  for  advances  made  upon  manufactured  fuel,  if 

any,  or  for  moneys  that  should  be  due  in  respect  of  coals  supplied,  or  any 

other  account  whatsoever  under  or  by  virtue  of  the  agreement, — 11.  That, 

in  the  lease  to  be  granted  to  the  plainti£F,  a  covenant  for  title  should  be 

inserted,  on  the  part  of  the  defendants,  and  also  covenants  on  the  part  of 

the  plaintiff,  that  the  premises  should  not  be  used  for  any  other  purpose 

than  for  the  manufacture  of  patent-fuel,  or  imderlet  or  assigned  without 

the  consent  of  the  lessors, — 12.  That,  in  case  the  plaintiff  should  cease  to 

use  and  consume  the  small  coal  of  the  defendants,  by  reason  of  their 

inability  to  supply  him  therewith  as  hereinbefore  mentioned  and  agreed,  or 

otherwise  howsoever,  and  the  plaintiff  should  continue  in  the  occupation  of 

the  premises,  the  plaintiff  should  pay  to  the  defendants  a  rent  or  sum  of 

100/.  per  annum  during  the  then  continuance  of  that  agreement,  such  rent 

to  commence  within  six  months  after  the  plaintiff  should  so  cease  to  use  and 

consume  the  small  coal  of  the  defendants  as  aforesaid, — 13.  That  the  said 

agreement,  to  be  determinable  as  aforesaid,  should  continue  for  the  term  of 

twelve  years  from  the  date  thereof,  and  that,  at  the  expiration  of  the  said 

term  of  twelve  years  from  the  date  thereof,  if  the  plaintiff  should  so  elect 

and  determine,  and  of  such  election  or  determination  should  give  one 

month's  notice  in  writing  to  the  defendants,  the  defendants  should  pay  to 

the  plaintiff  the  then  value  of  the  machinery  and  fixtures,  such  value  to  be 

ascertained  by  arbitration,  in  the  manner  therein  mentioned. 

In  an  action  upon  this  agreement,  the  declaration  alleged  a  breach  of  the 
defendants*  implied  covenant  to  deliver  to  the  plaintiff  500  tons  of  coals 
weekly,  although  he  was  ready  to  receive  and  to  pay  for  the  same,  and 
although  the  defendants  were  not  unable  from  any  substantial  cause  so  to 
supply  the  same. 

The  defendants  pleaded, — first,  setting  out  the  agreement  verbatim,  that 
no  lease  of  the  said  piece  of  land,  witii  the  manufactory,  buildings,  and 
machinery  thereon,  had  ever  been  granted  by  the  defendants  to  the  plain- 
tiff,— thirdly,  that,  from  the  day  of  the  alleged  breach  imtil  the  commence- 
ment of  the  action,  the  defendants  were  prevented  by  a  substantial  cause 
from  supplying  the  coal  to  the  plaintiff  accoi*ding  to  the  agreement, — 
fourthly,  that,  before  the  day  of  the  alleged  breach,  and  from  thence  tmtil 
the  commencement  of  the  suit,  the  plaintiff  abandoned  and  ceased  to  carry 
on  in  the  said  factory  the  manufacture  of  the  said  patenf-fuel  in  the  agree- 
ment mentioned,  such  abandonment  and  cessation  of  thvi  said  manufacture 
not  being  caused  by  or  through  the  non-delivery  of  coal  by  the  defendants 
to  the  plaintiff,  or  by  any  other  breach  of  the  agreement  by  the  defen- 
dants,—fifthly^  that  the  defendants  did  supply  the  plaintiff  with  all  such 
qnantitiee  ofxoal  as  were  required  of  them  by  the  plaintiff  to  be  delivered 
to  him  for  the  purposes  of  the  said  manufacture : 

1.  Held,  on  demurrer, — first,  that  the  defendants  had  by  the  agreement 
covenanted  to  grant  a  lease  to  the  plaintiff,  and  to  supply  him  with  the 
stipulated  quantity  of  coals  for  a  period  of  twelve  years ;  and  that  the 
granting  of  the  lease  was  not  a  condition  precedent  to  their  liability  to  per- 
form their  covenant  to  supply  the  coals,  and  consequently  that  the  plaintiff 
was  entitled  to  judgment  on  the  first  plea(l) : 

2.  Secondly,  that  the  inability  of  the  defendants  to  supply  the  coals  from 

(1)  PoUowed,  Martin  v.  Smith  (1874)  L.  E.  9  Ex.  50, 43  L.  J.  Ex.  42.— J.  G.  P. 
B«B. — ^YOL.  xovin.  44 
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any  substantial  cause,  was  no  defence,  unless  six  months'  notice  of  such 
inability  was  given,  according  to  the  stipulation  in  the  foui-th  clause  of  the 
agi-eemeut ;  and  therefore  that  the  plaintiff  was  entitled  to  judgment  on 
the  third  plea : 

3.  Thirdly,  that  the  defendants'  covenant  was  limited  to  the  supply  of 
coah  for  the  purpose  of  the  manufacture  of  patent-fuel,  and  therefore  that 
they  were  entitled  to  judgment  on  the  fourth  and  fifth  pleas. 

Thb  declaration  stated,  that,  on  the  2l8t  of  Jaly,  1847,  by  a 
certain  agreement  in  writing  made  between  *the  defendants  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  and  sealed  with  the 
common  seal  of  the  said  Company, — after  reciting,  amongst  other 
things,  that  the  plaintiff  had  erected  a  factory,  works,  and  buildings 
on  part  of  a  certain  piece  of  land  belonging  to  the  defendants  *at 
Port  Talbot,  in  the  county  of  Glamorgan,  for  the  purpose  of  carry- 
ing on  the  manufacture  of  patent-fuel ;  and  that  the  defendants 
had  agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the 
manufactory  and  buildings,  and  other  the  premises,  to  the  plaintiff, 
and  to  enter  into  certain  other  arrangements  for  the  supply  of  coal 
for  the  said  manufactory,  and  otherwise,  on  the  terms  and  con- 
ditions in  the  said  agreement  mentioned, — It  was  agreed  by  and 
between  the  plaintiff  and  the  defendants,  amongst  other  things, 
that  the  defendants  should  grant  a  lease  of  the  said  piece  of  land, 
with  the  manufactory,  buildings,  and  machinery  thereon,  to  the 
plaintiff,  for  the  term  of  twelve  years  from  the  25th  of  March  then 
last,  at  a  pepper-corn  rent ;  that  all  the  coals  consumed  and  used 
by  the  plaintiff  for  the  purpose  of  his  said  manufacture  during  the 
said  term  of  twelve  years  should  be  bought  and  purchased  of  the 
defendants,  ^provided  the  defendants  could  and  should  supply  him 
with  the  quantity  that  should  from  time  to  time  be  required  by  the 
plaintiff,  or  to  such  extent  as  the  said  defendants  could  supply; 
and  that  the  defendants  should  charge  for  the  same  at  and  after 
the  rate  of  ds.  lOd.  per  ton,  delivered  over  the  weighbridge  on  the 
premises  of  the  plaintiff  at  Port  Talbot  aforesaid,  and  no  more, — 
the  said  coal  to  be  that  which  was  clean  and  good  for  the  purpose 
of  manufacturing  steam-fuel,  and  to  be  that  known  as  small  coal 
unscreened,  unless  passed  through  a  screen  of  longitudinal  bars 
not  less  than  four  inches  apart ;  and  that  the  plaintiff  should  use 
and  consume  no  other  coal  at  the  said  factory  during  the  said  term 
than  that  bought  and  purchased  of  the  defendants,  excepting, 
nevertheless,  in  the  event  of  the  plaintiff  requiring  more  small  coal 
than  the  defendants  could  and  should  supply  him  with,  and  except- 
ing, nevertheless,  for  the  purpose  of  making  experiments  in  the 
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manufacture  of  fuel,  in  which  case  the  plaintiff  was  to  be  at  liberty        Wood 

to  purchase  and  consume  coal  not  being  the  defendants*  coal ;  such  xhk  Copper 

purchase  and  consumption  of  coal  for  the  purpose  of  experiment   Miners'  Co. 

not  to  exceed  fifty  tons  in  quantity  from  any  six  collieries  in  any 

one  year.     And  it  was  thereby  further  agreed  by  and  between  the 

plaintiff  and  the  defendants,  that  the  defendants  should  not  be 

compelled  to  supply  more  than  500  tons  per  week,  and  that,  in  case 

the  defendants  should,  from  some  substantial  cause,  be  unable  to 

supply  small  coal  to  the  extent  agreed  upon,  the  defendants  should 

give  to  the  plaintiff  six  months'  notice  of  such  their  inability; 

and,  in  such  case,  the  plaintiff  should  be  at  liberty  to  obtain  his 

supply  of  coal,  or  the  excess  beyond  the  quantity  the  said  Company 

could  supply,  from  any  other  source:    And  the  said  agreement 

was  made  determinable  on  certain  events  therein  mentioned,  and, 

subject  thereto,  was  to  continue  for  the  term  of  twelve  years  from 

the  date  thereof :    Averment,  *that,  although,  at  all  times  after  the       [  '^^^  ] 

making  of  the  said  agreement,  the  plaintiff  was  ready  and  willing 

to  receive  from  the  defendants,  and  required  the  defendants  to 

deliver  to  him,  500  tons  of  the  said  small  coals  per  week,  and 

although  the  defendants  were   not  unable  from  any  substantial 

cause  80  to  supply  the  same,  or  any  part  thereof,  and  although  the 

plaintiff  had  done  all  things  on  his  part  to  entitle  him  to  have  the 

said  500  tons  of  small  coals  per  week  delivered  to  him;  yet  the 

defendants  did  not  nor  would,  after  the  making,  and  during  the 

continuance,  of  the  said  agreement,  deliver  to  the  plaintiff  500 

tons  of  the  said  small  coals  per  week ;   but,   on  the  contrary 

thereof,  although,  after  the  making,  and  during  the  continuance,  of 

the  said  agreement,  in  each  of  the  weeks  commencing  with  the 

week  which  expired  next  after  the  24th  of  January,  1848,  until  the 

time  of  the  commencement  of  this  suit,  the  plaintiff  required  the 

defendants  to  deliver  to  him  500  tons  of  the  said  small  coal,  and 

during  each  of  those  weeks,  and  during  all  the  time  aforesaid,  was 

ready  and  willing  to  buy  of  the  defendants  those  quantities  of  the 

said  coal  so  required  by  him,  and  to  pay  for  the  same  at  the  rate 

and  price  in  that  behalf  agreed  as  aforesaid,  and  although  the 

defendants  were  not  unable  from  any  substantial  cause  so  to  supply 

the  same,  the  defendants  did  not  nor  would,  in  any  or  either  of 

those  weeks  supply  the  plaintiff  with  500  tons,  or  any  quantity,  of 

the  said  small  coal  according  to  their  covenant  in  that  behalf,  but 

therein  made  default ;  whereby,  and  by  reason  of  the  plaintiff  not 

being  able  to  procure  the  said  quantities  of  small  coal  elsewhere, 

44—2 
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Wood       he,  the  plaintiff,  was,  daring  all  the  times  aforesaid,  wholly  pre- 
Thr  Coppbb  vented  from  carrying  on  the  said  manufacture  of  the  said  patent- 
MiNSBs*  Co.   J^g^^  ^^^  thereby  lost  and  was  deprived  of  great  gains  and  profits 
which  he  might  and  otherwise  would  have  obtained  by  carrying  on 
the  said  manufacture,  and  was  otherwise  greatly  damnified,  &c.,  &c. 
r  483  ]  First  plea, — that  the  said  agreement  in  the  declaration  mentioned 

was  and  is  to  the  following  tenor  and  effect, — ''  An  agreement  made 
and  entered  into  the  21st  day  of  July,  1847,  between  the  Governor 
and  Company  of  Copper  Miners  in  England,  of  the  one  part,  and 
Henry  Walker  Wood,  of  Briton  Ferry,  near  Neath,  in  the  county 
of  Glamorgan,  manufacturer  of  fuel,  of  the  other  part :  Whereas 
the  said  Henry  Walker  Wood  has  lately  erected  a  factory,  works, 

and  buildings,  on  part  of  a  certain  piece  of  land  containing , 

or  thereabouts,  belonging  to  the  said  Governor  and  Company,  situate 
at  Port  Talbot,  in  the  county  of  Glamorgan,  South  Wales,  for  the 
purpose  of  carrying  on  the  manufacture  of  patent-fuel :  And  whereas 
the  said  Governor  and  Company  have  advanced  and  paid  to  the 
said  Henry  Walker  Wood,  for  and  towards  the  erection  and  com- 
pletion of  the  said  factory,  works,  and  buildings,  and  the  machinery 
therein,  divers  sums  of  money  amounting  in  the  whole  to  the  sum 
of  2,600L :  And  whereas  the  said  Goverjior  and  Company  have 
agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the  manu- 
factory and  buildings,  and  other  the  premises,  to  the  said  Henry 
Walker  Wood,  and  to  enter  into  certain  other  arrangements  for 
the  supply  of  coal  for  the  said  manufactory,  and  otherwise,  on  the 
terms  and  conditions  hereinafter  mentioned :  Now  these  presents 
witness,  and  it  is  hereby  agreed  by  and  between  the  said  parties 
in  manner  following,  that  is  to  say :  First,  That  the  said  Governor 
and  Company  shall  grant  a  lease  of  the  said  plot  or  parcel  of  land, 
with  the  manufactory,  buildings,  and  machinery  thereon,  to  the 
said  Henry  Walker  Wood,  for  the  term  of  twelve  years  from  the 
25th  day  of  March  last,  at  a  pepper-corn  rent:   such  lease  and 
counterpart  thereof   to  be  prepared  at  the  expense  of  the  said 
Henry  Walker  Wood :   That,  immediately  upon  such  lease  being 
so  granted  by  the  said  Governor  and  Company,  he  the  said  Henry 
[  ♦434  ]      Walker  *Wood  shall  execute  an  assignment  thereof  by  way  of 
mortgage  to  the  said  Governor  and  Company,  or  their  tmstee,  as 
a  security  for  the  re-payment  of  the  said  sum  of  2,500{.,  with 
interest  after  the  rate  of  6Z.  per  cent,  per  annum,  within  seven 
years  from  the  date  thereof,  such  mortgage  to  contain  a  power 
of  sale,  and  all  other  usual  powers. 
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"  Second.  That  the  patent-fuel  manufactured  by  the  said  Henry  Wood 
Walker  Wood,  on  which  he  may  require  an  advance,  shall  from  thb  coppkb 
time  to  time  be  placed  and  laid  down  upon  a  certain  piece  of  land  Bikers  .Co. 
which  shall  be  adjoining  to  the  piece  of  land  hereby  agreed  to  be 
demised,  but  divided  off  for  that  purpose,  and  for  the  purpose  next 
hereinafter  mentioned,  and  shall  there  be  and  remain  in  the  posses- 
sion of  the  said  Governor  and  Company  as  a  security  for  any 
monies  at  any  time  due  and  owing  to  the  said  Governor  and 
Company  by  the  said  Henry  Walker  Wood,  on  any  account  what- 
soever, excepting  the  said  sum  of  2,5002.  under  or  by  virtue  of 
this  agreement.  Provided,  nevertheless,  that  such  deposit  of  fuel, 
and  such  advance  or  advances,  shall  in  no  way  prevent  or  pre- 
judice the  sale  of  fuel  from  time  to  time  by  the  said  Henry 
Walker  Wood,  who,  for  that  purpose,  shall  have  full  liberty  to 
ship  or  give  delivery  orders  for  the  same,  the  said  Henry  Walker 
Wood  in  that  event  depositing  or  agreeing  to  deposit  with  the  said 
Company  the  cash  or  approved  bills  to  be  received  by  him  as  the 
price  of  or  advance  upon  such  fuel  when  and  as  the  same  shall 
be  sold. 

"  Third.  That  all  the  coals  consumed  and  used  by  the  said  Henry 
Walker  Wood  for  the  purposes  of  his  manufacture  during  the  said 
term  of  twelve  years,  shall  be  bought  and  purchased  of  the  said 
Company,  provided  the  said  Company  can  and  shall  supply  him 
with  the  quantity  that  shall  from  time  to  time  be  required  by  him, 
or  to  such  extent  as  the  said  Company  can  supply  ;  and  that  the 
said  Company  shall  charge  for  the  same  at  *and  after  the  rate  of  [  ^435  ] 
8#.  lOd.  per  ton,  delivered  over  the  weighbridge  on  the  premises  of 
the  said  Henry  Walker  Wood,  at  Port  Talbot  aforesaid,  and  no 
more ;  the  said  coal  to  be  that  which  is  clean  and  good  for  the 
purpose  of  manufacturing  steam-fuel,  and  to  be  that  which  is  known 
as  small  coal  unscreened,  unless  passed  through  a  screen  of  longi- 
tudinal bars  not  less  than  four  inches  apart;  and  that  the  said 
Henry  Walker  Wood  shall  use  and  consume  no  other  coal  at  the 
said  factory  during  the  said  term  than  that  which  is  bought  and 
purchased  of  the  said  Company,  excepting,  nevertheless,  in  the 
event  of  the  said  Henry  Walker  Wood  requiring  more  small  coal 
than  the  said  Company  can  and  shall  supply  him  with,  and  except- 
ing, nevertheless,  for  the  purpose  of  making  experiments  in  the 
manufacture  of  fuel,  in  which  case  the  said  Henry  W.  Wood  is  to 
be  at  liberty  to  purchase  and  consume  coal  not  being  the  Company's 
coal ;  such  purchases  and  consumption  of  coal  for  the  purposes  of 


694  1864.    0.  P.    14  G.  B.  486—436.  [u. 

Wood        experiment  not  to  exceed  60  tons  in  quantity  from  any  six  collieries 
The  Cofpbb  in  any  one  year. 

MiNBKs'Co.  <*  Fourth.  That  the  said  Company  shall  not  be  compelled  to 
supply  more  than  600  tons  per  week,  and  that  in  case  the  said 
Company  shall  from  some  substantial  cause  be  unable  to  supply 
small  coal  to  the  extent  agreed  upon,  the  said  Company  shall  give 
to  the  said  Henry  Walker  Wood  six  months'  notice  of  such  their 
inability ;  and  in  such  case  the  said  Henry  Walker  Wood  shall  be 
at  liberty  to  obtain  his  supply  of  coal,  or  the  excess  beyond  the 
quantity  the  said  Company  can  supply,  from  any  oAer  source. 

"  Fifth.  That  all  coal  supplied  to  the  said  Henry  Walker  Wood 
by  the  said  Company,  shall  be  delivered  over  the  weighbridge 
erected  at  Port  Talbot  aforesaid,  at  the  said  patent-fuel  works,  at 
the  rate  of  9s,  lOd.  per  ton,  including  the  use  of  trams,  waggons, 
haulage,  and  other  necessary  incidental  expense  to  the  weighing- 
[  *iM  ]  machine,  *and  the  use  of  trams  from  the  weighing-machine  to  the 
manufactoiy,  such  further  haulage  to  be  at  the  expense  of  the  aaid 
Henry  Walker  Wood ;  and  the  said  Henry  Walker  Wood  shall,  if 
he  shall  so  think  fit,  be  at  liberty  to  pass  the  said  coal  over  a  screen 
of  longitudinal  bars  not  less  than  half  an  inch  apart ;  and  all  coal 
which  will  not  pass  through  such  screen,  shall  be  deemed  rubble 
coal,  and  shall  be  taken  back  by  the  said  Governor  and  Company 
within  fourteen  days  after  notice  in  writing  shall  have  been  given, 
as  next  hereinafter  is  mentioned,  and  paid  for  by  them  in  cash  at 
the  rate  of  Is.  6d.  per  ton,  at  the  periods  hereinafter  specified  for 
the  rendering  accounts  of  all  coal  delivered. 

*'  Sixth.  That  the  said  Company  shall  supply  to  the  said  Heniy 
Walker  Wood,  in  lieu  and  in  place  of  the  rubble  coal  so  returned, 
free  of  cost  and  expense  to  him,  an  equal  quantity  of  the  coal 
hereby  agreed  to  be  delivered,  within  fourteen  days  after  notice  in 
writing  shall  have  been  given,  specifying,  as  nearly  as  is  practic- 
able, the  quantity  so  to  be  removed  ;  and,  in  case  the  said  Company 
Hhall  neglect  to  remove  the  said  rubble  coal,  and  to  replace  the 
same  with  such  coal  as  aforesaid,  within  the  time  aforesaid,  they 
shall  pay  to  the  said  Henry  Walker  Wood  the  sum  of  21.  per  diem, 
to  be  recovered  as  liquidated  damages. 

**  Seventh.  That,  if  the  said  coal  shall  not  be  of  such  quality  of 
small  coal  as  is  required  by  the  said  Henry  Walker  Wood,  and  fit 
for  the  purposes  of  the  manufacture,  the  same  shall  be  notified  to 
the  said  Company  within  fourteen  days  after  the  same  shall  have 
been  delivered,  otherwise  the  same  shall  be  deemed  and  taken  to  be 
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good  and  sufficient  for  the  purposes,  and  shall  be  charged  for        wood 
accordingly :  but,  in  case  the  said  Henry  Walker  Wood  shall  give  xhk  coppbr 
notice  to  the  Company,  within  the  said  period  of  fourteen  days,  that    ^^'nbbs'  Co. 
the  said  coal  is  not  good  and  fit  for  the  purposes  of  the  manufac- 
tory, then  *the  said  Company  shall  either  take  back  the  same,  or      [  *^^^  1 
shall,  within  seven  days  after  such  notice  shall  have  been  delivered, 
refer  the  question  to  the  decision  of  an  individual  to  be  agreed  upon 
between  them  and  the  said  Henry  Walker  Wood,  or,  in  case  they 
cannot  agree,  shall  give  the  name  of  a  referee,  who,  together  with 
a  referee  to  be  named  by  the  said  Henry  Walker  Wood,  or  such 
third  party  as  such  two  referees  shall  appoint,  shall  award  and 
determine  whether  such  small  coal  be  good  and  sufficient  for  the 
purpose  of  the  said  manufacture,  and  as  agreed  for ;  and  in  either 
of  the  said  cases  the  said  Company  and  the  said  Henry  Walker 
Wood  shall  be  bound  by  such  decision. 

"  Eighth.  That  the  said  Henry  Walker  Wood  shall  be  at  liberty 
to  erect  a  shipping  stage  adjoining  the  said  fuel  manufactory  on  the 
river  Avon,  and  the  said  Company  shall  contribute  towards  the  cost 
and  expense  of  erecting  the  same  when  and  after  the  same  shall 
have  been  erected,  a  sum  not  exceeding  60/.,  and  shall  also  allow 
the  said  Henry  Walker  Wood  for  the  purpose  of  shipping  patent- 
fuel,  or  receiving  pitch,  to  make  use  of  some  one  of  their  shipping 
stages'  and  weighing-machines  in  regular  turn,  according  to  the 
Stemming  list,  due  diligence  being  at  all  times  used  on  the  float  at 
Port  Talbot  aforesaid,  free  of  charge. 

"  Ninth.  That  the  account  for  all  coals  delivered  by  the  Company 
to  the  said  Henry  Walker  Wood  after  the  rate  of  ds.  lOd.  per  ton, 
shall  be  rendered  to  the  said  Henry  Walker  Wood  every  three 
months,  and  shall  include  all  coals  delivered  during  that  period, 
and  if  no  objection  be  stated  to  such  account  within  ten  days  after 
the  same  shall  have  been  delivered,  the  same  shall  be  taken  (errors 
excepted)  as  a  correct  account,  and  the  said  Henry  Walker  Wood 
shall  be  debited  on  the  tenth  day  of  the  succeeding  month,  with  the 
amount  found  to  be  due  to  the  said  Company  upon  such  account ; 
and  the  *8aid  Henry  Walker  Wood  shall  thereupon  accept  the  [  ♦438  ] 
drafts  or  bills  of  the  said  Company  to  the  amount  so  appearing  due, 
such  bills  or  drafts  including  interest  at  5/.  per  cent.,  and  to  be 
drawn  at  not  less  than  twelve  months'  date. 

"Tenth.  That  the  said  Henry  Walker  Wood  shall  not  take 
down  or  remove  the  said  manufactory  and  premises  so  erected  and 
bailt  as  aforesaid,  or  the  machinery  in  and  about  the  same ;  but 
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WooD  that  such  buildings,  erections,  and  machinery  shall  be  and  remain 
TBS  CoppEB  as  a  security  to  the  said  Company  for  all  monies  that  shall  at  any 
HiKKRa'Oo.   jjjjjj^  j^  j^^  Qj.  Q^iug  jq  them,  either  on  account  of  advances 

incident  to  the  erection  of  such  buildings  and  machinery,  or  for 
advances  made  upon  manufactured  fuel,  if  any,  or  for  monies  that 
shall  be  due  in  respect  of  coals  supplied,  or  any  other  account 
whatever  under  or  by  virtue  of  this  agreement.  Provided  always, 
nevertheless,  that,  upon  the  said  Henry  Walker  Wood  paying  or 
securing  any  balance  that  may  at  any  time  during  the  continuance, 
or  at  the  determination,  of  this  agreement,  be  due  from  the  said 
Henry  Walker  Wood  to  the  said  Company,  the  said  Company  shall, 
if  required  so  to  do  by  the  said  Henry  Walker  Wood,  take  at  a 
valuation  to  be  made  by  a  referee  or  referees  so  to  be  chosen  as 
aforesaid,  the  machinery  and  fixtures  of  and  upon  the  said  manu- 
factory and  premises. 

''Eleventh.  That,  in  the  lease  to  be  granted  to  the  said  Henry 
Walker  Wood,  a  covenant  for  title  shall  be  inserted  on  the  part  of 
the  said  Company  ;  and  covenants  shall  be  inserted  on  the  part  of 
the  said  Henry  Walker  Wood,  that  the  premises  so  to  be  leased 
shall  not  be  used  for  any  other  purpose  or  purposes  than  that  for 
the  manufacture  of  patent-fuel ;  and  that  the  said  Henry  Walker 
Wood  shall  not  underlet  or  assign  the  said  premises,  or  any  part 
thereof,  without  the  consent  of  the  said  Company,  such  consent  not 
being  unreasonably  withheld. 
[439]  "Twelfth.  That,  in  case  the  said  Henry  Walker  Wood  shall 

cease  to  use  and  consume  the  small  coal  of  the  said  Company,  by 
reason  of  their  inability  to  supply  him  therewith  as  hereinbefore 
mentioned  and  agreed,  or  otherwise  howsoever,  and  the  said  Heniy 
Walker  Wood  shall  continue  in  the  occupation  of  the  said  premises, 
the  said  Henry  Walker  Wood  shall  pay  to  the  said  Company  a  rent 
or  sum  of  1001.  per  annum  during  the  then  continuance  of  this 
agreement,  such  rent  to  commence  within  six  months  after  the  said 
Henry  Walker  Wood  shall  so  cease  to  use  and  consume  the  small 
coal  of  the  said  Company  as  aforesaid. 

"  Thirteenth.  That  the  said  agreement,  to  be  determinable  as 
aforesaid,  shall  continue  for  the  term  of  twelve  years  from  the  date 
hereof,  and,  that  at  the  expiration  of  the  said  term  of  twelve  years 
from  the  date  hereof,  if  the  said  Henry  W.  Wood  shall  so  elect  and 
determine,  and  of  such  election  or  determination  shall  give  one 
month's  notice  in  writing  to  the  said  Company,  but  not  otherwise, 
the  said  Company  shall  pay  or  allow  to  the  said  Henry  W.  Wood 
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the  then  value  of  the  machinery  and  fixtures,  such  value  to  be  Wood 
ascertained  by  arbitration  in  the  manner  hereinafter  mentioned ;  th^  copper 
provided  also,  and  it  is  hereby  agreed  and  declared  between  and  by  ^'^^^'^s'  Co. 
the  said  parties  hereto,  that,  if  at  any  time  during  the  continuance 
of  this  agreement  any  disputes  or  differences  shall  arise  between 
the  said  parties,  respecting  any  clause,  matter,  or  thing  herein  con- 
tained, or  relating  to  the  premises,  or  otherwise  arising  out  of  this 
agreement,  the  same  shall  be  referred  to  the  arbitration  of  two 
indifferent  persons,  one  to  be  chosen  by  each  party,  and  the  decision 
or  award  in  writing  of  such  arbitrators,  in  case  they  shall  agree 
upon  the  matters  in  dispute,  or  of  their  umpire,  which  they  are 
hereby  authorised  to  appoint,  in  case  they  shall  differ,  shall  be 
binding  and  conclusive  on  the  said  parties  hereto,  provided  such 
award,  whether  by  *the  arbitrators  or  their  umpire,  shall  be  in  [  ^440  ] 
writing,  and  be  delivered  to  the  parties  within  one  calendar  month 
after  the  matters  therein  contained  shall  have  become  the  subject 
of  reference  to  arbitration  ;  provided  that  the  said  piece  or  parcel 
of  land,  manufactory,  and  premises,  shall  not  be  a  security  for 
a  larger  amount  than  5,0002.  In  witness  whereof  the  said  Governor 
and  Company  of  Copper  Miners  have  hereunto  caused  their  common 
seal  to  be  affixed,  and  the  said  H.  W.  Wood  hath  hereunto  set  his 
hand  and  seal,  the  day  and  year  first  above  written."  Averment, 
that  no  lease  of  the  said  piece  of  land,  with  the  manufactory, 
buildings,  and  machinery  thereon,  had  ever  been  granted  by  the 
defendants  to  the  plaintiff. 

Second  plea, — ^that  the  plaintiff  did  not  in  each  or  any  of  the 
said  weeks  in  the  said  alleged  breach  of  the  said  agreement  men- 
tioned, require  the  defendants  to  deliver  to  him  500  tons,  or  any 
quantity  of  the  said  small  coal,  and  the  same  was  not  then  required 
by  him  for  the  purposes  in  the  agreement  mentioned,  and  the  plaintiff 
was  not,  during  any  part  of  the  said  period  of  time,  ready  and 
willing  to  buy  of  the  defendants,  and  accept  from  them  any 
quantities  of  the  said  coal  for  the  purposes  in  the  said  agreement 
mentioned,  and  to  pay  for  the  same. 

Third  plea, — that,  from  the  said  24th  of  January,  in  the  said 
breach  of  the  said  agreement  mentioned,  until  the  commencement 
of  this  suit,  the  defendants  were  prevented  by  a  substantial  cause 
from  supplying  the  said  coal  to  the  plaintiff,  according  to  the  said 
agreement. 

Fourth  plea, — that,  before  and  on  the  said  24th  of  January,  in 
the  declaration  mentioned,  and  from  thence  until  the  commence- 
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Wood       ment  of  this  suit,  the  plaintiff  wholly  discontinued,  gave  up,  and 
■  Coppi 

rNEBS'  O 

[M4I] 


Ths  Copper  abandoned,  and  ceased  to  carry  on,  in  the  said  factory,  works,  and 
MiNEBs'Uo.   i^uiidings,  the  *manufacture  of  the  said  patent-fuel  in  the  said 


agreement  mentioned,  such  discontinuance,  giving  up,  abandon- 
ment, and  cessation  of  the  said  manufacture  not  being  caused  by  or 
through  the  non-delivery  of  coal  by  the  defendants  to  the  plaintiff, 
or  by  any  other  breach  of  the  said  agreement  by  the  defendants. 

Fifth  plea, — that  the  defendants  did,  in  each  of  the  said  weeks 
in  the  declaration  mentioned,  supply  the  plaintiff  with  all  such 
quantities  of  the  said  coal  as  were  then  required  of  the  defendants 
by  the  plaintiff  to  be  delivered  to  him  for  the  purposes  of  the  said 
manufacture. 

Sixth  plea, — as  to  so  much  of  the  claim  of  the  plaintiff  as  relates 
to  that  part  of  the  alleged  breach  of  the  said  agreement  which 
extends  from  the  24th  of  January  in  the  declaration  mentioned,  to 
the  24th  of  July,  1851,  the  last-mentioned  day  being  the  day  of  the 
passing  of  ''  The  Governor  and  Company  of  Copper  Miners  Act, 
1851,*' — that,  in  respect  of  so  much  of  the  said  claims,  the  plaintiff, 
at  the  time  of  the  passing  of  the  said  Act,  was  a  present  creditor 
and  claimant  against  the  defendants  within  the  meaning  and  intent 
of  the  said  Act ;  and  that,  after  the  passing  of  the  said  Act,  and 
before  the  commencement  of  this  suit,  the  lands,  mines,  collieries, 
hereditaments,  ore,  plant,  machinery,  fixtures,  and  effects  men- 
tioned in  the  said  Act,  and  comprised  in  the  mortgage-security  in 
the  said  Act  recited,  were,  under  the  provisions  of  the  said  Act,  duly 
re-conveyed  to  the  defendants  by  the  Governor  and  Company  of  the 
Bank  of  England  (i). 

The  plaintiff  demurred  to  each  of  the  pleas, — as  to  the  first,  on 
the  ground  that  the  granting  of  the  lease  in  that  plea  mentioned 
was  not  a  condition  precedent  to  the  plaintiff's  right  to  have  the 
coals ;  as  to  the  third,  on  the  ground  that  the  existence  of  a 
substantial  cause  by  which  the  defendants  were  prevented  from 
[  *442  ]  supplying  *the  coals,  did  not  discharge  the  defendants  from  their 
covenant  to  deliver  coal  according  to  the  agreement,  and  that  the 
traverse  was  immaterial  ;  as  to  the  fourth,  that  the  plaintiff's 
discontinuing  to  carry  on  the  manufacture  of  patent-fuel,  did  not 
discharge  the  defendants  from  supplying  the  coal  according  to  the 
agreement ;  as  to  the  fifth,  that  the  supplying  of  all  such  quantities 

(1)  The  arguments  and  judgments  (14  &  15  Vict  c.  cxv.)  and  are  omitted 
on  this  plen  turncil  entirely  on  the  from  this  reprint  as  being  now  of  no 
construction  of  the  Act    referred  to      general  interest. — J.  Ot.  P. 
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of  coal  as  were  required  to  be  delivered  for  the  purposes  of  the        wood 
manufacture  of  patent-fuel,  did  not  discharge  the  defendants  from  xhjb  Copprr 
supplying  the  quantities  of  coal  in  the  agreement  contracted  to  be    ^^"^"^  ^^• 
supplied ;  as  to  the  sixth,  that  the  provisions  of  the  Act  of  Parlia- 
ment in  that  plea  mentioned,  were  no  bar  to  so  much  of  the  action 
as  the  said  plea  was  pleaded  to. 
The  defendants  joined  in  demurrer. 

Wille8  (with  whom  was  BramweU),  in  support  of  the  demurrer : 

1.  The  first  plea  raises  the  question  whether,  in  order  to  make 
the  agreement  declared  on  operative,  it  was  essential  that  the  lease 
therein  mentioned  should  have  been  executed.  It  will  be  observed, 
that,  at  the  time  the  agreement  was  entered  into,  the  factory  had 
been  commenced :  that  appears  by  the  recital  in  the  agreement, 
and  the  statement  that  the  Company  had  advanced  money  towards 
the  erection  and  completion  of  the  factory.  The  first  stipulation  in 
the  agreement,  is,  that  the  Company  should  grant  to  Wood  a  lease 
for  twelve  years  of  the  factory  and  adjoining  land,  and  certain 
privileges.  The  agreement  then  contains  covenants  (implied,  at 
least, — ^see  Wood  v.  The  Coj^per  Miners*  Company  (1) )  on  the  part 
of  the  Company,  to  supply  Wood  with  coals  for  the  purpose  of 
manufacturing  steam-fuel :  and  the  provisions  for  that  supply  do 
not  limit  Wood's  right  thereto  to  the  continuance  of  the  lease,  but 
they  relate  to  the  period  of  twelve  years  for  which  the  lease  is 
agreed  to  be  granted.  The  *grant  or  the  continuance  of  the  lease  [  *443  ] 
is  not  made  a  condition  precedent  to  the  supply  of  coals.  The  lease 
is  a  thing  which  is  entirely  for  the  plaintiff's  benefit.  The  agree- 
ment does  not  provide  for  the  terms  of  the  covenants  to  be  contained 
in  the  lease ;  but  only  that  it  shall  be  for  twelve  years,  and  at  a 
peppercorn  rent.  The  clauses  of  the  agreement  applicable  to  this 
part  of  the  case,  are,  the  first,  the  third,  and  the  eleventh.  The 
first  provides  that  the  Company  shall  grant  to  Wood  a  lease  for 
twelve  years  at  a  peppercorn  rent,  and  that,  immediately  after  such 
lease  shall  be  granted.  Wood  shall  execute  an  assignment  thereof 
by  way  of  mortgage  to  the  Company,  as  a  security  for  the  repay- 
ment of  2,5002.  advanced  by  them  to  Wood.  The  third  clause  pro- 
vides that  all  the  coal  used  by  Wood  for  the  purposes  of  his  manu- 
facture "  during  the  said  term  of  twelve  years,"  shall  be  bought  of 
the  Company,  provided  the  Company  can  and  shall  supply  him  with 
the  quantity  that  shall  from  time  to  time  be  required  by  him,  or  to 
(1)  78  B.  B.  859  (7  0.  B.  906). 
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Wood  such  extent  as  the  Company  can  supply ;  and  that  Wood  shall  use  no 
Thv  Coppeb  ^^^  ^^  ^^®  factory,  during  the  said  term,  other  than  that  which  is 
Miners'  Co.  bought  of  the  Company.  And  the  eleventh  provides,  that  the  lease  to 
he  granted  to  Wood  shall  contain  a  covenant  for  title  by  the  Company, 
and  covenants  on  the  part  of  Wood  that  the  premises  should  not  be 
used  for  any  other  purpose  than  the  manufacture  of  patent-fuel,  nor 
underlet  or  assigned  without  the  consent  of  the  Company. 

(Cbowdeb,  J. :  The  lease,  if  granted,  would  contain  the  terms  of 
the  agreement.) 

That  will  not  affect  the  agreement  The  Company  would  be  in  no 
better  situation  by  the  fact  of  the  lease  having  been  executed  and 
assigned  to  them. 

(Williams,  J. :  They  would  get  the  benefit  of  the  covenant  in  the 
mortgage-deed  for  payment  of  the  money. 

Cresswbll,  J. :  The  plaintiff  had  erected  certain  buildings  upon 
the  Company's  land,  at  a  cost  of  2,500^.,  which  he  had  borrowed 
[  •Hi  ]  from  *the  Company.  Then,  in  consideration  of  his  having  so 
improved  their  property,  they  agreed  to  grant  him  a  lease  for 
twelve  years  at  a  peppercorn  rent, — the  grant  of  that  lease  to  be 
attended  with  certain  advantages  on  either  side.  The  question  is, 
whether  all  those  latter  stipulations  are  not  to  be  consequent  on 
the  grant  of  the  lease.  Suppose  the  lease  were  granted,  and  after- 
wards determined  by  forfeiture, — would  all  this  part  of  the  agreement 
fall  to  the  ground  ?) 

No:  the  agreement  would  still  subsist.  But  that  case  could  not 
arise ;  the  lease  could  not  be  forfeited. 

(Jervis,  Ch.  J. :  There  would  be  covenants  to  repair.) 

Not  where  the  premises  are  let  at  a  peppercorn  rent.  The  tenth 
clause  of  the  agreement  is  an  express  provision  making  the  pre- 
mises a  security  to  the  Company,  independently  of  any  lease  being 
granted.  The  eleventh  clause  gives  them  no  further  security  than 
they  would  have  under  the  agreement.  There  is  nothing  in  the 
agreement  to  bind  the  plaintiff  to  go  on  taking  coals,  unless  he  thinks 
fit  to  carry  on  the  manufacture  of  steam-fuel.  The  contemplated 
lease  was  for  the  exclusive  advantage  of  the  plaintiff,  and  therefore 
the  granting  of  that  lease  could  not  operate  as  a  consideration  for 
the  defendants'  covenant  to  supply  the  coals. 
2.  The  third  plea  affords  no  answer  to  the  action :  it  should  have 
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gone  on  to  aver  that  the  defendants  gave  the  six  months'  notice        Wood 
stipulated  for  in  the  fourth  clause  of  the  agreement,  which  pro-  tub  Coppeu 
vides,  that,  in  case  the  Company  shall,  from  some  substantial  cause,    Minbbs'  Co. 
be  unable  to  supply  small  coal  to  the  extent  agreed  upon,  the  said 
Company  shall  give  the  plaintiff  six  months'  notice  of  such  their 
inability,  and  in  such  case  the  plaintiff  shall  be  at  liberty  to  obtain 
his  supply  of  coal,  or  the  excess  beyond  the  quantity  the  said  Com- 
pany can  supply,  from  any  other  source.     This  clause  was  inserted 
for  the  benefit  of  the  defendants:   it  was  not  necessary  for  the 
plaintiff's  protection;  he  would  be  amply  protected  by  *the  general      [  N45  ] 
law,  or  by  the  construction  of  the  rest  of  the  agreement. 

OViLLiAMs,  J. :  What  is  meant  by  a  "  substantial  inability  "  to 
supply  coals  ? 

BovUl :  It  might  arise  from  a  flooding  of  the  mines,  a  strike  of 
the  workmen,  a  breaking  down  of  the  engine,  or  the  like. 

Jebvis,  Ch.  J. :  Some  cause  over  which  the  defendants  have  no 
control.) 

3.  The  next  point  arises  upon  the  fourth  and  fifth  pleas, — the 
former  of  which  alleges  an  abandonment  by  the  plaintiff  of  the 
manufacture  of  patent-fuel;  and  the  latter,  that  the  defendants 
did  supply  all  coal  required  by  the  plaintiff  fot  the  purposes  of 
the  said  manufacture.  The  fourth  plea  may  be  true,  and  yet  the 
plaintiff  may  have  been  ready  to  use  the  coals  for  the  purpose  of 
the  manufacture,  if  the  defendants  had  performed  their  contract 
by  delivering  them. 

(Jbbvis,  Ch.  J. :  The  fourth  plea  alleges  that  the  plaintiff  aban- 
doned the  works,  and  that  such  abandonment  was  not  caused  by 
any  breach  of  the  agreement  on  the  defendants'  part.) 

Does  that  amount  to  an  allegatioii  of  an  abandonment  of  all  inten- 
tion on  the  part  of  the  plaintiff  to  go  on  with  the  works  at  any 
future  period? 

(Jbbvis,  Ch.  J. :  Yes :  like  the  abandonment  of  a  ship.) 

Suppose  the  plaintiff  did  abandon  all  intention  to  proceed  with  the 
manufacture  at  any  future  time,  there  was  no  communication  of 
that  intention  to  the  defendants. 

(Crbsbwell,  J. :  Was  it  not  a  question  of  evidence,  like  an  aban- 
donment of  an  antient  light  ?    Upon  that  subject,  Abbott,  Ch.  J., 
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Wood        in  Moore  v.  Hanson  (i),  says  :  "  Ifc  seems  to  me,  that,  if  a  person 

The  Ck)ppEK  entitled  to  antient  lights  pulls  down  his  house,  and  erects  a  blank 

MiKKBs'  Co.   ^gjj  jjj  jjjg  place  of  a  wall  in  which  there  had  been  windows,  and 

suffers  that  blank  wall  to  remain  for  a  considerable  period  of  time, 

it  lies  upon  him  at  least  to  show,  that,  at  the  time  when  he  so 

erected  the  blank  wall,  and  thus  apparently  abandoned  the  windows 

which  gave  light  and  air  to  the  house,  that  was  not  a  perpetual,  bat 

[  '446  ]      a  temporary  abandonment  of  *the  enjoyment;  and  that  he  intended 

to  resume  the  enjoyment  of  those  advantages  within  a  reasonable 

period  of  time.     I  think  that  the  burthen  of  showing  that  lies  on 

the  party  who  has  discontinued  the  use  of  the  light.    By  building 

the  blank  wall,  he  may  have  induced  another  person  to  become 

the  purchaser  of  the  adjoining  ground  for  building  purposes,  and 

it  would  be  most  unjust  that  he  should  afterwards  prevent  such 

person  from  carrying  those  purposes  into  effect." 

Jervis,  Gh.  J. :  That  case  is  supportable  upon  another  ground : 
in  the  case  of  an  eiasement,  you  cannot  alter  the  condition  of  either 
the  dominant  or  the  servient  tenement.) 

The  question  upon  the  fourth  and  fifth  pleas  probably  will  be, 
whether  the  plaintiff  had  a  right  to  call  upon  the  defendants  to 
supply  coals  for  any  other  purpose  than  the  manufacture  of  patent- 
fuel.  It  is  submitted,  however,  that  the  covenant  is  not  limited  to 
the  supply  of  coals  for  the  purposes  of  the  manufacture  of  steam- 
fuel.  The  recital  shows  that  the  arrangements  were  to  be  entered 
into  for  the  supjdy  of  coals  **  for  the  said  manufactory,  and  other- 
wise."   *     *     * 

[  455  ]  Bovill  (with  whom  was  JB.  R.  Turner)  ^  contrd : 

This  Court,  on  the  former  occasion,  held  that  a  covenant  on  the 
part  of  the  defendants  to  supply  the  plaintiff  with  coals  to  the 
extent  of  500  tons  weekly,  was  to  be  implied  from  the  first,  third, 
and  fourth  clauses  of  the  agreement.  Assuming  that  to  be  bo,  it 
is  a  covenant  to  supply  the  stipulated  quantity  during  the  continu- 
ance of  the  term  to  be  created  by  the  lease :  consequently,  if  no 
lease  be  granted,  the  covenant  falls  to  the  ground.  Both  parties 
evidently  contemplated  the  grant  of  a  lease :  and  it  was  material 
to  the  interest  of  the  defendants  that  the  lease  should  be  granted : 
every  clause  in  the  agreement  shows  that,  and  more  especially  the 
[  M66  ]  recital,  and  the  first,  third,  *fourth,  tenth,  eleventh,  and  thirteenth 
(1)  27  E.  E.  375  (3  B.  &  C.  332 ;  5  Dowl.  &  By.  234). 
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clauses.    Besides  the  security  of  a  mortgage,  the  defeudauts  would,        Wood 
by  the  grant  of  the  lease,  obtain  from  the  plaintiff  a  solemn  admis-  ^^^^^  coppi£b 
sion  by  deed,  that  the  factory,  buildings,  and  machinery,  had  been  Minbrs'  Oo. 
erected  with  money  furnished  by  them.    [They  cited  Soprani  v. 
Sfatrro  (1),   Pitman  v.   Woodbury  {2) ,  and  Swatman  v.  Amblei' (s).] 
The  defendants  never  have  had  the  consideration  for  which  they  con-       [  leo  J 
tracted  to  supply  the  coals ;  the  contemplated  term  never  was  created, 
and  consequently  then-  covenant  did  not  attach.     The  declaration 
assumes  the  defendants'  liability  to  enure  "  during  the  continuance 
of  the  agreement."     That,  however,  is  not  the  contract  which  the 
defendants  have  entered  into  :  it  is,  to  supply  a  given  quantity  of 
coals  weekly  during  the  term  to  be  created  by  the  intended  lease. 

(Williams,  J. :  Suppose,  during  the  interval  between  the  making 
of  the  agreement  and  the  granting  of  the  lease,  the  plaintiff  had 
bought  coals  for  the  purposes  of  his  manufacture  elsewhere,  would 
the  defendants  have  had  a  right  of  action  against  him  ?) 

It  is  submitted  they  would  not. 

2.  The  next  question,  which  arises  upon  the  third  plea,  is,  as  to 
the  extent  of  the  implied  covenant  contained  in  the  agreement  to 
supply  coals :  and  this  resolves  itself  into  two  points, — one,  whether 
the  covenant  is  limited  by  the  ability  of  the  defendants  to  supply 
coals, — the  other,  whether  it  is  limited  to  a  supply  for  the  purpose 
of  the  manufacture  of  steam-fuel.     *    *     * 

3.  The  fourth  and  fifth  pleas  raise  the  same  point.     The  defen-       [  ^^^  ] 
dants'  covenant  is  expressly  limited  to  the  supply  of  coals  for  the 
purpose  of  the  plaintiff's  manufacture.    *    *    * 

Willes  was  heard  in  reply.  [  463  ] 

Cur.  adv.  vnlt. 

CfiowDSB,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  covenant,  brought  upon  an  agreement 
ander  seal  executed  by  the  plaintiff  and  the  defendants. 

The  declaration  was  framed  upon  the  alleged  breach  of  an  implied 
covenant  in  the  agreement  to  supply  500  tons  of  small  coals  to  the 
plaintiff  weekly  during  a  specified  period. 

To  this  declaration  the  defendant  pleaded  six  pleas,  to  five  of       [  464  ] 
which  the  plaintiff  demurred;    and  the  demurrers  were  argued 

(1)  Yelv.  18.  (3)  91  E.  E.  379  (8  Ex.  72). 

(2)  77  B.  E.  637  (3  Ex.  4). 
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Wood  before  us  in  the  course  of  last  Term.  Four  principal  points  were 
Thb  Coppkb  T^eAe  upon  the  argument, — First,  that  the  defendants'  liability 
MiNBBB'  Co.  jq  supply  the  coals  depended  on  a  lease  being  granted  by  them 
to  the  plaintiff  as  a  condition  precedent, — Secondly,  that  the 
defendants'  inability  to  supply  the  coals  exonerated  them  from 
liability  on  the  covenant,  without  the  six  months'  notice  being 
given,  which  is  mentioned  in  the  agreement, — Thirdly,  that  the 
supply  of  coals  was  limited  to  the  purposes  of  the  patent-fuel  manu- 
facture mentioned  in  the  agreement, — Fourthly,  that  the  plaintiff 
was  a  **  claimant "  against  the  defendants  within  the  meaning  of 
the  Act  of  14  Sc  15  Vict.  c.  cxv.,  and  so  barred  as  to  that  portion  of 
the  claim  which  arose  prior  to  the  24th  of  July,  1851,  when  that 
Act  passed. 

The  first  point  was  raised  by  the  demurrer  to  the  first  plea, 
which  sets  out  the  agreement  at  full  length,  and  concludes  with  the 
allegation  that  *'  no  lease  of  the  said  piece  of  land,  with  the  manu- 
factory, buildings,  and  machinery  thereon,  has  ever  been  granted 
by  the  defendants  to  the  plaintiff." 

The  agreement,  which  is  between  the  defendants  of  the  one  part, 
and  the  plaintiff,  a  manufacturer  of  fuel,  of  the  other  part,  recites 
that  the  plaintiff  had  lately  erected  a  factory,  works,  and  buildings 
on  part  of  a  certain  piece  of  land  belonging  to  the  defendants, 
situate  at  Port  Talbot,  in  Glamorganshire,  for  the  purpose  of 
carrying  on  the  manufacture  of  patent-fuel ;  that  the  defendants 
had  advanced  to  the  plaintiff,  towards  the  erection  and  completion 
of  the  factory,  works,  and  buildings,  and  the  machinery  thereon, 
2,500Z. ;  and  that  they  had  agreed  to  grant  a  lease  of  the  said  piece 
of  land,  and  the  manufactory  and  buildings,  and  other  premises,  to 
[  *465  ]  the  plaintiff,  and  to  enter  into  certain  other  arrangements  *for  the 
supply  of  coal  for  the  said  manufactory,  and  otherwise,  on  the  terms 
and  conditions  thereinafter  mentioned.  Then  follow  the  stipula- 
tions of  the  agreement,  embodied  in  thirteen  clauses,  the  first, 
third,  fourth,  tenth,  eleventh,  twelfth,  and  thirteenth  of  which  were 
principally  relied  upon  in  the  argument. 

The  plaintiff's  counsel  referred  to  a  similar  action  between  the 
same  parties,  and  upon  the  same  agreement,  reported  in  7  C.  B. 
906,  in  which  it  was  decided  by  this  Court  that  the  stipulation  for 
the  supply  of  coals  by  the  defendants  to  the  plaintiff  constituted  a 
covenant ;  and  he  contended  that  such  covenant  was  for  the  con- 
tinuance of  a  supply  for  twelve  years,  whether  a  lease  were  granted 
or  not ;  that  this  covenant  was  entirely  disconnected  in  grammatical 
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construction  from  the  stipulation  for  the  granting  of  a  lease  in  the        Wood 
first  clause  of  the  agreement;  that  it  was  quite  unnecessary,  in  Tg,  ooppib 
order  to  give  effect  to  the  apparent  intention  of  the  parties,  that  the   Mihkbs*  Co. 
granting  of  a  lease  should  be  construed  to  be  a  condition  precedent ; 
and  that,  as  the  lease  contemplated  was  to  be  at  a  peppercorn  rent, 
it  was  for  the  plaintiff's  exclusive  advantage,  and  could  not  there- 
fore operate  as  a  consideration  for  the  defendants'  supply  of  coals. 

On  the  other  hand,  it  was  contended  by  the  defendants'  counsel, 
that,  admitting  the  decision  of  this  Court,  as  reported  in  7  C.  B.,  to 
be  right,  for  the  purpose  of  the  argument  only,  the  granting  of  the 
lease  was  a  condition  precedent  to  the  defendants'  liability  upon 
the  covenant ;  and  he  relied  especially  on  the  language  of  the  first, 
third,  fourth,  tenth,  eleventh,  and  thirteenth  clauses  as  establishing 
that  proposition. 

He  contended,  that,  as  the  term  of  twelve  years  from  Lady  Day 
last  was  to  be  created  by  the  lease  agreed  to  be  granted  by  the  first 
clause,  the  implied  covenant  in  the  third  and  fourth  clauses,  for 
the  delivery  of  500  tons  of  coals  weekly  to  the  plaintiff,  was  applic- 
able only  to  *the  term  so  to  be  created,  and,  as  no  lease  had  been       [  *466] 
granted,  no  term  had  been  created,  and  so  no  obligation  incurred  on 
the  parts  of  the  defendants  to  supply  the   coals ;  and  the  cases 
of  Soprani  v.  Skturo  (1),  Pitman  v.  Woodbury  (2),  and  Swatman  v. 
Ambler  (s),  were  cited  in  support  of  that  argument.     Moreover,  it 
was  denied  that  the  lease  was  exclusively  for  the  plaintiff's  benefit, 
as  by  the  first  and  tenth  clauses  it  was  to  be  assigned  to  the  defen- 
dants immediately  after  its  execution,  by  way  of  mortgage,  as  a 
security  for  the  advances  made  to  the  plaintiff ;  and  by  the  eleventh 
clause  the  plaintiff  was  restricted  from  under-letting  or  assigning 
the  premises  without  the  consent  of  the  defendants.    It  was  further 
argued  that  the  defendants  would  obtain  by  the  lease  the  advantage 
of  a  solemn  admission  on  the  part  of  the  plaintiff,  that  the  premises, 
including  the  factoryibuilJdings,  and  machinery,  were  the  property 
otthe  defendants;  that,  by  the  first  and  thirteenth  clauses,  it  appears 
that  the  term  in  the  lease  was  to  be  of  a  different  duration  from  the 
term  of  the  agreement,  the  former  being  twelve  years  from  Lady 
Day  last  past,  the  latter  twelve  years  from  the  date  of  the  agree- 
ment ;  and  that  therefore  the  covenant  to  supply  the  coals  in  the 
third  and  fourth  clauses  could  only  apply  to  the  term  in  the  lease ; 
that  the  expression  in  the  third  clause,  '*  during  the  said  term  of 

(1)  Yelv.  18.  (3)  91  E,  K.  379  (8  Ex.  72). 

(2)  77  B.  B.  637  (3  Ex.  4). 
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Wood       twelve  years,"  had  relation  to  the  lease  mentioned  in  the  first 
Thk  Goppbb  clause,  and  showed  that  the  supply  was  to  be,  not  daring  the 
nrns    0.   jjg,.Qg,jj^jjjj^  ^,^^  j^j.  jj^g  j^j^j^  j.^  ^^^  created  by  the  lease. 

But  we  think  that  the  plaintiff's  construction  of  the  agreement  is 
the  correct  one,  and  that  the  cases  cited  on  the  part  of  the  defen- 
dants do  not  apply.  The  ground  of  the  decision  in  those  cases, 
was,  that  there  was  no  consideration  for  the  covenant,  because  the 
covenantee  had  not  executed  the  deed  in  which  the  covenant  was 
contained.  Whereas,  in  the  present  case,  both  parties  executed  the 
[  *467  ]  ^agreement.  The  granting  of  the  lease  is  a  part  of  the  agreement 
to  be  performed  by  the  defendants,  who  have  also  covenanted  to 
supply  the  coals  weekly  to  the  plaintiff.  The  lease  was  mainly  for 
the  benefit  of  the  plaintiff,  as  it  appears  from  the  recitals  that  the 
buildings  had  already  been  erected  on  the  defendants'  land  prior  to 
the  execution  of  the  agreement ;  and  the  rent  was  to  be  merely 
nominal.  And  we  think  that  the  words  "  term  of  twelve  years  " 
and  "  term  aforesaid,"  occurring  in  the  third  clause,  do  not  mean 
the  term  to  be  created  by  the  lease,  in  the  technical  sense  of  the 
expression,  but  that  the  true  meaning  of  the  word  '*  term  "  there  is, 
*'  period  "  or  "  space  of  time."  And  thus  the  covenant  to  supply 
coals  for  the  said  period  of  twelve  years  from  Lady  Day  last,  would 
be  quite  consistent  with  the  non-existence  of  a  lease,  and  also  with 
the  duration  of  the  agreement  for  a  still  longer  time,  as  stipulated 
in  the  thirteenth  clause.  The  defendants  having  entered  into  two 
covenants, — first,  to  grant  a  lease  to  the  plaintiff, — and,  secondly, 
to  supply  him  with  coals  for  twelve  years,  it  would  be  unreasonable 
to  hold,  unless  constrained  by  the  clearest  language,  that  the  defen- 
dants' non-performance  of  their  first  covenant  exonerated  them 
from  liability  to  perform  the  second  also.  We  think,  therefore,  the 
granting  of  the  lease  is  not  a  condition  precedent,  and  that,  con- 
sequently, the  first  plea  cannot  be  supported.  There  will  be 
judgment  for  the  plaintiff  therefore  upon  the  demurrer  to  that 
plea. 

The  second  point  was  raised  by  the  demurrer  to  the  third  plea, 
which  alleges,  '*  that,  from  the  said  24th  of  January  in  the  said 
declaration  mentioned,  until  the  commencement  of  this  suit,  the 
defendants  were  prevented  by  a  substantial  cause  from  supplying 
said  coal  to  the  plaintiff  according  to  the  agreement."  It  was 
attempted,  on  the  part  of  the  defendants,  to  support  the  plea,  on  the 
[*468]  ground  that  it  was  merely  a  traverse  of  the  averment  in  ^the 
declaration  "  that  the  defendants  were  not  unable  to  supply  the 
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coals  from  any  substantial  cause."     But,  unless  this  traverse,  if        Wood 
found  by  the  jury  for  the  defendants,  would  be  a  good  defence  to  the  Copper 
the  action,  the  plea  cannot  be  sustained.    And  we  think  that  the   ^^^^^'  ^^• 
inability  to  supply  from  any  substantial  cause,  is  no  defence,  unless 
six  months'  notice  thereof  be  given  according  to  the  express  words 
of  the  fourth  clause.    And  this  seems  reasonable ;  for,  otherwise, 
the  defendants  might  be  relieved  from  their  covenant  to  supply  the 
plaintiff  with  coals,  while  the  plaintiff  would  be  bound   by  his 
covenant  not  to  get  coals  elsewhere,  as  it  is  only  in  case  of  the 
inability  of  the  Company  to  supply,  and  six  months'  notice  thereof 
given  to  the  plaintiff,  that  he  is  at  liberty  to  obtain  a  supply  from 
any  other  source.     Therefore,  judgment  will  be  for  the  plaintiff 
upon  the  demurrer  to  the  third  plea. 

The  third  point  was  raised  by  the  demurrers  to  the  fourth  and 
fifth  pleas, — the  fourth  plea  alleging  an  abandonment  of  the  manu- 
fiicture  of  patent-fuel  at  the  factory;  and  the  fifth  plea  alleging 
that  the  defendants  supplied  all  coal  required  by  the  plaintiff  for 
the   purposes  of  the  said  manufacture.     The  substantial  question 
arising  upon  both  pleas,  is,  whether  the  covenant  to  supply  coal  is 
limited  to  the  purposes  of  the  patent-fuel  manufacture,  or  whether 
it  is  to  be  for  any  other  purpose  required  by  the  plaintiff.     It  was 
contended  by  the  plaintiff's  counsel,  that  the  recital  in  the  agree- 
ment, that  the  defendants  had  agreed  to  grant  a  lease,  '^  and  to 
enter  into  certain  other  arrangements  for  the  supply  of  coal  for  the 
said  manufactory  and  otherwise  on  the  terms  and  conditions  herein- 
after mentioned,"  showed  that  the  supply  of  coals  was  to  be  for 
other  purposes  besides  those  connected  with  the  manufacture  of 
fuel ;    the  word   "  otherwise "   furnishing    this  argument.      But, 
looking    at    the    language  of    the  agreement    throughout,   *and       [  hq9  j 
especially  in  the  third,  fifth,  seventh,  and  eleventh  clauses,  we  are 
of  opinion  that  the  defendants  covenant  is  limited  to  the  supply  of 
coals  for  the  purposes  of  the  patent-fuel  manufacture.    A  distinction 
was  taken  in  the  argument  between  the  two  pleas ;  but  we  think 
that  each  is  substantially  an  answer  to  the  action ;  and,  therefore, 
our  judgment  on  the  demurrers  to  the  fourth  and  fifth  jJeas  will  be 
for  the  defendants. 

[]The  learned  Judge  then  discussed  the  demurrer  to  the  sixth 
plea  (see  note,  p.  698,  ante),  and  concluded :] 

The  sixth  plea,  therefore,  cannot  be  sustained,  and  our  judgment       [  473  ] 
will  be  for  the  plaintiff  on  the  demurrer  to  that  plea. 

Judgment  accordingly. 
45—2 
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Jan.  20. 
(l-l  C.  B.  473-486;  «.  C.  23  L.  J.  C,  P.  64;  2  C.  L.  E.  696 ;  2  W.  B.  193; 

(■  478  ]  22  L.  T.  0.  S.  242.) 

A  covenantee  in  au  ordiuaxy  indenture,  who  is  a  party  to  it,  may  sue  tiie 
covenantor  who  executed  it,  although  he  himself  has  not  executed  it ;  not- 
withstanding there  may  be  cross-covenants  on  the  part  of  the  covenantee, 
which  are  stated  in  the  deed  to  be  the  consideration  for  the  covenants  on 
the  part  of  the  covenantor. 

A  mortgage-deed,  though  expressed  to  be  made  for  securing  the  re-pay- 
ment or  re-transfer  of  an  uncertain  and  unlimited  amount  of  money  or 
stock,  is  admissible  in  evidence,  and  available  (under  the  13  &  14  Yict 
c.  97,  sched.  title  '*  Mortgage,"  (1))  for  such  amount  of  money  or  stock 
intended  to  be  thereby  secured,  as  the  ad  valorem  duty  denoted  by  the 
stamp  thereon  will  extend  to  cover. 

Qtt<tre,  as  to  power  of  the  Commissioners  of  Stamps  in  such  a  case  to  afiBx 
the  denoting  stamp  under  section  14  ? 

The  Court  will  not  interfere  with  the  discretion  of  the  Judge  at  NLd  Frius 
as  to  the  amendment  of  the  record. 

The  declaration  stated,  that,  before  the  suit,  to  wit,  on  the 
18th  of  June,  1852,  by  a  certain  indenture  then  sealed  with  the 
seal  of  the  defendant,  and  made  between  the  defendant  of  the  one 
part,  and  the  plaintiffs  of  the  other  part, — reciting,  amongst  other 
things,  that  the  plaintiffs  had  some  time  since  sold  out  the  sum  of 
1,8002.  Three  per  cent.  Consolidated  Bank  Annuities  (which  was 
theretofore  standing  in  their  names  upon  their  joint  account  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England),  and 
had  advanced  the  net  proceeds  thereof  to  the  defendant  upon  a 
security  (which  had  since  failed)  that  he  would  replace  the  same  in 
their  names  at  a  time  then  since  passed ;  but  that  he  the  defendant 
had  then  proposed  to  the  plaintiffs  to  replace  the  same  by  the 
[  •474  ]  instalments  therein  and  hereinafter  mentioned,  ♦and  in  the  mean- 
time to  pay  interest  after  the  rate  of  4/.  per  centum  per  annum  on 
the  sum  of  1,7912.  (the  amount  which  on  the  day  of  the  date  thereof 
it  would  require  to  replace  such  sum  of  1,8002.  Three  per  cent. 
Consolidated  Bank  Annuities  as  aforesaid),  or  so  much  thereof  as 
should  for  the  purposes  of  those  presents  be  deemed  to  remain 
uninvested,  as  and  in  manner  thereinafter  mentioned,  and  in  order 
to  secure  such  investment,  and  the  payment  of  such  interest  as 
aforesaid,  had  also  proj^sed,  amongst  other  things,  to  enter  into 
th6  covenant  and  agreement  thereinafter  contained  and  hereinafter 
set  forth,  the  defendant  did  thereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  in  manner  following,  that  is 
to  say,  that  the  defendant,  his  heirs,  executors,  administrators,  or 

(1)  See  the  corresponding  provisions  of  the  Stamp  Act,  1891,  as.  86,  87  and 
88,  and  schedule,  **  Mortgage  of  Stock." 
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assigns,  or  some  or  one  of  them,  should  invest  or  cause  to  be     Morgan 
invested  in  the  names  or  name  of  the  plaintiffs,  or  the  survivor  of        pikb. 
them,  his  executors  or  administrators,  or  their  or  his  assigns,  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
the  sum  of  1,800{.  Three  i>er  cent.  Consolidated  Bank  Annuities,  by 
the  instalments  and  in  manner  following,  that  is  to  say,  the  sum 
of  800f.  like  Annuities  on  the  15th  of  April  every  year  up  to  and 
inclusive  of  the  year  1858,  and  should  and  would  in  the  meantime, 
half-yearly,  viz.  on  the  5th  of  July  and  the  5th  of  January  in  every 
year,  pay  or  cause  to  be  paid  unto  the  plaintiffs,  or  the  survivor  of 
them,  his  executors  or  administrators,  or  their  or  his  assigns, 
interest  on  the  sum  of  1,791^.,  or  on  such  part  of  the  same  sum  as 
should  for  the  time  being  remain  to  be  invested,  after  the  rate  of 
41.  for  every  lOOZ.  by  the  year,  without  any  deduction  thereout 
whatsoever;  and  also  that,  if  default   should   be  made  by  the 
defendant,  his  heirs,  executors,  administrators,  or  assigns,  or  any 
of  them,  for  the  space  of  forty  days,  in  investing  or  causing  to  be 
invested  in  the  names  or  name  aforesaid,  any  such  instalment  of 
*S002.  Three  per  cent.  Consolidated  Bank  Annuities  as  aforesaid,      [  *^75  ] 
or  in  payment  of  such  interest  as  aforesaid,  then  he,  the  defendant, 
his  heirs,  executors,  administrators,  and  assigns,  some  or  one  of 
them,  should  and  would,  immediately  after  any  such  default  as 
aforesaid,  invest  or  cause  to  be  invested  in  the  names  or  name  of 
the  plaintiffs,  or  the  survivor  of  them,  his  executors  or  administra- 
tors, or  their  or  his  assigns,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  the  said  sum  of  1,800Z.  Three 
per  cent.  Consolidated  Bank  Annuities,  or  so  much  thereof  as  should 
not  be  invested  as  aforesaid,  and  also  pay  unto  him  or  them  such 
interest  as  aforesaid  as  may  be  unpaid,  without  any  deduction  or 
abatement  whatsoever :  Averment,  that  default  was  made  by  the 
defendant  for  the  space  of  forty  days  in  investing  or  causing  to  be 
invested  in  the  names  of  the  plaintiffs  the  first  instalment  of  800/. 
Three  per  cent.  Consolidated  Bank  Annuities,  according  to  the  said 
covenant  of  the  defendant ;  and,  although  the  time  for  investing  the 
said  first  instalment,  to  wit,  the  said  15th  of  April,  1858,  and  more 
than  forty  days  afterwards,  had  passed  and  elapsed  before  the  suit, 
and  before  the  request  thereinafter  mentioned ;  and  although  the 
plaintiffs  had  done  all  things  on  their  part  to  entitle  themselves  to 
have  the  said  first  instalment  invested  :  Yet  the  defendant  did  not 
nor  would  invest  or  cause  to  be  invested  in  the  names  of  the 
plaintiffs,  or  their  assigns,  in  the  books  of  the  Governor  and 
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MoBOAN      Company  of  the  Bank  of  England,  the  said  sum  of  1,8001.  Three 
PiKB.        V^T^  ^^^'  Consolidated  Bank  Annuities,  by  the  instalments  and  in 
manner  in  and  by  the  said  covenant  mentioned  and  provided,  that 
is  to  say,  the  sum  of  8002.  like  Annuities  on  the  15th  of  April  in 
every  year  up  to  and  inclusive  of  the  year  1858,  but  therein  made 
default,  and  did  not  nor  would  invest  the  first  instalment  thereof 
[  *476  ]      according  to  the  said  covenant,  but  therein  made  default,  '''and 
continued  so  in  default  for  more  than  forty  days  before  the  request 
thereinafter  mentioned :  And  that,  although  a  reasonable  time  in 
that  behalf  had  elapsed  after  such  default  and  lapse  of  forty  days  as 
aforesaid,  of  which  the  defendant  had  notice,  and  the  defendant  was 
duly  requested  by  the  plaintiffs  so  to  do,  and  the  plaintiffs  had  done 
all  things  on  their  part  to  entitle  them  to  have  the  said  sum  of 
1,8002.  invested  according  to  the  defendant's  covenant,  and  the  true 
intent  and  meaning  thereof :  Yet  the  defendant  did  not  nor  woald, 
immediately  after  such  default,  or  at  any  other  time  before  or  since, 
invest  or  cause  to  be  invested  in  the  names  of  the  plaintiffs,  or  either 
of  them,  or  of  their  or  his  assigns,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  the  said  sum  of  1,8002.  Three 
per  cent.  Consolidated  Bank  Annuities,  or  any  part  thereof,  and  the 
same,  and  every  part  thereof,  was  still  uninvested  and   unpaid, 
contrary  to  the  defendant's  said  covenant,  and  in  breach  thereof. 

There  was  also  a  count  for  money  lent  and  money  due  on  an 
account  stated :  and  the  plaintiff  claimed  2,0002. 

The  defendant  pleaded,  to  the  first  count,  fto^i  est  factum^  and,  as 
to  the  residue  of  the  declaration,  never  indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first  sitting  in 
London  in  the  present  Term.  The  deed  declared  on  was  produced, 
and  its  execution  by  the  defendant  proved  by  the  attesting  witness. 
It  was  not  executed  by  the  plaintiffs.  The  stamp  thereon  was  an 
ad  valorem  stamp  of  22.  5«.  on  the  first  skin,  and  10s.  on  each 
subsequent  skin. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  deed  was 
not  admissible,  by  reason  of  the  insufficiency  of  the  stamp,  the 
schedule  to  the  18  &  14  Vict.  c.  97,  imposing  a  duty  of  7«.  6d.  upon 
[  M77  ]  a  deed  for  securing  8002.,  *and  an  additional  duty  of  2*.  6d.  for 
every  additional  1002. ;  and  it  was  proposed  to  prove,  that,  according 
to  the  price  of  Consols  for  the  day  (i),  the  amount  for  which  the 
deed  was  availableas  a  security  would  exceed  l,8002.,and  consequently 
it  would  require  a  further  stamp  of  2$.  6rf. 

(1)  See  13  &  14  Vict.  c.  97,  tit  "  Mortgage." 


VOL.  xcviii.]       1854.    C.  P.    14  C.  B.  477—479.  711 

The  learned  Judge  adjourned  the  trial  until  12  o'clock  on  the     Moboan 
following  day,  to  enable  the  plaintiff  to  apply  to  the  Commissioners        piks. 
of  Stamps  to  cure  the  defect,  under  the  14th  section  of  the  statute  (i). 

The  deed  was  accordingly  produced  on  the  following  day,  with  a  [  ^78  ] 
pink  stamp  denoting  that  the  proper  amount  of  duty  had  been  paid 
thereon ;  when  it  was  again  objected,  for  the  defendant,  that,  the 
deed  being  made  as  a  security  for  an  indefinite  sum, — inasmuch  as 
it  related  also  to  costs  in  reference  to  other  transactions,  the  Com- 
missioners were  expressly  precluded  by  the  language  of  the  14th 
section  from  affixing  the  denoting  stamp  thereon  (2). 

The  learned  Judge,  however,  ruled  that  it  was  matter  for  the 
discretion  of  the  Commissioners,  and,  they  having  stamped  the 
deed,  he  would  receive  it. 

It  was  then  submitted,  that  the  defendant  was  not  liable  upon 
his  covenants,  inasmuch  as  the  deed  had  not  been  executed  by  the 
plaintiffs ;  and  that,  as  there  were  cross-covenants  to  be  performed 
by  them,  the  consideration  for  the  defendant's  execution  failed. 
And  the  case  of  Swatman  v.  Ambler  (3),  was  relied  on. 

This  objection  was  overruled. 

The  deed  was  then  read ;  and  the  plaintiff  claiming  a  sum  of 
1202.  for  arrears  of  interest,  but  the  declaration  ^containing  no  I  *'179  ] 
claim  for  interest,  he  obtained  leave  to  amend  by  inserting  such 
claim.  The  record  having  been  amended  accordingly,  the  plaintiffs 
afterwards  elected  to  abandon  the  interest,  and  to  take  a  verdict  for 
1,800{.  only.  This  the  learned  Judge  allowed,  notwithstanding  the 
re-amendment  was  strongly  opposed  on  the  part  of  the  defendant. 

A  verdict  having  been  entered  for  the  plaintiffs  for  1,800Z., 

Ogle  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  of  the  improper  reception  of  evidence ;  and  also  on  the 
ground  that  the  learned  Judge  had  no  power  to  alter  the 
record  as  he  did: 

As  a  security  for  an  indefinite  sum,  the  ad  valmem  stamp  was 
clearly  insufficient :  Dickgon  v.  Cms  (4).  Under  the  former  Act  of 
55  Geo.  III.  c.  184,  the  stamp-duty  for  a  deed  for  securing  an 
indefinite  amount,  was  251.  Now,  it  is  at  the  rate  of  28.  6d.  for 
every  lOOZ.  intended  to  be  secured.  It  was  impossible  to  say  here 
for  what  amount  this  deed  was  to  be  a  security ;  and  therefore  the 
Commissioners  had  no  power  under  the  18  &  14  Yict.  c.  97,  s.  14,  to 
authenticate  it  by  the  denoting  stamp  contemplated  by  that  section. 

(1)  S.  12  of  the  Stamp  Act,  1891.         (3)  91  R.  E.  379  (8  Ex.  72). 

(2)  S.  12  (6,  b)  of  the  Act  of  18S1.        (4)  1  B.  &  Ad.  342. 
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MoBOAH  (WiLUAUs,  J. :  Do  you  contend  that,  if  this  deed  had  not  been 

Pn^        stamped  at  all,  the  Commissioners  could  not  have  stamped  it  ?) 

It  is  submitted  that  they  could  not,  as  well  by  reason  of  the  sum  to 
be  secured  being  unlimited,  as  because  the  amount  for  which  the 
deed  was  to  be  a  security  was  not  capable  of  ascertainment  by 
looking  at  the  deed  itself. 

(Grbsswbll,  J. :  The  schedule,  under  title ''  Mortgage,"  provides, 
that,  *'  if  the  total  amount  of  the  money  secured  or  to  be  ultimately 
recoverable  thereupon  shall  be  uncertain  and  without  any  limit, 
then  the  same  shall  be  available  as  a  security  or  charge  for  such  an 
amount  only  of  money  or  stock  intended  to  be  thereby  secured  as 
[  *4S0  ]  the  ad  valorem  *dntj  denoted  by  any  stamp  or  stamps  thereon  will 
extend  to  cover.") 

Assuming,  then,  that  the  deed  was  properly  stamped,  the  plaintiffs 
were  not  entitled  to  sue  upon  it,  inasmuch  as  they  had  not  executed 
it,  and  so  part  of  the  consideration  for  the  defendant's  execution 
thereof,  viz.  the  cross-covenants  therein  on  the  plaintiffs'  part, — 
one  of  which  was,  that  the  plaintiffs  would  not  enforce  a  judgment 
[  *^l  ]       against  the  defendant  before  a  given  day  (l), — *f ailed:  Soprani  v. 
(1)  The  deed  recited  an  indenture  of     proceeds  thereof  to  the  said  F.  W. 
the  5th  of  March,  1852,  between  one     Pike,  upon  a  security  (which  has  since 
H.  F.  Hall  and  the  defendant  Pike,      failed)  that  he  would  replace  the  same 
whereby,— after  reciting  the  will  of     in  their  names  at  a  time  since  past ; 
one    Walter    Hall,    that     Pike     had     but  he  hath  now  proposed  to  them  to 
obtained  a  judgment  against  H.  F.     replace  the  same  by  instalments  here- 
Hall  for  4,400/.  in  an  action  of  debt,      inafter  mentioned,  and  in  the  mean- 
but  had  agreed  not  to  issue  immediate     time  to  pay  interest  after  the  rate  of 
execution    thereupon, — H.    F.     Hall     4/.  per  cent,  per  annum  on  the  sum  of 
assigned  to  Pike  his  reyersionary  in-      1,791/.  (the  amount  which  on  the  day 
terest  in  certain  property  under  the     of  the  date  hereof  it  would  require  to 
will  of  Walter  Hall,  as  a  security  for     replace  such  sum  of  1,800/.  Three  per 
the  said  debt  and  interest ;    with  a     cent.  Consols  as  aforesaid,  or  so  much 
powerof  sale,  the  moneys  arising  from     thereof  as  shaU  for  the  purpoees  of 
such  sale  to  be  held  by    Pike,   his     these  presents  be  deemed  to  remain 
executors,  &c.,  upon  trust  to  reim-     uninyested,  as  and  in  manner  heretn- 
burse  himself  or  themselves  all  ex-     after   mentioned;    and,  in  order    to 
penses,  and  the  principal  and  interest     secure  such  re-investment,  and  the 
thereby  secured,  and  to  pay  over  the     payment  of  such  interest  as  aforesaid, 
surplus  (if  any)  to  H  F.  Hall.    It  also     hath   also    proposed    to   assign    and 
recited  that  Morgan  and  Yaughan  (the     convey  his  aioresaid  mortgage  securi- 
plaintiffs)  *'some  time  since  sold  out     ties  as  and  in  manner  hereinafter  men- 
the  sum  of  1,800/.  Three  per   Cent,     tioned,  and  enter  into  the  ooveoants 
Consolidated  Bank  Annuities  (which     and  agreements  hereinafter  contained.** 
was  standing  in  their   names  upon         By   the    deed,    Pike    assigned    to 
their  joint  account  in  the  books  uf  the     Morgan  and  Yaughan  the  mortgage 
Oovemor  and  Company  of  the  Bank     debt  of  4,400/.,  and  the  oovenants  in 
of  England),  and  advanced  the  net     the   recited   indenture   for  payment 
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Stttn-o(i).    Swatman  v.  Ambler  (2)  is  precisely  in  point.     That  was 
an  action  of  debt  upon  an  indenture,  dated  the  27th  of  December, 


thereof,  "^wiiti  i>ower  for  them  to  sue 
for  and  reooyer  the  same  in  as  full  and 
ample  a  manner  as  he  (Pike)  might 
have  done. 

The  deed  then  contained  the  follow- 
ing proviso :  "  Provided  always,  and  it 
is  hereby  declared  and  agreed,  that,  if 
the  said  F.  W.  Pike,  his  heirs,  &c.,  or 
any  of  them,  do  or  shall  invest,  or 
cause  to  be  invested,  in  the  name 
or  names  of  the  said  Morgan  and 
Yaughan,  or  the  survivor  of  them, 
Ac,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  the 
sum  of  1,8001.  Three  per  cent.  Consols, 
by  the  instalments  and  in  manner 
following,  that  is  to  say,  the  sum  of 
300/.  like  Annuities  on  tiie  Idth  day  of 
April  in  every  year  up  to  and  inclusive 
of  the  year  1858,  and  do  and  shall  in 
the  meantime  half-yearly,  on  the  oth 
of  July  and  dth  of  January  in  every 
jear,  pay  or  cause  to  be  paid  unto  the 
said  Morgan  and  Yaughan,  orthesur- 
yivor  of  them,  &c.,  interest  on  the  sum 
of  1,791/.,  or  on  such  part  of  the  same 
sum  as  shall  for  the  time  being  remain 
to  be  invested,  after  the  rate  of  4/.  per 
cent,  per  annum,  without  any  deduc- 
tion thereout  whatsoever,  then,  or  at 
any  time  thereafter,  the  said  Morgan 
and  Yaughan,  or  the  survivor  of  them, 
&c.,  shall  and  will,  unless  the  said 
W.  F.  Hall,  his  heirs,  &c.,  shall  have 
previously  assigned  his  or  their  right 
or  equity  of  redemption,  upon  the 
request  and  at  the  costs  of  the  said 
F.  W.  Pike,  his  executors,  &c.,  re- 
assign and  re-convey  or  re-surrender 
to  the  said  F.  W.  Pike,  his  heirs,  &c., 
the  said  sum  of  4,400/.,  and  interest, 
or  80  much  thereof  as  shall  then 
remain  unpaid,  and  also  the  said  free- 
hold, personal,  and  copyhold  heredita- 
ments and  premises  hereby  assigned, 
granted,  conveyed,  and  covenanted  to 
be  surrendered,  respectively,  or  other- 
wise dispose  thereof  as  he  or  they 
shall  order  or  direct,  free   from  all 


intermediate  incumbrances  by  the 
said  Morgan  and  Yaughan,  their 
heirs,  &&,  respectively,  but  subject 
to  such  prior  incumbrance  and  equity 
of  redemption  as  hereinbefore  men- 
tioned." 

Then  followed  a  covenant  by  Pike 
to  invest  the  1,800/.  Three  per  cent. 
Consols  by  the  instalments  mentioned, 
and  to  pay  interest  in  the  meantime, 
at  the  rate  of  4/.  per  cent.,  half-yearly, 
and  also  covenants  that  the  mortgage 
debt  remained  due,  and  that  he  had 
power  to  assign,  &c. 

The  deed  then  contained  this  further 
proviso :  **  Provided  always,  and  it  is 
hereby  further  agreed,  that,  in  the 
mean  time,  and  until  default  shall  be 
made  '^in  the  investment  of  any  such 
instalment  of  the  said  sum  of  1,800/. 
Three  per  cent.  Consols  as  aforesaid, 
or  the  interest  aforesaid,  or  some  part 
thereof  respectively,  contrary  to  the 
proviso  and  agreement  hereinbefore 
contained  in  that  behalf,  or  until  the 
said  mortgage  debt  or  sum  of  4,400/. 
hereby  assigned  shall  be  paid  or  called 
in  as  next  hereinafter  mentioned,  it 
shall  be  lawful  for  the  said  F.  W. 
Pike,  his  executors,  &c.,  to  receive  the 
interest  for  the  said  principal  siun  of 
4,400/.,  but  not  the  same  principal 
Slim,  or  any  part  thereof;  and  that, 
in  case  the  said  F.  W.  Pike,  his 
executors,  &c.,  shall  think  fit  to  call 
in  and  compel  payment  of  the  said 
principal  sum  of  4,400/.,  or  any  part 
thereof, — which  it  shall  be  lawful  for 
him  or  them  to  do,— or  the  same  shall 
otherwise  be  paid  off,  either  before  or 
after  default  shall  be  made  in  the 
investment  of  the  said  sum  of  1,800/. 
Three  per  cent.  Consols,  as  aforesaid, 
or  any  part,  or  any  such  interest  as 
aforesaid,  then,  and  in  either  of  the 
said  cases,  the  said  principal  sum  of 
4,400/.,  together  with  all  arrears  of 
interest  due  thereon,  shall  be  payable 
and  paid  unto  the  said  Morgan  and 


MORQAK 
V. 

Pike. 

[♦481,«.] 


L  '^Sa,  n,  ] 


(1)  Yelv.  18. 


(2)  91  R.  E.  379  (8  Ex.  72). 
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HoBOAM  nnless  the  term  commences  :  the  foundation  of  the  covenant  failing, 
PiKB.  ^^6  covenant  fails  also.  Unless  there  be  a  term,  a  covenant  to 
repair  during  it  is  void.  But,  with  respect  to  collateral  covenants, 
not  de2)ending  on  the  interest  in  the  land,  it  is  otherwise,  and  they 
are  obligatory.  This  rule  of  law  is  to  be  found  in  the  older  autho- 
rities, which  are  collected  in  Com.  Dig.  Covenant  (F.).  The  case  of 
Soprani  v.  Sknrro  (I)  is  one.  In  that  case,  the  Court  say  the  cove- 
nants to  repair  depend  upon  the  lease :  if  no  lease,  there  is  no 
covenant ;  and,  if  the  lease  was  made,  and  then  surrendered,  all  the 
covenants  would  be  void.  From  the  report  of  the  case  referred  to 
above,  of  Cooch  v.  Ooodman,  the  Court  of  Queen's  Bench  do  not 
appear  to  dispute  this  proposition,  but  they  consider  that  the  doctrine 
does  not  apply  where  the  lessee  has  entered  and  enjoyed  during  the 
whole  term,  which  he  was  taken  to  have  done  in  that  case.  He  was 
deemed,  therefore,  to  have  had  all  the  consideration  for  his  covenant 
for  which  he  had  bargained.  There  is,  however,  a  difficulty  in 
saying  that  he  is  bound  by  having  enjoyed  for  a  period  of  years 
equal  to  those  which  the  term  would  have  comprised,  if  it  had  been 
granted,  if  he  was  not  bound  during  their  continuance ;  and  it  is 
hard  to  say  at  what  precise  time  the  obligation  commenced.  It  [is] 
to  be  remarked,  that,  although  Lord  Denmak,  in  giving  judgment, 
expresses  that  as  the  opinion  of  the  Court,  the  case  was  not  decided 
on  that  ground,  but  on  another.  The  opinion,  therefore,  was 
extra-judicial.  Assuming,  however,  that  it  was  correct,  the  present 
case  is  clearly  distinguishable ;  for,  this  plea  states  that  the  defen- 
dant never  entered  or  enjoyed  under  the  lease,  but  under  a  distinct 
demise  from  year  to  year.  He  therefore  never  had  that  considera- 
tion which  he  is  supposed  to  have  stipulated  for.  He  enjoyed  under 
a  different  right  altogether,  from  which  a  different  species  of  contract 

[*486]  might  be  probably  inferred,  to  be  enforced  *in  another  form  of 
action,  but  which  was  not  an  enjoyment  of  that  interest  during  the 
existence  of  which  the  defendant  had  covenanted  to  repair.  We 
thi]ik,  therefore,  that,  in  this  case,  the  defendant  never  was  boond, 
because  the  term  to  which  the  covenants  declared  upon  were  annexed, 
never  was  executed."  That  points  out  very  clearly  the  difference 
between  the  case  of  a  lease  and  that  of  any  other  deed  of  covenant, 
and  shows,  that,  in  the  latter  case,  the  covenantor  may  be  sned 
upon  his  covenants,  although  the  deed  may  not  have  been  executed 
by  the  covenantee.  I  think  my  brother  Talfourd  was  quite  right 
in  receiving  this  deed,  and  that  there  should  be  no  rule. 

(1)  Yelv.  18. 
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Cresswell,  J. :  Morgan 

r. 

I  am  of  the  same  opinion.    The  decision  of  the  Court  of  Excheqaer        Pxkk. 
in  Swatman  v.  Ambler  proceeded  entirely  upon  the  authority  of  the 
earlier  case  there  cited  of  Pitman  v.  Woodbiu-y,  which  is  wholly 
distinguishable  from  this  case. 

Williams,  J. : 

The  only  point  upon  which  there  could  be  any  question,  is,  as  to 

the  right  of  the  covenantees  to  sue  upon  the  deed,  they  not  having 

executed  it.    The  general  rule,  from  which  the  case  of  a  lease  is 

shown  by  my  brother  Parke,  in  Pitman  v.  Woodbury,  to  be  an 

exception,  is  laid  down  in  Com.  Dig.  Fait  (C.  2),  where  it  is  said, 

that,  *'  if  one  party  executes  his  part  of  an  indenture,  it  shall  be  his 

deed,  though  the  other  does  not  execute  his  part."     This  case  must 

be  governed  by  the  general  rule ;  and  the  plaintiff  is  consequently 

entitled  to  recover  on  an  issue  on  non  est  factum. 

Rule  refused. 

TAYLOK  V.  BEST(l).  issj. 

(14  C.  B.  487—525  ;  S.  C.  2  C.  L.  R.  1717 ;  23  L.  J.  C.  P.  89 ;  18  Jur.  402 ;  J^^n.^. 

2  W.  R  259 ;  22  L.  T.  0,  S.  223,  287.)  |-  ^gj  j 

A  "secretaiy  of  legation,"  accredited  to  the  Court  of  England  by  a 
foreign  Sovereign,  and  acting,  in  the  absence  of  his  ambassador,  as  charge 
d'affaires,  is  entitled  to  all  the  privileges  of  an  ambassador. 

And  such  a  person  does  not  forfeit  his  privilege  by  engaging  in  mercan- 
tile transactions  here, — though  the  servants  of  the  ambassador  do,  by  virtue 
of  the  exception  in  the  7  Anne,  c.  12,  s.  5. 

An  action  having  been  brought  against  a  foi-eign  minister  and  three  other 
persons,  upon  a  contract  entered  into  by  them  jointly  in  the  country  from 
which  the  minister  was  accredited,  his  attorney  gave  an  undertaking  to 
appear,  and  appeared  and  pleaded  on  his  behalf,  and  afterwards  obtained  a 
rule  for  a  special  juiy :  Held,  that,  by  thus  voluntarily  attorning  to  the 
jurisdiction,  the  minister  was  estopped  from  applying  to  the  Court  to  strike 
out  his  name,  or  to  stay  the  proceedings,  on  the  gi-ound  of  his  piivilege. 

Qtitere,  whether  the  privilege  of  an  ambassador  or  foreign  minister  extends 
to  prevent  hie  being  sued  in  the  Courts  of  this  country,  or  only  to  protect 
him  from  process  which  may  affect  the  sanctity  of  his  person,  or  his  comfort 
and  dignity. 

This  was  an  action  brought  by  the  plaintiff  against  the  four 
defendants  as  directors  of  a  Society  alleged  to  have  been  formed  in 
Belgium  for  working  the  Boyal  Nassau  Sulphate  of  Barytes  Mines, 
in  the  Grand  Duchy  of  Nassau,  to  recover  a  sum  of  2501.  paid  as  a 
deposit  on  shares  in  the  intended  Company. 

(1)  Pnrlimon  v.   Potter    (1885)    16      (1890)  24  Q.  B.  D.  368,  62  L.  T.  656 
Q.   B.  D.  152,  55  L.  J.  Q.  B.   153,      Mmurm  Bey  y,  C^arfftan  [1894]  2  Q.  B. 
53  L.  T.  818;  MacaH^iey  v.  QarbuU      352,  63  L.  J.  Q.  B.  621,— J.  G.  P.  .^.»^8, 
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Taylor  Best,   Drouet,  and  Sperling  pleaded  severally  never  indebted. 

But.  Clarke  suffered  judgment  by  default.  The  cause  being  at  issue,  and 
notice  of  trial  given  for  the  sittings  in  London  after  last  Michaelmas 
Term,  the  defendant  Drouet,  on  the  8th  of  December,  obtained  a 
rule  for  a  special  jury. 

On  the  10th  of  December  last,  a  summons  was  taken  out  on 
behalf  of  the  defendant  Drouet,  calling  upon  the  plaintiff's  attorney 
or  agent,  and  the  attorneys  or  agents  for  the  defendants  Best  and 
Sperling,  to  show  cause  at  chambers  why  all  further  proceedings  in 
this  action  should  not  be  stayed,  or  why  the  name  of  the  defendant 
Drouet  should  not  be  struck  out  of  the  proceedings  in  this  action. 

This  summons,  which  was  attended  before  Talfourd,  J.,  on  the 
18th  of  December,  was  sought  to  be  supported  upon  the  affidavit 
(amongst  others)  of  Drouet,  which  stated,  that,  about  the  year 
1888,  the  deponent  was  duly  appointed  by  and  under  the  hand  of 

[  *18S  ]  his  Majesty  the  *Eing  of  the  Belgians  as  second  secretary  of 
legation  of  his  said  Majesty  at  the  Court  of  St.  James's,  and  that 
he  was  presented  and,  acted  and  was  received  as  such  at  the  said 
Court,  and  was  also  present  as  such  at  the  coronation  of  her 
Majesty  Queen  Victoria:  that,  some  few  years  afterwards,  viz. 
about  the  year  1841,  the  deponent  was  in  like  manner  appointed 
first  secretary  of  legation  of  his  said  Majesty  the  King  of  the 
Belgians  at  the  said  Court  of  St.  James's,  and  has  since  appeared  at 
Court  and  acted  and  been  received  as  such  at  the  said  Court :  that, 
subsequently,  and  in  like  manner,  the  deponent  was  appoints 
councillor  of  legation  of  his  said  Majesty  the  King  of  the  Belgians 
at  the  said  Court:  that,  in  the  year  1849,  the  deponent  was  in 
like  manner  promoted  to  the  rank  of  minister  resident  of  his  said 
Majesty,  and  that,  during  the  last  fifteen  years,  the  deponent  had 
acted,  as  it  was  his  duty  by  virtue  of  the  said  appointments,  on  at 
least  as.  many  as  twenty  occasions,  as  charge  d'affaires,  and  some- 
times for  as  long  a  period  as  eight  months,  in  the  absence  of  his 
Excellency  Silvan  Van  de  Weyer,  the  minister  plenipotentiary  of  his 
said  Majesty  at  the  said  Court,  and  appeared  as  such  at  the  last 
christening  of  a  Boyal  Prince :  and  that,  during  the  presence  of 
the  said  minister  plenipotentiary,  the  deponent  had  acted,  and 
acts,  as  first  secretary  of  legation  of  his  said  Majesty  at  the  said 
Court,  and  conducted  and  conducts  the  business  of  the  embassy 
with  the  Secretary  of  State  for  Foreign  Affairs  of  her  said  Majesty 
subject  to  the  control  of  the  said  minister  plenipotentiary,  as  such 
first  secretary  of  legation :  and  that  the  deponent  had  also,  daring 
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the  said  term  of  fifteen  years,  transacted  business  in  respect  of  his       Taylob 
various  appointments  with  the  successive  Secretaries  of  State  of  her        bbst. 
said  Majesty  for  Foreign  Affairs :  and  that  he  was  then,  and  had 
been  at  all  times  during  the  said  term  of  fifteen  years,  a  public 
minister  of  his  said  Majesty  the  King  of  the  Belgians,  ^accredited       [  *489  ] 
by  that  Sovereign  to,  and  received  as  such  at,  her  said  Majesty*s 
Court  of  St.  James's :  that  the  deponent's  attention  was  not  parti- 
cularly called  to  this  action  until  about  ten  days  since,  by  the 
receipt  of  a  letter  informing  him  that  it  was  proceeding ;    the 
deponent  having  previously  been  led  to  believe,  that,    although 
proceedings  had  been  threatened,  they  had  been  or  would  be 
abandoned,  as  being  without  foundation. 

The  learned  Judge,  upon  hearing  the  parties,  ordered  that  all 
further  proceedings  in  the  cause  be  stayed  until  the  fifth  day  of  the 
present  Term, — the  costs  of  the  application  as  between  the  plaintiff 
and  Drouet  to  be  plaintiff's  costs  in  the  cause,  and  that  Drouet 
should  pay  to  the  other  defendants  their  costs  of  appearing  on  that 
application.    Upon  affidavits  stating  in  substance  the  foregoing  facts, 

WilUs,  on  a  former  day  in  this  Term,  on  behalf  of  the  defendant 
Drouet,  moved  for  a  rule  calling  upon  the  plaintiff  and  the  defen- 
dants Best  and  Sperling  to  show  cause  why  the  proceedings  should 
not  be  set  aside,  or  why  all  further  proceedings  should  not  be  stayed, 
or  the  name  of  Drouet  struck  out :  or,  in  the  event  of  the  rule  not 
being  made  absolute,  why  the  defendant  Drouet  should  not  be  at 
liberty  to  withdraw  his  plea,  and  plead  his  privilege  as  a  public 
minister.  In  the  time  of  Lord  Coke,  a  notion  prevailed  that 
ambassadors  might  be  sued  in  respect  of  contracts  made  by  them 
while  resident  in  the  country  to  the  Court  of  which  they  were 
accredited.  Since  that  time,  however,  a  contrary  opinion  has  been 
entertained  by  publicists:  and  it  is  now  the  settled  law  of  this 
country,  and  also  of  France,  Holland,  and  America,  that  the 
jurisdiction  of  the  Courts  is  totally  excluded  as  to  ambassadors  and 
public  ministers,  not  only  in  civil  proceedings,  but  also  as  to 
criminal  matters,  except  perhaps  *those  of  a  very  heinous  character.  [  *490  ] 
Some  of  the  cases  which  Lord  Coke  refers  to  in  his  chapter  on 
ambassadors  (l)  have  since  been  reprobated.  After  giving  instances 
of  criminal  proceedings  against  ambassadors,  his  Lordship  says: 
"But,  if  a  foreign  ambassador,  being prorex,  committeth  here  any 
crime  which  is  contra  jiis  gentium,  as,  treason,  felony,  adultery,  or 

(1)  4  Inst.  153. 
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Taylob  auy  other  crime  which  is  against  the  law  of  nations,  he  loseth  the 
Bkst.  privilege  and  dignity  of  an  ambassador,  as  unworthy  of  so  high 
a  place,  and  may  be  punished  here,  as  any  other  private  alien,  and 
not  to  be  remanded  to  his  Sovereign  but  of  curtesy.  And  so  of 
contracts  that  be  good  jure  gentium,  he  must  answer  here.  Bat,  if 
any  thing  be  malum  prohibittim  by  any  Act  of  Parliament,  private 
law,  or  custom  of  this  realm,  which  is  not  malum  in  sejure  gentium, 
nor  contra  jus  gentium,  an  ambassador  residing  here  shall  not  be 
bound  by  any  of  them :  but  otherwise  it  is  of  the  subjects  of  either 
kingdom,  &c."  In  Stephen's  edition  of  Blackstone's  Commentaries, 
the  subject  is  thus  treated  (!) — **  The  rights,  the  powers,  the  duties, 
and  the  privileges  of  ambassadors  are  determined  by  the  law  of 
nature  and  nations,  and  not  by  any  municipal  constitutions  :  for,  as 
they  represent  the  persons  of  their  respective  masters,  who  owe  no 
subjection  to  any  laws  but  those  of  their  own  country,  their  actions 
are  not  subject  to  the  control  of  the  private  law  of  that  State 
wherein  they  are  appointed  to  reside.  He  that  is  subject  to  the 
coercion  of  laws  is  necessarily  dependant  on  that  power  by  whom 
those  laws  were  made :  but  an  ambassador  ought  to  be  independent 
of  every  power  except  that  by  which  he  is  sent,  and  of  consequence 
ought  not  to  be  subject  to  the  mere  municipal  laws  of  that  nation 
wherein  he  is  to  exercise  his  functions.  If  he  grossly  offends,  or 
makes  an  ill  use  of  his  character,  he  may  be  sent  home,  and  accused 

[  ^491  ]  ^before  his  master  (2),  who  is  bound  either  to  do  justice  upon  him, 
or  avow  himself  the  accomplice  of  his  crimes  (3).  But  there  is 
great  dispute  among  the  writers  on  the  law  of  nations,  whether  this 
exemption  of  ambassadors  extends  to  all  crimes,  as  well  natural  as 
positive,  or  whether  it  only  extends  to  such  as  are  mala  prohibila, 
as,  coining,  and  not  to  those  that  are  mala  in  $e,  as,  murder  (4). 
Our  law  seems  to  have  formerly  allowed  the  exemption  in  the 
restricted  sense  only ;  for,  it  has  been  held,  both  by  our  common 
lawyers  and  civilians  (5),  that  an  ambassador  is  privileged  by  the 
law  of  nature  and  nations;  and  yet,  if  he  commits  any  offence 
against  the  law  of  reason  and  nature,  he  shall  lose  his  privilege  (6) ; 
and  that,  therefore,  if  an  ambassador  conspires  the  death  of  the 

(1)  3rd  ed.,  vol.  2,  p.  477.  Van    Bynkershoek,   De    Foro   Leg*- 

(2)  As  was  done  with  Count  Jullen-      torum,  c.  17,  18,  19. 

berg,  the  Swedish  minister  to  Great  (6)  Palachie't  case,  cited  1  BoU.  Sep. 

Britain,  in  1716.  175;    The  King  v.  Marsh  (the 

(3)  Sp.  L.  26,  21.  case),  3  Bulstr.  27. 

(4)  Van  Leeuweii  iu  Ft,  50,  7,  17;  (6)  4  Inst  153. 
Barbeyrao's  Puff.  1.  8,  c.  9,  §§  9,  17 ; 
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King  in  whose  land  he  is,  he  may  be  condemned  and  executed  for      Tatlob 

treason ;  but,  if  he  commits  any  other  species  of  treason,  it  is        Brar. 

otherwise,  and  he  must  be  sent  to  his  own  kingdom  (l).    In  respect 

to  civil  suits,  all  the  foreign  jurists  agree  that  neither  an  ambassador, 

or  any  of  his  train  or  comites,  can  be  prosecuted  for  any  debt  or 

contract  in  the  Courts  of  that  kingdom  wherein  he  is  sent  to  reside. 

Yet  Sir  Edward  Coke  maintains,  that,  if  an  ambassador  make  a 

contract  which  is  good  jure  gentium,  he  shall  answer  for  it  here : 

4  Inst.  158.   But,  the  truth  is,  so  few  cases  (if  any)  had  arisen,  wherein 

the  privilege  was  either  claimed  or  disputed,  even  with  regard  to  civil 

suits,  that  our  law  books  are  (in  general)  quite  silent  upon  it 

previous  to  the  reign  of  Queen  Anne,  when  an  ambassador  from 

Peter  the  Great,  Czar  of  Muscovy,  was  actually  arrested  and  taken 

out  of  *hiB  coach  in  London,  for  a  debt  of  50Z.,  which  he  had  there       [  *^93  J 

contracted.    Instead  of  applying  to  be  discharged  upon  his  privilege, 

he  gave  bail  to  the  action,  and  the  next  day  complained  to  the 

Queen.      The  persons  who  were  concerned  in  the  arrest  were 

examined  before  the  Privy  Council  (of  which  the  Lord  Chief  Justice 

Holt  was  at  the  same  time  sworn  a  member),  and  seventeen  were 

committed  to  prison,  most  of  whom  were  prosecuted  by  information 

in  the  Court  of  Queen's  Bench,  at  the  suit  of  the  Attorney-Oeneral, 

and,  at  their  trial  before  the  Lord  Chief  Justice,  were  convicted 

of  the  facts  by  the  jury;  reserving  the  question  of  law,  how  far 

those  facts  were  criminal,    to  be  afterwards   argued  before  the 

Judges,  which  question  was  never  determined.    In  the  meantime 

the  Czar  resented  this  affiront  very  highly,  and  demanded  that  the 

Sheriff  of  Middlesex  and  all  others  concerned  in  the  arrest  should 

be  punished  with  instant  death.    But  the  Queen  (to  the  amazement 

of  that  despotic  Court)  directed  her  secretary  to  inform  him  '  that 

she  could  inflict  no  punishment  upon  any  the  meanest  of  her 

subjects,  unless  warranted  by  the  law  of  the  land ;  and  therefore 

was  persuaded  that  he  would  not  insist  upon  impossibilities.'    To 

satisfy,  however,  the  clamours  of  the  foreign  ministers  (who  made 

it  a  common  cause),  as  well  as  to  appease  the  wrath  of  Peter,  a 

bill  was  brought  into  Parliament,  and  afterwards  passed  into  a 

law  (2),  to  prevent  and  punish  such  outrageous  insolence  for  the 

future.    And,  with  a  copy  of  this  Act  elegantly  engrossed  and 

illuminated,  accompanied  by  a  letter  from  the  Queen,  an  ambassador 

extraordinary  was  commissioned  to  appear  at  Moscow,  who  declared, 

'  that,  though  her  Majesty  could  not  inflict  such  a  punishment  as 

(1)  1  Roll.  Rep.  175.  (2)  7  Anne,  c.  12. 
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Tatlob      was  required,  because  of  the  defect  in  that  particular  of  the  former 

Bnr.        established  Constitution  of  the  kingdom,  yet,  with  the  unanimous 

consent  of  the  Parliament,  she  had  caused  a  new  Act  to  be  passed, 

[  ^498  ]  «to  serve  as  a  law  for  the  future.'  This  humiliating  step  was 
accepted  as  a  full  satisfaction  by  the  Czar ;  and  the  offenders,  at 
his  request,  were  discharged  from  all  further  prosecution."  Nothing 
can  be  more  distinct  than  the  law  as  thus  laid  down:  and  all 
the  distinguished  jurists, — Grotius,  Yattel,  Van  Bynkershoek,  and 
Chancellor  Kent, — agree. 

(Maulb,  J. :  Suppose  a  foreign  ambassador  takes  a  lease  of  a 
house  here,  is  the  lessor  without  remedy  against  him  if  he  fails  to 
perform  the  covenants  ?) 

That  is  considered  by  Grotius :  and  he  professes  to  solve  the 
difQculty  by  treating  all  debts  contracted  by  ambassadors  as  debts 
of  honour.  Begard  must  be  had  to  the  general  law,  and  not  to 
isolated  cases. 

(Maulb,  J.,  referred  to  the  cases  of  Don  ParUaleon  Sa  (i)  and  of 
Lesley^  Bishop  of  Ross  (2).) 

Both  those  were  cases  falling  within  the  exception  which  the  law  of 
England  made  to  the  general  law.  The  immunity  of  the  ambas- 
sador arises  from  the  circumstance  that  he  represents  the  person  of 
his  Sovereign. 

(Jbbvis,  Gh.  J. :  Cannot  a  foreign  Sovereign  be  sued  in  the 
Courts  of  this  country  ?)     . 

Ordinarily,  not :  The  Duke  of  Brunswick  v.  The  King  of  Hanover  (3). 
In  the  case  of  Munden  v.  The  Duke  of  Brunswick  (4),  which  was  an 
action  upon  a  bond  given  by  the  defendant,  the  latter  pleaded  to 
the  jurisdiction,  that  he  was  a  sovereign  Prince,  and  that  the  bond 
was  made  by  him  in  his  dominions ;  and  it  was  held,  that  the  plea 
was  bad,  on  the  ground  that  the  defendant  did  not  appear  de  facto 
to  be  reigning  Sovereign  at  the  time  of  the  plea  pleaded. 

(Maule,  J. :  The  cases  you  rely  on  are  cases  of  personal  privilege 
of  the  ambassador.    It  may  be  that  his  person  or  his  goods  may  be 

(1)  6  How.  St.  Tr.  460;  2  Steph.      p.  188. 

BL,  2nd  ed.  465  (p).  (3)  63  R  E.  1  (6  Beav.  1). 

(2)  Chalmers'  Biog.  Diet.,  Vol.  20,  (4)  10  a  B.  666;  16  L.  J.  Q.  B.  900. 
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sacred ;  but,  why  Bhould  the  plaintiff  be  deprived  of  the  means  of      Tatlob 
aseerjiaining  the  debt  ?    Besides,  has  not  the  defendant  Drouet  here        bwt. 
submitted  to  the  jurisdiction  ?) 

He  does  not  thereby  waive  his  privilege :  The  Duke  of  Bmnswick  v.        [  494  ] 
The  King  ofHanovei*  (1). 

(Maulb,  J.:  Suppose  the  defendant  was  appointed  ambassador 
after  the  commencement  of  the  action;  or  suppose  he  ceases  to 
have  the  privilege  before  the  action  comes  to  an  end  ?) 

The  Court  will  deal  with  those  cases  when  they  arise.  Bynkers- 
boeky  de  Foro  Legatorum,  ch.  10,  p.  160,  says :  *'  Si  conveniri 
nequeat  legatus  apud  judicem  ubi  degit,  interest  scire,  ubi  con- 
veniendus  sit.  Ipsum  autem  Frincipem  qui  misit,  ab  hac  inspec- 
tione  arceo,  nisi,  si  missus  non  esset  legatus,  ipse  Princeps  de  ejus 
causa  fuisset  judicaturus ;  quae  judicia  raro  ipsi  Principes  exercent. 
CaBteroquin  generaliter  existimo,  legatum  ita  conveniendum,  atque 
si  ibi,  ubi  legatus  est,  neque  esset,  neque  contraxisset,  neque  bona, 
tanquam  legatus,  haberet.  Quia  legatione  domicilium  non  mutavit, 
nee  forum  mutasse  intelligendus  est,  atque  adeo  convenietur  in 
loco,  unde  in  legationem  profectus  est,  si  judex  ejus  loci,  ante  pro- 
fectionem,  legati  fuerit  judex  competens,  vel  quicunque  alius  ejus 
fuerit  judex  in  Imperio  Principis  qui  legatum  misit.  Quod  si 
nallibi  ante  profectionem  habuerit  vel  domicilium,  vel  judicem, 
non  est  nisi  ad  supremum  judicem  Principis  a  quo  missus  est, 
recursus.  Neque  legatus,  ibi  conventus,  excipiet,  se  Beipublicffi 
causa  abesse,  atque  adeo  se  invitum  in  jus  vocari  non  posse,  cum 
fictione  judicis  habeatur  pro  prsesente,  ne  uUi  caBteroquin  ullius 
judicis  foro  subjici  possit.  Quod  quam  inutile  esset,  maxime  in  iis 
qui  perpetua  legatione  funguntur,  res  ipsa  loquitur.  Non,  inquam, 
excipiet  legatus,  nisi  speciale  privilegium  habeat,  quale  Anno  1648. 
Ordines  generales  uni  legatorum  suoram,  quos  tunc  mittebant  in 
Angliam,  dederunt,  ne  scilicet  lites  inchoatas  contra  eum  perseqni 
liceret,  sed  manerent  in  statu  in  quo  erant,  neve  etiam  novse 
instituerentur,  quamdiu  ipse  abesset,  et  sex  post  reditum  ejus 
septimanas."  So,  Grotius,  Lib.  II.,  ch.  18,  §  9,  says :  *"  Bona  [  «|95  ] 
quoque  legati  mobilia,  et  qu®  proinde  habentur  personsB  accessio, 
pignoris  causa,  aut  ad  solutionem  debiti  capi  non  posse,  nee  per 
judiciorum  ordinem,  nee,  quod  quidam  volunt,  manu  regia,  verius 

(1)  63  E.  E.  1  (6  Beav.  1). 
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Tatlob  est;  nam  omnis  coactio  abesse  a  legato  debet,  tarn  quse  res  ei 
Bkt.  necessarias  qnam  quae  personam  tangit,  quo  plena  ei  sit  securitas. 
Si  quid  ergo  debiti  contraxit,  et,  ut  fit,  res  soli  eo  loco  nullas 
possideaty  ipse  compellandus  erit  amice,  et,  si  detrectet,  is  qui 
misit,  ita  ut  ad  postremum  usurpentur  ea,  quse  adversus  debitores 
extra  territorium  positos  usurpari  solent/' — meaning,  out  of  the 
territory  he  comes  from. 

(Maulb,  J. :  That  rather  shows  that  the  objection  is  not  to 
the  maintenance  of  the  action,  but  to  the  penal  proceedings 
against  him.) 

In  Triqtut  v.  Bath  (l), — which  was  an  application  on  behalf  of  the 
secretary  of  a  foreign  minister,  to  set  aside  a  bill  of  Middlesex,  and 
cancel  a  bail-bond, — Lord  Mansfibld  said  that ''  this  privilege  of 
foreign  ministers  and  their  domestic  servants  depends  upon  the  law 
of  nations ; "  and  that  the  statute  7  Anne,  c.  12,  is  only  declaratory 
of  it.  And  see  Barbuifs  case  (2) ;  Com.  Dig.  Ambassador  (B).  In 
Yattel's  Law  of  Nations,  Book  4,  ch.  8,  §  110,  it  is  said :  ''  Some 
authors  will  have  an  ambassador  to  be  subject,  in  civil  cases,  to  the 
jurisdiction  of  the  country  where  he  resides, — at  least,  in  such  cases 
as  have  arisen  during  the  time  of  his  embassy ;  and,  in  support  of 
their  opinion,  they  allege  that  this  subjection  is  by  no  means  deroga- 
tory to  the  ambassadorial  character ;  for,  say  they, '  however  sacred 
a  person  may  be,  his  inviolability  is  not  affected  by  suing  him  in  a 
civil  action.'  But  it  is  not  on  account  of  the  sacredness  of  their 
person  that  ambassadors  cannot  be  sued :  it  is  because  they  are 
independent  of  the  jurisdiction  of  the  country  to  which  they  are 
sent :  and  the  substantial  reasons  on  which  that  independency  is 
[  *496  ]  ^grounded,  may  be  seen  in  a  precedent  part  of  this  work  (3).  Let 
us  here  add,  that  it  is  in  every  respect  highly  proper,  and  even 
necessary,  that  an  ambassador  should  be  exempt  from  judicial 
prosecution,  even  in  civil  causes,  in  order  that  he  may  be  free  from 
molestation  in  the  exercise  of  his  functions."  Again,  ch.  9,  §  117, 
it  is  said  :  ''  The  independency  of  the  ambassador  would  be  very 
imperfect,  and  his  security  very  precarious,  if  the  house  in  which 
he  lives  were  not  to  enjoy  a  perfect  immunity,  and  to  be  inac- 
cessible to  the  ordinary  ofScers  of  justice.  The  ambassador  might 
be  molested  under  a  thousand  pretexts;  his  secrets  might  be 

(1)  3  Burr.  1478 ;  1  W.  Bl.  471.  cited  as  Forrester's  Beports)  281. 

(2)  Cas.    temp.     Talb.    (sometimes         (3)  Book  4,  ch.  7,  §  92. 
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discovered  by  searching  his  papers,  and  his  person  exposed  to       Tatlob 
insults.    Thus,  all  the  reasons  which  establish  his  independence        best. 
and  inviolability,  concur  likewise  in  securing  the  freedom  of  his 
house.    In  all  civilized  nations,  this  right  is  acknowledged  as 
annexed  to  the  ambassadorial  character :   and  an  ambassador's 
house,  at  least  in  all  the  ordinary  affairs  of  life,  is,  equally  with  his 
person,  considered  as  being  out  of  the  country."    The  like  rule 
applies  to  the  secretary  of  the  embassy.    Vattel  says, — §  122, — 
"  The  ambassador's  secretary  is  one  of  his  domestics :  but  the 
secretary  of  the  embassy  holds  his  commission  from  the  Sovereign 
himself ;  which  makes  him  a  kind  of  public  minister,  enjoying  in 
his  own  right  the  protection  of   the  law  of  nations,   and  the 
immunities  annexed  to  the  office,  independently  of  the  ambassador, 
to  whose  orders  he  is  indeed  but  imperfectly  subjected, — ^sometimes 
not  at  all,  and  always  in  such  degree  only  as  their  common  master 
has  been  pleased  to  ordain."    In  Kent's  Commentaries,  Vol.  I., 
p.  14  (4th  edit.),  it  is  said:  "The  custom  of  admitting  resident 
ministers    at    each   Sovereign's    Court,  was    another    important 
improvement  in  the  security  and  facility  of  national  intercourse : 
and  this  led  to  *the  settlement  of  a  great  question,  which  was  very       [  ♦497  ] 
frequently  discussed  in  the  fifteenth  and  sixteenth  centuries,  con- 
cerning the  inviolability  of  ambassadors.    It  became  at  last  to  be  a 
definite  principle  of  public  law,  that  ambassadors  were  exempted 
from  all  local  jurisdiction,  civil  and  criminal ;  though  Lord  Coke 
considered  the  law  to  his  day  to  be,  that,  if  an  ambassador  com- 
mitted any  crime  which  was  not  merely  malum  pi'ohihitum,  he  lost 
his  privilege  and  dignity  as  an  ambassador,  and  might  be  punished 
as  any  other  private  alien,  and  that  he  was  even  bound  to  answer 
civilly  for  his  contracts  that  were  good  jure  gentium.*'    And  at 
p.  39,  the  learned  author  says :  ''  The  distinction  between  ambas- 
sadors, ministers  plenipotentiary,  envoys  extraordinary,  and  resi- 
dent ministers,  relates  to  diplomatic  precedence  and  etiquette,  and 
not  to  their  essential  powers  and  privileges."     The  result  of  the 
disquisitions  of  Grotius  and  Bynkershoek  are  thus  summed  up  by 
Wildman,  in  his  Institutes  of  International  Law,  pp,  92,  94  :  "  The 
custom  of  nations,  established  by  their  will,  which  subjects  to  the 
jurisdiction  of  a  State  every  one  who  is  found  within  its  territory, 
provides  an  exception  in  the  case  of  ambassadors,  who  by  one 
fiction  are  taken  for  the  persons  of  those  whom  they  represent,  and 
by  another  fiction  are  taken  not  to  be  within  the  territory  of  the 
State  in  which  they  are  sent  to  reside,  and  consequently  not  to  be 
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Tatlob      subject  to  its  laws."     '^Grotias  lays  down   the  rule,  that  the 
But.       personal  property  of  an  ambassador  cannot  be  seized  as  security, 
nor  taken  in  execation  by  judicial  process,  nor,  as  some  have 
(Apposed,  by  the  prerogative  of  the  Crown,  for  any  debts  by  him 
contracted ;  for,  an  ambassador  should  be  exempt  from  all  con- 
strainty  that  he  may  have  entire  security.    If,  therefore,  he  be  in 
debt,  and  have  no  real  property,  his  creditor  ought  to  apply  to  him 
amicably,  and,  if  he  refuse  payment,  resort  must  be  bad  to  his 
[  *498  ]       Sovereign,  or  to  such  means  as  are  used  against  ^debtors  out  of 
the  realm.    By  these  words,  says  Bynkershoek,  Grotius  clearly 
expresses  the  exemption  of  an  ambassador  from  civil  jurisdiction : 
and  he  adds,  in  truth,  I  may  venture  to  say,  that,  in  civil  matters, 
as  to  giving  evidence,  and  actions  of  debt,  and  other  liabilities  of 
the  like  nature,  there  is  no  country  in  Europe,  at  least  none  that  I 
know  of,  wherein  an  ambassador  is  held  liable  to  the  ordinary 
jurisdiction  of  its  tribunals."     These  several  authorities,  it  is 
submitted,  establish  beyond  question  that  a  foreign  ambassador 
whilst  resident  in  this  country  is  not  liable  to  be  sued  in  our  Courts, 
and  that  the  defendant  Drouet  in  this  case  occupies  a  position 
which  entitles  him  to  the  like  immunity. 

A  rule  nisi  having  been  granted, 

Montagu  Chambers  and  Pearson,  for  the  plaintiff,  on  a  former 
day  in  this  Term,  showed  cause,  upon  an  affidavit  stating,  that,  on 
the  writ  being  issued,  the  plaintiff's  attorney  wrote  to  the  defendant 
Drouet,  to  inquire  the  name  of  his  solicitor  to  whom  he  should 
send  the  process  for  an  undertaking  to  appear ;  that,  in  answer  to 
such  inquiry,  he  received  a  letter  from  the  attorneys  of  M.  Drouet, 
requesting  that  the  writ  might  be  sent  to  them  for  that  purpose; 
that  an  appearance  was  duly  entered,  and  that,  after  time  obtained 
to  plead,  and  after  bsue  joined,  a  rule  for  a  special  jury  was 
obtained  on  behalf  of  Drouet. 

The  authorities  cited  on  moving  for  the  rule  lay  down  principles 
which  may  be  acknowledged  without  in  any  way  affecting  the  case 
to  be  presented  on  the  part  of  the  plaintiff :  they  are  all  grounded 
upon  the  necessary  protection  of  the  ambassador  from  proceedings 
which  may  affect  his  person  or  the  comfort  and  dignity  of  his 
diplomatic  character.  It  is,  however,  clear  that  an  ambassador  is 
not  in  all  cases  exempt  from  the  jurisdiction,  civil  or  criminali  of 
[  *i99  ]  the  country  to  which  he  is  sent.  The  ^instances  referred  to  in 
Vattel's  Law  of  Nations,  Book  4,  ch.  6, 4  Inst.  ch.  26,  and  Bac,  Abr. 
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Ambassadors,  suffice  to  show  that  ambassadors  may  so  conduct  Tatlob 
themselves  in  the  country  to  which  they  are  accredited,  as  to  render  bsst. 
themselves  liable  to  its  criminal  jurisdiction.  The  question  then 
is,  whether  an  ambassador  is  amenable  to  the  ordinary  tribunals  in 
civil  cases.  There  is  one  case  which  is  clearly  dealt  with  by 
Yattel, — the  case  of  an  ambassador  being  embarked  in  commercial 
transactions.  At  the  very  highest,  the  protection  and  privilege  of 
the  ambassador  rests  upon  his  being  the  representative  of  his 
Sovereign.  Suppose  a  foreign  Sovereign  engages  in  trade  in  this 
country,  what  would  be  the  result?  The  case  of  The  Emperor 
of  Brazil  v.  Robinson  (\)  is  very  analogous.  The  Court  there 
compelled  the  plaintiff,  a  foreign  Sovereign  in  amity  with  this 
country,  to  give  security  for  costs, — Lord  Dbnman  saying :  "  The 
Emperor  appears  to  have  engaged  in  a  commercial  transaction, 
and  to  be  resident  out  of  the  jurisdiction.  I  see  no  reason,  there- 
fore, for  exempting  him  from  the  necessity  of  finding  security  for 
costs,  to  which  any  other  person  bringing  such  an  action  would  be 
subjected."  Of  necessity,  an  ambassador  must  be  relieved  from 
pressure  upon  his  person  or  upon  his  property  essential  to  his 
comfort  and  dignity.  His  privilege  extends  no  further  than  that. 
Yattel,  in  Book  4,  ch.  8,  after  showing  in  §  118,  that  the  immunity 
of  the  minister  extends  to  his  property,  says,  in  §  114 :  ''  But  this 
exemption  cannot  extend  to  such  property  as  evidently  belongs  to 
the  ambassador  under  any  other  relation  than  that  of  minister. 
What  has  no  affinity  with  his  functions  and  character,  cannot 
partake  of  the  privileges  which  are  solely  derived  from  his  functions 
and  character.  Should  a  minister,  therefore  (as  it  has  often  been 
the  case),  embark  in  any  branch  of  commerce,  all  the  effects,  goods, 
money,  and  debts,  active  and  passive,  *which  are  connected  with  [  *600  ] 
his  mercantile  concerns, — and  likewise  all  contests  and  law-suits 
to  which  they  may  give  rise, — fall  under  the  jurisdiction  of  the 
country.  And  although,  in  cotisequence  of  the  minister's  indepen- 
dency, no  legal  process  can,  in  those  law-suits,  be  directly  issued 
against  his  person,  he  is,  nevertheless,  by  the  seizure  of  the  effects 
belonging  to  his  commerce,  indirectly  compelled  to  plead  in  his  own 
defence.  The  abuses  which  would  arise  from  a  contrary  practice  are 
evident.  What  could  be  expected  from  a  merchant  vested  with  a 
privilege  to  commit  any  kind  of  injustice  in  a  foreign  country  ? 
There  exists  not  a  shadow  of  reason  for  extending  the  ministerial 
immunity  to  things  of  that  nature.    If  the  Sovereign  who  sends  a 

(1)  45  E.  E.  613  (5  Dowl.  P.  0.  622). 
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Tatlob  minister  is  apprehensive  of  any  inconvenience  from  the  indirect 
Bnr.  dependency  in  which  his  servant  thus  becomes  involved,  be  has 
only  to  lay  on  him  his  injunctions  against  engaging  in  commerce,— 
an  occupation,  indeed,  which  ill  accords  with  the  dignity  of  the 
ministerial  character.  To  what  we  have  said,  let  us  add  two  illus- 
trations,— 1.  In  doubtful  cases,  the  respect  due  to  the  ministerial 
character  requires  that  things  should  always  be  explained  to  the 
advantage  of  that  character.  I  mean,  that,  when  there  is  room  for 
doubt  whether  a  thing  be  really  intended  for  the  use  of  the  minister 
and  his  household,  or  whether  it  belongs  to  his  commerce,  the 
decision  must  be  given  in  favour  of  the  minister ;  otherwise,  there 
would  be  a  risk  of  violating  his  privileges.  2.  When  I  say  that  we 
may  seize  such  of  the  minister's  effects  as  may  have  no  relation  to 
his  public  character,  particularly  those  that  belong  to  his  commercial 
concerns,  this  is  to  be  understood  only  on  the  supposition  that  the 
seizure  be  not  made  for  any  cause  isirising  from  his  transactions  in 
quality  of  minister ;  as,  for  instance,  articles  supplied  for  the  use 
of  his  family,  house-rent,  &c. ;  because  any  claims  which  may  lie 

[  *50i  J  against  him  in  that  relation  *cannot  be  decided  in  the  country,  and 
consequently  cannot  be  subject  to  its  jurisdiction  by  the  indirect 
mode  of  seizure." 

(Jbr\7s,  Gh.  J. :  Yattel  is  there  speaking  of  the  proceeding  in  rem 
of  the  civil  law,  where  the  ambassador  might  be  compelled  to  come 
in  and  redeem  his  goods.) 

The  whole  passage  shows  that  the  immunity  of  the  ambassador  is 
subject  to  qualificationg  and  restrictions.  So,  Lord  Coke,  4  Inst.  158, 
says,  that,  ''if  a  foreign  minister  being  prorex  committeth  here 
any  crime  which  is  contra  jiis  gentium^  as  treason,  felony,  adultery, 
or  any  other  crime  which  is  against  the  law  of  nations,  he  loseth 
the  privilege  and  dignity  of  an  ambassador,  as  unworthy  of  so  high 
a  place,  and  may  be  punished  here,  as  any  other  private  alien,  and 
not  to  be  remanded  to  his  Sovereign  but  of  curtesy.  And  so  of 
contracts  that  be  good  Jure  gentium^  he  must  answer  here."  Here 
is  a  contract  which  is  clearly  good  jure  gentium.  MoUoy,  de  Jure 
Maritime,  ch.  10, — which  treats  of  the  immunities  and  privileges  of 
ambassadors  and  other  public  ministers  of  State, — says :  "  Most 
certain,  by  the  civil  law,  the  moveable  goods  of  an  ambassador, 
which  are  accounted  an  accession  to  his  person,  cannot  be  seized 
on,  neither  as  a  pledge,  nor  for  a  payment  of  a  debt,  nor  by  order 
or  execution  of  judgment ;  no,  nor  by  the  King's  or  State's  leave, 
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where  he  resides  (as  some  conceive) ;  for,  all  coaction  ought  to  be      Tatloa 
far  from  an  ambassador,  as  well  that  which  toucheth  his  necessaries        ^^^^ 
as  his  person,  that  he  may  have  fall  security :  if  therefore  he  hath 
contracted  any  debt,  he  is  to  be  called  upon  kindly,  and,  if  he 
refuses,  then  letters  of  request  are  to  go  to  his  master ;  so  that  at 
last  that  course  may  be  taken  with  him  as  with  debtors  in  another 
territory:  to  some  this  may  seem  hard,  yet  Kings,  who  cannot  be 
compelled,  want  not  creditors :  but  the  Lord  Coke  seems  to  be  of 
another  opinion,  for,  as  to  contracts  and  debts  that  be  good  jure 
gentium  he  must  answer  here."    And  in  the  ♦margin  MoUoy  puts       [  •602  ] 
this  case :  *'  Yet  an  ejectment  hath  been  brought  and  left  at  the 
house  of  the  ambassador,  and  it  was  allowed  good,  and  conceived 
no  breach  of  their  privilege,  in  the  case  of  Mons.  Colbert,  for  York 
House,  Mich.  28  Car.  II.,  in  Banc.  Beg."    Grotius,  Book  II.  c.  18, 
§§9, 10,  lays  down  the  same  doctrine. 

(Maule,  J. :  Do  you  contend  that  such  a  proceeding  would  be 
allowed  now  ?) 

Not,  perhaps,  as  applicable  to  the  official  residence  of  the  ambas- 
sador :  but  it  clearly  would  as  to  any  place  not  essential  to  his 
comfort  and  dignity  as  the  representative  of  his  Sovereign. 

(Maule,  J. :  There  nothing  was  done  to  show  an  intention  to 
disturb  the  ambassador  in  the  possession  of  his  house :  the  action 
might  have  been  brought  merely  to  try  the  title.) 

There  is  no  principle  of  the  common  law,  or  of  the  law  of  nations, 
which  extends  entirely  to  exempt  an  ambassador  from  proceedings 
in  which  it  may  never  happen  that  his  person  or  his  residence  may 
be  disturbed.  The  statute  7  Anne,  c.  12,  is  merely  declaratory  of 
the  common  law. 

(WiLiiUMS,  J. :  The  2nd,  4th,  and  6th  sections  are  enactments  ; 
all  the  rest  are  declaratory.) 

The  statute  was  passed  to  meet  a  particular  emergency ;  but  there 
is  not  a  word  in  the  Act  to  show  that  proceedings  against 
ambassadors  in  general  are  void.  The  fifth  section,  indeed,  affords 
an  argument  against  the  ambassador,  where  he  engages  in  com- 
merce :  it  provides  ''  that  no  merchant  or  other  trader  whatsoever, 
within  the  description  of  any  of  the  statutes  against  bankrupts, 
who  hath  or  shall    put  himself  into  the  service  of  any  such 


780  1854.     C.  P.     14  C.  B.  602—504.  [b.b. 

Tatmb      ambassador  or  public  minister,  shall  have  or  take  any  manner  of 

sir.  benefit  by  this  Act."  Wicquefort,  Vol.  L,  Book  I.,  §  27,  p.  890, 
says :  **  La  raison  poarquoi  le  Droit  des  Gens  ezemte  le  ministre 
pablic  de  la  jurisdiction  du  lieu  de  sa  residence,  est,  parceqn'il 
represente  un  souverain,  sur  lequel  un  autre  souverain  n*a  ni 
superiority  ni  jurisdiction ;  c'est  pourquoi  il  ne  la  pent  estendre  sur 

[  *^<^  ]       *8on  ambassadeur  non  plus.    Joint,  que  par  ce  moyen  le  ministre 
seroit  sujet  a  deux  jurisdictions  differentes  en  meme  temps,  et  par 
ce  moyen  il  deviendrait  inutile  a  son  maitre,  si  un  autre  lui  pouvoit 
faire  rendre  comte  de  ses  actions."    Bynkershoek,  de  Foro  Lega- 
torum,  c.  16,  says :  ''  Legatum,  ut  instructus  et  cum  instrumento 
est,  liberum  esse  volo.    Nego  igitur  eum  conveniri  posse,  quia  pari 
non  potest  id,  quod  extremum  est  in  jurisdictione,  nisi  subducatur 
officio  Frincipi  sui,  et  id    est,  quod  dixi,  consensum    gentium 
probasse.    Nolim  tamen  quisquam  ita  existimet,  nullo  plane  modo 
conveniri  posse  legatum,  ubi  degit,  quin,   si  me  audias,   poterit 
aliquando.    Wicquefortius,  qui  privilegia  legatorum  acerrime  pro- 
pugnavit,  en  son  Ambassadeur,  Lib.  1,  §  28,  p.  899,  legatum  ex 
contractu,  quern  ipse  coram  notario  et  testibus  celebravit,  subjicit 
jurisdictioni  ordinarise,  sed  vix  animadverto,  cur  magis  ex  ejusmodi 
contractu  solemni,  quam  ex  alio  quovis  conveniri  possit.    Hie,  si 
uUibi,  manes  sues  passus  est  legatorum  ille  vindex  et  stator.    Sed 
ut  juris  privati  minime  consultus  fuit,  potuit  in  eo  labi,  potuit  et 
alia  praaterire,  ut  prseterivit  omnia,  qusB  nunc  exsequar.     Scilicet 
in  regionibus  ubi  ob  bona  convenimur,  et  ex  eorum  arresto  forum 
sortimur,  nuUus  dubito,  quin  et  legatorum  bona  arresto  detineri,  et 
per  hoc  ipsi  in  jus  vocari  possint.    Bona,  dico,  sive  immobilia,  sive 
mobilia,   dummodo  neque  ad  personam   ejus  pertineant,   neque, 
tanquam  legatus,  possideat,  uno  verbo,  sive  quibus  legationem  recte 
obire  potest.    Hoc  tamen,  ob  persons  sanctitatem,  temperamento, 
ne  quid  plus  capiatur,  quam  legatus  debet,  et  ne  quid,  quod  ille 
non  civil  iter  possidet,  et  si,  quod  captum  est,  quseratur,  ad  legati 
personam  manusve  pertineat,  nee  ne,  semper  pro  legato  benignior 
fiat  interpretatio.    Excipio  igitur  triticum,  vinum,  oleum,  omnem 
penum,  supeUectilem,    aurum,    argentum,   mundum,  omamenta, 
unguenta,  vestimenta,  rhedas  sive  carrucas  pensiles  (dormitorias 

[  *504  ]  forte  *appellat  Scaavola  in  1.  18,  ff.  de  Aur.  arg.  leg.),  equos,  muloe, 
et  qu8B  alia  prolixo  nomine  legati  instructi  et  cum  instrumento 
comprehendi  possunt.  SupeUectilem  me  enumerasse,  et  com 
maxime  enumerandam  fuisse,  non  mirabitur,  qui  ex  1.  7,  pr.  ff.  de 
Supellect.   leg.  didicerit,  originem    supellectilis  ab  his  esse,  qui 
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olim  in  legationem  proficiscebantur.  Hsec  aatem  omnia  tunc  demum  Taylob 
ezcipio,  si  ad  usum  legati  ejusve  familaB  pertineant,  non  triticum,  best. 
vinum,  oleum,  quod  legatus  in  horreis  reposuerit  ad  mercaturam, 
non  equos  et  mulos  quos  legatus  hippocomus  alit  ut  vendat.  Merces 
legati,  ut  ut  res  mobiles  ab  arresto  non  magis  immunes  erunt, 
quam  res  immobiles,  quia  sine  illis  recte  exercetur  legatio,  neque 
adeo  earum  detentio  uUis  legatis  qua  legatis,  impedimento  est."  In 
Burlamaqui's  Principles  of  Political  Law,  part  4,  c.  15,  s.  12,  div.  8, 
it  is  said,  that,  if  a  foreign  minister  has  contracted  debts,  and  his 
master,  on  application,  refuses  to  do  justice,  then  the  creditor  may 
seize  the  effects  of  the  ambassador. 

(Orbsswell,  J. :  That  is  far  too  good.) 

It  might  be  of  importance  to  the  plaintiff  to  establish  his  demand 
against  the  ambassador  by  a  judicial  decision.  No  certain  rule  can 
be  deduced  from  the  speculations  of  the  foreign  jurists :  recourse 
must,  therefore,  be  had  to  the  analogy  to  be  derived  from  our  own 
law.  The  statute  of  Anne  applies  only  to  domestic  servants  of 
the  ambassador,  whose  employment  requires  their  attendance  at 
the  house  and  about  the  person  of  the  ambassador :  Wigmore  v. 
Alvarez  (i),  Evans  v.  Higgs  (2).  In  Novello  v.  Toogood  (8),  where 
the  servant  of  the  ambassador  did  not  reside  in  his  master's  house, 
but  rented  and  lived  in  another,  part  of  which  he  let  in  lodgings,  it 
was  held  that  his  goods  in  that  house,  not  being  necessary  for  the 
convenience  of  the  ambassador,  were  liable  to  be  distrained  for 
poor-rates. 

The  aflBdavits  do  not  show  that  M.  Drouet  is  a  person  who  is  [  ^06  ] 
entitled  to  the  privilege  he  claims.  He  describes  himself  as 
**  secretary  of  legation  of  his  Majesty  the  King  of  the  Belgians," 
and  afterwards  as  "  councillor  of  legation,"  and  further  that  he  has 
acted  as  **  charge  d'affaires,"  in  the  absence  of  the  minister  pleni- 
potentiary M.  Van  de  Weyer.  It  is  not  stated  that  M.  Van  de  Weyer 
is  absent. 

(Maulb,  J. :  I  think  it  sufficiently  appears  that  M.  Drouet  is  a 
**  public  minister  *'  within  the  meaning  of  the  privilege.) 

The  affidavits  should  at  all  events  have  negatived  the  applicant's 

(1)  Fitzgibboii,  200.  (3)  25  R.  B.  507  (1  B.  &  C.  554; 

(2)  2  Stra,  797.  2  Dowl.  &  By.  833). 
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Taylor      being  a  trader :  Malachi  Carolines  case  (1) ;  Hopkins  v.  De  Robeck  (2); 


Best. 


Viveash  v.  Becker  (3). 


(Maulb,  J. :  You  may  assume,  that,  since  the  statute  of  Anne,  the 
affidavits,  on  applications  made  by  ambassadors'  servants,  have 
negatived  their  being  engaged  in  trade.) 

The  demand  here  arises  out  of  a  trading  transaction.  The  Company 
of  which  the  defendant  Drouet  is  a  director,  is  subject  to  the  bankrupt 
laws,— 7  &  8  Vict.  c.  110,  1  Deacon  &  De  Gex's  B.  L.  40 ;  and 
within  the  Winding-up  Acts,  11  &  12  Vict.  c.  45,  s.  11,  and  12  &  13 
Vict.  c.  108,  8.  1 :  In  re  The  Madrid  and  Valencia  Railway  Companp, 
Ex  parte  James  (4) . 

No  case  has  been  cited  to  show  that  the  Court  will  stay  the 
proceedings  under  circumstances  like  the  present.  On  the  contrary, 
it  has  been  held,  that,  where  a  foreign  Prince  voluntarily  submits 
himself  to  the  jurisdiction  of  the  Courts  of  this  country,  he  incurs 
all  the  liabilities  of  a  subject :  Rotlischild  v.  The  Queen  of  Portugal  (s); 
Otho,  King  of  Greece  v.  Wiight{6).  There  are  many  cases  where 
the  Courts  have  refused  to  stay  proceedings,  although  satisfied  that 
[  *506  ]  the  action  could  not  be  maintained  :  see  *Shei'wood  v.  Benson  (7) ; 
Smith  V.  Curtis  (s). 

The  application  is  too  late.  The  defendants  have  obtained  orders 
for  time  to  plead,  and  a  rule  for  a  special  jury  was  applied  for 
by  Drouet  after  notice  of  trial  had  been  given. 

Byles,  Serjt.,  who  appeared  for  the  defendant  Best,  submitted 
that  Drouet  ought  not  to  be  discharged,  and  the  burthen  of  the 
defence  cast  upon  the  other  defendants,  and  suggested  that  Drouet 
might  be  let  in  to  plead  his  privilege. 

Hannen,  for  the  defendant  Sperling : 

Martens,  in  his  Precis  du  Droit  des  Gens,  lib.  7,  c.  5,  §  217  (9), 
lays  it  down  that  the  ambassador's  privilege  does  not  extend  to 
property  which  belongs  to  him  in  any  other  capacity.  "  In  virtue 
of  this  extra-territoriality,"  he  says,  ''  the  minister  and  all  those 
belonging  to  his  retinue,  as  well  as  his  property,  are  exempted  from 
the  civil  jurisdiction  of  the  State.    The  minister  can  be  cited  before 

(1)  1  Wils.  78.  (6)  6  Dowl.  P.  C.  12. 

(2)  1  R.  R.  650  (3  T.  R.  79).  (7)  4  Taunt.  631. 

(3)  15  R.  R.  488  (3  M.  &  S.  284).  (8)  2  Dowl.  P.  C.  223. 

(4)  86  R.  R.  62  (2  Mac.  &  G.  169;  (9)  Ed.  1802,  by  Cobbett,  Book  7, 
19  L.  J.  Ch.  260).  c.  5,  sect.  3. 

(5)  3  Y.  &  C.  594. 
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no  tribunal  except  that  of  the  Sovereign  who  sends  him  ;  but  we  Tatlob 
must  except  here, — 1.  When  he  is  a  subject  of  the  State  to  which  he  Brax. 
is  sent,  or  when  he  is  in  the  service  of  the  State  to  which  he  is 
sent, — 2.  When  he  has  voluntarily  acknowledged  the  jurisdiction  of 
that  State  (which  is  this  case), — 8.  When,  as  plaintiff,  he  is  bound  to 
sabmit  to  the  jurisdiction  to  which  the  defendant  is  subject,  and 
consequently  is  obliged  to  plead,  in  case  of  an  action  against  him 
arising  from  the  process, — L  With  respect  to  property,  that  which 
belongs  to  him  in  any  other  quality  than  that  of  minister,  is 
subject  to  the  jurisdiction  of  the  State,  and  may  be  seized  on  for 
causes  not  relative  to  the  quality  of  minister :  though,  strictly 
speaking,  the  property  belonging  to  him  as  minister  is  *exempt  [  *507  ] 
from  seizure  during  the  time  of  his  mission,  yet,  the  mission  once 
terminated,  if  he  attempts  to  quit  the  State  without  paying  his 
debts,  the  State  may  refuse  to  let  him  depart,  or,  at  least,  to  carry 
away  his  property  ;  and  may  even  seize  on  this  latter."  The  law 
is  similarly  laid  down  by  the  American  jurist  Dr.  Wheaton,  in  his 
treatise  on  International  Law,  Vol.  1,  p.  278, — "  The  personal  effects 
or  movables  belonging  to  the  minister  within  the  territory  of  the 
State  where  he  resides,  are  entirely  exempt  from  the  local  juris- 
diction ;  so  also  of  his  dwelling-house :  but  any  other  real  property* 
or  immovables,  of  which  he  may  be  possessed  within  the  foreign 
territory,  is  subject  to  its  laws  and  jurisdiction.  Nor  is  the  personal 
property  of  which  he  may  be  possessed  as  a  merchant  carrying  on 
trade,  or  in  a  fiduciary  character  as  an  executor,  &c.,  exempt  from 
the  operation  of  the  local  laws."  So  Kliiber,  Droit  des  Gens 
Moderne  de  I'Europe,  part  2,  tit.  2,  ch.  8,  §  209,  says :  ''  G'est  encore 
a  raison  de  leur  extraterritorialite  que  les  ministres  publics  ne  sont 
point  sujets  aux  lois,  a  la  jurisdiction,  ni  a  la  police  du  pays  dans 
lequel  ils  sont  charges  d'une  mission  politique.  Gependant  il  est 
presque  gen^ralement  reconnu  aujourd'hui  qu'au  moins  Tobserva- 
tion  de  certaine  r^glement  de  police,  surtout  de  ceux  tendans  a 
maintenir  la  surete  publique,  doit  etre  consideree  comme  condition 
tacite  de  leur  reception.  J^eur  exemption  de  la  jurisdiction  civile, 
tant  contentieuse  que  volontaire,  est  gen^rale,  et  leur  appartient 
dans  toute  Tetendue  du  pays,  pour  eux,  pour  leur  suite,  et  pour 
lears  effets,  bien  entendu  en  tant  quails  ne  sortent  pas  de  leur 
caractdre  diplomatique.  Dans  les  affaires  non  contentieuses,  le 
ministre  pent  se  servir  des  autorit^s  et  des  notaires  du  pays,  autant 
que  dans  cet  espece  d'affaires  Tautorite  ou  le  notaire  sont  unique- 
ment  au  choix  des  particuliers,  p.  e.  pour  authentiquer  une  copie  ou 
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Tatlob  declaration,  poar  depoaer  nn  testament^  oa  qnelque  autre  acte. 
Bnr.        Mais,  des  *qu*un  pareil  choix  n'a  pas  lieu,  et  que  Taffaire  est  exclnsive- 

[  •ftos  ]  ment  du  ressort  d'une  certaine  autorit^  constitaee,  cette  autorit^  est 
incompetente  a  regard  du  ministre  et  des  personnes  de  sa  suite,  en 
tant  que  Tun  et  les  autres  ne  viennent  en  consideration  que  sous  le 
rapport  de  leurs  attributions,  nomm^ment  s'il  s*agit,  en  cas  de 
deces,  de  I'apposition  de  scelles,  de  la  confection  de  Tinventaire,  du 
partage  de  la  succession,  de  la  constitution  des  tuteurs.  Dans  ces 
cas,  les  scell^s  doivent  plutot  etre  apposes  par  le  secretaire  de  la 
legation,  ou  par  un  autre  ministre  ou  fonctionnaire  public  de  la 
meme  cour,  et,  a  leur  d^faut,  par  la  legation  d'une  cour  amie  qui  y 
est  autoris^e  en  vertu  d'une  requisition  ou  d'une  convention. 
Ce  n'est  qu'en  dernier  lieu  que  Tautorit^  judiciaire  du  pays  a  droit 
de  s'en  meler,  toujours  sans  prendre  inspection  des  papiers  relatifs 
a  la  mission  du  ministre."  Again,  §  210, — ''D'apr^s  ce  que  nous 
venous  d*enoncer,  le  ministre  ne  saurait  se  soustraire  a  la  juris- 
diction civile  du  pays  lorsqu'il  s'agit  d*un  immeuble  objet  d*nne 
affaire  contentieuse.  II  en  est  de  meme  des  meubles  qu*il  possede 
dans  une  quality  autre  que  celle  de  ministre  stranger,  p.  e.  oomme 
fabricant,  commerfant,  proprietaire  de  biens-fonds,  on  qu*il  ne  fait 
qu'administrer  pour  autrui,  &c.  Enfin,  iln*anul  privilege  s'il  est  en 
meme  temps  fonctionnaire  public,  ou,  sous  d'autres  rapports,  sujel 
de  I'etat  pres  lequel  il  est  accr^dite,  ou  qu'il  s'est  licitement  soumis 
a  sa  jurisdiction  ou  a  celle  d'un  de  ses  tribunaux.  Dans  tons  ces 
cas,  les  tribunaux  du  pays  peuvent  prononcer  contre  lui  suivant  les 
lois,  jusqu'a  des  arrestations  et  des  saisies  mobilieres  et  immobilieres; 
toutefois  cependant,  sans  porter  prejudice  a  sa  qualite  de  ministre  d*un 
6tat  etranger,  et  entendu  que  ce  pouvoir  ne  leur  soit  interdit  par  des 
lois  expresses,  comme  il  y  en  a  des  examples."  The  like  doctrine 
is  laid  down  in  1  Kent's  Commentaries,  p.  48,  Wicquefort, — the 

[  •609  ]  most  strenuous  advocate  of  the  privileges  *of  the  ambassador, — 
says.  Vol.  1,  Book  1,  §  28,  p.  426 :  ''  L*ambassadeur  qui  s'oblige 
dans  un  contract  pass^  par-devant  un  notaire  du  lieu  de  sa  residence, 
s'oblige  aussi  a  I'execution  du  contract,  parcequ'il  s'assujettit  aassi 
a  la  jurisdiction  du  souverain  du  lieu.  Mais  comme  il  ne  le  pent 
faire  sans  le  consentement  du  Prince  son  maistre,  dont  la  dignite 
s'y  trouve  interessee,  du  moins  pour  ce  qui  regarde  sa  personne,  on 
pourroit  demander  ici  si  en  de  certains  cas  ses  meubles  ne  pour* 
roient  pas  estre  executes :  comme,  pour  les  loyers  de  sa  maison,  ou 
autrement.  L'ambassadeur  qui  auroit  loue  une  maison  est  oblige 
d'en  sortir  a  la  fin  du  bail,  s'il  ne  I'a  pas  voulu  continuer ;  s'il  ne  le 
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veut  pas  faire,  11  y  peut  estre  constraint  par  la  justice  da  lieu :  tatlob 
parceque  le  propri^taire  qui  a  lou^  sa  maison  a  un  autre,  ou  qui  y  j^^^ 
veut  venir  demeurer  lui-meme,  estant  oblige  d*accompIir  ce  qu'il  a 
promis  d'ailleurs,  ou  ne  pouvant  lui-meme  coucher  dans  la  rue, 
Tambassadeur  doit  satisfaire  au  contract,  et  mesme  y  peut  estre 
constraint.  Mais  bien  qa*en  ce  cas  on  ne  fasse  point  violence  au 
droit  des  gens,  neanmoins  d'autant  que  ces  executions  ne  se  'font 
point  sans  offenser  le  maistre  de  Tambassadeur,  le  plus  sur  est  de 
ne  point  contractor  avec  Tambassadeur,  qu'il  n  y  fasse  intervenir 
une  caution  bourgeoise,  que  Ton  puisse  executor  sans  offenser  le 
droit  des  gens  directement  ni  indirectement."  The  ambassador's 
privilege  cannot  be  greater  than  that  of  the  Sovereign  whom  he 
represents ;  and  it  is  clear  that  a  foreign  Sovereign  coming  to  this 
country  may  sue  and  be  sued  in  our  Courts  :  Calvin's  ca8e(l) ;  Tlie 
Duke  of  Brunsivick  v.  The  King  of  Hanover  (2). 

(Maulb,  J. :  In  Calvin's  case,  Lord  Coke  is  rather  speaking  of 
the  form  of  proceeding,  than  of  the  rights  and  liabilities  of  the 
foreign  Sovereign.) 

In  the  case  of  The  Duke  oj  Brunswick  v.  The  King  of  Hanover, 
an  application  was  made  to  Lord  Lyndhurst  to  stay  the  proceedings, 
on  the  *ground  of  the  defendant's  privilege,  but  it  was  not  acceded  [  *5io  ] 
to :  and,  when  that  case  came  before  the  House  of  Lords  (3),  the 
House  expressly  reserved  its  opinion  upon  the  point ;  but  Lord 
Bbougham  and  Lord  Campbell  seem  both  to  have  been  of  opinion 
that  a  foreign  Sovereign,  in  respect  of  transactions  of  a  private 
and  personal  nature,  may  be  made  amenable  to  the  jurisdiction 
of  the  Courts  of  this  country.  In  the  case  of  Wadswarth  v.  The 
Queen  of  Spain  (4),  Lord  Campbell  says :  **  No  doubt,  a  foreign 
Sovereign  may  be  sued  here  for  money  borrowed  for  his  private 
purposes."  The  statute  of  Anne  has  always  been  said  to  be 
declaratory  of  the  law  of  nations  recognised  and  enforced  by  our 
municipal  law.  All  the  cases  under  that  statute  have  been  of 
applications  to  discharge  the  defendant  from  custody,  or  to  cancel 
the  bail-bond,  and  in  all  of  them  the  proceeding  has  been  com- 
menced by  bill  of  Middlesex  or  by  capias :  there  is  no  case  where 
an  original  writ  has  been  set  aside,  or  the  proceedings  stayed,  on 
the  ground  upon  which  the  application  in  the  present  case  rests. 

(1)  7  Oo.  Eep.  1,  15  b.  (3)  81  E.  B.  1  (2  H.  L.  0.  1). 

(2)  63  R  R.  1  (6  Beav.  1).  (4)  20  L.  J.  Q.  B.  488,  492. 
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Tatu>b  WilleSf  in  sapport  of  hia  rule  : 

V. 


All  the  authorities  cited  on  the  other  side  may  he  explained  by 
observing  the  distinction  between  our  laws  and  the  laws  of  those 
countries  where  the  civil  law  obtains.  There  is  nothing  in  this 
country  analogous  to  the  proceedings  of  those  Courts  adfitndandam 
iurUdictUmem,  except  the  proceeding  by  what  is  called  foreign 
attachment  in  the  Lord  Mayor's  Court  of  London  (i).  Where  the 
civil  law  prevails,  the  proceeding  may  be  had  against  the  person 
of  the  defendant  if  within  the  jurisdiction,  or,  if  not,  against  his 
[  *6ii  ]  goods  or  his  lands,  if  any,  and  the  suit  may  *go  on  without  in  any 
way  touching  the  person :  the  proceeding  is  in  rem.  In  Story's 
Conflict  of  Laws,  §  646,  this  is  clearly  pointed  out.  "  It  is  not," 
he  says,  "  an  uncommon  course  for  a  nation  by  its  own  municipal 
code  to  provide  for  t)ie  institution  of  actions  against  non-resident 
citizens,  and  against  not  resident  foreigners,  by  a  citation  viis  et 
modis  (as  it  is  called),  or  by  an  attachment  of  their  property, 
nominal  or  real,  within  the  limits  of  its  own  territorial  sovereignty, 
and  to  proceed  to  judgment  against  the  party  defendant,  whether 
he  has  any  actual  notice  of  the  suit  or  not,  or  whether  he  ever 
appears  to  the  suit  or  not.  In  respect  to  such  suits  in  personam, 
by  a  mere  personal  citation  riis  et  viodis,  such  as  by  posting  up 
such  a  citation  on  the  Boyal  Exchange  in  London,  as  is  done  in 
the  Admiralty  in  England,  or  by  an  edictal  citation  (as  it  is  called), 
posted  up  at  the  quay  in  Leith,  at  the  Market  Cross  of  Edinburgh, 
and  the  pier  and  shore  of  Leith,  according  to  the  practice  of  Scot- 
land, there  is  no  pretence  to  say  that  such  modes  of  proceeding  can 
confer  any  legitimate  jurisdiction  over  foreigners  who  are  non- 
residents, and  do  not  appear  to  answer  the  suit,  whether  they  have 
notice  of  the  suit  or  not.  The  effects  of  all  such  proceedings  are 
purely  local ;  and  elsewhere  they  will  be  held  to  be  mere  nullities." 
Again,  in  §  649,  he  says :  ''  A  still  more  common  course  in  many 
States  and  nations,  is,  to  proceed  against  non-residents,  whether 
they  are  citizens  or  whether  they  are  foreigners,  by  a  seizure  or 
attachment  of  their  property  situate  or  found  within  the  territory. 
Sometimes  the  seizure  or  attachment  is  purely  nominal;  as,  for 
example,  of  a  chip,  or  a  cane,  or  a  hat.  In  other  cases,  the  seizure 
or  attachment  is  bond  fide,  of  real  property  or  personal  property 
within  the  territory,  or  of  debts  due  to  the  non-resident  persons  in 
the  hands  of  their  debtors  who  live  within  the  country.    In  such 

(1)  Practically  extended  to  the  whole  kingdom,  by  the  17  &  18  Yict  c  li5, 
88.  60—67. 
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cases,  for  all  the  purposes  of  the  suit,  the  existence  *of  the  property  Tatlob 
so  seized  or  attached  \vithin  the  territory  constitutes  a  just  ground  bbst. 
of  proceeding  to  enforce  the  rights  of  the  plaintiff,  to  the  extent  of  [  *512  ] 
subjecting  such  property  to  execution  upon  the  decree  or  judgment. 
But,  if  the  defendant  has  never  appeared  and  contested  the  suit, 
it  is  to  be  treated  to  all  intents  and  purposes  as  a  mere  proceeding 
in  rem,  and  not  as  personally  binding  on  the  party  as  a  decree  or 
judgment  in  personain ;  or,  in  other  words,  it  only  binds  the  pro- 
perty seized  or  attached  in  the  suit  to  the  extent  thereof,  and  is  in 
no  just  sense  a  decree  or  judgment  binding  upon  him  beyond  that 
property.  In  other  countries,  it  is  uniformly  so  treated,  and  is 
justly  considered  as  having  no  extra-territorial  force  or  obligation." 
Bynkershoek,  in  his  Qusestiones  Juris  Privati,  Lib.  1,  ch.  11,  thus 
lays  down  the  law :  '*  Si  delegatorum  personas  ab  arresto  eximas, 
at  eximit  curia,  et  exemerant  ordines  HoUandiae  binis  decretis,  quae 
commemoravi  G.  8,  scire  desidero  quemadmodum  id  fieri  possit, 
nisi  per  modum  privilegii  ?  Exteri,  ut  apud  nos  forum  sortiantur, 
arresto  deteneri  possunt,  delegati  sunt  exteri,  et  tamen  detineri 
nequeunt,  ecce  privilegium,  et  ecce  eandem  rationem,  a  curia 
expositam,  qusB  in  veris  legatis  privilegium  extorsit.  Sed  cum  ea 
ratio  cesset,  si  arresto  includamus  ea,  per  qu8B  legatio  vel  delegatio 
nullo  modo  impediatur,  ut  sunt  res  immobiles,  actiones,  credita, 
hsereditates,  ejusmodi  arresta  cum  in  legatis  tum  in  delegatis  omni 
jure  permittimus.  Ex  bonis  immobilibus  quae  apud  nos  sunt, 
etiam  ipsos  principes  exteros,  ad  quos  ea  pertinent,  foro  nostro 
subjicimus,  si  recto  disputavi  de  Foro  Legatorum,  c.  4.  Multo 
magis  igitur  subjicimus  legatos,  arresto  captis  bonis  eorum  immo- 
bilibus, sive  ejusmodi  mobilibus,  quibus  ad  obeundam  legationem 
non  indigent,  si  nempe  haec  apud  nos  deprehendantur,  si  indigeant 
vel  ipsi  legati,  vel  eorum  uxores,  ut  sunt,  verbi  gratia,  supellex, 
aurum,  argentum,  lapides  pretiosi,  rhedae  pensiles,  et  si  *quid  [  •ois  ] 
est  ejusmodi,  aliud  dicerem,  ut  haec  latius  explicavi  d.  Libro, 
C.  16.  Tantundem  dico  de  legatis  nostris,  et  tantundem  de  his 
etiam  dixit  curia  in  sua  ad  ordines  HoUandiae  epistula  10.  Mart. 
1788.  Ex  his  apparet,  ex  sententia  curiae,  quam  et  nostram  facimus, 
in  causa  civili  nihil  quicquam  interesse  inter  legatum  et  delegatum. 
Uterque  subditus  non  est,  uterque  apud  nos  forum  non  sortitur  nisi 
ex  arresto,  sed  ab  arresto  immunis  utriusque  persona,  immunia 
utriusque  utensilia,  et  quaecunque  ad  utriusque  exhibitionem  et 
instructionem  pertinent,  benigna,  si  de  his  quaestio  incidat,  erga 
ntrumque  interpretatione.  Utriusque  bona  immobilia  arresto 
B.B. — ^voL.  xcvm.      '  47 
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Taylor      subjicimuB,  quin  et  mobilia,  si  ad  legationem  vel  delegationem  non 
Bnr.        pertineant,  nam   sic  non  prohibentur   suo    munere    fungi,  et  si 
ejusmodi  arresto  forum  sortiantur,  possunt  et  debent  in  foro  nostro 
nobiscum  litigate,  et,  si  vincantur,  ea  ipsa  bona  executioni  dari 
poterunt,  modo  abstineamus  ab  eoram  personis  et  ejusmodi  rebus, 
sine  quibns  legatio  vel   delegatio   nequit  subsistere.    Fac  igiiur 
utrumque  in  Hollandia  bona  immobilia  non  possidere,  at  plerumque 
non  possident,  fac  utrumque  nihil  ad  nos  attulisse,  quam  ea,  qose 
ad  se  exhibendum  et  inslruendum  pertinent,  ut  plerumque  nihil 
aliud  adferunt,  jam  deficit  causa  arresti,  atque  adeo  fori,  neque  uUa 
personalis  actio  adversus  utrumque,  exerceri  poterit."     Van  der 
Linden,  speaking  of  those  who  are   privileged    from  arrest,  bat 
probably  with  too  much  generality,  in  his  Institutes  of  the  Laws  of 
Holland  (Henry's  Translation,  1828),  book  3,  part  1,  §  2,  instances, 
amongst  others, — ''The  persons,  servants,  and  goods  of  foreign 
ambassadors  and  ministers  in  this  country,  who,  if  they  contract 
any  debts,  are  not  subject  to  arrest  or  detention  either  on  their 
arrival,  or  during  their  residence,  or  at  their  departure."    That 
must  be  understood  as  limited  by  the  exceptions  mentioned  by 
Bynkershoek.    The  remarks  of  Mr.  Wildman,  in  his  3rd  chapter, 

[  •su  ]      "  Of  Public  *Ministers  and  Consuls,"  show  that  all  the  observations 
of  the  continental  jurists,  when  duly  considered,  are  in  support  of 
the  privilege  now  contended  for.    Paillet,  in  his  Manual  de  Droit 
Fran9ais«  tit.  Prelim.,  in  the  notes  to  art.  8,  **  Les  lois  de  police  et 
de  surete  obligent  tons  ceux  qui  habitent  le  territoire," — ^says, — 
'*  En  matiere  personelle,  les  etrangers  ne  sont  justiciables  que  de 
leurs  juges  naturels  et  domiciliaires ;  mais,  en  matiere  de  police  et 
de  delit,  ils  sont  aussi  justiciables  des  tribunaux  du  lieu  od  le  delit 
a  et^  commis.    Les  jugemens  prononces  centre  eux  en  ces  matieres 
peuvent  etre  mis  a  execution  sur  leurs  propriet^s  situees  en  France, 
et  meme  sur  leurs  personnes,  si  Ton  pent  en  saisir.    La  reunion  de 
leur  territoire  a  la  France  ne  pent  pas  leurs  donner,  centre  Texecutiou 
des  jugemens  prononces  contre  eux  en  ces  matieres,  une  exception 
dont  ils  ne  jouissaient  pas  avant  d*y  etre  incorpores.    En  con- 
sequence, Tadministration  de  I'enregistrement  pent  proceder  au 
recouvrement  des  amendes  prononces  par  des  tribunaux  fran^ais 
contre  des  etrangers  devenus  franfais  par    la  reunion    de  leur 
pays  au  territoire  fran9ais.    Gependant  les  etrangers  revetus  d*un 
caractere  repr^sentatif  de  leur  nation,  en  qualite  d'ambassadeurs, 
de  ministres,  d'envoyes^  ou  sous  quelque  autre  denomination  que  ce 
soity  ne  peuvent  etre  traduits,  ni  ^n  matiere  civile,  ni  en  matiere 
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criminelle,  devant  les  tribunaax  de  France.    II  en  est  de  meme  des      Tayloh 
etrangers  qui  composent  leur  famille,  on  qui  sont  de  leur  suite.  Ce        bkst. 
regie,  reconnue  par  tons  les  publicistes,  a  ete  sanctionnee  par  une 
loi  du  13  Ventose,  an  2,  un  arret  de  la  Cour  de  Cassation  du  29 
Thermidor,  an  8,  et  un  autre  de  la  Cour  Boyale  de  Paris,  du  29 
Juin,   1811.     (Pal.  2    semestre,  1811,   p.  411.)"    Herewith   the 
American  law  agrees.     In  State  y.De  laForet  (I)  it  was  held,  that 
an  ambassador  or  foreign  minister  is  not  amenable  to  the  laws  of 
the  nation  to  which  he  is  sent.     In  Respablica  v.  De  Longcliainps  (2) 
*it  was  said  that  the  reasons  which  establish  the  independence       [*6I5] 
and  inviolability  of  the  person  of  a  minister,  apply  also  to  secure 
the  immunities  of  his  house ;  and  that  his  coinites,  or  those  of  his 
train,  partake  of  his  inviolability.    And,  in  Ex  parte  Cabrera  (a), 
it  was  held,  that  a  secretary   of  legation  is  entitled   to   all  the 
immunities   of  a  public  minister,  and   is   privileged  against  any 
prosecution,  civil  and  criminal.     So,  in  Dupont  v.  Bichon  (4),  it  was 
held  by  the  Supreme  Court  of  Pennsylvania,  that  a  charg^  d'affaires 
is  entitled  to  privilege  from  arrest  until  his  return  home,  although  he 
has  been  for  some  months  superseded  by  a  minister  plenipotentiary, 
— the  detention  of  the   former  being  occasioned  by   his  official 
business  (5) ;  and  that  the  Court  will  discharge  him  from  arrest, 
without  requiring  proof  from  the  department  of  State,  of  his  recep- 
tion in  his  diplomatic  character  by  the  President.     The  passage 
cited  from  4  Inst.  153,  is  no  authority  at  the  present  day  ;  and  it 
is  a  mistake  to   suppose  that  it  receives  support  from  §  114  of 
Yattel,  Book  4,  ch.  8.     The  same  author  in  §§  92,  110,  clearly 
shows  that  public  ministers  are  entirely  independent  of  the  juris- 
diction, as  well  civil  as  criminal,  of  the  Courts  of  the  country  where 
they  are  resident  in  their  official  character.     The  ejectment  case 
mentioned  in  the  margin  of  Molloy,  Book  I.,  ch.  10,  is  merely 
given  as  an  account  of  something  which  had  happened ;  but  not 
as  an  authority.    In  Triquet  v.  Bath  (e)  the  application  was  to  stay 
the  proceedings  in  an  action  on  the  case,  on  the  ground  that  the 
defendant  was  privileged  as  servant  of  the  Bavarian  minister ;  and 
the  privilege  was  allowed. 

(Maulb,  J.  :   There,  the  proceedings  began  by  arresting  the 

(1)  1  Nev.  &  M.  217.  (5)  But  see  14  E.  B.  Preface  viii.  w. 

(2)  1  Dallas,  117.  (Marshall  v.  CHtho,  9  East,  447). 

(3)  1  Wash.  C.  C.  232.  (6)  1  W.  Bl.  471 ;  3  Burr.  1478. 

(4)  4  Dallas,  300. 

47-^2 
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Taylob      defendant.    It  will  be  more  to  the  purpose   if  3'oa  produce  an 
BwT.        iDBtance  of  proceedings  ^stayed  where  there  has  been  no  arrest.) 

[  'S'*  J 

An  analogous  case  is  Doe  d.  Legh  v.  Hoe  (i).  The  Board  of  Ordnance, 

in  the  year   1828,   put  their  servant  Watson  into  possession  of 

a  house  and  land  adjoining  Hurst  Castle,  in  the  county  of  Hants, 

which  castle  had  been  from  the  time  of  Henry  YIII.  a  possession 

of  the  Crown  of  England :  an  action  of  ejectment  having  been 

brought  to  recover  possession  of  this  house   and  land,  and  the 

declaration  served  on  Watson  and  on  the  Board  of  Ordnance,  the 

Court,  on  motion  made  on  behalf  of  the  Crown,  set   aside  the 

declaration,  and  stayed  the  proceedings. 

(Maulb,  J. :  There  was  no  personal  privilege  there  ;  the  decision 
proceeded  upon  the  ground  of  the  interests  of  the  public  service.) 

Martens,  Wheaton,  Eliiber,  and  Wicquefort,  all  tend  to  establish 
the  same  doctrine  as  the  passages  cited  from  Bynkershoek ;  and 
the  result  seems  to  be,  that  there  may  be  a  proceeding  in  rem 
against  the  ambassador,  without  any  invasion  of  his  privilege. 

(Maule,  J. :  Wliat  more  is  done  by  a  proceeding  in  our  Courts 
without  arrest,  than  is  done  by  the  epistnla  of  the  civil  law  ?) 

That  which  must  result  in  personal  molestation  is  equally  unlawful 
with  that  which  is  a  direct  molestation  at  the  time:  Gibbons  v. 
VouUlon  (2). 

(Maule,  J. :  There  the  issuing  of  a  writ  was  held  to  be  a 
"  molestation  or  interference  *'  with  the  debtor,  within  the  terms 
of  a  composition  deed ;  that  is  all.) 

There  is  the  authority  of  Grotius,  of  Vattel,  of  Bynkershoek,  and 
of  Molloy,  to  show  that  no  proceeding  can  be  taken  against  an 
ambassador,  except  in  those  countries  where  the  law  allows  a 
proceeding  against  a  party  without  personal  citation  or  service. 
The  i)assages  cited  from  Kent's  Commentaries  and  Wildman*s 
Institutes  are  to  the  same  effect.  And  the  American  decisions 
above  referred  to,  and  Paillet's  note,  show  that  such  is  the  law  of 
[  *517  ]  America  and  of  France.  In  Calvin's  case  (3),  Lord  *Cokb  is  speaking 
only  of  the  mode  of  describing  parties  having  titles  of  honour,  and 

(1)  8  M.  &  W.  679.  (3)  7  Go.  Bep.  1. 

(2)  79  fi.  E.  693  (8  C.  B.  483). 
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not  of  personal  privileges.  In  Tlie  Duke  of  Brum  wick  v.  The  Taylou 
King  of  Hanover  (1)  the  defendant  filled  two  characters,  for  acts  bbst. 
done  in  one  of  which  it  was  conceded  that  he  was  exempt  from 
the  jurisdiction  of  our  Courts.  The  decision  in  Wadsworth  v.  The 
Queen  of  Spain  (2)  is  certainly  no  authority  to  show  that  an  action 
against  the  foreign  Sovereign  was  maintainable,  and  the  dictum 
imputed  to  Lord  Campbell  in  the  report  in  the  Law  Journal,  may 
have  been  induced  by  the  reference  to  Mamlen  v.  The  Duke  of 
Brunswick  (3),  which  he  probably  supposed  to  have  decided  that  a 
foreign  Sovereign  may  be  sued  here ;  that  case,  however,  really 
decided  no  such  thing;  the  plea  was  held  bad  for  not  showing 
that  the  defendant  was  reigning  Duke  at  the  time. 

(Jbrvis,  Ch.  J.:  The  foundation  of  the  privilege  is,  that  the 
ambassador  is  supposed  to.  be  in  the  country  of  his  master. 
Hannen  referred  to  Sheppard  v.  Bailie  (4),  where  it  was  held  that  a 
replication  to  a  plea  in  abatement,  that  the  promises  were  made  by 
A.  and  B.  jointly  with  the  defendant,  and  that  A.  and  B.  were  in 
Scotland  at  the  commencement  of  the  suit,  &c.,  and  had  no  property 
within  the  jurisdiction  of  the  Court,  by  which  they  could  be  sum- 
moned, &c.,  is  bad. 

Maule,  J. :  It  may  be  said,  that,  showing  one  of  several  defen- 
dants to  be  an  ambassador,  is  equivalent  to  showing  one  outlawed. 

Williams,  J. :  Is  there  any  case  to  be  found  where  the  pro- 
ceedings have  been  stayed  against  one  of  several  joint-contractors?) 

In  Seirice  v.  Castaneda  (5),  an  injunction  had  been  obtained 
against  two  persons,  and  dissolved  as  to  one  of  them,  on  the  ground 
of  ambassadorial  privilege. 

(Jbrvis,  Ch.  J. :  The  foundation  of  the  ambassador's  privilege 
being  that  he  is  supposed  to  be  out  of  the  jurisdiction, — ^assume 
that  he  is  abroad.    ♦Here  the  affidavits  show  that  M.  Drouet  has       [  *oi8  ] 
attorned  to  the  jurisdiction.    Why,  then,  should  the  proceedings 
not  go  on  against  him  ?) 

The  privilege,  being  that  of  the  Sovereign,  and  not  of  the 
ambassador,  cannot  be  waived  by  any  act  or  consent  of  the  am- 
bassador :  Barbuiis  case  (rt) ;  The  Duke  of  Brunswick  v.  The  King 

(1)  63 RK.  1  (6Beav.  1 ;  22!. li.  0. 1).         (4)  6  T.  E.  327. 

(2)  85  E.  E.  398  (17  Q.  B.  171).  (5)  2  Coll.  C.  C.  56. 

(3)  74  E.  E.  467  (10  Q.  B,  656).  (6)  Cas.  temp.  Talb.  281. 
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TiTLOR  of  Hanover  (1) ;  United  States  v.  Benner  (a).  Barbuifg  case  was  an 
B^T.  exceedingly  strong  one  upon  this  point.  The  Lord  Chancellob 
there  says :  "  A  bill  was  filed  in  this  Court  against  the  defendant 
in  1725 ;  upon  which  he  exhibited  his  cross-bill,  styling  himself 
merchant.  On  the  hearing  of  these  causes,  the  cross-bill  was  dis- 
missed, and  in  the  other,  an  account  decreed  against  the  defendant. 
The  account  being  passed  before  the  Master,  the  defendant  took 
exceptions  to  the  Master's  report,  which  were  overruled;  and 
then  the  defendant  was  taken  upon  an  attachment  for  non-pay- 
ment, &c.  And  now,  ten  years  after  the  commencement  of  the 
suit,  he  insists  he  is  a  public  minister,  and  therefore  all  the  pro- 
ceedings against  him  null  and  void.  Though  this  is  a  very 
unfavourable  case,  yet,  if  the  defendant  is  truly  a  public  minister, 
I  think  he  may  now  insist  upon  it ;  for,  the  privilege  of  a  public 
minister  is,  to  have  his  person  sacred  and  free  from  arrests,  not  on 
his  own  account,  but  on  the  account  of  those  he  represents :  and 
this  arises  from  the  necessity  of  the  thing,  that  nations  may  have 
intercourse  with  one  another  in  the  same  manner  as  private  per- 
sons, by  agents,  when  they  cannot  meet  themselves.  And,  if  the 
foundation  of  this  privilege  is  for  the  sake  of  the  Prince  by  whom 
an  ambassador  is  sent,  and  tor  sake  of  the  business  he  is  to  do,  it 
is  impossible  that  he  can  renounce  such  privilege  and  protection  ; 
for,  by  his  being  thrown  into  prison,  the  business  must  inevitably 
suffer." 

(Maule,  J. :  That  supposes  a  case  of  personal  coercion.    It  by 
[  *5i9  ]      no  means  follows  that  an  action  may  not  proceed  ^against  an  am- 
bassador, where  he  has  chosen  voluntarily  to  appear  to  it.) 

Vattel,   Book  4,  ch.  8,  §  110,  says  he  can  only  do  so   by  his 
master's  consent. 

Cur.  adv.  vnlt.  (s). 
Jervis,  Ch.  J. : 

This  case  was  very  elaborately  argued  yesterday,  and  the  impor- 
tance of  the  subject  induced  the  Court  to  take  time  to  look  into  the 
various  authorities  which  were  referred  to.  I  am  of  opinion  that 
the  rule  should  be  discharged.  There  is  no  doubt  that  the  defen- 
dant Drouet  fills  the  character  of  a  public  minister  to  which  the 
privilege  contended  for  is  applicable :  and  I  think  it  is  equally  clear, 

(1)  68  E.  R  1  (6  Beav.  1).  Dublin  and  Drogheda  Bailmy  Ctnn- 

(2)  1  Bald.  240.  pany,  14  M.  &  W.  142.  and  Wii^n  v. 

(3)  The  following  cases  were  after-  The  Cafedanian  Raihcay  CSmj^ny,  6 
wards   referred   to:    Evana   y.     The  Ex.822. 
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that,  if  the  privilege  does  attach,  it  is  not,  in  the  case  of  an  am-  Tatlob 
bassador  or  public  minister,  forfeited  by  the  party's  engaging  in  bbst. 
trade,  as  it  would,  by  virtue  of  the  proviso  in  the  7  Anne,  c.  12, 
s.  5,  in  the  case  of  an  ambassador's  servant.  If  an  ambassador  or 
public  minister,  during  his  residence  in  this  country,  violates  the 
character  in  which  he  is  accredited  to  our  Court,  by  engaging  in 
commercial  transactions,  that  may  raise  a  question  between  the 
Government  of  this  country  and  that  of  the  country  by  which  he  is 
sent ;  but  he  does  not  thereby  lose  the  general  privilege  which  the 
law  of  nations  has  conferred  upon  persons  filling  that  high  cha- 
racter— the  proviso  in  the  statute  of  Anne  limiting  the  privilege  in 
cases  of  trading  applying  only  to  the  servants  of  the  embassy.  For 
this  Barbuifs  case  (l)  is  an  authority. 

Admitting,  then,  that  M.  Drouet  is  a  person  entitled  to  the 
privileges  and  immunities  which  the  law  of  England  accords  to 
ambassadors  from  foreign  friendly  Courts,  and  that  he  does  not  for- 
feit them  by  engaging  in  commercial  *ventures — the  question  is,  F  •520  ] 
whether  he  is,  under  all  the  circumstances  disclosed  by  the  affidavit 
before  us,  entitled  to  the  privilege  which  he  claims.  Although  it  is 
admitted  that  no  process  can  be  available  against  the  person  or  the 
goods  of  a  foreign  ambassador  or  minister,  no  case  has  been  cited 
to  show  that  an  application  in  the  present  form,  to  stay  all  pro- 
ceedings, is  available  in  the  Courts  of  this  country.  On  the  con- 
trary, in  the  case  of  ambassadors'  servants,  it  appears  that  the 
practice  has  been,  not  to  stay  the  proceedings  altogether,  but  to 
discharge  the  party  from  custody,  on  entering  a  common  appearance. 
The  case  of  Crosse  v.  Talbot  (2)  recognises  that  as  the  true  principle. 
The  motion  on  the  part  of  the  defendant  there  was,  to  set  aside  the 
bail-bond  given  upon  his  arrest,  on  his  filing  common  bail ;  and  the 
rule  was  discharged,  on  the  ground  that  the  party  did  not  bring 
himself  strictly  within  the  privilege  allowed  to  the  servant  of  an 
ambassador ;  the  Court  holding,  that,  to  entitle  him  to  the  privilege, 
he  ought  to  be  a  domestic  servant,  and  really  to  exercise  the  duties 
of  the  office,  and  that  his  being  a  mere  nominal  servant  is  not 
enough.  And  the  reporter  adds, — "  A  great  many  cases  have  since 
been  determined  upon  the  same  principle;  but  it  was  in  those  cases 
held,  that  the  idea  of  a  domestic  servant  was  not  confined  to  his 
living  in  a  foreign  minister's  house,  provided  he  was  a  real  servant, 
and  actually  performed  the  service."  The  course,  therefore,  seems 
to  have  been  in  these  cases,  not  to  move  to  stay  all  proceedings, 
(1)  Cas.  temp.  Talb.  281.  (2)  8  Mod.  288. 
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Tatlob  bat  to  move  to  set  aside  or  cancel  the  bail-bond,  upon  the  defen- 
Bkt  dant's  filing  common  bail.  No  case  has  been  cited,  of  a  motion  to 
stay  the  proceedings,  where  the  personal  liberty  of  the  applicant 
has  not  been  interfered  with.  Further,  I  am  aware  of  no  case  in 
which,  where  there  are  several  defendants,  and  the  action  has  been 
allowed  to  go  on  to  the  verge  of  trial,  the  proceedings  have  been 

r  *^2i  ]  stayed  upon  the  application  *of  one  of  the  defendants.  Such  a 
course  would  be  obviously  unjust  to  the  other  defendants,  seeing 
that  the  expense  they  had  already  incurred  would  thereby  be 
rendered  useless.  Without,  however,  dwelling  upon  that,  it  seems 
to  me  that  this  motion  must  fail,  upon  the  merits. 

The  action  is  brought  against  four  defendants, — the  writ  being 
sued  out  against  M.  Drouet  and  the  three  others  as  joint-con- 
tractors. No  doubt,  the  plaintiff  was  bound,  at  the  peril  of  a  plea 
in  abatement,  to  sue  all.  The  writ  being  issued,  nothing  is  done 
upon  it  which  can  at  all  interfere  with  the  exercise  by  M.  Drouet  of 
his  diplomatic  functions,  or  with  his  personal  comfort  or  dignity. 
But,  knowing  that  a  writ  has  issued,  or  having  reason  to  believe 
that  it  is  about  to  issue,  he  causes  his  attorney  to  write  to  the 
plaintiff's  attorney,  desiring  that  the  process  may  be  sent  to  him 
for  an  undertaking  to  appear.  He,  therefore,  voluntarily  attorns 
and  submits  himself  to  the  jurisdiction  of  the  Court.  Under  these 
circumstances,  I  think  he  cannot  be  permitted  now  to  complain 
that  the  suit  has  been  improperly  instituted  against  him.  On  the 
contrary,  I  think,  that,  by  analogy  to  the  doctrine  cited  from  the 
learned  jurists  whose  works  have  been  so  laboriously  consulted, 
the  action  may  well  be  maintained. 

It  is  said, — and  perhaps  truly  said, — that  an  ambassador  or 
foreign  minister  is  privileged  from  suit  in  the  Courts  of  the  country 
to  which  he  is  accredited,  or,  at  all  events,  from  being  proceeded 
against  in  a  manner  which  may  ultimately  result  in  the  coercion  of 
his  person,  or  the  seizure  of  his  personal  effects  necessary  to  his 
comfort  and  dignity ;  and  that  he  cannot  be  compelled,  in  invUum, 
or  against  bis  will,  to  engage  in  any  litigation  in  the  Courts  of  the 
country  to  which  he  is  sent.  But  all  the  foreign  jurists  hold,  that, 
if  the  sait  can  be  founded  without  attacking  the  personal  liberty  of 

[  *522  ]  the  ^ambassador,  or  interfering  with  his  dignity  or  personal  com- 
fort, it  may  proceed.  Various  passages  have  been  cited  to  show, 
that,  in  countries  where  the  civil  law  prevails,  and  where  jurisdic- 
tion can  be  founded  by  a  proceeding  in  rem  in  the  first  instance, 
where  there  are  houses  or  lands,  which  are  immoveable,  that  may 
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be  taken  to  foand  the  jurisdiction,  the  suit  may  proceed.  Moveable  Tatlor 
goods,  too,  which  are  unconnected  with  the  personal  comfort  and  b^^ 
dignity  of  the  ambassador,  may  be  taken  for  the  same  purpose. 
And,  when  we  consider  the  effect  of  the  proceeding,  and  what  may 
be  done  by  the  party  sued,  there  seems  to  be  no  substantial  distinc- 
tion between  the  two  modes :  because,  although  it  is  true,  that,  in 
countries  where  the  civil  law  prevails,  the  proceeding  is  in  reiUy 
and  the  means  of  litigation  between  the  parties  incidentally  estab- 
lished without  any  molestation  or  interference  with  the  person  of 
the  defendant;  yet,  if  the  defendant  chooses  to  appear,  for  the  pur- 
pose of  protecting  his  goods  and  investigating  the  matter  in  dispute, 
he  may  convert  that  which  was  originally  a  proceeding  in  rem  into 
a  proceeding  in  personam.  And  such  is  commonly  the  course  in 
the  Scotch  Courts.  If,  therefore,  as  in  Holland,  and  in  some  other 
countries,  where  goods  may  be  taken  for  the  purpose  of  founding 
jurisdiction,  the  defendant  may  come  in  and  convert  the  proceeding 
in  rem  into  a  proceeding  in  personam,  and  so  attorn  or  submit  him- 
self to  the  jurisdiction,  it  seems  to  me  that  there  is  no  distinction 
between  that  case  and  the  present,  where  there  has  been  no  attempt 
on  the  part  of  the  plaintiff  to  disturb  the  comfort  or  interfere  with 
the  personal  liberty  of  the  foreign  minister,  but  where  there  has 
been  the  mere  issuing  of  a  writ  to  which  he  has  voluntarily  appeared, 
and  thus  submitted  himself  to  the  jurisdiction.  I  do  not  feel  myself 
at  all  pressed  by  the  argument  urged  by  Afr.  WiUeSj  that  the  privi- 
lege in  question,  being  the  privilege  of  the  Sovereign,  cannot  be 
^abandoned  or  waived  by  the  ambassador  :  for,  when  the  author!-  f  *52a  ] 
ties  upon  which  that  argument  is  sought  to  be  sustained,  come  to 
be  examined,  they  do  not  show  that  the  ambassador  may  not 
submit  himself  to  the  jurisdiction,  for  the  purpose  of  having  the 
matter  in  difference  investigated  and  ascertained  ;  but  only  that  the 
sacred  character  of  the  person  of  the  ambassador  cannot  be  affected 
by  any  act  or  consent  on  his  part ;  and  that,  by  interfering  with 
the  person  of  the  ambassador,  or  with  the  goods  which  are  essential 
to  the  personal  comfort  and  dignity  of  his  position,  you  are  in  effect 
attacking  the  privilege  of  his  master.  That,  however,  is  not  the 
case  here :  for  anything  that  appears,  M.  Drouet  is  sued, — he  being 
a  joint-contractor,  and  so  a  necessary  party  to  the  action, — ^merely 
for  the  purpose  of  ascertaining  the  liability  of  the  other  defendants. 
If  he  had  not  thought  fit  to  attorn  to  the  jurisdiction,  but  had 
allowed  judgment  to  go  against  him  by  default,  non  constat  that 
anything  would  have  been  done  upon  the  judgment,  otherwise  than 
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Taylor  by  enforcing  it  against  the  other  defendants  If  any  ra.  aa.  or  Ji.  fa. 
Best.  were  issued  against  him  upon  the  judgment,  the  statute  of  Anne 
would  have  applied,  and  the  Court  might  have  been  called  upon  to 
interfere  to  prevent  its  being  put  in  force  against  him.  It  seems  to 
me  that  M.  Drouet  here  has  courted  the  jurisdiction,  and  that  we 
ought  not  to  interfere. 

Mauls,  J. : 

I  am  of  opinion,  that,  as  M.  Drouet  has  voluntarily  appeared  to 
the  action,  and  allowed  it  to  go  on  through  several  stages,  so  that 
the  application  could  not  be  granted  without  prejudice  to  the  rights 
of  the  other  defendants,  as  well  as  to  those  of  the  plaintiff,  the 
present  motion  ought  not  to  succeed.  Whether  an  ambassador  or 
public  minister  duly  accredited  to  the  Queen, — which  M.  Drouet 
[  '524  ]  undoubtedly  is, — is  so  far  *privileged  as  to  be  free  from  all  liability 
to  be  sued  in  the  Courts  of  this  country,  is  a  very  grave  question, 
and  one  which  does  not  seem  to  have  been  settled  by  any  judicial 
determination  in  our  Courts,  or  indeed  elsewhere.  In  the  cases  of 
applications  on  behalf  of  domestic  servants  of  ambassadors,  for  the 
special  remedy  given  by  the  8rd  section  of  the  statute  of  Anne,  the 
form  of  the  application  has  always  been,  to  cancel  the  bail-bond, 
and  to  discharge  the  party,  on  filing  common  bail.  That  having 
been  the  extent  of  the  relief  asked,  it  may  be  a  question  whether 
more  would  have  been  granted  if  more  had  been  asked.  Probably 
not.  But  there  is  a  manifest  distinction  between  the  case  of  an 
ambassador  and  that  of  the  domestic  servant  of  an  ambassador. 
The  privilege  is  not  that  of  the  servant,  but  of  the  ambassador.  It 
is  based  on  the  assumption,  that,  by  the  arrest  of  any  of  his  house- 
hold retinue,  the  personal  comfort  and  state  of  the  ambassador 
might  be  affected.  Where  these  are  not  interfered  with,  the 
ambassador  is  not  affected  by  the  suit,  and  consequently  the  ser- 
vant has  no  privilege.  These  cases  do  not  in  any  degree  determine 
the  point  which  has  been  attempted  to  be  raised  on  the  present 
occasion, — and  undoubtedly  it  is  a  point  which  is  very  fit  to  be  con- 
sidered whenever  it  may  be  properly  presented  for  decision, — vix. 
Whether  an  ambassador  or  public  minister  can  be  brought  into 
Court  against  his  will,  by  process  not  immediately  affecting  either 
his  person  or  his  property,  and  have  his  rights  and  liabilities  ascer- 
tained and  determined.  Unquestionably  it  must  to  a  certain  extent 
interfere  with  the  ambassador's  comfort  to  have  his  righto  in  any 
way  made  the  subject  of  litigation ;  and  therefore  it  may  well  be 
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that  the  privilege  he  enjoys  is  as  large  and  extensive  as  Mr.  Justice      Taylor 
Blackstone  affirms  it  to  be.    But  it  is  unnecessary  to  determine  that        ^^^ 
question  upon  the  present  occasion,  because,  whatever  may  be  the 
extent  of  the  ambassador's  privilege  in  *that  respect,  I  think,  that,       [  *525  ] 
where  he  is  sued  jointly  with  others,  and  appears  to  the  process, 
and  allows  the  suit  to  go  on  to  an  advanced  stage  without  offering 
any  objection,  and  where  there  does  not  appear  to  be  any  intention 
on  the  part  of  the  plaintiff  to  interfere  with  either  the  person  or  the 
property  of  the  ambassador,  and  where  the  action  may  proceed  to 
its  ultimate  termination  without  any  such  molestation  or  interfer- 
ence, we  should  do  wrong  to  give  effect  to  a  claim  of  privilege  which 
has  been  so  abandoned  by  the  voluntary  act  of  the  party.    For 
these  reasons,  I  agree  with  my  Lord  Chief  Justice  that  this  rule 
ought  to  be  discharged. 

Grbsswell,  J.: 

I  entirely  agree  with  my  Lord  and  my  brother  Maule,  and  for 
the  reasons  given  by  the  latter,  that  the  rule  should  be  discharged* 

WiLLUMs,  J.,  concurred. 

Pearson,  for  the  plaintiff,  asked  for  costs. 

Per  Curiam: 

"We  say  nothing  about  costs. 

Ride  discharged. 


Thb  YORK,  NEWCASTLE,  and  BERWICK  RAILWAY       i864. 

COMPANY.  ^^—^' 

(14  C.  B.  627—537  ;  S.  C.  2  C.  L.  R.  1357 ;  23  L.  J.  0.  P.  125 ;  18  Jur.  606.)  [  627  ] 

Pigs  were  deliyered  by  A.  at  a  railway  station  at  Alnwick,  to  be  carried 
to  Newcastle,  A.  paying  the  carriage,  and  receiving  a  ticket  intimating  the 
terms  upon  which  alone  the  Company  undertook  to  carry  them,  one  of  which 
-was  as  follows :  '  *  That  the  Company  be  not  responsible  for  the  non-delivery 
off  the  stock  within  any  certain  or  reasonable  time,  nor  in  time  for  any 
particular  market,  nor  are  they  requii*ed  to  forward  by  any  particular  train." 

In  an  aotion  by  A.  against  the  Company  in  the  county  court,  for  injury 
to  the  pigs  from  delay  in  the  conveyance  of  them,  the  Judge  left  it  to  the 
jury  to  say  whether  the  Company  received  the  pigs  as  common  carriers  for 
liire  for  carriage,  or  whether  they  received  them  under  the  special  contract 
set  forth  in  the  ticket  The  jury  having  found  against  the  Company: 
Seld,  a  misdirection,  inasmuch  as  there  was  no  evidence  whatever  that  the 
Company  had  received  the  pigs  upon  any  other  contract  than  that  set  forth 
in  the  special  contract. 

fSee  the  Bail  way  and  Canal  Traffic  Act,  1854;  Parker  v.  8,  E.  Rttil  Co, 
CIH77)  2  C.  P.  Div.  416,  46  L.  J.  C.  P.  768;  Richardson  v.  i?owM<ree  [1894]  A.  C. 
217,  63  L.  J.  Q.  B.  283.] 
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1854. 
May  27. 


SWEETING  V.  DARTHEZ  and  Others. 


(14  C.  13.  038-562 ;  S.  G.  23  L.  J.  C.  P.  131 ;   18  Jur.  958 ;  2  C.  L.  B.   1375; 

[  ^^^  ]  2  W.  B.  414  ;  23  L.  T.  0.  S.  93.) 

15y  a  charter-party  it  was  agi'eed,  that  the  ship  should  proceed  to  Per- 
nambuco,  and  there  load  from  the  factors  of  the  freighters,  having  first 
discharged  her  cargo,  if  any, — any  legal  merchandise,  to  the  extent  of  a 
full  cargo,  that  the  freighters  might  have  for  shipment,  and  should  proceed 
therewith  to  Valparaiso,  a  legal  port  between  Valparaiso  and  Guayaqnil, 
and  Guayaquil,  all  or  any,  and  there  discharge  the  cargo  laden  on  board  at 
Peniambuco,  and  at  the  port  between  Valparaiso  and  Guayaquil  (and 
Guayaquil)  inclusive,  also  discharge  any  goods  taken  on  board  at  Valparaiso 
for  tiiat  purpose,  and  at  any  and  all  the  aforesaid  ports  should  receive  and 
take  on  board  a  full  and  complete  cargo  of  legal  merchandise,  and  there- 
with proceed  to  Cork  or  Falmouth  for  orders  to  discharge,  and  deliver  the 
same  agi'eeably  to  bills  of  lading,  on  being  paid  freight  at  and  after  the  rate 
of  5/.  e«.  per  ton, — such  freight  to  be  in  full  for  the  voyage ;  the  cargo  from 
Pernambuco  being  freight  free,  as  well  as  those  goods  shipped  at  Valparaiso, 
if  any,  for  the  porte  at  which  the  vessel  should  load  her  homeward  cargo. 

Seventy  running  days  were  to  be  allowed  the  said  merehant,  if  the  ship 
was  not  sooner  dispatehed,  for  loading,  discharging,  and  re-loading  the 
said  ship  at  the  several  ports  she  should  proceed  to  for  that  purpose,  to 
commence  and  be  computed  from  the  several  periods  of  the  vessel  being 
clear  and  ready  for  those  purposes. 

The  ship  took  in  cargo  at  Pernambuco,  which  was  discharged  at  Val- 
paraiso. At  Valparaiso  she  took  on  board  goods  belonging  to  the  freighters, 
and  also  to  other  merchante,  for  Paita  (a  port  between  Valparaiso  and 
Guayaquil)  and  Guayaquil,  part  of  which  were  to  be  discharged  there,  and 
the  rest  to  be  carried  to  England.  No  part  of  the  homewaid  cargo  was  put 
on  board  at  Paita.  The  seventy  running  days  were  all  consumed  at  Per- 
nambuco, Valparaiso,  Paita,  and  Guayaquil,  viz.  thirteen  at  Pernambuco, 
thirty-nine  at  Valparaiso,  eight  at  Paita,  and  the  rest  at  Guayaquil, — pirn 
three  days,  for  which  demuiTage  was  paid  to  the  master : 

Ueld,  that  the  stipulated  freight  of  5/.  5«.  covered  the  whole  voyage,  and 
that  the  owner  was  not  entitled  to  freight  for  the  goods  carried  from  Val- 
paraiso to  Paita,  although  no  part  of  the  homeward  cargo  was  loaded  at  the 
last-mentioned  place. 

Held  also,  that  the  seventy  running  days  *'for  loading,  discharging,  and 
re-loading,"  only  applied  to  the  ports  of  loading,  intermediate  discharge, 
and  re-loading,  and  consequently  that  the  charterers  were  entitled  to  a 
reasonable  time  for  unloading  the  homeward  cai'go  in  London,  without 
paying  demurrage. 

This  was  an  action  of  assumpsit  to  recover  2,207/.  3«.  1(M. 
claimed  by  the  plaintifif  on  a  charter-party  duly  made  and  executed 
at  London  on  the  15th  of  November,  1848,  by  and  between  the 
plaintifif  and  defendants  respectively. 

The  declaration  stated,  that,  on  the  15th  of  November,  1848,  by 
a  certain  charter-party  of  afifreightment  then  made  between  the 
plaintifif,  therein  described  to  be  owner  (as  the  fact  was  and  is)  of 
the  good  ship  or  vessel  called  the  Enterprise,  of  the  measurement  of 
336jo'55oths  tons,  or  thereabouts,  then  in  the  port  of  London,  and 
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the  defendants,  therein  described  by  and  under  the  name,  style,     hwbbtiko 

and  firm  of  Messrs.  Darthez,  *Brother8,  of  London,  merchants  and     dartiikz. 

freighters, — it  was  that  day  mutually  agreed,  amongst  other  things,       [  ♦sse  ] 

between  the  plaintiff  and  defendants,  that  the   said   ship,  being 

tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 

should  with  all  convenient  speed  sail  and  proceed  not  later  than 

the  80th  of  November  instant,  to  wit,  the  80th  of  November,  1848, 

direct  to  Pernambuco,  or  so  near  thereto  as  she  might  safely  get, 

and  there  should  load  from  the  factors  of  the  said  freighters,  having 

first  discharged  her  cargo  (if  any),  any  legal  merchandise,  to  the 

extent  of  a  full  and  complete  cargo,  that  the  said  freighters  might 

have  for  shipment ;  and,  being  so  loaded,  should  therewith  proceed 

to  Valparaiso,  a  legal  port  between  Valparaiso  and  Guayaquil,  and 

Guayaquil,  all  or  any,  and  there  discharge  the  cargo  laden  on  board 

at  Pernambuco,  and  at  the  port  between  Valparaiso  and  Guayaquil  (i) 

inclusive  also  discharge  any  goods  taken  on  board  at  Valparaiso  for 

that  purpose ;  and  at  any  and  all  the  aforesaid  ports  should  receive 

and  take  on  board  a  full  and  complete  cargo  of  legal  merchandise, 

copper-ore  not  to  exceed  two-thirds  of  the  cargo,  and  which  full 

cargo  the  freighters  bound  themselves  to  ship,  not  exceeding  what 

she  could  reasonably  stow  and  carry  over  and  above  her  tackle, 

apparel,  provisions,  and  furniture;  and,  being  so  loaded,  should 

therewith  proceed  to  Cork  or  Falmouth  for  orders  either  to  discharge 

at  Santander  or  a  safe  port  in  the  United  Kingdom, — if  London,  in 

any  dock  the  said  freighters  should  and  might  appoint, — and  deliver 

the  same  agreeably  to  bills  of  loading,  on  being  paid  freight  at  and 

after  the  rate  of  51.  Bs.  per  ton  of  20  cwt.,  gross  weight,  for  nitrate 

of  soda,  guano,  salted  hides,  coffee,  copper-ore,  the  other  goods,  if 

any,  in  proportion  thereto,  with  IO9.  per  ton  additional  freight 

should  the  vessel  be  ordered  to  Santander :  such  freight  should 

and  was  to  be  in  full  *for  the  voyage ;  the  cargo  from  Pernambuco      [  *5i0  ] 

being  freight  free,  as  well  as  those  goods  shipped  at  Valparaiso,  if  any, 

for  the  port  at  which  the  vessel  should  load  her  homeward  cargo : 

the  freighters  to  pay  any  difference  of  expense  arising  in  taking 

goods  at  Valparaiso  instead  of  proceeding  in  ballast  (the  act  of  God^ 

the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 

accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 

kind  soever  during  the  said  voyage,  always  excepted):  half  the 

freight  to  be  paid,  on  unloading  and  right  delivery  of  the  cargo,  in 

cash,  and  the  remainder  by  approved  bills  at  three  months,  or  in 

(1)  (And  Guayaquil). 
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swuETijio  cash  equal  thereto :  seventy  running  days  ^ere  to  be  allowed  the 
Oabthbz.  said  merchants  (if  the  ship  was  not  sooner  dispatched)  for  loading, 
discharging,  and  re-loading  the  said  ship  at  the  several  ports  she 
might  proceed  to  for  that  purpose,  to  commence  and  be  computed 
from  the  several  periods  of  the  vessel  being  clear  and  ready  for 
those  purposes,  the  master  giving  the  said  freighters'  agents  written 
notice  to  that  effect ;  and  ten  days  on  demurrage  over  and  above  the 
said  laying  days,  at  7L  per  day :  cash  for  ordinary  ship's  disburse- 
ments to  be  advanced  the  master  abroad,  free  of  interest  and 
commission,  not  exceeding  5002.,  at  the  current  rate  of  exchange, 
the  same  to  be  on  account  of  chartered  freight;  the  freighters 
having  the  power  to  insure  the  advance,  the  expense  of  which  was 
to  be  paid  by  the  owner,  and  to  be  deducted  from  the  freight  at  the 
settlement  thereof :  all  goods  to  be  brought  to  and  taken  from 
alongside  at  the  expense  and  risk  of  the  freighters ;  and  the  master 
to  sign  bills  of  lading  at  any  rate  of  freight  required,  without 
prejudice  to  the  said  charter-party :  the  owners  to  have  an  absolute 
lien  upon  the  cargo  for  all  freight,  dead-freight,  and  demurrage :  the 
vessel  upon  her  return  to  be  addressed  to  H.  D.  C.  Toulmin  in 
London,  to  whom  the  commission  upon  the  said  charter-party  was 
[  *54i  j  due,  ship  lost  or  not  lost,  and  with  *whom  the  original  charter- 
party  was  deposited :  penalty  for  non-performance  of  the  said 
agreement,  8,0002. :  should  the  vessel  have  to  proceed  from  Valparaiso 
to  a  port  between  Valparaiso  and  Guayaquil,  and  from  thence  to 
Guayaquil,  the  port  and  pilot-charge  at  such  intermediate  port 
to  be  paid  by  freighters :  and  it  was  further  by  the  said  charter- 
party  agreed,  should  the  freighters  require  it,  that  they  should  have 
the  power  at  the  ports  of  loading  to  determine  the  port  of  discharge ; 
in  which  case  it  would  be  unnecessary  for  the  vessel  to  call  at  Cork 
or  Falmouth  for  orders ;  should  they  order  the  vessel  to  Santander 
with  a  cargo  of  cocoa  or  other  light  freight,  they  were  to  provide 
sufficient  copper-ore  or  other  goods  applicable  for  dead-weight,  so 
as  to  render  it  unnecessary  for  the  vessel  to  take  ballast ;  and  they 
were  to  have  the  power  to  discharge  the  whole  or  any  part  of  the 
cargo  at  Santander,  and,  in  the  latter  case,  to  order  her  to  a  safe 
port  in  the  United  Kingdom  to  discharge  the  remainder ;  and,  in 
either  case,  they  were  to  pay  freight  at  and  after  the  rate  of  SL  15«. 
per  ton,  gross  weight,  for  nitrate  of  soda,  salted  hides,  coffee,  copper- 
ore  ;  other  goods  in  proportion  thereto ;  and  such  freight  to  be  paid 
as  thereinbefore  mentioned :  And  it  was  also  agreed  between  the 
said  parties,  that,  should  any  specici  gold  and  silver  bars,  and  gold* 


VOL.  xcvm.]        1854.    C.  P.     14  C.  B.  541—547.  751 

dust,  be  shipped,  the  freight  should  be  equally  divided  between  the     Swkjsting 
said  owner  and  the  said  freighters :  and  the  said  vessel  was  to  be     dabtukz. 
addressed  to  freighters'  agents  abroad,  free  of  commission  on  freight 
earned  under  the  said  charter-party :  Mutual  promises. 

[Then  followed  averments  of  performance  on  the  plaintiffs  part 
and  breaches,  viz. :  First,  not  discharging  and  reloading  at  the 
foreign  ports  within  the  lay  days;  second,  non-payment  of  the 
freight,  viz.,  5,000Z.,  half  in  cash  on  delivery  of  the  cargo  and  half  by 
approved  bills  at  three  months,  and  non-payment  of  the  sum  of 
1O02.  for  demurrage.] 

There  was  a  second  count,  for  freight  due  for  the  conveyance  of       [  ^^^  ] 
goods  for  the  defendants,  and  for  the  use  of  the  plaintiff's  ship  by  the 
defendants  kept  and  retained  on  demurrage,  and  for  money  found 
due  from  the  defendants  to  the  plaintiff  upon  an  account  stated. 

Plea, — to  the  first  breach  in  the  first  count, — that  the  defendants 
did  not  exceed  the  number  of  days  in  the  charter-party  mentioned 
for  loading,  discharging,  and  reloading  the  ship  at  the  several  ports 
to  which  she  proceeded  for  that  purpose,  commencing  the  same 
days  from  the  several  periods  of  the  vessel  being  clear  and  ready 
for  those  purposes,  and  from  the  master's  having  given  the 
freighters'  agents  written  notice  to  that  effect,  and  the  said  ten  days 
on  demurrage  over  and  above  the  said  laying  days,  in  manner  and 
form,  (Sec. 

Secondly, — as  to  the  last  breach  in  the  first  count,  so  far  as 
related  to  8,5172.  16a.  2d.,  parcel  of  the  said  sum  of  6,0002.  therein, 
and  to  the  said  sum  of  1002.  therein  mentioned, — that  the  said  sum, 
parcel,  &c.,  and  the  said  sum  of  1002.,  did  not,  nor  did  either  of 
tbem,  or  any  part  thereof,  become  due  and  payable  to  the  plaintiff, 
in  manner  and  form,  &c. 

Thirdly, — to  the  premises  in  the  introductory  part  of  the  last       [647  ] 
plea  mentioned, — payment  before  action  brought. 

fourthly, — to  the  same, — a  set-off  for  work  and  labour,  goods 
sold,  money  lent,  money  paid,  &c. 

Pif  thly, — ^as  to  the  last  breach  in  the  first  count  other  than  and 
residue  of  the  premises  in  the  introductory  part  of  the  second  plea 
rnentioned, — payment  into  Court  of  1,4822.  8«.  10(2. 

Sixthly, — to  the  last  count, — non  asmmpsiU 

Seventhly, — to  the  last  count, — payment  before  action  brought. 

Eighthly,— to  the  last  count, — a  set-off  for  work  and  labour, 
goods  sold,  money  lent,  i&c. 

The  plaintiff  joined  issue  on  the  first,  second,  and  sixth  pleas, 
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SwBKTiKG     traversed  the  third,  fourth,  seventh,  and  eighth  pleas,  and  replied 
Dart'hez.     damages  tdtra  to  the  fifth  plea. 

The  particulars  of  demand  were  as  follows : 

'*  This  action  is  brought  to  recover  the  sum  of  2,207L  3«.  lOd., 
the  balance  due  (after  giving  credit  by  the  plaintiff  to  the  defen- 
dants for  the  sum  of  1,404Z.  16^.  id.  paid  by  the  defendants  to  or  for 
the  use  of  the  plaintiff)  from  the  defendants  to  the  plaintiff  for 
freight  and  demurrage  of  the  ship  Entei-prige,  the  full  particulars 
of  which  have  already  been  delivered  to  the  defendants. 

"  Above  are  the  particulars  of  the  plaintiff's  demand  for  which 
this  action  is  brought,  and  for  the  recovery  whereof  the  plaintiff 
will  rely  on  the  whole  or  any  part  of  the  declaration. 

'^And  the  plaintiff  will  seek  to  recover  the  said  sum  of 
2,207{.  8«.  lOd.  on  an  account  stated." 

The  following  is  the  freight  account  referred  to  in  the  above 
particulars : 

[Then  follows  the  freight  account  showing  the  items  amounting 
to  8,6121.  0«.  2d.  for  freight  and  demurrage,  and  giving  credit 
for  l,404i.  16«.  id.,  leaving  a  balance  due  to  the  plaintiff  of 
2,207i.  8«.  lOd.  The  particulars  of  defendants'  set-off  contained 
the  same  items  as  those  for  which  the  plaintiff  gave  credit  and  an 
additional  item  of  23f.,  which  was  admitted  by  the  plaintiff.] 
[649]  The  defendants  admitted  all  the  items  in  the  plaintiff's  parti- 

culars except  the  last  two,  viz. : 

"  8,808  packages  of  merchandise  from  Valparaiso  to  £  s.  d. 

Paita 625  0  0 

"  Demurrage  from  11th  February  to  21st  February, 

1850,  eleven  days,  at  71.  per  day       .        .        .   77  0  0  " 

To  these  two  items  the  case  is  confined.    *    *    * 

After  executing  the  charter-party  (which  was  set  out  in  the  case), 
the  Entei-piise^  on  a  day  not  later  than  the  80th  of  November, 
1848,  proceeded  from  the  port  of  London  to  Pernambuco,  where 
she  arrived. 

On  the  15th  of  February,  1849,  the  said  vessel  was  clear  and 
ready  at  Pernambuco  for  loading  and  re-loading,  within  the  true 
intent  and  meaning  of  the  said  charter-party,— of  all  which  the 
master  on  the  day  and  year  last  aforesaid  gave  the  freighters'  agents 
at  Pernambuco  a  written  notice,  as  pointed  out  in  the  charter-party. 

On  the  day  and  year  last  aforesaid  the  vessel  commenced  loading 
from  the  factors  of  the  defendants  at  Pernambuco  a  certain  cargo 
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of  legal  merchandise ;  and,  *being  so  loaded,  the  ship  on  the  28th     sweeting 
of  February,  1849,  therewith  proceeded  to  Valparaiso,  having  con-     dabthbz. 
sumed  as  aforesaid,  at  Pernambuco  aforesaid,  thirteen  days  of  the      [  'sso  ] 
said  seventy  running  days  allowed  by  the  charter-party. 

The  vessel  arrived  at  Valparaiso  aforesaid  with  the  said  cargo  so 
loaded  as  aforesaid  at  Pernambuco,  on  the  28rd  of  May,  1849,  and 
there  discharged  the  said  cargo  so  shipped  at  Pernambuco. 

On  the  20th  of  June,  1849,  the  vessel  was  clear  and  ready  at 
Valparaiso  for  loading  and  re-loading  within  the  true  intent  and 
meaning  of  the  charter-party, — of  all  which  last-mentioned  pre- 
mises the  master  on  the  day  and  year  last  aforesaid  gave  to  Messrs. 
Francisco  Alvarez  &  Co.,  hereinafter  mentioned,  at  Valparaiso 
aforesaid,  written  notice,  as  required  by  the  said  charter-party. 

On  the  day  and  year  last  aforesaid,  the  vessel  commenced  loading 
at  Valparaiso  a  certain  cargo  of  legal  merchandise,  part  thereof 
consisting  of  the  copper  and  wood  in  the  particulars  mentioned, 
being  for  the  purpose  of  being  carried  to  Santander  or  the  United 
Kingdom,  and  part  of  the  rest  for  the  purpose  of  being  carried  to 
Paita,  a  legal  port  between  Valparaiso  and  Guayaquil,  and  other 
part  thereof  for  the  purpose  of  being  carried  to  Guayaquil. 

The  defendants  entered  into  the  said  charter-party  as  agents  for 
and  on  behalf  of  the  house  of  Francisco  Alvarez  &  Co.,  resident 
merchants  in  Valparaiso,  who  were  the  real  principals  in  the 
transaction. 

Francisco  Alvarez  &  Go.  shipped  8,882  packages  of  goods  at 
Valparaiso,  being  their  own  property;  part  thereof,  viz.,  2,642 
packages,  to  be  carried  to  the  port  of  Paita,  and  the  other  part  to  be 
carried  to  Guayaquil,  and  from  thence  to  the  United  Kingdom  or 
Santander,  as  provided  by  the  charter. 

There  are  newspapers  published  at  certain  fixed  days  in  the  week 
at  Valparaiso ;  and  in  these  newspapers  the  ship  was  advertised, 
and  stated  to  be  ready  to  receive  goods  for  Paita  and  Guayaquil. 

During  the  time  the  vessel  was  lying  at  Valparaiso,  the  said  [  65i  ] 
Francisco  Alvarez  &  Go.  shipped  the  said  goods  on  board  her  as 
aforesaid,  partly  for  Paita  and  partly  for  Guayaquil  and  the  United 
Kingdom  or  Santander  as  aforesaid,  and  Messrs.  Santiago  &  Go., 
Messrs.  Glaudio  Montezela  &  Go.,  Joseph  Maqueira,  F.  Pena  &  Go. 
Graham,  Bowe,  &  Go.,  J.  H.  Polkemus,  and  Abaroca  Assinado, 
merchants  in  Valparaiso,  or  some  of  tHem,  also  shipped  661  pack- 
ages of  goods  to  be  carried  to  Paita,  and  others  of  them  shipped 
certain  goods  to  be  carried  to   Guayaquil.     The  said  goods  so 
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swivrnro  shipped  at  Valparaiso  by  the  said  Francisco  Alvarez  &  Co.  were 
Dabthbz.  their  own  property ;  but  the  goods  shipped  by  the  several  other 
parties  before  named  were  not,  nor  was  any  part  of  them,  the  pro- 
perty of  the  defendants  or  of  the  said  Francisco  Alvarez  &  Co.,  nor 
had  they  ever  any  legal  or  equitable  interest  therein,  except  as 
carriers  from  Valparaiso  to  Paita  and  Guayaquil. 

The  said  vessel,  having  at  Valparaiso  aforesaid  taken  on  board 
the  said  goods,  did,  on  the  10th  of  July,  1849,  proceed  therewith 
to  Paita  aforesaid,  so  being  a  legal  port  between  Valparaiso  and 
Guayaquil  within  the  meaning  of  the  said  charter-party,  having 
consumed  at  Valparaiso  aforesaid  thirty-nine  more  of  the  said 
seventy  running  days  allowed  by  the  said  charter-party,  in  loading 
the  said  cargo  at  Valparaiso. 

The  vessel  arrived  at  Paita  on  the  3rd  of  August,  1849,  and  there 
discharged  all  the  said  goods  so  put  on  board  at  Valparaiso  afore- 
said which  were  destined  for  that  port. 

The  captain  signed  bills  of  lading  for  the  goods  shipped  at 
Valpar&iso.  In  the  bills  of  lading  for  the  goods  shipped  by 
Francisco  Alvarez  &  Co.,  the  freight  is  stated  to  be  according  to 
charter-party.  In  the  other  bills  of  lading,  certain  rates  of  freight 
are  mentioned. 
[  ^552  ]  The  plaintiff  claims  freight  for  the  goods  shipped  by  ^Alvarez  t 

Co.,  and  delivered  at  Paita,  and  also  claims  the  amount  of  the 
freight  received  by  Alvarez  &  Co.  for  the  other  goods  landed  at 
Paita. 

Eight  more  of  the  seventy  (laying)  days  were  consumed  at  Paita. 
No  homeward  cargo  was  put  on  board  the  said  vessel  at  Paita.  The 
vessel  then  proceeded  to  Guayaquil,  and  arrived  there  on  the  18th 
of  August,  1849. 

The  vessel  was  clear  at  Guayaquil  for  loading,  discharging,  and 
re-loading  within  the  true  intent  and  meaning  of  the  charter-party 
on  the  20th  of  August,  1849, — of  which  fact  the  master  on  that 
day  gave  notice  in  writing,  as  required  by  the  charter-party. 

The  vessel  then  took  on  board  at  Guayaquil'  some  farther  legal 
merchandise,  making,  with  that  loaded  at  Valparaiso  for  the  United 
Kingdom  or  Santander  as  aforesaid,  a  full  and  complete  cargo  of 
legal  merchandise ;  and,  being  so  loaded,  did  on  the  10th  of  Sep- 
tember, 1849,  proceed  therewith  to  Falmouth  for  orders ;  having 
consumed  at  Guayaquil  all  the  remainder  of  the  said  seventy  laying 
days,  and  three  days  beyond,  for  which  demurrage  was  paid  at  7L 
per  day,  at  Guayaquil,  to  the  captain. 
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The  vessel  arrived  at  Falmouth,  with  the  said  fall  and  oomplete  Bwbetino 
cargo  of  legal  merchandise,  on  the  Ist  of  November,  1849,  and  darthbz. 
received  orders  from  the  defendants  to  proceed  to  London  to  dis- 
charge the  said  cargo  in  the  London  Docks,  and  to  deliver  the  same 
agreeably  to  the  bills  of  lading ;  and  the  ship  proceeded  to  and 
arrived  at  the  London  Docks  on  the  11th  of  January,  1850,  where, 
within  a  reasonable  time  after  her  arrival,  she  delivered  her 
cargo. 

If  the  number  of  days  occupied  in  delivering  the  cargo  at  the 
London  Docks  is  added  to  the  seventy  lay  days  and  three  demur- 
rage days  before  mentioned,  the  whole  number  of  days  occupied  in 
loading,  discharging,  and  *re-loading  exceeded  the  said  number  of  [  ^rm  ] 
days  in  the  charter-party  limited  for  loading,  discharging,  and  re- 
loading, as  therein  provided,  by  eleven  days  in  addition  to  the  three 
days  paid  for  at  Guayaquil,  over  and  above  the  said  seventy  laying 
days  in  the  charter-party  mentioned. 

If  the  number  of  days  so  occupied  in  delivering  at  London  is  not 
to  be  so  added,  nothing  is  due  for  demurrage. 

The  charge  for  the  said  eleven  days  demurrage,  according  to  the 
rate  in  the  charter-party,  amounts  to  IIL  Nothing  has  been  paid 
by  the  defendants  on  account  of  the  time  occupied  in  discharging 
at  the  London  Docks. 

The  questions  for  the  opinion  of  the  Court,  are, — first,  whether 
the  plaintiff  can  recover  freight  on  the  goods  shipped  by  the  said 
Francisco  Alvarez  &  Go.  at  Valparaiso,  and  delivered  at  Faita, — 
secondly,  whether  the  plaintiff  can  recover  the  amount  received  by 
Alvarez  &  Co.  from  the  receivers  of  the  goods  shipped  by  other 
persons  at  Valparaiso,  and  delivered  at  Paita, — thirdly,  whether  the 
plaintiff  can  recover  the  whole  or  any  part  of  the  said  sum  of  111. 
for  the  demurrage  of  eleven  days,  as  mentioned  above,  over  and  above 
the  said  seventy  lay  days  allowed  by  the  charter-party. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover  freight  on  the  goods  shipped  by  Alvarez  &  Co.  at  Valpa- 
raiso, and  delivered  at  Paita,  and  also  the  amount  received  by 
Alvarez  &  Co.  from  the  receivers  of  the  goods  shipped  by  other 
persons  at  Valparaiso,  and  delivered  at  Paita,  then  the  amount  of 
such  freight  was  to  be  ascertained  by  Mr.  W.  Richards  (a  merchant), 
and  the  defendants  agreed  that  the  judgment  should  be  entered 
forthwith  for  the  plaintiff  for  the  sum  which  Mr.  Richards  should 
by  any  writing  under  hand  certify  to  be  the  amount  of  such  freight, 
but  deducting  therefrom  98Z.,  the  demurrage  for  fourteen  days,  the 
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swinnro    *time  occupied  at  Valparaiso  in  taking  in  the  goods  to  be  delivered 

Darthkz.     ftt  Paita,  and  in  delivering  the  same  at  Paita. 
[  *6ft4  ]  If  the  Court  should  be  of  opinion  that  the  plaintiff  was  not 

entitled  to  recover  the  freight  of  the  goods  delivered  at  Paita,  or 
any  part  of  such  freight,  but  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover  the  said  sum  of  77/.,  or  any  part  of  it,  then 
the  defendants  agreed  that  judgment  should  be  entered  for  the 
plaintiff  for  the  whole  or  such  part  of  the  said  sum  as  the  plaintiff 
was  entitled  to  recover. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover  from  the  defendants  any  part  of  the  above  sums,  the 
judgment  was  to  be  entered  for  the  defendants. 

Watson  (with  whom  was  Pearson),  for  the  plaintiff: 

1.  The  plaintiff  is  entitled  to  freight  on  the  goods  of  Alvarez  & 
Co.,  carried  from  Valparaiso  to  Paita,  and  also  to  the  freight 
received  by  Alvarez  &  Go.  for  the  carriage  of  goods  of  other  persons 
from  Valparaiso  to  Paita.  The  charter-party  is  for  a  home  voyage 
from  three  ports  in  the  Pacific, — Valparaiso,  a  port  between  that 
and  Guayaquil,  and  Guayaquil,— all  or  any.  Subordinate  to  that, 
the  freighters  were  entitled  to  load  at  Pemambuco  a  cargo  freight- 
free  to  Valparaiso,  Guayaquil,  or  the  intermediate  port  at  which 
the  homeward  cargo  was  to  be  loaded :  but  they  had  no  right  to 
send  the  ship  as  a  seeking  ship  to  Paita,  the  intermediate  port. 

(Grbsswell,  J. :  Suppose  some  of  the  goods  were  sent  to  Paita, 
the  freighters'  agents  expecting  to  load  there  cargo  for  the  home 
voyage,  and  landed  there, — would  the  charterers'  liability  to  freight 
on  those  goods  depend  upon  the  fact  of  other  goods  being  shipped 
there  or  not  ?) 

Their  liability  to  freight  might  remain  in  abeyance:  it  would 
[  ^655  ]  depend  upon  whether  or  not  Paita  afterwards  became  a  port  *of 
loading.  Freight  is  payable  on  the  homeward  cargo  only,  the 
charterers  being  at  liberty  to  carry  a  cargo  freight  free  bom 
Pemambuco  to  Valparaiso,  a  port  between  Valparaiso  and  Guaya- 
quil, and  Guayaquil,  all  or  any,  and  there  discharge  the  eargo 
taken  on  board  at  Pemambuco.  It  was  not  obligatory  on  the 
charterers  to  load  a  cargo  at  the  last-mentioned  place.  The  vessel 
was  to  proceed  to  the  three  other  ports,  all  or  any,  not  for  the 
purpose  of  carrying  cargo  there  on  freight,  but  there  to  load  a 
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home  cargo.  Alvarez  &  Go.  shipped  goods  of  their  own,  and  also  Swekting 
goods  of  other  persons,  at  Valparaiso,  for  Paita,  having  no  reason  uabthez. 
to  suppose  they  had  any  goods  at  Paita  to  carry  to  England.  The 
liberty  to  send  goods  to  Paita  was  only  to  be  exercised  in  the  event 
of  Paita  being  a  loading  port.  Suppose  a  full  cargo  had  been 
loaded  at  Valparaiso  for  Paita,  and  all  were  landed  there, — no 
provision  is  made  in  the  charter-party,  in  that  event,  for  the  expense 
of  ballasting  the  ship  for  the  voyage  to  Guayaquil,  which  there 
unquestionably  would  have  been,  if  the  defendants*  construction  of 
that  instrument  be  the  true  one. 

(Jervis,  Gh.  J. :  The  owner  would  have  had  to  find  ballast  if  no 
cargo  was  put  on  board  at  Pernambuco.) 

No  lay  days  are  allowed  for  the  loading  of  ballast. 

(Jbrvis,  Gh.  J. :  All  the  freight  provided  for  by  the  charter-party, 
is,  the  homeward  freight.  No  provision  whatever  is  made  for  any 
other.  The  cargo  shipped  at  Pernambuco  or  Valparaiso  for  the 
intermediate  ports,  is  to  be  freight  free.) 

At  Pernambuco,  the  ship  was  a  seeking  ship.  The  case  of  SoUf/  v. 
Whitmore  (1)  is  somewhat  in  point.     *     ♦     * 

( Jbbvis,  Gh.  J. :  Policy  cases  can  only  apply  where  the  Gourt       [  556  ] 
agrees  with  you  on  the  construction  of  the  charter-party.) 

2.  The  next  question  is  as  to  the  meaning  of  these  words  in  the 
charter-party,—"  Seventy  running  days  are  to  be  allowed  the  said 
merchants,  if  the  ship  is  not  sooner  dispatched,  for  loading,  dis- 
charging, and  re-loading  the  said  ship  at  the  several  ports  she 
proceeds  to  for  that  purpose."  That  means,  for  the  original  loading 
at  Pernambuco,  and  loading,  discharging,  and  re-loading  at  Valpa- 
raiso and  the  other  intermediate  ports,  and  discharging  at  the 
ultimate  port  of  destination. 

(Jebvis,  Gh.  J. :  Does  it  not  mean  a  discharging  which  is  followed 
by  a  re-loading  ?) 

It  is  submitted  that  the  word  "  re-loading  "  was  not  intended  so  to 
control  the  word  "  discharging." 

(1)  21  B.  B,  274  (5  B.  &  Aid.  4d}. 
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SwBRiKo        (Jervis,  Gh.  J.:  There  mast  be  a  discharging  after  the  ship 
DABTHn.     leaves  Pemambuco.) 

Not  necessarily  so.  The  charterers  were  not  compelled  to  take  on 
board  cargo  at  Pemambuco.  They  have  liberty  to  do  so:  that 
is  all. 

Cowling  (with  whom  was  C  Pollock),  contra: 

1.  This  is  not  a  charter-party  for  a  homeward  voyage.    The  oon- 
[  •557  ]      tract  is,  that,  if  the  freighters  will  pay  52.  59.  per  ton  for  *the  cargo 

shipped  for  London,  they  should  have  the  privilege  of  carrying  goods 
for  any  of  the  intermediate  ports  freight  free.  These'  clauses  are 
for  the  benefit  of  the  charterers,  not  for  that  of  the  owner.  The 
5/.  5s,  per  ton  was  to  be  in  full  for  the  voyage. 

'  (Jbrvis,  Ch.  J. :  By  the  charter-party,  the  owner  was  bound  to 
send  the  ship  to  Pemambuco.  Whether  goods  were  loaded 
there  for  the  intermediate  ports  or  not,  was  quite  immaterial 
to  him.) 

There  are  no  means  of  testing  the  amount  of  the  freight  for  the 
intermediate  voyages.    *    *    ♦ 

2.  The  charterers  are  not  liable  for  demurrage.  It  is  found  as  a 
fact  that  there  was  no  unnecessary  delay  or  loss  of  time  in 
unloading  in  the  London  Docks.    «    «    * 

[  558  ]  WaUon  was  heard  in  reply. 

Jbrvis,  Gh.  J. : 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
1.  In  the  first  place,  I  think  the  plaintiff  is  not  entitled  to  claim 
freight  on  the  intermediate  voyages,  either  from  the  charterers  or 
the  merchant  shippers.  The  charter-party  consists  of  two  parts  ; 
the  one  defines  the  voyage,  the  other  the  remuneration.  The  ship 
was  to  go  out  to  Pemambuco,  and  there  load  any  goods  the 
freighters  might  have  for  shipment,  and  proceed  therewith  to 
Valparaiso,  a  legal  port  between  Valparaiso  and  Guayaquil  (for 
which  may  be  read  Paita),  and  Guayaquil,  all  or  any,  and  there 
discharge  the  cargo  laden  on  board  at  Pemambuco,  and  at  Paita 
and  Guayaquil  also  discharge  any  goods  taken  on  board  at  Valpa- 
[  *o59  ]  raise  for  that  purpose,  and  at  any  and  all  the  aforesaid  *ports  take 
on  board  a  cargo  for  England,  and  there  deliver  the  sama  If  the 
charterers  chose  to  put  on  board  cargo  at  Valparaiso,  Paita,  and 


voL.xoYin.]        1854.    C.  P.    14  C.  B.  659—660.  759 

Guayaquil,  no  doubt  the  master  was  bound  to  proceed  to  each  of    Swsbtiho 
those  places.    The  charterers  were  at  liberty  to  take  on  board  at     dakthkz. 
Valparaiso  part  of  the  home  cargo,  and  also  goods  to  be  delivered 
partly  at  Paita  and  partly  at  Guayaquil ;  and  at  those  places,  or 
either  of  them,  to  take  in  the  rest  of  the  cargo  for  the  home  voyage. 
It  was  the  master*s  duty  to  go  to  the  three  places.    Mr.  Watson 
asks, — suppose  the  vessel  had  gone  from  Pernambuco  to  Guayaquil 
in  ballast,  would  she  then  have  been  bound  to  touch  at  Paita  ?    The 
answer  to  that,  is,  that,  the  charterers  in  that  case,  not  having 
exercised  the  option  given  to  them  by  the  charter-party  to  ship 
goods  for  Paita,  would  not  be  entitled  to  call  upon  the  master  to  go 
there.    That  being,  in  my  opinion,  the  true  construction  of  the 
charter*party  as  to  the  voyage,  the  next  question  is  as  to  the  meaning 
of  the  provision  touching  freight.     A  large  freight  is  stipulated 
for, — ''  Freight  at  and  after  the  rate  of  5{.  5«.  per  ton ;  and  such 
freight  shall  be  in  full  for  the  voyage."    If  the  charter-party  had 
stopped  there,  there  could  have  been  no  doubt  as  to  its  construction ; 
no  freight  would  then  have  been  payable  in  respect  of  the  inter- 
mediate voyages.    But  then  come  these  words, — '^  The  cargo  from 
Pernambuco  being  freight  free,  as  well  as  those  goods  shipped  at 
Valparaiso,  if  any,  for  the  ports  at  which  the  vessel  shall  load  her 
homeward  cargo."    It  is  said  that  these  words  apply  only  to  goods 
which  should  be  carried  from  Pernambuco  or  Valparaiso  to  a  port 
from  which  a  portion  of  the  home  cargo  is  to  be  brought ;  and  that, 
as  no  home  cargo  was  taken  on  board  at  Paita,  the  goods  which 
were  freight  free  when  the  vessel  sailed  from  Valparaiso,  and  must 
have  remained  so  if  a  single  bale  of  the  home  cargo  had  been  put 
on  board  at  Paita,  became  liable  to  freight.    That  cannot  *be  the       [  *560  ] 
true  meaning  of  the   charter-party.    Assuming  the  three  ports 
named  or  referred  to, — Valparaiso,  Paita,  and  Guayaquil, — to  be  the 
ports  of  loading,  the  agreement  is,  that  the  freight  for  the  voyage 
shall  be  52.  5«.  per  ton.    No  provision  whatever  is  made  for  any 
intermediate  freight :  and  it  is  not  to  be  expected  that  that  would 
have  been  omitted  if  intermediate  freight  had  been  in  any  event  in 
the  contemplation  of  the  parties.    It  seems  to  me,  therefore,  that, 
upon  the  first  and  principal  question  in  the  case,  the  defendants  are 
entitled  to  judgment.    2.  I  also  think  the  same  results  follows  as 
to  the  second  question.     The  plaintiff  is  not  entitled  to  demurrage 
for  the  days  consumed  in  the  unloading  of  the  ship  in  the  London 
Docks.    I  think  the  seventy  laying  days  ''  for  loading,  discharging, 
and  re-loading  at  the  several  ports  she  proceeds  to  for  that  purpose/' 
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BwsRiNo  are  applicable  only  to  the  ports  at  which  the  vessel  was  to  load  and 
Daethkz.  discharge  the  intermediate  cargo,  and  re-load  for  the  home  voyage. 
That  seems  to  me  to  be  the  plain  and  simple  meaning  of  the  words. 
They  contemplate  the  period  to  be  allowed  for  loading  and  dis- 
charging at  Pernambuco,  Valparaiso,  Paita,  and  Goayaqail,  and 
re-loading  at  Valparaiso,  Paita,  and  Guayaqoil,  for  the  voyage  home. 
Upon  both  points,  therefore,  I  think  the  defendants  are  entitled  to 
judgment. 

Crbsswell,  J. : 

I  am  entirely  of  the  same  opinion.  Mr.  Watson^  as  it  seems  to 
me,  is  claiming  something  altogether  extra  the  charter-party.  The 
contract  is,  for  a  voyage  out  to  Pernambuco,  there  to  load  a  cargo, 
and  proceed  therewith  to  Valparaiso,  Paita,  and  Guayaquil,  all  or 
any,  and  there  discharge  the  cargo  laden  at  Pernambuco,  and  at 
Paita  and  Guayaquil  discharge  any  goods  taken  on  board  at 
Valparaiso  for  that  purpose;  and,  at  any  and  all  the  aforesaid 
ports,  to  take  in  a  complete  cargo  for  home.  All  seems  to  me  to  be 
t  •561  ]  perfectly  *plain  and  clear.  The  provision  for  freight  is, — "  Freight 
at  and  after  the  rate  of  61.  Bs.  per  ton ;  such  freight  to  be  in  foil 
for  the  voyage,  the  cargo  from  Pernambuco  being  freight  free,  as 
well  as  those  goods  shipped  at  Valparaiso,  if  any,  for  the  ports  at 
which  the  vessel  shall  load  her  homeward  cargo."  The  whole  case 
of  the  plaintiff  rests  upon  these  words, — **  the  cargo  from  Per- 
nambuco being  freight  free,  as  well  as  those  goods  shipped  at 
Valparaiso,  if  any,  for  the  ports  at  which  the  vessel  shall  load  her 
homeward  cargo."  It  is  said  that  these  words  exempt  from  the 
intermediate  freight  only  such  goods  as  may  have  been  shipped  at 
Valparaiso  for  a  port  at  which  the  vessel  may  load  part  of  her 
homeward  cargo.  Assuming  that  the  words  are  ambiguous,  still 
they  cannot  have  the  effect  of  making  the  charterers  liable  for 
freight  which  the  charter-party  does  not  provide  for.  There  is  an 
express  contract  for  freight  for  the  voyage.  The  plaintiff,  therefore, 
can  have  no  right  to  claim  freight  for  the  carriage  of  goods  from 
Valparaiso  to  Paita.  The  argument  as  to  the  vessel  sailing  in 
ballast  from  Pernambuco,  is,  I  think,  entitled  to  no  weight.  2.  As 
to  the  claim  for  demurrage, — it  seems  to  me  that  the  seventy  running 
days  are  allowed  for  that  which  was  to  take  place  before  the  sailing 
of  the  vessel  for  her  final  port  of  discharge.  I  think  there  is  no 
pretence  for  the  claim  for  demurrage  for  the  time  reasonably 
consumed  in  the  delivery  of  the  cargo  in  the  London  Docks. 
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I  am  of  the  same  opinion.  It  is,  I  admit,  impossible  quite  to  Darthez. 
reconcile  the  construction  the  Court  is  putting  upon  this  charter- 
party,  if  the  passage  as  to  the  payment  of  freight  is  to  be  read 
literally.  The  question,  therefore,  is,  whether  the  ambiguity  in 
that  respect  is  to  control  and  override  the  evident  scope  and  intent 
of  the  whole  contract,  or  whether  we  may  deal  *with  it  as  a  clumsy  [  *562  ] 
mode  of  expressing  what  the  parties  meant.  I  think  the  latter  is 
the  correct  conclusion.  As  to  the  claim  for  demurrage,  I  entirely 
agree  with  the  rest  of  the  Court,  that  there  is  no  foundation  at  all 
for  it.  The  seventy  days  were  to  be  consumed  in  the  loading, 
discharging,  and  re-loading  before  the  vessel  started  on  the  voyage 

home. 

Judgment  for  the  defendants. 


CA8SE  V.  WEIGHT.  ^^s*- 

J/ayll. 
(14  C.  B.  562—563 ;  8.  C.  23  L.  J.  0.  P.  144.)  


[Obsolete  practice.] 


ARNELL  (1)  V.  The  COMPANY  of  PEOPRIETOES  op       i864. 
THE  REGENT'S   CANAL.  ^'• 

(14  C.  B.  564—581 ;  S.  C.  23  L.  J.  C.  P.  155 ;  18  Jur.  632.)  [  ^^*  ] 

The  55  Geo.  III.  c.  xxv.,  s.  3,  impowers  certain  local  Commissioners,  in 
lieu  of  the  powers  which  they  had  before,  under  two  Acts  of  41  Geo.  III. 
c.  cxzxL,  and  43  Geo.  U£.  c.  cxxxiz.  *'  to  view  and  inspect  any  street, 
square,  or  other  public  passage  or  place  within  the  limits,  &c.,  which  now 
is,  or  hereafter  may  be,  built  upon,  or  in  building/'  and,  if  upon  such  view 
they  should  be  of  opinion  that  the  foot  and  carriage  ways  of  the  same  are 
fit  and  proper  to  be  levelled  or  filled  in  and  paved,  to  give  notice,  by  their 
surveyor,  *'to  the  owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees,  of  any  such  land,  ground,  house,  shop,  warehouse,  coach-house, 
stable,  cellar,  vault,  tenement,  or  hereditament,  situated  in  any  such  street, 
square,  or  other  passage  or  place,''  requiring  them  to  compound  for  the 

(1)  Clerk  to  the  Commissioners  for  which  are  and  shall  be  made  upon 

executing  the  powers  of  certain  Acts  certain  pieces  or  plots  of  ground  in  the 

of  Parliament  made  and  passed  in  the  parish  of  St.  Paucras,  in  the  county  of 

41  st  year  of  the   reign  of   his  late  Middlesex,   belonging   to  the   Right 

Majesty  King  George  III.  c.  cxxxi.,  Honourable  Ann,  Dowager  Baroness  of 

intituled 'An  Act  for  forming,  paving,  Southampton,'  [and  three  amending 

cleansing,  lighting,  watching,  water-  Acts,  namely,  43  Geo.  III.  c.  cxxxix., 

ing^,    and   otherwise   improving   and  55  Geo.  III.  c.  xxv.,  and  4  &  5  Vict, 

keeping  in  repair  the  streets,  squares,  c.  Ixv.]. 
and  other  public  passages  and  places 
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paving  thereof,  and,  in  default  of  payment,  to  distrain  (or  sae,  &  4) 
for  the  expenses  of  such  paving,  ftc. 

A  Canal  Company,  incorporated  by  an  Act  of  52  Geo.  HE.  c.  czcv.,  under 
the  direction  of  their  Act,  built,  in  tiie  district  over  which  the  local  Paving 
Commissioners  had  jurisdiction,  certain  bridges,  the  roadways  over  which 
were  used  as  public  highways,  and  formed  the  sole  communication  at  the 
particular  spot  between  the  streets  on  either  side  of  the  bridges,  and  which 
bridges  were  built  of  brick,  and  had  brick  parapet-walls  from  four  to  five 
feet  high  on  the  outer  side  of  each  footway : 

Held,  that  these  bridges  were  not  '*  public  passages  or  places  built  upon," 
within  the  meaning  of  the  local  Paving  Act 

Thb  following  case  was  by  a  Judge's  order  stated  for  the  opinion 
of  the  Court : 

By  this  action  the  Commissioners  seek  to  recover  from  *the 
defendants,  the  Company  of  Proprietors  of  the  Regent's  Canal,  three 
several  sums,  of  25/.  ds.  9d.,  1032. 18s.  11(2.,  and  65/.  168.  6J.,  for 
the  charges  and  expenses  incurred  by  the  plaintiffs  in  paving  the 
road  upon  three  bridges  which  had  been  built  over  the  canal  of  the 
Company  in  pursuance  of  the  several  Acts  of  Parliament  relating  to 
the  Company. 

The  following  is  an  account  of  the  particulars  of  the  said  sum  of 
25/.  9s.  9d.,  that  is  to  say,  forty-one  yards,  one  foot,  run,  of 
granite  kerb,  at  4^.  a  yard,  8/.  58.  4(/.,  and  sixty-eight  yards, 
eight  feet,  superficial,  of  Yorkshire  footway  paving,  at  5s.  a  yard, 
17/.  4«.  5d. 

The  following  is  an  account  of  the  particulars  of  the  said  sum  of 
108/.  18s.  lld.y  that  is  to  say,  fifty-eight  yards,  two  feet,  run,  of 
granite  kerb,  at  4s.  6d.  a  yard,  18/.  48.,  one  hundred  and  seventeen 
yards,  three  feet,  superficial,  of  Yorkshire  footway  paving,  at  58. 
a  yard,  29/.  68.  8c/.,  twenty-nine  yards,  three  feet,  superficial,  of 
granite  for  channel,  at  68.  lO^d.  a  yard,  10/.  l8.  7c/.,  and  three 
hundred  and  forty-two  yards,  two  feet,  superficial,  of  macadamized 
road,  at  88.  a  yard,  51/.  68.  8d. 

And  the  following  is  an  account  of  the  particulars  of  the  said 
sum  of  66/.  168.  6c/.,  that  is  to  say,  fifty-five  yards,  run,  of  granite 
kerb,  at  48.  6c/.  a  yard,  12/.  78.  6c/.,  fifty-five  yards,  superficial,  of 
Yorkshire  footway  paving,  at  58.  a  yard,  13/.  158.,  twenty-seven 
yards,  four  feet,  and  six  inches,  superficial,  of  granite  for  channel, 
at  *68.  lO^d.  a  yard,  9/.  98.,  and  two  hundred  and  one  yards,  six  feet, 
superficial,  of  macadamized  road,  at  88.  a  ;ard,  80/.  58. 

Each  of  the  said  three  bridges  forms  part  of  a  line  of  road  within 
the  land  whereof  or  whereto  the  statute  41  Geo.  III.  c.  cxxxi.,  recites 
the  Bight  Hon.  Ann,  Dowager  Baroness  Southampton,  to  be  seised 
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or  entitled  as  tenant  for  life :  and  the  pavement  was  placed  by  the 
plaintiffs  on  the  bridges  in  question  professedly,  and  as  they 
contend,  in  pursuance  of  the  several  Acts  of  Parliament  under 
which  they  act. 

The  more  material  Acts  are,  the  41  Geo.  III.  c.  cxxxi.,  ss.  1,  87, 
40,  and  45 ;  48  Geo.  III.  c.  cxxxix.,  ss.  26—88 ;  and  55  Geo.  III. 
c.  XXV.,  SB.  2, 8.  Those  are  local  Acts,  relating  solely  to  the  plaintiffs' 
jurisdiction.  The  next  Act,  the  57  Geo.  III.  c.  xxix.,  is  the  general 
Metropolitan  Paving  Act,  and  applies  to  various  other  Com- 
missioners in  the  metropolis,  as  well  as  to  the  plaintiffs.  The 
more  material  sections  are,  the  80th,  88th,  and  188th. 

The  more  material  provisions  relating  to  the  duties  and  powers 
of  the  defendants,  are,  the  52  Geo.  III.  c.  cxcv.,  ss.  127,  195. 

The  bridges  in  question  are  the  bridges  directed  by  the  127th 
section  of  the  Canal  Company's  Act,  52  Geo.  III.  c.  cxcv.,  to  be 
erected  and  built.  The  land  therein  described  was  purchased  by 
the  Company  from  Lord  Southampton  for  the  purposes  of  their 
Act ;  and  the  bridges  were  so  built  as  directed  by  the  Act,  and,  as 
BO  directed,  have  ever  since  been  from  time  to  time  kept  in  repair 
by  the  Company.  They  were  built  of  brick  about  thirty  years 
since.  They  have  brick  walls  from  four  to  five  feet  high,  on  the 
outer  side  of  each  footway. 

From  the  time  of  their  being  built,  the  roadway  has  for  many 
years  been  and  is  used  as  a  public  highway  at  all  times  of  the  year, 
for  carriages,  horses,  and  other  cattle,  and  foot  passengers.  In  the 
vicinity  of  each  end,  ^public  streets  have  since  been  made ;  and 
each  bridge  is  used  as  the  sole  immediate  public  road  from  one  side 
of  the  canal  to  the  other  between  such  streets,  from  end  to  end  of 
each  bridge. 

In  the  month  of  October,  1846,  the  plaintiffs,  professing  to  act, 
and,  as  they  contend,  acting,  under  the  authority  of  the  before- 
mentioned  Act  of  55  Geo.  III.  c.  xxv.,  proceeded  to  view  the  roadway 
over  one  of  the  three  bridges  (the  bridge  called  the  Oval  Boad 
Bridge)  and,  upon  such  view,  were  of  opinion  that  the  footway 
thereof  was  fit  and  proper  to  be  levelled,  filled  in,  and  paved  ;  and 
thereupon  they  ordered  their  surveyor  to  give,  and  he  accordingly 
gave,  to  the  defendants  the  requisite  notice,  requiring  them  to 
meet  the  Commissioners  at  a  time  and  place  therein  named,  to  com- 
pound for  such  levelling,  filling  in,  and  paving.  The  defendants, 
before  the  appointed  day,  denied  their  liability ;  and  they  did  not 
attend,  nor  compound  with  the  Commissioners;  whereupon  the 
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CommisBioners  caused  the  said  way  to  be  levelled,  filled  in,  and 
paved  accordingly,  and  thereby  incurred  an  expense  of  251.  9«.  9d. 
for  the  levelling,  filling  in,  and  paving  thereof. 

The  pavement  so  made  abuts  on  the  parapet- walls  built  on  each 
side  of  the  bridge. 

Notice  was  afterwards  served  upon  the  Company,  calling  upon 
them  to  pay  the  said  sum  of  25/.  9«.  9(i.,  as  a  composition  towards 
the  expense  so  incurred,  and  giving  them  notice,  that,  on  failure  of 
payment  or  composition,  the  Company  would  be  called  upon  to  pay 
the  whole  charges  and  expenses  attending  such  levelling,  filling  in, 
and  paving,  stated  in  the  notice  to  be  agreeable  to  the  provisions  of 
the  Act.  The  Company  denied  their  liability  to  make  this  payment. 
Meetings  and  correspondence  took  place  between  the  parties  down 
to  1842,  but  nothing  was  done. 

In  February,  1849,  the  same  course  was  taken  respecting  *the 
foot  and  carriage  ways  of  the  two  other  bridges,  which  are  called 
the  Queen's  Road  and  the  Gloucester  Road  Bridges :  the  foot  pave- 
ment abutting  on  the  parapet-wall  on  each  side  of  each  of  the  said 
bridges.  The  expense  incurred  for  the  former  was  65L  16«.  6ci., 
and  for  the  latter  108/.  18s.  lid.  The  Company  in  like  manner 
were  served  with  notice  to  pay  or  compound ;  and  they  denied  their 
liability;  and  correspondence  followed;  but  no  proceeding  was 
taken  until  the  present  action. 

The  Company,  in  common  with  other  rate-payers,  are  rated  to  the 
ordinary  paving-rates ;  and  in  such  rates  they  pay  the  proper  rate 
in  respect  of  the  pavement  of  the  bridges.  The  sole  question  in 
dispute  is,  as  to  the  expense  incurred  in  the  original  paving. 

The  question  for  the  opinion  of  the  Court,  is,  whether  the 
Company  are  liable  to  pay  either  and  which  of  the  said  sums; 
and  judgment  is  to  be  entered  for  the  plaintiff  or  defendants 
accordingly. 

Byles,  Serjt.  (with  whom  was  Barstow)^  for  the  plaintiff : 

The  defendants  are  liable,  as  owners  of  the  bridges  in  question,  to 
pay  the  sums  claimed  for  laying  down  the  pavement  thereon.  In 
a  former  case  of  Arnell  v.  The  London  and  North  Western  liailfray 
Company  (1),  the  Railway  Company  was,  under  very  similar  circum- 
stances, held  rateable  in  respect  of  the  side  walls  of  the  bridges, 
under  the  description  of  ''dead  walls,"  within  the  meaning  of  the 
general  Metropolitan  Paving  Act,  57  Geo.  IIL  c.  xxix.,  s.  30.    *     ♦ 

(1)  92  E,  E.  857  (12  C.  B.  697). 
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The  liability  to  the  rate,  and  the  liability  to  pay  for  the  paving  of  the 
bridges,  depend  on  different  Acts  of  Parliament.    The  only  section 
which  requires  particular  attention,  is,  the  3rd  section  of  the  55 
Geo.  III.  c.  XXV.,—"  An  Act  for  amending  two  Acts  of  his  present 
Majesty,  for  improving  certain  plots  of  ground  belonging  to  the 
Bight    Hon.  Ann,  Dowager  Baroness  Southampton,   and   other 
persons,  in  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex." 
The  Ist  section  recites  the  former  Acts,— 41  Geo.  III.  c.  cxxxi.,  and 
48  Geo.  III.  c.  cxxxix., — and  extends  their  powers,  save  and  except 
such  part  and  parts  thereof  as  is  and  are  thereby  altered,  varied,  o^ 
repealed,  by  that  Act.    Section  2  repeals  part  of  the  48  Geo.  III. 
c.  cxxxix.,  as  to  composition  paving  moneys.    And  s.  8  enacts 
"  that,  in  lieu  and  stead  thereof,  it  shall  and  may  be  lawful  to  and 
for  the  said  Commissioners  to  view  and  inspect  any  street,  square, 
or  other  public  passage  or  place,  within  the  limits  of  the  said  recited 
Acts  and  this  Act,  which  now  is,  or  hereafter  may  be,  built  upon,  or 
in  building ;  and  if,  upon  such  view,  they  shall  be  of  opinion  that 
the  foot  and  carriage  ways  of  the  same,  or  *any  part  or  parts 
thereof,  are  fit  and  proper  to  be  levelled  or  filled  in  and  paved,  the 
said  Commissioners,  at  any  meeting  to  be  held  in  pursuance  of  the 
said  recited  Acts,  and  this  Act,  after  such  view,  shall  and  may  order 
their  surveyor  or  surveyors,  or  other  person  or  persons  by  them 
appointed  for  that  purpose,  to  give  notice  to  the  owner  or  owners, 
proprietor  or  proprietors,  lessee  or  lessees  of  any  such  land,  ground, 
house,  or  shop,  warehouse,  coachhouse,  stable,  cellar,  vault,  tene- 
ment, or  hereditament,  situated  in  any  such  street,  square,  or  other 
passage  or  place,  or  leave  the  same  at  his,  her,  or  their  last  usual 
place  of  abode,  or  with  his,  her,  or  their  known  servant  or  servants; 
or,  if  no  such  owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees,  can  be  found,  then  such  notice  shall  be  stuck  against  the 
said  premises,  or  any  part  thereof ;  which  notice  shall  require  such 
owner  or  owners,  proprietor  or  proprietors,  lessee  or  lessees,  to 
meet  the  said  Commissioners,  at  the  time  and  place  to  be  therein 
mentioned  (not  being  less  than  ten  days  from  the  date  of  such 
notice),  to  compound  for  levelling  and  filling  in  such  foot  and 
carriage  ways,  and  paving  thereof,  at  any  sum  not  exceeding  Is.  for 
every  cubical  yard  of  such  ground  so  to  be  levelled  and  filled  in,  nor 
88.  for  every  square  yard  of  such  pavement,  whether  carriage  or 
footway ;  and,  if  such  owner  or  owners,  proprietor  or  proprietors, 
lessee  or  lessees,  shall  not  attend,  or  shall  not  compound  or  agree 
with  the  said  Commissioners  as  aforesaid,  it  shall  and  may  be  lawful 
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for  the  respective  inhabitant  or  inhabitants^  occupier  or  occupiers  of 
the  said  premises,  to  compound  and  agree  with  the  said  Commis- 
sioners, for  such  levelling,  filling  in,  and  paving,  and  to  pay  to  the 
said  Commissioners  the  composition  money  that  shall  be  so  agreed 
on ;  which  composition  moneys  every  such  inhabitant  or  occupier 
shall  and  may  and  is  hereby  authorised  to  deduct  and  retain  out  of 
his  or  her  rent,  *and  the  said  owner  or  owners,  proprietor  or  pro- 
prietors, lessee  or  lessees  of  such  premises,  is  and  are  hereby 
required  to  allow  such  deduction :  Provided  always,  that  nothing  in 
this  Act  contained  shall  be  construed,  deemed,  or  taken  to  impeach, 
alter,  or  make  void  any  agreement  made  or  to  be  made  between 
landlord  and  tenant,  or  any  demise  or  lease,  or  agreement  for  the 
same  ;  and,  in  case  the  said  owner  or  owners,  proprietor  or  pro- 
prietors, lessee  or  lessees,  of  (or)  the  said  inhabitant  or  inhabitants, 
occupier  or  occupiers,  shall  not  compound  or  agree  with  the  said 
Commissioners  as  aforesaid,  then  it  shall  and  may  be  lawful  to  and 
for  the  said  Commissioners  to  order  the  said  foot  and  carriage  ways 
to  be  levelled  and  filled  in,  and  to  be  paved,  as  soon  as  conveniently 
may  be ;  and  all  the  charges  and  expenses  attending  such  levelling, 
filling  in,  and  paving  shall  be  paid  by  the  respective  owner  or 
owners,  proprietor  or  proprietors,  lessee  or  lessees,  and  shall  be 
recovered  and  levied  by  distress  and  sale  of  their  goods  and  chattels, 
in  the  same  manner  as  the  rates  or  assessments  to  be  laid  by  virtue 
of  the  said  recited  Acts,  or  either  of  them,  are  or  is  therein  made 
recoverable."    The  4th  section  gives  the  Commissioners  the  option 
of  bringing  an  action,  in  the  name  of  their  treasurer  or  clerk,  or  of 
any  one  or  more  of  the  Commissioners,  "  for  any  of  the  said  charges 
and  expenses  of  levelling,  filling  in,  and  paving,  directed  to  be  paid 
as  aforesaid,  in  which  action  or  actions  it  shall  be  sufficient  for  the 
plaintiff  to  declare  that  the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  money  the  plaintiff  shall  suppose  to  be  due;  and,  if  the 
plaintiff  shall  recover  such  sum  so  declared  for,  or  any  part  thereof, 
he  shall  have  full  costs,  to  be  levied  and  recovered  as  other  moneys 
upon  judgments  are  now  by  law  levied  and  recovered,"  &e.     The 
bridges  in  question  were  built  pursuant  to  the  62  Geo.  UL  c.  cxcv., 
s.  127,  which  enacts  (amongst  other  things)  "  that  three  substantial 
*brick,  stone,  or  iron  bridges  shall  be  erected  and  built,  of  the  width 
of  at  least  thirty  feet  in  the  clear,  with  proper  parapets  or  balus- 
trades, and  for  ever  maintained  and  kept  in  repair,  over  the  said 
canal,"  in  such  places  as  certain  persons  therein  named  shall  in 
writing  direct.     These  bridges  are   "  public  passages  or  places  ** 
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within  the  meaning  of  the  8rd  section  of  the  55  Geo.  III.  c.  xxv.  Abmkll 
The  bridges  are  the  only  means  of  communication  from  one  side        thb 

of  the  canal  to  the  other ;  and  the  defendants  are  the  owners  or  c^^qq, 
proprietors. 

(Jeryis,  Ch.  J. :  It  is  not  upon  the  owner  of  the  street  that  the 
liability  to  pay  for  the  paving  of  it  is  cast.  Here,  the ''  passage  '*  is 
the  bridge  itself.  The  person  who  dedicates  the  road  or  street  to 
the  public  is  not  to  pave  it.) 

The  bridge  consists,  not  of  the  arch  merely,  bat  of  the  foundations 
also,  and  the  parapet-walls  or  balustrades.  The  Act  uses  the  words 
"  land,  ground,  tenement,  or  hereditament." 

(Williams,  J. :  Yes :  ''  situated  in  any  street,  square,  or  other 
passage  or  place,  &c.,  which  now  is,  or  hereafter  may  be,  built 
upon,  or  in  building."  Do  these  bridges  fall  within  that 
description  ?) 

One  may  conceive  the  case  of  a  bridge  with  buildings  on  it, — the 
old  London  Bridge,  for  instance.  The  walls  on  each  side  of  these 
bridges  are  as  much  **  buildings "  as  the  houses  in  that  case 
would  be. 

(  Jbbvis,  Gh.  J. :  There  is  no  section  in  the  Act  of  Parliament  now 
in  question  imposing  the  burthen  upon  "  dead  walls,"  or  **  void 
spaces  of  ground,''  as  there  was  in  the  statute  upon  which  the 
former  case  arose.) 

What  is  meant  by  a  house  "in  a  street"  or  "in  a  square?" 
And,  why  should  not  a  *'  wall  '*  receive  the  same  construction  ? 

(Grbsswbll,  J. :  The  object  of  this  Act  was  to  make  **  building 
ground  "  pay. 

Jebvis,  Ch.  J. :  Would  the  owner  of  a  piece  of  garden  ground 
abutting  upon  the  street  be  liable  ?) 

No  doubt  he  would.    The  garden  would  be  as  much  in  the  street  as 

a  house  would  be.    Can  it  be  said  to  be  no  convenience  *to  the       [  ^678  ] 

owner  of  a  garden  or  a  dead  wall  to  have  the  street  it  abuts  upon 

paved? 
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T.F.  Elli$,contrh: 

The  bridges  in  question  are  not,  nor  is  either  of  them,  compre- 
hended within  the  55  Geo.  III.  c.  xxv.,  s.  8 :  they  are  not ''  situated 
in  *'  any  street,  square,  or  other  public  passage  or  place  within  the 
limits  of  the  Acts,  which  now  is,  or  hereafter  may  be,  built  upon, 
or  in  building."  To  say  that  they  are  "  passages  or  places  built 
upon,"  would  be  as  absurd  as  to  say  the  existing  London  Bridge  is 
built  iipon.  The  plaintiff  is  driven  to  contend  that  any  continuous 
line  of  anything  placed  by  the  hand  of  man,  comes  within  the 
description  of  **  land  built  upon."  Stone  dykes  are  the  ordinary 
mode  of  fencing  in  some  of  the  Northern  counties, — are  they  build- 
ings ?  If  so,  Skiddaw  might  be  said  to  be  built  upon  half  way  to 
the  summit !  The  Act  of  Parliament  which  the  Court  had  to  con- 
sider in  Amell  v.  The  London  and  North-Westei-n  Railway  Company, 
— 57  Geo.  III.  c.  xxxix., — was  dealing  with  a  totally  different 
subject-matter.  The  object  of  the  80th  section  of  that  Act,  was,  to 
comprehend  every  description  of  property  adjoining  the  street  or 
place  to  be  paved. 

ByleSf  Serjt.,  in  reply  : 

In  Amell  v.  The  London  and  North-Westem  Railtcay  Company^ 
Maulb,  J.,  was  of  opinion  that  the  parapet-wall  of  the  bridge  was 
a  ''  building,"  and,  inasmuch  as  it  was  erected  under  the  authority 
of  an  Act  of  Parliament,  a  ''  public  building."  *  *  Much  light 
is  thrown  upon  this  section  by  the  48  Geo.  IIL  c.  czxxix.,  s.  88, 
which  in  terms  ^applied  to  new  streets,  squares,  and  places  not 
paved,  part  of  which  were  built  and  in  building,  and  small  pieces  of 
ground  unbuilt  upon. 

(Gbbsswbll,  J. :  The  recital  in  that  section  shows  that  there  was 
some  existing  law  making  builders  liable  to  pave,  &c.  That  pro- 
vision was  intended,  it  would  seem,  to  apply  to  them,  and  cannot 
apply  to  the  owners  of  these  bridges,  whose  liabilities  are  defined 
by  their  own  Act  of  Parliament. 

Williams,  J. :  The  Act  of  48  Geo.  III.  c.  cxxxix.,  s.  88,  casts  the 
liability  upon  the  'lessee  or  lessees;"  it  does  not  mention  the 
owners.)  (i) 


(1)  At  the  close  of  the  argument,  it 
was  proposed  to  amend  the  case,  by 
inserting  therein  a  statement  that  the 
streets  therein  mentioned  extend  c  n- 


tinuously  up  to  each  end  of  tiie 
respective  bridges.  But  this  amend- 
ment, though  not  objected  to,  w»s 
not  actually  made. 
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Jbbvis,  Gh.  J. : 

I  am  of  opinion  that  our  judgment  in  this  case  ought  to  be  for 
the  defendants.  The  Act  of  Parliament  upon  which  we  are  called 
on  to  put  a  construction  is  somewhat  obscurely  worded :  but  the 
Commissioners  whose  duty  it  is  to  enforce  it  are  seeking  to  impose 
a  tax  upon  the  defendants ;  and,  although  the  rule  which  formerly 
prevailed,  of  putting  what  was  called  a  strict  construction  upon 
statutes  of  that  description,  has  long  since  been  repudiated,  and  a 
more  enlightened  one  adopted,  viz.  to  construe  all  Acts  alike, 
according  to  their  plain  and  obvious  meaning,  still  it  lies  upon  the 
Commissioners  to  show  a  clear  authority  to  charge  the  defendants. 
The  obvious  intention  of  the  Act  was,  to  promote  building  upon, 
and  the  general  improvement  of,  the  Southampton  estate,  and, 
amongst  other  things,  to  enable  the  Commissioners  to  pave  and 
flag  streets  in  the  course  of  erection.  On  the  part  of  the  plaintiff, 
it  is  insisted  that  the  intention  of  the  Legislature  was,  to  vest  in  the 
Commissioners  a  general  discretion :  on  the  other  *hand,  it  is  said, 
on  the  part  of  the  defendants,  and  with  truth,  that,  if  that  had 
been  the  intention,  it  would  have  been  expressed  in  general  words, 
whereas  the  8rd  section  of  the  55  Oeo.  III.  c.  xxv.,  limits  their 
authority  to  particular  cases.  That  section,  as  I  read  it,  certainly 
does  give  the  Commissioners  only  a  special  and  limited  authority. 
It  authorises  them,  in  lieu  of  certain  powers  which  they  had  before, 
under  the  41  Geo.  III.  c.  cxxxi.,  and  48  Oeo.  III.  c.  cxxxix., ''  to  view 
and  inspect  any  street,  square,  or  other  public  passage  or  place,  within 
the  limits  of  the  said  recited  Acts  and  this  Act,  which  now  (that  is,  at 
the  passing  of  the  Act)  is,  or  hereafter  (at  any  time)  may  be,  built 
upon,  or  in  building," — which  I  understand  to  mean,  in  the  course  of 
building.  Having  viewed,  and  having  determined,  that,  in  their  judg- 
ment, the  foot  and  carriage  ways  of  the  same,  or  any  part  thereof,  are 
fit  and  proper,  to  be  levelled  or  filled  in  and  paved,  the  Commissioners 
may  order  their  surveyor  to  give  notice  to  "  the  owner  or  owners, 
proprietor  or  proprietors,  lessee  or  lessees,  of  any  such  land, 
ground,  house,  shop,  warehouse,  coach-house,  stable,  cellar,  vault, 
tenement,  or  hereditament,  situated  in  any  such  street,  square,  or 
other  passage  or  place," — that  is,  in  such  **  street,  square,  or  other 
passage  or  place,"  which  had  before  the  passing  of  the  Act  been 
built  upon,  or  which  at  the  time  of  such  view  was  in  the  course  of 
building.  By  land,  ground,  house,  &c.,  situated  in  any  street,  &c., 
the  Legislature  could  not  have  meant,  actually  in  the  street; 
but  it  must  have  meant   abutting  on   each  side  of  the  street, 
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square,  &c.  If  the  house  is  actually  built,  the  notice  is  to  be  given 
to  the  owner  of  the  house ;  if  in  the  course  of  building,  to  the 
owner  of  the  land.  I  apprehend  it  to  be  perfectly  clear  that  it  is 
only  where  the  building  is  actually  erected,  or  in  the  course  of 
erection,  that  the  Commissioners  are  entitled  to  charge  the  owners 
of  the  adjoining  property.  The  bridges  in  question  may  very  well 
^answer  the  description  of  a  *^  public  passage  or  place ;  "  but  they 
clearly  are  not,  within  the  meaning  of  this  Act,  public  passages 
or  places  **  built  upon  or  in  building,"  so  as  to  bring  them  within 
the  jurisdiction  of  the  Commissioners.  I  do  not  concur  in  the 
view  suggested  by  my  brother  Maulb,  in  ArneU  v.  The  London 
and  North-Westem  Railway  Company,  that  the  parapet- walls  are 
'*  public  buildings,"  within  the  general  Metropolitan  Paving  Act,  57 
Geo.  III.  c.  xxix.,  s.  80.  Nor  do  I  understand  him  to  have  intended 
80  to  lay  it  down :  he  merely  observes  that  possibly  it  might  be  so 
considered,  if  it  were  necessary,  inasmuch  as  it  is  a  thing  built 
under  and  by  force  of  the  direction  of  an  Act  of  Parliament,  and  is 
manifestly  for  the  convenience  and  safety  of  the  public.  I  do  not 
think  the  parapet  here  can  properly  be  called  a  "  building ; "  and, 
if  it  could  be,  it  clearly  is  not  a  building  within  the  scope  and 
purview  of  the  55  Geo.  III.  c.  xxv.,  s.  8.  My  brother  Byles  suggests 
that  the  88th  section  of  the  former  Act  of  48  Geo.  III.  c.  cxxxix., 
which  gave  the  Commissioners  larger  powers,  reflects  light  upon 
the  statute  now  under  consideration.  But  it  would  be  enough,  in 
answer  to  that  argument,  to  say  that  that  is  altered  or  varied  by 
the  new  provision,  and  consequently,  so  far  as  this  question  is  con- 
cernedy  repealed.  That  section  was  as  follows:  ''And  whereas 
there  are  and  may  be  several  new  streets,  squares,  and  places  which 
are  not  paved,  part  of  which  are  built  and  in  buildiag,  and  small 
pieces  or  parcels  of  ground,  within  the  limits  of  the  said  first- 
recited  Act  (41  Geo.  III.  c.  cxxxi.)  and  this  Act,  unbuilt  upon, 
which  are  neither  paved,  cleansed,  or  lighted,  nor  the  foot  or  carriage 
way  thereof  levelled  and  filled  in,  and  it  would  be  a  means  of 
forwarding  the  good  purposes  of  the  said  first-recited  Act  and  this 
Act,  if  the  builders  and  others  who  by  law  are  liable  to  level,  fill  in, 
and  pave  the  same,  were  to  pay  such  sums  of  money  for  that 
purpose  as  are  hereinafter  ^directed :  be  it  therefore  enacted,  that 
it  shall  and  may  be  lawful  to  and  for  the  said  Commissioners  to 
view  and  inspect  all  streets,  squares,  or  other  public  passages  or 
places  within  the  limits  of  the  said  first-recited  Act  and  this  Act, 
which  now  are  or  hereafter  may  be  built  upon  or  in  building ;  and 
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if,  upon  such  view,  they  shall  be  of  opinion  that  the  foot  and      aknrll 
carriage  ways  of  the  same,  or  any  part  or  parts  thereof,  are  fit  and        thb 
proper  to  be  levelled  or  filled  in  and  paved,  the  said  Commissioners,    q^^^I, 
afe  any  meeting  to  be  held  in  pursuance  of  the  said  first-recited  Acb 
and  this  Act,  after  such  view,  shall  and  may  order  their  surveyor 
or  surveyors,  or  other  person  or  persons  by  them  appointed  for  that 
purpose,  to  give  notice  to  the  lessee  or  lessees  of  all  and  every  such 
lands,  grounds,  houses,  shops,  warehouses,  coachhouses,  stables, 
cellars,  vaults,  tenements,  or  hereditaments,  situated  within  the 
limits  aforesaid,  or  leave  the  same  at  his,  her,  or  their  last  or 
usual  place  of  abode,  or  with  his,  her,  or  their  known  servant 
or  servants ;  or,  if  no  such  lessee  or  lessees  can  be  found,  then 
such  notice  shall  be  stuck  against  the  premises,  or  any  part  thereof ; 
which  notice  shall  require  the  lessee  or  lessees  to  meet  the  said 
Commissioners  at  the  time  and  place  to  be  therein  mentioned  (not 
being  less  than  ten  days  from  the  date  of  such  notice),  to  compound 
for  levelling  and  filling  in  such  foot  and  carriage  ways,  and  paving 
thereof,  at  any  sum  not  exceeding  6d.  for  every  cubical  yard  of  such 
ground  so  to  be  levelled  and  filled  in,  nor  Ss.  for  every  square  yard 
of  such  pavement,  whether  carriage-way  or  foot- way,  nor  8rf.  per 
foot  running  measure  for  the  kerb  or    boundary   stone;   which 
composition  the  said  Commissioners  are  hereby  authorised  to  make ; 
and,  if  such  lessee  or  lessees  shall  not  attend,  or  shall  not  com- 
pound and  agree  with  the  said  Commissioners  as  aforesaid,  then  it 
shall  and  may  be  lawful  to  and  for  the  said  Commissioners  to  order 
the  said  foot  and  carriage-ways  to  be  filled  in,  and  to  be  ^paved,  as       [  *578  ] 
soon  as  conveniently  may  be ;  and  all  the  charges  and  expenses 
attending  such  levelling,  filling  in,  and  paving,  shall  be  paid  by  the 
respective  lessee  or  lessees,  and  shall  be  recovered  and  levied  by 
distress  and  sale  of  their  goods  and  chattels,  in  the  same  manner 
as  the  rates  and  assessments  to  be  laid  by  virtue  of  the  said  first- 
recited  Act  or  this  Act,  are  therein  and  herein  directed  to  be  levied 
and  recovered."    That  clearly  refers  to  a  liability  then  existing,  and 
applies  to  persons  then  under  an  obligation  to  the  estate  of  the 
Dowager  Baroness  Southampton,  and  has  no  application  to  the 
Regent's  Canal  Company,  who  are  subject  to  no  other  liability  than 
that  which  is  imposed  upon  them  by  their  own  Act  of  Parliament. 
The  89th  section  of  the  48  Geo.  UI.  cxxxix.,  limits  the  authority 
given  to  the  Commissioners  by  the  preceding  section :  it  provides 
"  that  nothing  in  the  said  first-recited  Act  or  this  Act  contained 
shall    extend   or    be  construed  to  extend  to  impower  the  said 
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Commissioners  for  putting  the  said  first-recited  Act  or  this  Act  in 
execution,  or  any  of  them,  to  charge  or  make  chargeable  any  lessee 
of  such  vacant  ground  with  more  than  150  square  yards  of  paving, 
on  account  of  any  such  vacant  ground  in  one  street,  square,  or 
place,  until  the  same  shall  be  built  upon,  or  shall  be  in  building." 
If  that  Act  be  of  any  use  to  explain  the  meaning  of  the  Act  under 
consideration,  it  seems  to  me  to  show  that  it  has  no  application  to 
a  case  of  this  sort.  My  brother  Bylet  has  failed  to  satisfy  me  that 
the  bridges  in  question  are  '^  public  passages  built  upon  or  in 
building,"  within  the  meaning  of  the  55  Geo.  lU.  c.  xxv.,  s.  S. 
And,  even  if  the  case  were  amended  as  proposed,  it  would  not  bring 
it  within  the  Act,  for,  there  would  still  remain  between  the  two 
ends  of  the  bridge  a  piece  of  vacant  ground  for  the  rating  of  which 
no  power  is  conferred  upon  the  Commissioners.  I  therefore  think 
the  defendants  are  entitled  to  the  judgment  of  the  Court. 

Crbsswbll,  J.: 

I  am  entirely  of  the  same  opinion.  Construing  the  8rd  section 
of  the  55  Oeo.  III.  c.  xxv.,  by  itself,  it  does  not  include  the  bridges 
in  question.  So  far  from  its  being  clearly  made  out  that  the  Com- 
missioners are  entitled  to  charge  these  defendants,  I  think  the 
contrary  is  abundantly  manifest.  The  8rd  section  authorises  them 
to  view  and  inspect  **  any  street,  square,  or  other  public  passage 
or  place,"  within  the  limits  referred  to,  "  which  now  is  or  hereafter 
may  be  built  upon  or  in  building."  They  have  no  right  or  power 
to  inspect  any  place  which  is  not  a  street,  square,  or  other  public 
passage  or  place  ''  built  upon  or  in  building."  It  is  only  upon  the 
view  and  inspection  which  they  are  authorised  to  make,  that  the 
Commissioners  have  power  to  order  anything  to  be  done.  They 
are  to  give  notices  and  proceed  to  level  and  pave  such  places  as 
they  have  inspected  under  the  powers  for  that  purpose  given  to 
them  by  the  Act.  It  seems  to  me  that  the  parapet-wall  on  the 
side  of  the  bridge  is  not  a  building  within  the  Act,  and  consequently 
the  bridge  is  not  a  *'  public  passage  or  place  built  upon,"  so  as  to 
authorise  the  Commissioners  to  view  and  inspect  it.  It  was  surmised 
that  the  plaintiff's  case  would  derive  some  aid  from  the  38th  section 
of  the  48  Oeo.  III.  c.  cxxxix.  That  was  an  Act  for  improving  the 
Southampton  estate.  The  88th  section  applies  to  certain  pieces  of 
ground  unbuilt  upon,  as  to  which  there  was  some  existing  liability 
imposed  by  law  upon  some  one.  And  the  power  given  to  the  Com- 
missioners by  that  section,  is  limited  by  the  proviso  in  the  next 
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section.  So  far  from  aiding  the  plaintiff's  argument,  it  seems  to 
me  to  famish  a  strong  argument  against  him  ;  for,  that  provision 
is  repealed,  and  the  substituted  clause  omits  all  mention  of  vacant 
pieces  of  ground.  I  agree  with  my  Lord  in  thinking,  that  the  case 
would  not  be  in  any  degree  varied  by  introducing  a  statement  that 
the  ^streets  are  built  up  to  either  end  of  the  bridges.  In  either 
view,  the  defendants  would  be  equally  entitled  to  our  judgment. 

WiLLUHS,  J.: 

I  am  of  the  same  opinion.  It  was  incumbent  on  the  plaintiff,  in 
order  to  entitle  himself  to  a  decision  in  his  favour,  to  sustain  the 
proposition  that  the  defendants  are  the  owners  of  some  tenement 
in  some  street  or  other  public  passage  or  place  built  upon  or  in 
course  of  building.  My  brother  Byles  has  contended  that  the 
parapet-walls  of  the  bridge  are  tenements,  and  the  roadway  a 
public  passage  built  upon.  That  is  a  very  subtle  and  refined  con- 
struction, and  one  very  different  from  that  which  the  Legislature 
contemplated.  I  think  the  plaintiff  has  failed  in  showing  that  the 
defendants  are  subject  to  the  burthen  the  Commissioners  seek  to 
impose  upon  them.  Assuming,  as  we  are  told  the  fact  is,  that  the 
streets  at  either  end  are  built  continuously  up  to  the  bridge,  I  do 
not  think  that  would  at  all  vary  the  question.  I  think  the  defendants 
are  entitled  to  judgment. 

Crowdbb,  J.: 

I  also  am  of  opinion  that  the  defendants  in  this  case  are  entitled 
to  our  judgment  upon  this  special  case.  The  question  is,  whether 
the  bridges  built  over  the  defendants*  canal  come  within  the  words 
of  the  8rd  section  of  the  65  Geo.  III.  c.  xxv., — ''  any  street,  square, 
or  other  public  passage  or  place  within  the  limits,  &c.,  which  now 
is,  or  hereafter  may  be,  built  upon  or  in  building."  They  clearly 
do  not,  unless  we  are  prepared  to  hold  that  the  parapet-walls  are 
tenements  or  hereditaments,  or  buildings,  within  the  meaning  of 
the  statute.  The  buildings  contemplated  by  the  Act  evidently  were 
buildings  erected  under  building  leases.  There  are  no  words  in  the 
section  that  can  fairly  be  held  to  include  '''the  parapet- walls.  It 
would  hardly,  I  think,  be  contended  that  an  iron  railing,  in  the 
place  of  the  wall,  would  come  within  the  definition  of  a  building. 
I  agree  with  the  rest  of  the  Court  also  in  thinking  that  the  proposed 
amendment  would  not  in  any  respect  alter  the  view  we  take  of  the 
case. 
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Byles,  Serjt.,  on  a  subseqaent  day,  prayed  the  Court  to  enter 
such  a  jadgment  as  would  not  finally  conclude  the  plaintiff. 

Per  Curiam: 

We  can  only  enter  the  judgment  in  the  form  which  the  parties 
themselves  have  thought  fit  to  prescribe. 


1854. 
AjMril  29. 


SHEPELER  V.  DURANT. 

(14  C.  B.  582—583  ;  S.  C.  23  L.  J.  C.  R  140.) 
[Practice — Amendment] 


1854. 
i/ay3. 


1854. 
May  8. 

[596] 


HERNAMANN  v.  BARBER. 

(14  C.  B.  583— 5M;  S.  C.  2  C.  L.  B.  825;  23  L.  J.  C.  P.  145;  18  Jur.  790.) 
[On  repealed  Bankruptcy  Act] 


ROLIN  V.  STEWARD  (1). 

(14  C.  B.  595—608  ;  S.  C.  2  C.  Ij.  E.  959 ;  23  L.  J.  C.  P.  148 ;  18  Jur.  536  ; 
2  W.  B.  467 ;  23  L.  T.  0.  S.  114.) 

Substantial  damages  may  be  i-ecovered  against  a  banker,  for  dishonouring 
an  acceptance  and  cheques  of  a  customer,  there  being  sufficient  assets  in 
his  hands  at  the  time  to  meet  them. 

This  was  an  action  against  bankers,  at  the  suit  of  a  customer, 
for  dishonouring  a  bill  and  certain  cheques,  at  a  time  when  they 
had  in  their  hands  sufficient  assets  of  his  to  meet  them. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs  were 

merchants  and  ship-owners,  and  the  defendant  was  public  officer  of 

a  certain  Company  carrying  on  the  trade  and  business  of  bankers 

in  England  by  and  under  the  name,  style,  and  description  of  the 

East  of  England  Bank,  and  the  plaintiffs  were  customers  of  and 

employed  the  said  Company  in  the  way  of  their  said  trade  and 

business  of  bankers  as  aforesaid,  upon  (amongst  others)  the  terms 

following,  that  is  to  say,  that  they,  the  said  Company,  would,  by 

and  through  the  agents  in  London  of  the  said  Company,  honour 

and  pay  for  and  on  behalf  and  on  account  of  the  plaintiffs,  out  of 

any  cash  balance  of  and  payable  to  the  plaintiffs  that  might  be 

in  the  hands  of  the  said  Company  as  such  bankers  as  aforesaid, 

(1)  Approved  in  Pie/rwv.i^oya/^awik      Gurdy  (1873)  L.  B.  5  P.  C.  346,  357. 
of  LitrrjHH^   (1870)  L.  B.  5  Ex.  92;      —J.  G.  P. 
39  L.  J.  Ex.  41 ;  Lari'os  v.  Bonany  Y 
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any  bill  or  bills  of  exchange  which  might  be  accepted  by  the  plain-  Rolin 
tiffs  payable  at  the  banking-house  or  place  of  business  in  London  stbwabd. 
of  the  agents  in  London  of  the  said  Company,  upon  the  same  being 
duly  presented  at  the  banking-house  or  place  of  business  for  pay- 
ment thereof  by  the  person  or  persons  respectively  being  entitled 
to  the  same,  and  to  receive  the  moneys  therein  mentioned,  notice 
having  been  given  by  or  on  behalf  of  the  plaintiffs  to  ihe  said  Com- 
pany for  payment  thereof  in  sufficient  time  for  the  said  Company 
to  inform  their  said  London  agents  thereof  previously  to  the  same 
bill  becoming  *due,  and  such  cash  balance  being  sufficient  for  that  [  *on  ] 
purpose,  over  and  above  any  claim  or  lien  of  the  said  Company 
thereon,  and  independently  of  any  right  which  the  said  Company 
might  have  to  retain  the  same,  or  any  part  thereof,  in  their  hands, 
and  such  cash  balance  having  been  in  their  hands  a  sufficient  and 
reasonable  time  to  enable  them  and  their  clerks  and  servants  to 
know  of  the  same  being  in  the  hands  of  the  said  Company,  and 
that  the  same  was  sufficient  for  the  purpose  of  paying  such  bill 
or  bills,  over  and  above  any  claim  or  lien  of  the  said  Company 
thereon,  and  independently  of  any  right  that  the  said  Company 
might  have  to  retain  the  same,  or  any  part  thereof,  in  their  hands. 
That  one  John  Gray  made  his  bill  of  exchange,  directed  to  the 
plaintiffs,  and  thereby  required  the  plaintiffs  to  pay  to  him  or  his 
order  48L  three  months  after  date,  and  the  plaintiffs  accepted  the 
said  bill,  and  thereby  made  the  same  payable  at  the  London  and 
Westminster  Bank,  Lothbury,  who  then  and  at  the  time  the  said 
bill  became  due  were  the  agents  in  London  of  the  said  Company : 
That  afterwards,  and  when  the  said  bill  of  exchange  became  due 
and  payable,  the  said  bill  was  duly  presented  at  the  banking-house 
and  place  of  business  of  the  London  and  Westminster  Bank,  for 
payment  thereof,  by  the  person  entitled  to  the  same  and  to  receive 
the  money  therein  mentioned ;  but  that  the  said  Company,  not 
regarding  their  duty  as  such  bankers  as  aforesaid,  nor  the  terms 
upon  which  they  were  so  employed  by  the  plaintiffs  as  aforesaid, 
did  not,  when  the  said  bill  of  exchange  was  so  presented  for  pay- 
ment as  aforesaid,  by  or  through  their  said  agents  in  London,  or 
otherwise,  honour  or  pay  the  said  bill,  and  dishonoured  and  wholly 
refused  to  pay  the  same,  although  they  the  said  Company  then  had 
in  their  hands  as  such  bankers  as  aforesaid  a  cash  balance  of  and 
belonging  to  the  plaintiffs  amounting  to  a  large  sum,  which  was 
sufficient  for  the  purpose  *of  paying  the  said  bill,  over  and  above  [  •697  ] 
any  claim  or  lien  of  the  said  Company  on  the  said  last-mentioned 
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BoLiK  sum  of  money,  and  independently  of  any  right  which  the  said  Gom- 
stswabd.  P^Qy  had  to  retain  the  same,  or  any  part  thereof,  in  their  hands, 
and  although  such  cash  balance  had  then  been  in  the  hands  of  the 
said  Company  a  sufficient  and  reasonable  time  to  enable  them  and 
their  clerks  and  servants  to  know  that  the  said  Company  then  had 
the  same  in  their  hands,  and  that  the  same  was  sufficient  to  pay 
the  said  bill,  over  and  above  any  claim  or  lien  that  the  said  Com- 
pany then  had  on  the  said  sum  of  money,  and  independently  of  any 
right  that  the  said  Company  then  had  to  retain  the  same,  or  any 
part  thereof,  in  their  hands,  and  although  notice  had  been  given, 
by  and  on  behalf  of  the  plaintiflfs,  to  the  said  Company,  for  payment 
of  the  said  bill,  in  sufficient  time  for  the  said  Company  to  inform 
their  said  London  agents  thereof  previously  to  the  same  bill  becom- 
ing due:  by  means  and  in  consequence  of  which  said  premises 
notice  of  the  dishonour  of  the  said  bill  was  given  to  the  said  John 
Gray,  the  drawer  thereof,  and  by  means  and  in  consequence  thereof, 
the  plaintiffs  were  greatly  injured  in  their  credit  and  circumstances, 
and  were  suspected  by  the  said  John  Gray  and  other  persons  who 
had  been  and  were  in  the  habit  of  dealing  with  them  in  their  said 
business,  to  be  in  bad,  failing,  and  insolvent  circumstances. 

There  was  a  second  count,  in  similar  terms,  charging  the  defen- 
dants with  the  dishonour  of  three  cheques,  amounting  in  the  whole 
to  lllZ.  14«.,  drawn  by  the  plaintiffs  upon  the  Company  :  concluding 
with  an  allegation  of  special  damage. 

There  was  also  a  third  count  (upon  which,  however,  no  question 
arose),  for  not  discounting  the  plaintiffs'  promissory  note  for  9001., 
due  on  the  28rd  of  March,  1854,  pursuant  to   the   defendant's 
promise  in  that  behalf. 
[  598  ]  The  defendant  pleaded  several  pleas,  traversing  every  material 

allegation  in  the  declaration :  but  there  was  no  plea  traversing  the 
presentment  of  the  bill  mentioned  in  the  first  count. 

The  cause  was  tried  before  Lord  Campbell,  Ch.  J.,  at  the  last 
Assizes  at  Norwich.  The  facts  which  appeared  in  evidence  were  as 
follows :  The  plaintiffs  were  merchants  and  ship-owners  carrying 
on  business  at  Lynn,  in  the  county  of  Norfolk.  The  defendant  was 
the  registered  public  officer  of  the  East  of  England  Bank,  who  had 
a  branch  at  Lynn,  of  which  one  Wilson  was  the  manager.  The 
plaintiffs  were  customers  at  this  branch.  The  state  of  the  account 
between  the  plaintiffs  and  the  Bank,  at  the  time  of  the  transaction 
complained  of,  as  appeared  by  the  pass-book,  which  was  made  up 
to  the  4th  of  February,  1854,  was  as  follows :  On  the  debit  side,  the 
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total  amount  was  9,8882.  10s.  Id.,  on  the  credit  side  9,864^  16«.  9d.,        Bolin 
— leaving  a  balance  in  the  plaintiffs'  favour  of  476Z.  6«.  Id.  Stkwabd. 

This  balance  was  arrived  at  in  part  by  the  note  for  9002.,  which 
was  entered  *'  in  fall "  in  the  pass-book,  but  which  the  manager 
(who  was  called  as  a  witness  on  the  part  of  the  defendant)  said  the 
Bank  had  not  agreed  to  treat  as  cash.  Upon  this  point,  however, 
the  jury  found  that  the  agreement  was,  that  the  900Z.  should  be 
treated  as  an  immediate  available  credit  in  the  plaintiffs'  favour. 

It  was  further  proved,  on  the  part  of  the  defendant,  that,  when 
the  pass-book  was  returned  to  the  plaintiffs  on  the  4th  of  February, 
they  were  informed  by  the  manager  that  they  must  arrange  with 
the  Bank  if  they  desired  any  more  cheques  to  be  paid ;  that,  on  the 
same  day,  they  wrote  to  the  manager  a  letter  of  remonstrance,  and 
afterwards,  on  the  6th  and  7th,  drew  upon  the  Bank  three  cheques, 
to  the  amount  of  111/.  188.,  which  were  presented  on  the  9th,  and 
dishonoured.  And  on  the  6th,  the  Bank  had  notice  that  the 
plaintiffs'  acceptance  *in  favour  of  Gray,  for  482.,  payable  at  the  [  *599  ] 
London  and  Westminster  Bank,  would  become  due  on  the  18th. 
The  action  was  brought  for  the  non-payment  of  these  three  cheques 
and  the  bill, — the  writ  being  issued  on  the  18th  of  February. 

There  was  no  evidence  given  that  the  plaintiffs  had  sustained 
any  special  damage. 

His  Lordship,  in  leaving  the  case  to  the  jury,  told  them  that  they 
ought  not  to  limit  their  verdict  to  nominal  damages,  but  should  give 
the  plaintiffs  such  temperate  damages  as  they  should  judge  to  be  a 
reasonable  compensation  for  the  injury  they  must  have  sustained 
from  the  dishonour  of  their  cheques. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  500/. 

It  was  objected,  on  the  part  of  the  defendant,  that,  inasmuch  as 
the  dishonour  of  the  bill  and  the  issuing  of  the  writ  took  place  on 
the  same  day,  it  was  incumbent  on  the  plaintiffs  to  show  which  was 
prior  in  point  of  time.  The  Lord  Chief  Justice,  however,  over- 
ruled the  objection,  observing  that  there  was  no  plea  to  raise  it. 

WiUeSf  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection,  and  also  on  the 
ground  that  the  damages  were  excessive  : 

It  was  incumbent  on  the  plaintiffs  to  show  that  the  cause  of  action 
was  complete  at  the  time  the  writ  issued :  Castriqm  v.  Bernardo  (i). 
In  that  case,  Lord  Denman  says,  ''  The  rule  of  law  is,  that,  where 
(1)  66  B.  B.  475  (6  Q.  B.  498). 
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BoLiN  there  is  a  doubt  which  of  two  occurrences  took  place  first,  the  party 
STKWARDb  ^^^  ^®  ^  ^^^  ^P^^  ^^^  assumption  that  they  took  place  in  a  par- 
ticular order,  is  to  make  the  inquiry.  That  is  founded  on  reason. 
An  opposite  rule  would  justify  a  party  in  suing  where  he  had  not 
ascertained  his  right.  It  follows  that  the  plaintiff  in  this  case  has 
taken  upon  himself  to  show  that  a  right  of  action  existed  before  he 
[  *600  ]  ^commenced  his  suit :  and,  not  having  done  this,  he  must  fail." 
This  objection  was  met  at  the  trial  by  a  remark  from  the  Lord  Chief 
Justice  that  there  was  no  plea  denying  the  presentment  of  the  bill. 
It  is,  however,  submitted  that  it  arises  upon  ''  Not  guilty." 

(Jbrvis,  Ch.  J. :  No  doubt,  if  you  proved  that  the  issuing  of  the 
writ  preceded  the  presentment,  that  would  be  good  imder  Not 
guilty.) 

Then,  as  to  the  damages, — no  special  damage  having  been  proved 
to  have  resulted  to  the  plaintiffs  from  the  dishonour  of  the  cheques 
and  bill,  the  defendants,  though  liable  for  their  breach  of  contract, 
were  only  liable  for  nominal  damages :  Marzetti  v.  WUliams  (i). 

(Jervis,  Ch.  J. :  That  would  depend  upon  the  circumstances.) 

In  the  absence  of  any  proof  of  actual  damage,  and  in  the  absence 
of  all  pretence  for  imputing  to  the  defendsints  malicious  motives, 
the  plaintiffs  clearly  are  not  entitled  to  more  than  nominal  damages : 
Iladley  v.  Bax€ndal€{2).    The  damages  are  at  all  events  excessive. 

Byles,  Serjt.,  O'Malley  and  Worlledge,  now  showed  cause : 

The  Lord  Chief  Justice  was  right  in  telling  the  jury  not  to  limit 
themselves  to  nominal  damages.  The  case  of  Marzetti  v.  WiUiams, 
so  far  from  being  an  authority  against  the  plaintiffs  upon  thispoint, 
is  directly  in  their  favour.  There  was  evidence  there  to  show  that 
the  plaintiff  had  not  sustained  any  injury  from  the  banker's  mistake  : 
and  Lord  Tenterden  said  :  ''  I  cannot  forbear  to  observe  that  it  is 
a  discredit  to  a  person,  and  therefore  injurious  in  fact,  to  have  a 
draft  refused  payment  for  so  small  a  sum,  for,  it  shows  that  the 
banker  had  very  little  confidence  in  the  customer.  It  is  an  act 
particularly  calculated  to  be  injurious  to  a  person  in  trade."  The 
dishonour  of  a  bill  for  so  small  a  sum  as  48/.,  and  of  three  small 
cheques,  was  calculated  grievously  to  injure  the  plaintiffs,  being 
[  *60i  ]      persons  in  trade,  in  their  credit  and  ^character.     And  the  damages 

(1)  35  E.  B.  329  (1  B.  &  Ad.  415).  (2)  96  B.  B.  742  (9  Ex.  341). 
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awarded  by  the  jury  were  not,  under  the  circumstances,  too  large.        Bolin 

In  actions  for  torts,  the  Courts  are  peculiarly  indisposed  to  interfere     btkwau). 

with  the  verdict  of  the  jury :  WiUiama  v.  Cuirie  (i).    *    *     So, 

in  Creed  v.  Fisher  (2).    ♦     ♦    Even  assuming  *this  to  be  an  action       [  •602  ] 

founded   upon   contract,  or  compounded  of  contract  and  tort,  it 

would  be  unjust  to  deprive  the  plaintiffs  of  substantial  damages, 

seeing  that  injury  may  still  result  to  them  from  the  wrongful  act 

of  the  defendants,  and  for  that  they  are  without  remedy,  inasmuch 

as  the  recovery  in  this  action  would  be  a  bar  to  any  future  action 

for  further  and  special  damage :  Fettei'  v.  Beal  (8),  Howell  v.  Young  (4). 

Fetter  v.  Beal  is  an  exceedingly  strong  case.    *     *    Then,  the 

presentment  and  dishonour  of  the  bill  being  admitted  upon  the 

record,  it  was  not  competent  to  the  defendants  to  object  that  they 

took  place  before  the  commencement  of  the  action.    If  the  objection 

had  been  persisted  in,  it  might  have  been  met  by  evidence  at  the 

time,  and  therefore  it  is  not  now  open  to  the  defendants, — per 

Maulb,  J.,  Doe  d.  Kinglake  v.  Beviss  (5). 

WiUes  and  Couch,  in  support  of  the  rule : 

The  main  question  here  is,  as  to  the  amount  of  the  damages. 
This  is  a  case  of  contract,  and  not  of  tort :  it  was  so  treated  in 
Marzetti  v.  Williams  (6).     ♦     ♦     ♦ 

(Williams,  J. :  In  that  case,  the  cheque  was  paid  on  the  following       [  603  | 
day  ;  and  that  may  account  for  the  shilling  damages.) 

There  was  no  malice  suggested  here  on  the  part  of  the  manager  of 
the  Bank ;  but  a  mere  blunder.  Day,  who  was  the  manager  at  the 
Swaffham  branch,  and  who  was  in  the  habit  of  going  occasionally 
to  Lynn  to  superintend  the  business  there,  had  agreed  that  the 
900^  note  should  be  discounted ;  but  this  was  unknown  to  Wilson, 
the  manager  of  the  Lynn  branch.  And  there  was  no  attempt  to 
prove  special  damage :  not  one  of  the  persons  named  in  the  declara- 
tion was  called  to  show  that  the  plaintiffs  had  sustained  any  injury 
from  the  dishonour  of  their  cheques  and  bill. 

(Williams,  J. :  In  the  case  of  slander  of  a  person  in  the  way  of 
his  trade,  the  fact  of  his  being  in  trade  stands  in  the  place  of  special 
damage.) 

(1)  1  C.  B.  841.  (4)  29  E.  E.  237  {o   B.  &  C.  2o9  ; 

(2)  96  E.  E.  801  (9  Ex.  472).        8  Dowl.  &  Ey.  14  ;  2  Car.  &  P.  238). 

(3)  1  Ld.  Bay.  339  ;  1  Mod.  542 ;    (5)  78  E.  E.  741  (7  C.  B.  508). 

1  Salk.  11.  (6)  35  E.  E.  329  (1  B.  &  Ad.  415). 
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BoLW  In  Sedgwick  on  Damages,  2nd  edit.  p.  47,  it  is  said,  that  "  wherever 
8TIWABD.  ^h®  breach  of  an  agreement  or  the  invasion  of  a  right  is  established, 
the  English  law  infers  some  damage  to  the  plaintiff ;  and,  if  no  evi- 
dence is  given  of  any  particular  amount  of  loss,  it  declares  the  right 
by  awarding  what  it  terms  nominal  damages."  [They  cited  other 
passages  from  Sedgwick,  also  from  Archbold's  Practice,  10th  edit. 
1826.] 

[  605  ]  (Williams,  J. :  Suppose  the  plaintiff  were  a  trader,  and  the  defen- 

dant said  of  him  that  his  cheqaes  had  been  dishonoured, — would  that 
be  actionable  ?) 

Doubtless  it  would.  But  that  is  a  totally  different  case  from  the 
present  The  character  of  the  transaction  here  was  essentially  one 
of  contract. 

Crbsswell,  J.  (i) : 

I  am  of  opinion,  that,  as  far  as  the  application  in  this  case 
depends  upon  the  ground  of  misdirection,  the  rule  must  be  dis- 
charged. It  appears  to  me  that  the  direction  of  my  Lord  Campbbll 
was  perfectly  right.  He  told  the  jury  that  they  ought  to  give,  not 
nominal,  nor  excessive,  but  reasonable  and  temperate  damages. 
I  think  the  case  of  Marzetti  v.  WiUiams  goes  the  full  length  of 
justifying  that  direction.  The  declaration  in  that  case  was  sub- 
stantially the  same  as  the  declaration  here.  It  appeared  at  the 
trial,  that  the  bankers,  at  the  time  the  plaintiff's  cheque  was  pre- 
sented and  dishonoured,  had  ample  funds  of  the  plaintiff's  in  their 
[  *606  ]  *hands  to  meet  it,  and  that  the  non-payment  arose  from  some 
inadvertence  of  their  clerk;  and  that  the  cheque  was  again  pre- 
sented on  the  following  morning,  and  paid.  The  report  does  not 
show  what  the  direction  to  the  jury  was  on  the  subject  of  damages : 
but  it  seems  to  have  been  taken  for  granted  that  the  plaintiff  had 
sustained  no  actual  damage.  On  the  argument  of  the  rule  for  a 
new  trial,  the  counsel  for  the  defendants  contended  that  the  action 
was  in  tort,  and  therefore  not  sustainable  without  showing  actual 
damage.  Lord  Tbnterden,  in  giving  judgment, — after  stating  that 
the  action  was  in  reality  founded  on  contract, — says :  "  In  this  case 
a  plaintiff  might,  for  the  breach  of  that  contract,  have  declared  in 
assumpsit.  So,  in  Burnett  v.  Lynch  (2),  the  plaintiff  might  have 
declared  as  for  a  breach  of  a  contract.    It  is  immaterial  in  such  a 

(1)  Jervis,  Ch.  J.,  was  absent  (2)  29  B.  B.  343  (5  B.  &  C.  589; 

8  DowL  &  By.  368). 
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case  whether  the  action  in  form  be  in  tort  or  in  assumpsit.  It  Bolik 
is  substantially  founded  on  a  contract ;  and  the  plaintiff,  though  stkward. 
he  may  not  have  sustained  a  damage  in  fact,  is  entitled  to  recover 
nominal  damages."  His  Lordship  is  there  combating  the  argument 
that  tort  could  not  be  maintained  without  some  proof  of  actual 
damage.  ''  At  the  same  time/'  he  continues,  ''  I  cannot  forbear  to 
observe  that  it  is  a  discredit  to  a  person,  and  therefore  injurious  in 
fact,  to  have  a  draft  refused  payment  for  so  small  a  sum ;  for,  it 
shows  that  the  banker  had  very  little  confidence  in  the  customer. 
It  is  an  act  particularly  calculated  to  be  injurious  to  a  person  in 
trade."  His  Lordship,  therefore,  assumes  as  a  thing  not  to  be 
disputed,  that  a  breach  of  contract  of  this  sort  must  of  necessity  be 
injurious  to  a  person  in  trade ;  and,  if  so,  the  jury  might  properly 
take  that  into  consideration,  and  give  damages  accordingly.  And 
Taunton,  J.,  in  his  judgment,  after  referring  to  one  or  two  cases, 
says :  ^'  Here,  independently  of  other  considerations,  the  credit  of  the 
plaintiff  was  likely  to  be  injured  by  the  refusal  of  *the  defendants  [  •607  ] 
to  pay  the  cheque :  and,  as  it  was  the  duty  of  the  defendants  to  pay 
the  cheque  when  it  was  presented,  and  that  duty  was  not  performed, 
I  think  the  plaintiff,  who  had  a  right  to  its  being  performed,  is 
entitled  to  recover  nominal  damages."  Why  ?  Because  the  jury  had 
a  right  to  assume  that  it  would  be  to  some  extent  injurious :  and,  if 
so,  it  was  for  them  to  say  to  what  extent.  For  these  reasons,  I  am  of 
opinion  that  the  direction  of  Lord  Campbell  to  the  jury  was  right. 

As  to  the  amount  of  damages, — that  is  a  question  which  it  is 
always  extremely  difficult  for  the  Court  to  deal  with.  But,  inasmuch 
as  we  are  disposed  to  think  that  the  jury  have  under  the  circum- 
stances awarded  the  plaintiff  a  very  large  sum,  the  counsel  may 
possibly  relieve  us  from  giving  any  ultimate  opinion  as  to  the 
extent  to  which  the  verdict  ought  to  be  reduced.  That  part  of  the 
rule,  therefore,  may  remain  open  for  the  present. 

Williams,  J.: 

I  am  entirely  of  the  same  opinion.  As  to  the  alleged  misdirection, 
I  think  it  cannot  be  denied,  that,  if  one  who  is  not  a  trader  were  to 
bring  an  action  against  a  banker  for  dishonouring  a  cheque  at  a 
time  when  he  had  funds  of  the  customer's  in  his  hands  sufficient  to 
meet  it,  and  special  damage  were  alleged  and  proved,  the  plaintiff 
would  be  entitled  to  recover  substantial  damages.  And,  when  it  is 
alleged  and  proved  that  the  plaintiff  is  a  trader,  I  think  it  is  equally 
clear  that  the  jury,  in  estimating  the  damages,  may  take  into  their 
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RoLiv  oonaideration  the  natural  and  necessary  consequences  which  must 
Stiwabd.  result  to  the  plaintiff  from  the  defendant's  breach  of  contract :  just 
as  in  the  case  of  an  action  for  a  slander  of  a  person  in  the  way 
of  his  trade,  or  in  the  case  of  an  imputation  of  insolvency  on  a 
trader,  the  action  lies  without  proof  of  special  damage.  I  think, 
[  *GOS  ]  therefore,  the  direction  was  right.  I  also  agree  with  ^my  brother 
Crbssmtbll  in  thinking  that  the  amount  of  the  damages  requires 
further  consideration. 

Crowdeb,  J. : 

I  am  ol  the  same  opinion.  The  Lord  Chibf  Justice  was  not 
bound  to  tell  the  jury  that  they  must  limit  their  verdict  to  nominal 
damages.  I  think  this  was  peculiarly  a  case  in  which  the  jury 
were  called  upon  to  exercise  their  judgment  as  to  the  amount  of 
injury  the  plaintiffs  were  likely  to  sustain  from  the  conduct  imputed 
to  the  bankers.  But,  at  the  same  time,  I  cannot  help  feeling  that 
the  sum  at  which  they  have  estimated  it  was  very  high,  and  that 
the  case  in  that  respect  required  re-consideration. 

The  parties  ultimately  agreed  that  the  verdict  should  be  reduced 

to200{. 

^ Rule  accordingly. 


18M.  CHAENLEY  v.  GRUNDY. 

Ajn-n  20. 

(14  C.  B.  608—615;  S.  C.  2  C.  L.  R.  822 ;  23  L.  J.  C.  P.  121 ;  18  Jur.  653 ; 

L  608  I  2  W.  E.  372  ;  23  L.  T.  O.  S.  67.) 

Upon  an  issue  on  a  plea  that  the  defendant  did  not  make  the  note 
declared  on,  it  appearing  that  the  note  is  lost,  secondary  evidence  maj  be 
given  of  its  contents, — and  this  whether  the  note  be  negotiable  or  not. 

This  was  an  action  by  the  executor  of  the  payee  against  the 
maker  of  a  promissory  note  for  2,000Z.,  payable  to  the  testator  by 
instalments.    The  plaintiff  claimed  1,0002. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  did  not 
make  the  note  in  manner  and  form  as  alleged;   whereupon  the 
defendant  took  issue. 
[  609  ]  At  the  trial  before  Cresswell,  J.,  at  the  last  Assizes  at  Liverpool, 

the  plaintiff's  counsel  in  his  opening  stated  that  the  note  was  lost ; 
and  he  put  in  a  bill  in  Chancery,  with  the  defendant's  answer 
thereto,  for  the  purpose  of  showing  the  admission  of  the  latter 
to  that  effect. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  plaintiff 
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was  not  entitled  to  recover  upon  the  note,  without  producing  it ;     Cmarnlbt 
and  for  this  Hansard  v.  Robinson  (1)  was  relied  upon.  Gbu^ndy. 

For  the  plaintiff  it  was  insisted  that  the  necessity  for  the  pro- 
duction of  the  bill  or  note  was  limited  to  the  case  of  a  negotiable 
security :  and,  the  learned  Judge  being  of  this  opinion,  and  that 
secondary  evidence  might  be  given  of  the  contents  of  the  note,  a 
verdict  was  found  for  the  plaintiff  for  the  sum  claimed. 

Knowles  (with  whom  was  MiUward)  now  moved  for  a  rule  nisi  to 
enter  a  verdict  for  the  defendant  upon  the  first  issue,  or  for 
a  new  trial : 

The  question  is,  whether,  in  an  action  upon  a  note  or  bill  which 
is  not  negotiable,  the  plaintiff  can  recover  without  producing  the 
instrument. 

( JsRvis,  Gh.  J. :  There  are  two  questions, — first,  whether  the  non- 
production  of  the  note  is  an  answer, — secondly,  whether  the  defence 
arises  upon  a  plea  that  the  defendant  did  not  make  the  note.) 

[^Hansard  v.  Robinson']  was  supposed  in  Wain  v.  Bailey  (2)  not  to  [  fill  ] 
apply  to  notes  or  bills  which  are  not  negotiable :  but  much  of  the 
judgment  of  Lord  Tenterden  is  equally  applicable  to  non-nego- 
tiable as  to  negotiable  bills  or  notes.  In  Wain  v.  Bailey,  the  plea  was 
addressed  to  the  time  when  the  note  became  due :  and  Pattbson,  J., 
in  the  course  of  the  argument,  speaking  of  Hansard  v.  Robinson, 
says, — "  It  only  shows  that  the  holder  cannot  recover  on  a  lost  note  ; 
it  was  not  decided  that  he  could  not  have  recovered  if  he  had  found 
it."  In  Ramuz  v.  Crowe  (3)  it  was  held  that  the  payee  of  a  nego- 
tiable bill  of  exchange,  having  lost  it,  cannot,  without  producing  it, 
maintain  an  action  for  the  recovery  of  its  amount  against  the 
acceptor,  upon  its  arriving  at  maturity.  ♦  *  The  case  of  Crowe  [  «12  ] 
v.  Clay  (4)  carries  the  matter  no  further  than  Ramuz  v.  *Crowe  (3).  r  #613  j 
It  was  there  held,  that  the  loss  of  a  negotiable  bill  given  on  account 
of  a  debt,  is  an  answer  to  an  action  for  the  debt,  as  well  as  to  one 
on  the  bill.    ♦    ♦     * 

(  Cbesswbll,  J. :  In  the  case  in  the  Exchequer  Chamber,  some  of  the 
Judges  thought  the  plaintiff  could  not  recover  unless  he  was  the 
holder  of  the  bill  at  the  time  of  the  loss  of  it.  That  rather  seems 
to  show  that  a  special  plea  would  be  necessary.) 

(1)  31  E.  E.  166  (7  B.  &  C.  90).  (3)  74  R.  R.  628  (1  Ex.  167). 

(2)  50  R.  R.  514  (10  Ad.  &  El.  616).       (4)  96  R.  R.  867  (9  Ex.  604). 
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chabxlkt     There  is  no  direct  aathority  to  show  a  special  plea  to  be  necessary  : 
Oevndy.      ^^6  point  arose  in  Blackie  v.  Pidding  (i),  bat  was  not  decided. 

(Jbbvis,  Ch.  J. :  Did  not  the  defendant  make  the  note  ?) 

Suppose  the  bill  were  on  a  wrong  stamp,  or  had  been  altered 
in  a  material  particular,  and  the  alteration  were  not  capable  of 
explanation  ? 

(Crbsswell,  J. :  That  observation  would  be  equally  applicable 
[  *614  ]       in  the  case  of  a  deed.     Blackie  v.  Pidding  *8hows  that   I   was 
right  in  receiving  secondary  evidence  of  the  contents  of  the  note, 
its  loss  having  been  proved.) 

To  that  extent,  no  doubt,  it  is  an  authority  against  the  defendant. 
If  a  special  plea  be  necessary,  there  is  here  a  special  plea  in  which 
the  loss  of  the  note  is  mentioned  (2),  in  conjunction  with  a  variety 
of  other  allegations. 

(Jbbvis,  Ch.  J. :  That  will  not  help  you.  It  is  not  like  the  case 
of  a  series  of  allegations,  some  of  which  may  be  rejected  without 
damaging  the  plea :  this  is  one  allegation  of  the  destruction  of  the 
bill,  depending  upon  the  previous  statements.) 

There  was  an  application  to  amend  at  the  trial:  and  the  222nd 
section  of  the  15  &  16  Vict.  c.  76,  authorises  amendments  to  be 
made  at  any  time. 

(Jbbvis,  Ch.  J. :  It  is  by  no  means  clear,  that,  even  after  trial, 
leave  may  not  be  given  to  amend  by  adding  a  plea,  where  it  was 
properly  asked  for  at  the  time  of  the  trial :  but,  here  you  must  first 
show  that  the  plaintiff  cannot  recover  upon  anon-negotiable  instru- 
ment without  producing  it.) 

The  authorities  already  cited,  it  is  submitted,  establish  that 

Jbbvis,  Ch.  J. : 

It  seems  to  me  that  there  ought  to  be  no  rule  in  this  case.  It 
is  not  necessary  for  us,  on  the  present  state  of  the  record,  to  decide 
whether  or  not  the  loss  of  a  non-negotiable  bill  or  note,  if  properly 
pleaded,  would  be  an  answer  to  an  action  upon  it ;  though,  if  the 

(1)  6  C.  B.  196.  suant  to  an  agreement  between  tbe 

(2)  The  plea  set  up,  in  substance,      defendant  and  the  testator, 
that  the  bill  had  been  desti-oyed  pur- 
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question  did  arise,  I  should  feel  no  difficulty  in  saying  that  it  would    Chabnlet 
be  no  defence.     The  question,  however,  in  this  case,  is,  simply  as      gbdndt. 
to  the  conduct  of  the  cause  at  Nisi  Prius.     The  issue  to  be  tried  was, 
whether  or  not  the  defendant  made  the  note  declared  on.    How  was 
that  to  be  established  ?    If  the  instrument  declared  on, — whether 
it  be  a  bill,  a  bond,  or  a  deed, — be  lost,  the  loss  *being  duly  proved,       [  •eis  ] 
and  so  the  absence  of  the  instrument  properly  accounted  for,  secon- 
dary evidence  may  be  given  of  its  contents.     Then,  as  to  the  amend- 
ment, — this  is  not  like  the  case  of  a  defendant  being  taken  by  sur- 
prise.   It  appears  that  there  had  been  proceedings  in  equity  as  to 
the  very  matter :  and  the  defendant  knew  that  the  bill  was  lost,  for 
he  has  put  a  plea  upon  the  record  which  is  in  some  sort  based  upon 
that  fact.    The  defendant,  therefore,  has  made  out  no  case  for  an 
amendment ;  and,  upon  the  record  as  now  framed,  the  question 
clearly  is  not  open  to  him. 

Williams,  J.: 

I  am  of  the  same  opinion.  The  issue  of  fact  which  the  jury  had 
to  try  was  simply  whether  or  not  the  defendant  made  the  note.  It 
was  the  duty  of  the  Judge  to  try  that  issue  according  to  the  ordinary 
rules  of  evidence.  The  conditions  for  the  reception  of  secondary 
evidence  having  been  complied  with,  I  think  my  brother  Gresswell 
would  not  have  been  warranted  in  refusing  to  receive  it. 

Crowobr,  J.,  concurring, 

Rule  refused. 


GEOEGE  WILSON  v.  JOHN  WILSON  the  Elder.  ^s". 

April  28. 

(14  C.  B.  616—627  ;  S.  C.  2  C.  L.  E.  818 ;  23  L.  J.  C.  P.  137 ;  18  Jur.  581 ;  

2  W.  E.  421 ;  23  L.  T.  0.  S.  58,  158.)  [  616  ] 

A  purchaser  of  a  leasehold  may  object  to  the  vendor's  title,  on  the 
ground  that  he  has  incurred  a  forfeiture  by  omitting  for  the  space  of  a 
month  to  pay  the  annual  premium  of  insurance  pursuant  to  his  covenant ; 
although  it  does  not  appear  that  the  lessor  has  taken  advantage  of  the 
forfeiture. 

Upon  a  sale  of  a  leasehold,  the  purchaser  agreed  to  pay  a  deposit  of  50/., 
and  the  residue  on  completion.  Instead  of  actually  paying  the  50/.,  he 
gave  the  vendor  5/.  and  an  I.  0.  U.  for  45/. :  Held,  that  the  vendor, 
failing  to  make  a  good  title,  was  not  entitled  to  recover  the  45/.  upon  an 
account  stated ;  and  that  the  defence  was  admissible  under  Never  indebted. 

The  first  count  of  the  declaration  stated,  that,  by  agreement  in 
writing,  made  on  the  2nd  of  September,  1853,  the  plaintiff,  in  con- 
sideration of  501.  paid  to  him  by  the  defendant  by  way  of  deposit, 

B.B. — VOL.  xcvin.  50 
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Wilson  and  of  the  further  sum  of  1,150/.  to  be  paid  to  the  plaintiff  at  the 
WiLfiOH.  ^^^6  thereinafter  mentioned,  did  thereby  agree  with  the  defendant 
to  furnish  and  addace  a  proper  title,  and  well  and  effectually  to 
assign  to  him  the  lease  of  his,  the  plaintiff's,  then  dwelling-house 
and  premises,  known  as  the  ''Black  Jack,"  Portugal  Street,  Lincoln's 
Inn  Fields,  and  all  his  right,  title,  and  interest  therein,  and  the 
goodwill  thereof,  for  the  remainder  of  a  term  then  to  come  and 
unexpired  therein,  which  was  about  twenty-eight  years'  term  from 
Michaelmas  Day  then  next,  subject  to  the  yearly  rent  of  60/.,  and 
the  performance  of  the  covenants  in  the  said  lease  reserved  and  con- 
tained, on  or  before  the  22nd  of  September  then  instant :  That  it 
was  thereby  mutually  agreed  that  the  sum  of  800/.  should  be  the  appor- 
tioned purchase-money  for  the  said  lease,  and  900/.  the  apportioned 
purchase-money  for  the  said  goodwill :  That  the  defendant  did  thereby 
agree  with  the  plaintiff  to  accept  sucli  assignment  of  the  lease  afore- 
said, and  should  enter  upon  and  take  possession  of  the  said  premises 
on  the  said  22nd  of  September  then  instant,  and  thereupon  pay  to 
the  plaintiff  the  said  sum  of  1,150/.,  being  the  remainder  of  the  said 
purchase-money  for  the  said  lease  and  goodwill :  Averment  of  per- 
formance by  the  plaintiff  of  all  things  on  his  part :  Breach,  that 
the  defendant  refused  to  accept  an  assignment  of  the  said  lease,  and 
[  *G17  1  to  pay  to  the  plaintiff  the  ^said  sum  of  1,150/.,  and  that  the  plaintiff 
had  since  the  defendant's  breach  of  the  agreement  sold  the  premises 
for  950/.  and  no  more,  and  had  been  put  to  expense,  &c.  &c. 

The  second  count  was  for  money  found  due  upon  an  account 
staled. 

To  the  first  count,  the  defendant  pleaded,  amongst  other  things, 
— thirdly,  that  the  plaintiff  did  not,  after  the  making  of  the  said 
agreement,  in  a  reasonable  time  before,  or  at  any  time  on  or  before 
the  said  22nd  of  September,  1853,  furnish  and  adduce  to  the  defen- 
dant a  proper  title  (subject  as  in  the  said  agreement  in  that  behalf 
mentioned),  so  as  to  enable  him  well  and  effectually  to  assign  to 
the  defendant  the  said  lease,  for  the  remainder  of  the  said  term, — 
fourthly,  that  the  plaintiff  was  not  ready  and  willing  to  assign  to 
the  defendant  the  said  lease,  and  to  deliver  up  quiet  possession  of 
the  said  house  and  premises  to  the  defendant  on  or  before  the 
22nd  of  September,  1858. 

To  the  second  count,  the  defendant  pleaded  Never  indebted- 
Issue  thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in 
Middlesex  after  the  last  Hilary  Term.    The  facts  were  as  follows : 
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The  plaintiff  was  the  tenant  of  a  public-house  and  premises  called      Wilson 

the  '*  Black  Jack,"  situate  in  Portugal  Street,  Lincoln's  Inn  Fields,      wii^on. 

under  a  lease  containing,  amongst  others,  a  covenant  on  the  part 

of  the  lessee,  his  executors,  administrators,  and  assigns,  to  insure 

and  keep  insured  the  premises  demised,  and  a  proviso  for  re-entry 

by  the  lessor,  his  heirs,  Sui.,  in  case  of  the  breach  of  any  covenant 

by  the  lessee,  &c. 

On  the  2nd  of  September  last,  the  plaintiff,  ''for  and  in  con- 
sideration of  5(M.  now  paid  by  way  of  deposit,  and  of  the  further 
sum  of  1,150/.  to  be  paid  at  the  time  thereinafter  mentioned," 
agreed  to  sell  to  the  defendant  the  lease  and  goodwill  of  the 
**  Black  Jack,"  and  to  make  ^a  good  and  proper  title,  in  the  usual  [  *(>18  ] 
way ;  the  vendor  not  to  call  for  proof  of  the  lessor's  title ;  and  a 
penalty  of  150/.  being  provided  for  breach  of  the  agreement  by 
either  party. 

Upon  inspection  of  the  lease  under  which  the  plaintiff  held,  and 
the  receipts  for  the  premiums  of  insurance,  it  appeared  that  the 
covenant  to  insure  had  not  been  strictly  performed,  the  covenant 
being,  to  insure  in  the  Westminster  Eire  Office  in  the  sum  of  990/. 
in  the  joint  names  of  the  lessor  and  lessee,  and  the  premiums  being 
payable  on  the  24th  of  February  in  each  year,  but  the  last  premium 
not  having  been  paid  until  the  23rd  of  March.  The  solicitor  for 
the  purchaser  thereupon  gave  notice  to  the  vendor  that  the  title 
was  objected  to,  on  that  ground  amongst  others. 

At  the  time  of  the  signing  of  the  agreement,  5/.  only  was  in  fact 
paid,  the  defendant  having  given  an  I.  0.  U.  for  the  remaining  45/., 
which  he  promised  to  pay  on  the  following  Monday,  but  did  not. 

Upon  the  defendant's  refusal  to  complete  the  purchase,  the 
plaintiff  re-sold  the  premises  for  950/.,  and  brought  this  action  to 
recover  the  difference  between  that  sum  and  the  sum  agreed  to  be 
paid  hy  the  defendant. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  non- 
payment of  the  premium  of  insurance  on  the  proper  day,  was  a 
breach  of  covenant  of  which  the  lessor  was  entitled  to  take  advan- 
tage ;  and  that  the  forfeiture  was  not  cured  by  the  payment  thereof 
on  a  subsequent  day:  and  for  this  Doe  d.  Pitt  v.  Sheicin  (l)  was 
relied  on.  There,  the  lessee  covenanted  to  insure,  and-  effected  an 
annual  policy  in  the  usual  form,  allowing  fifteen  days'  grace,  which 
policy  expired  on  the  25th  of  March,  but  the  premium  for  the 
renewal  was  not  paid  until  the  25th  of  April ;  and  it  was  ruled  by 

(1)  3  Camp.  134. 
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WiLMov  Lord  EUiJfiMfiORouoH  that  the  covenant  msls  broken  by  reason  of  the 
WiLflov.  non-payment  of  the  premium  on  or  before  *the  9th  of  April,  and 
[  *^^^  ]       that  the  lease  was  forfeited,  npon  a  clause  of  re-entry. 

For  the  plaintiff,  it  was  insisted,  that  the  payment  of  the  pre- 
mium on  the  2Srd  of  March  had  a  retrospective  effect,  and 
consequently  that  there  was  no  forfeiture ;  and  that,  at  all  events, 
the  plaintiff  was  entitled  to  a  verdict  of  45Z.  on  the  account  stated. 
The  learned  Judge  nonsuited  the  plaintiff, — giving  him  leave  to 
move  to  enter  a  verdict  for  245/.,  or  for  145/.,  or  for  45/.,  if  and  as 
the  Court  should  be  of  opinion  that  he  was  entitled  to  recover 
either  of  those  sums. 

Bylesy  Serjt.,  on  a  former  day  in  this  Term,  moved  to  enter 
the  verdict  accordingly : 

In  Doe  d.  Pitt  v.  Shewin,  the  lessor  had  availed  himself  of  the 
forfeiture  by  bringing  an  ejectment,  the  day  of  the  demise  laid 
being  the  day  on  which  the  lessor  actually  paid  the  premium. 
Doe  d.  Pitt  V.  Laming  (l),  however,  is  an  authority  the  other 
way.    ♦    ♦    * 

[  620  ]  (Cresswell,  J. :  That  is  a  very  different  case  from  this  :  there, 

the  policy  had  not  expired  at  the  time  the  act  was  done  upon  it. 

Jervis,  Ch.  J. :  The  case  of  Penniall  v.  Harhorne  (2),  which  is 
precisely  in  point,  seems  to  be  conclusively  against  you:  it  was 
there  held,  that,  if  a  lessee,  who  has  incurred  a  forfeiture  by 
leaving  a  part  of  the  demised  premises  uninsured  for  a  short  period 
(two  mcmths,  in  that  case),  contracts  to  sell  his  term,  the  pui-chaser, 
on  becoming  acquainted  with  the  forfeiture,  may  refuse  to  complete 
his  contract,  and  may  reclaim  his  deposit,  though  the  lessor  has 
taken  no  step  to  inforce  the  forfeiture.) 

It  may  be  conceded,  that,  if  the  landlord  might  re-enter  for  this 
forfeiture,  the  plaintiff  failed  to  make  a  good  title  :  but  it  is 
submitted  that  the  insurance,  when  effected,  had  a  retrospective 
operation. 

(Cresswell,  J. :  It  is  difficult  to  say  that  a  landlord,  when  he 
has  his  vested  right  of  action,  shall  have  it  divested  by  an  act  to 
which  he  is  no  party.) 

At  all  events,  the  plaintiff  was  entitled  to  a  verdict  upon  the 
(1)  15  E.  B.  728  (4  Camp.  73).  (2)  75  B.  B.  416  (U  Q.  R  368). 
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account  stated.     There  was  ample  consideration  to  sustain    that      Wilson 
count.     The  defendant  prevented  the   plaintiflf  from   selling   the      Wilson. 
premises  before  the  22nd  of  September,  1853,  the  day  on  which 
the  purchase  was  to  have  been  completed. 

Jbrvis,  Gh.  J. : 

As  you  are  entitled  to  rule  upon  the  last  point,  you  may  take  it, 
but  without  any  encouragement  from  the  Court,  as  to  the  first 
point  also. 

Knowles  and  Barstow,  now  showed  cause  :  [  ^^i  ] 

The  non-payment  of  the  premium  at  the  proper  time  was  clearly 
a  forfeiture,  of  which  the  lessor  might  have  taken  advantage,  and 
consequently  the  vendor  did  not  make  a  title  such  as  the  purchaser 
was  bound  to  accept.  There  are  several  cases  which  are  precisely 
in  point ;  none  the  other  way.  [They  cited  Doe  d.  Pitt  v.  Shewin  (l), 
Gregory  v.  Wilson  (2),  Doe  d.  Muston  v.  Oladtvin  (s),  Penniall  v. 
Harborne  (4).]  In  Doe  d.  Darlington  v.  Ulph  (6)  a  lease  for  years,  [  623  ] 
to  commence  at  Michaelmas,  1845,  was,  by  a  decree  for  a  specific 
performance  at  the  instance  of  the  lessee,  executed  on  the  12th  of 
January,  1847,  bearing  date  as  of  the  29th  of  September,  1845. 
The  lease  contained  a  covenant  to  insure  the  demised  premises, 
and  keep  them  insured  during  the  term,  and  a  power  of  re-entry. 
The  landlord  brought  ejectment,  and  proved  that  the  premises  were 
not  insured  until  the  18th  of  February,  1847.  The  defendant  gave 
no  evidence  to  account  for  the  delay.  It  was  held,  that,  assuming 
the  covenant  might  be  construed  as  a  covenant  to  insure  within  a 
reasonable  time  only  after  the  execution  of  the  deed,  the  onus  of 
showing  that  the  delay  from  the  12th  of  January  to  the  18th  of 
February  was  reasonable,  lay  on  the  defendant;  and  that,  no 
evidence  being  given  to  explain  the  delay,  it  was  right  that  the 
Judge  should  direct  a  verdict  for  the  plaintiff. 

(Jbrvis,  Gh.  J. :  I  cannot  very  well  understand  how  explanation 
can  be  any  answer  to  a  breach  of  covenant.) 

Something  of  the  same  sort  seems  to  have  been  passing  in  the 

mind  of  Lord  Denuan  ;  for,  he  says, ''  I  have  not  formed  a  ^decided       [  *624  j 

opinion  whether,  in  construing  this  covenant,  we  can  import  into 

(1)  3  Camp.  134.  (4)  75  E.  R.  415  (11  Q.  B.  368). 

(2)  89  R.  R.  625  (9  Hare,  683).  (5)  78  R.  R.  354  (13  H  B.  204). 

(3)  66  R.  R.  611  (6  a  B.  953). 
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WiLflov  it  anything  about  a  reasonable  time.  It  is  not,  however,  necessary 
WiLsoK.  to  decide  that ;  for,  supposing  it  to  be  so,  there  was  no  evidence  to 
account  for  the  dela3'  for  five  weeks  and  two  days.  There  was 
nothing,  therefore,  to  justify  either  the  Judge  or  jury  in  considering 
this  delay  reasonable."  The  result  of  the  cases,  is,  that,  if  the 
purchaser  had  completed  his  contract  on  the  22nd  of  September, 
he  might  have  been  ejected  by  the  superior  landlord  on  the  follow- 
ing day.  Then,  as  to  the  account  stated.  The  plaintiff  relies  upon 
the  I.  0.  n.,  which  was  given  for  part  of  the  deposit.  If  the 
plaintiff  were  to  recover  the  45/.,  the  defendant  might  recover  it 
back,  the  consideration  failing  on  the  insufficiency  of  the  title.  An 
I.  0.  U.  is  only  evidence  of  an  account  stated. 

(Jrbvis,  Ch.  J. :  Here,  it  is  evidence  of  an  account  stated  of 
money  due  from  the  defendant  to  the  plaintiff  only  in  the  event  of 
the  title  being  good.) 

Precisely  so. 

Raymmid  (with  whom  was  ByUsy  Serjt.),  in  support  of  the 
rule: 

The  authorities  relied  on  on  the  other  side  are  all  cases  where 
the  covenant  was,  to  insure  in  the  joint  names  of  the  lessor  and 
lessee,  or  in  the  name  of  the  lessor  only,  and  therefore  where  there 
could  be  no  subsequent  payment  having  relation  back  so  as  to  cure 
the  forfeiture.  Here,  the  lease  was  not  absolutely  void,  but  only 
voidable,  at  the  election  of  the  lessor,  such  election  being  exercised 
in  the  interval  between  the  24th  of  February  and  the  28rd  of 
March. 

(Jervis,  Ch.  J. :  That  argument  would  have  been  equally  good  in 
the  case  of  Doe  d.  IHtt  v.  Shewin^  where  the  premium  was  paid 
fifteen  days  after  it  was  due.) 

With  respect  to  the  account  stated, — the  plaintiff  was  entitled  to  a 
verdict,  on  production  of  the  I.  0.  U.  By  the  terms  of  the  agree- 
ment, the  defendant  engaged  to  pay  the  plaintiff  50/.  down.  Instead 
[  *fi2r>  ]  of  doing  so,  he  paid  down  5/.  and  *gave  the  I.  0.  U.  for  the 
remainder.  The  transaction,  in  effect,  amounted  to  this:  the 
defendant  paid  the  deposit  of  50/.,  and  had  back  45/.  of  it  by  way 
of  loan. 

(Grbsswell,  J.:  An  I.  O.  U.  is  only  evidence  of  an  account 
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stated.    By  the  agreement,  the  plaintiff  was  only  to  be  entitled      Wir^oN 
to  the  50/.  if  he  was  in  a  condition  to  make  a  good  title.)  Wiusok. 

He  had  until  the  22nd  of  September  to  make  a  title :  from  the  date 
of  the  agreement,  until  that  day,  the  defendant  owed  him  45Z.  upon 
the  I.  0.  U. ;  he  cannot  therefore  say  that  he  never  was  indebted  : 
and  there  is  no  plea  of  failure  of  consideration. 

Jbbyis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  Two  points 
were  made:  upon  the  first,  if  successful,  the  plaintiff  would  be 
entitled  to  a  verdict  for  245Z. ;  upon  the  second,  for  45{.  I  am  of 
opinion  that  he  has  failed  to  show  himself  entitled  to  either.  As 
to  the  first,  it  appears  that  the  plaintiff,  being  the  lessee  of  a  public- 
house  which  he  proposed  to  sell  to  the  defendant,  entered  into  a 
contract  by  which  he  professed  to  make  a  good  title  by  a  given  day, 
and  it  turned  out  that  he  was  unable  to  adduce  a  good  title,  inas- 
much as  there  was  a  failure  to  perform  the  covenant  to  insure  and 
keep  insured  the  premises,  which  would  enable  the  lessor  to  avail 
himself  of  the  proviso  for  re-entry  contained  in  the  lease.  By  the 
policy  of  insurance,  the  premium  was  payable  on  the  24th  of 
February  in  each  year,  but,  in  the  year  1853,  the  premium  was  not 
paid  until  the  23rd  of  March,  so  that  the  premises  had  been  allowed 
to  remain  uninsured  for  the  space  of  one  month  :  and  the  question 
is,  whether  the  forfeiture  was  cured  by  such  subsequent  payment, 
so  that  the  plaintiff  could,  notwithstanding  this  breach  of  covenant, 
make  a  good  title.  A  long  series  of  cases,  from  Doe  d.  Pitt  v. 
Sheicin{l),  to  Doe  d.  Darlington  v.  Ulph(;2),  shows,  that,  notwith- 
standing such  subsequent  payment,  *the  landlord  might  avail  [  *626  ] 
himself  of  the  forfeiture.  The  plaintiff,  therefore,  having  only  a 
title  which  might  be  defeated  at  the  option  of  the  lessor,  is  not  in  a 
condition  to  enforce  payment  of  the  purchase-money.  Upon  the 
second  point  also  I  think  the  plaintiff  fails.  It  appears,  that, 
instead  of  paying  down  the  deposit  of  502.,  the  purchaser  paid  51, 
and  gave  an  I.  0.  U.  for  46/.  An  1. 0.  U.  is  evidence  of  an  account 
stated ;  and,  if  expanded  upon  this  record,  it  amounts  to  this, — "  I 
acknowledge  that  I  owe  you  45/.,  a  portion  of  the  50/.  deposit 
which  I  have  agreed  to  pay."  The  plaintiff  not  being  in  a  condition 
to  make  a  good  title,  he  was  not  entitled  to  receive  the  deposit. 
If,  therefore,  the  plaintiff  were  allowed  in  this  action  to  recover  the 

(1)  3  Camp.  134.  (2)  78  E.  E.  354  (13  Q.  B.  204)* 
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Wilson  452.  upon  the  I.  0.  U.,  the  defendant  mighfe  commence  an  action 
Wilson,  to-morrow  to  recover  it  back,  as  upon  a  failure  of  consideration ; 
which  would  be  objectionable  on  the  ground  of  circuity.  Mr.  Ray- 
vi&iid  says,  that,  as  the  plaintiff  was  entitled  to  have  the  money  on 
the  nail,  the  inference  is  that  the  50Z.  was  in  fact  paid,  and  the  plain- 
tiff then  lent  the  defendant  45Z.  But,  why  should  we  go  out  of  our 
way  to  infer  that  which  we  know  to  be  contrary  to  the  truth  ?  On 
both  grounds,  I  am  of  opinion  that  the  rule  should  be  discharged. 

CrbsswblLi  J. : 

I  am  of  the  same  opinion,  upon  both  grounds.  The  facts  show 
that  the  I.  0.  U.  is  not  evidence  of  an  account  stated  between  the 
plaintiff  and  the  defendant  otherwise  than  as  part  of  the  purchase- 
money. 

WiLLUUs,  J. : 

I  am  of  the  same  opinion.  As  to  the  first  point,  the  authorities 
are  clear.  It  cannot  be  pretended  for  a  moment  that  the  non- 
payment of  the  premium  did  not  work  a  forfeiture.  As  to  the 
second  point,  I  doubted  at  first  whether  the  defence  was  admissible 
[  *6S7  ]  *under  Never  indebted.  But,  upon  consideration,  I  incline  to  think 
that  a  special  plea  was  unnecessary,  and  that  the  present  case  falls 
within  the  principle  of  Thomas  v.  Haxcke%{^),  where  it  was  held, 
that,  under  a  plea  of  non  assutnpsit  to  a  count  on  an  account 
stated,  the  defendant  may  show  that  accounts  between  the  plaintiff 
and  himself,  the  correctness  of  which  he  has  admitted,  were  in  fcust 
incorrect. 


Rule  discharged. 


1864.  HEGARTY  v.  MILNE. 

Attril  21. 
\_  (14  C.  B.  627—631 ;  S.  0.  23  L.  J.  C.  P.  151 ;  18  Jur.  496 ;  S.  C.  nom.  PetergaU 

[  627  ]  V-  -^»^w^  2  W.  E.  373 ;  23  L.  T.  0.  S.  78.) 

Where  a  proposal  made  orally  is  assented  to  in  writing,  the  latter,  being 
evidence  of  an  agreement,  is  not  admissible  without  a  stamp,— as,  where  it  is 
written  by  the  defendant,  and  signed  by  the  plaintiff. 

The  plaintiffs  in  this  action  sought  to  recover  from  the  defen- 
dants a  sum  of  992.  for  goods  sold  and  delivered,  and  work  and 
labour  and  materials.  The  defendants  pleaded,  except  as  to 
691.  Qs.  6d.,  parcel  &c..  Never  indebted,  and,  as  to  that  sum, 
payment  into  Court. 

At  the  trial  before  Alderson,  B.,  at  the  last  Spring  Assizes  for 
(1)  58  B.  E.  648  (8  M.  &  W.  140). 
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Surrey,  it  appeared  that  the  plaintiffs  had  done  certain  joiners'  Hboabtit 
work  on  a  ship  called  the  American  Lass  belonging  to  the  defen-  milne. 
dants,  to  the  amount  of  the  sum  claimed.  The  witness  who  proved 
the  work  done,  and  the  reasonableness  of  the  charges,  was  asked  by 
the  defendants'  counsel  if  there  was  not  an  agreement  in  writing 
relative  to  the  work :  he  admitted  that  there  was,  and  produced  a 
paper  in  the  hand- writing  of  one  of  the  defendants,  but  signed  by 
one  of  the  plaintiffs,  to  the  following  effect : 

'*  Messrs.  A.  Milne  &  Co.  and  J.  Smith. 

''  I  agree  to  build  up  eight  cabins  on  board  of  the  American 

Lass ;  in  fact,  to  complete  the  whole  to  the  satisfaction  of  Captain 

M'Kellar,  including  all  locks,  *bars,  in  fact  every  requisite  except       [  *fi28  ] 

painting,  for  the  sum  of  402.,  in  cash. 

'^  Jambs  Clarke. 
•*  November  29th,  1853." 

On  the  part  of  the  defendants,  it  was  objected  that  this  paper 
constituted  an  agreement,  or  evidence  of  an  agreement,  and  therefore 
was  not  admissible  without  a  stamp. 

The  learned  Judge  being  of  opinion  that  the  memorandum 
required  a  stamp,  the  plaintiffs  were  nonsuited. 

Shee,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  on  the  ground  of  misdirection : 

The  instrument  produced  did  not  require  a  stamp :  and,  if  it 
did,  there  was  ample  evidence  to  go  to  the  jury  without  it.  It  was 
not  an  agreement,  properly  so  called.  It  was  a  mere  proposal  on 
the  part  of  the  plaintiffs,  verbally  assented  to  at  the  time  by  the 
defendants,  to  do  that  particular  part  of  the  work  for  402. :  and 
there  are  many  cases  to  show,  that,  in  the  case  of  a  proposal  in 
writing  verbally  assented  to,  no  stamp  is  required.  In  Drant  v. 
Brovm  (1),  A.  entered  into  an  agreement  with  B.  for  the  hire  of  a 
piece  of  land  for  the  purpose  of  making  bricks.  C.  afterwards 
made  an  offer  in  writing  to  let  another  piece  of  land  to  A.  upon  the 
terms  contained  in  the  agreement  between  him  (A.)  and  B.,  and  at 
a  subsequent  time  A.  verbally  accepted  this  offer.  In  an  action  by 
C.  for  a  breach  of  some  of  the  terms  of  this  contract,  it  was  held, 
that  the  written  offer  made  by  C.  was  admissible  in  evidence 
without  being  stamped, — Bayley,  J.,  observing  that  the  Stamp 
Act  (^  only  applies  to  agreements,  or  minutes  or  memorandums  of 

(1)  3  B.  &  0.  665;  5  Dowl.  &  Ry.  (2)  55  Geo.  III.  c.  18i,  Sched.  tit. 

582.  "Agreement." 
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Hboartt     agreements,  and  that  the  paper  in  question  contained  neither  an 
Milne.       agreement,  nor  a  minute  or  memorandum  *of  agreement. 

[  ^629  ] 

(Jervis,  Ch.  J.:  Is  not  this  an  agreement?) 

No  :  it  is  not  signed  by  the  defendants ;  their  assent  to  it,  which 
would  constitute  the  agreement,  was  oral.  [He  then  cited  Hjidtpeth 
V.  Yaitiold  (1),  Moore  v.  Garwood  (2),  Vollans  v.  Fletcher  (a)  and  WiUey 
V.  PajTa«(4).] 

L  6S0  ]  (Jervis,  Ch.  J. :    In  those  cases,*  the  letter  of  allotment  did  not 

constitute  an  agreement,  but  a  mere  proposal  to  do  something  it 
the  party  addressed  would  do  something  else.  That  is  very 
different  from  this  case.  Here,  the  plaintiff  writes,  "  I  agree  to  do 
so  and  so ;  evidently  in  answer  to  something  which  has  passed 
before.    It  is  evidence  of  a  previous  express  agreement. 

Gresswell,  J. :  It  is,  in  effect,  an  acceptance  in  writing  of  a 
previous  verbal  offer.  The  fact  of  the  defendant  writing  the 
document,  and  the  plaintiff  signing  it,  was  evidence  of  a  proposal 
by  the  former,  and  an  acceptance  in  writing  by  the  latter.) 

There  was  evidence  independently  of  the  memorandum,  to  show 
that  the  work  was  done,  and  the  price  assented  to  by  one  of  the 
defendants. 

Jbr\7s,  Ch.  J. : 

I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  The 
cases  referred  to  are  clearly  (some  of  them  being  open  to  further 
observation)  cases  of  proposals  waiting  for  subsequent  assent  by 
parol ;  and  the  Courts  have  uniformly  held,  that,  inasmuch  as  the 
mere  proposal  was  neither  an  agreement,  nor  evidence  of  an  agree- 
ment, no  stamp  was  required.  But  here  the  paper  produced,  if 
not  in  itself  an  agreement  (which  I  think  it  is),  is  clearly  evidence 
of  an  agreement.  It  is  written  by  the  defendant,  and  signed  by  the 
plaintiff.  It  is  quite  manifest  that  the  written  paper  was  the  result 
of  a  discussion  and  bargaining  between  the  parties.  A  proposal 
by  parol,  accepted  in  writing,  clearly  requires  a  stamp.  If  so,  401. 
of  the  account  being  covered  by  the  agreement,  and  69/.  0<.  6d. 
[  *63i  ]       being  ^struck  out  of  the  declaration,  the  plaintiff  cannot  have  a 

(1)  19  L.  J.  C.  P.  321.  (3)  74  B.  B.  580  (1  Ex.  20) 

(2)  80  R.  R.  738  (4  Ex.  681).  (4)  3  Ex.  211. 
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farthing  beyond  that  amount ;  for,  non  constat  that  all  the  rest     Heoartt 
is  not  covered  by   the  written  agreement.    I  think  my  brother       milmb. 
Alderson  was  quite  right  in  refusing  to  receive  the  paper,  and  that 
there  is  no  ground  for  a  rule. 

Gresswell,  J.,  and  Willtams,  J.,  concurring, 

Rule  refused. 


Ex  PARTE  JAMES  AUSTIN  BASTOW.  iss*. 

May  10. 
(14  C.  B.  631—637.)  _- 

r  got  1 

To  entitle  any  one  but  the  author  of  a  literary  work  to  register  it  at        '-        "* 
Stationers'  Hall  pursuant  to  the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45), 
s.  13,  there  must  be  an  absolute  assignment  of  the  copyright. 

An  entry  having  been  improperly  made  on  the  register,  the  Coubt  granted 
a  rule  to  "  vary  or  expunge  it.'* 

Atkinson,  Serjt.,  on  a  former  day  in  this  Term  obtained  a  rule 
calling  upon  one  Benjamin  Walker  to  show  cause  ''  why  the  entry 
of  the  21st  of  June,  1853,  relating  to  '  a  Biblical  Dictionary,  being 
a  comprehensive  digest  of  the  history  and  antiquities  of  the  Jews 
and  neighbouring  nations,  the  natural  history,  geography,  and 
literature  of  the  sacred  writings,  with  pronouncing  and  chrono- 
logical appendices,  by  the  Bev.  James  Austin  Bastow,'  in  the  book 
of  registry  of  copyright  and  assignments  kept  at  the  Hall  of  the 
Stationers'  Company,  should  not  bo  expunged  or  varied." 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that 
the  applicant  did,  on  the  12th  of  August,  1845,  cause  himself  to  be 
registered,  and  he  was  then  duly  registered,  in  the  book  of  registry 
kept  for  that  purpose  at  the  Hall  of  the  Stationers'  Company,  as 
sole  proprietor  in  the  copyright  of  Vol.  I.  of  a  Biblical  Dictionary, 
or  a  work  more  particularly  described  therein  as  ''a  Biblical 
Dictionary,  being  a  comprehensive  digest  of  the  history  and 
antiquities  of  the  Jews  and  neighbouring  nations,  the  natural 
history,  geography,  and  literature  *of  the  sacred  writings : "  that  [  •632  ] 
afterwards,  viz.  on  the  29th  of  May,  1850,  he  did  cause  himself  to  be 
registered,  and  he  was  then  duly  registered,  in  the  book  of  registry 
kept  for  that  purpose  at  the  place  aforesaid,  as  sole  proprietor  in  the 
copyright  of  Vol.  II.  of  the  same  work :  that  afterwards,  viz.  on  the 
15th  of  July,  1858,  he  did  cause  himself  to  be  registered,  and  he  was 
then  duly  registered,  in  the  book  of  registry  kept  for  that  purpose 
at  the  Hall  of  the  Stationers'  Company,  as  sole  proprietor  in  the 
copyright  of  Vol.  III.  of  the  same  work :  that,  at  the  time  of  the  said 
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Ex  parte      registration,  and  from  thence  hitherto,  he  had  been,  and  he  atill  was, 
Dastow 

the  sole  proprietor  in  the  copyright  of  the  said  volumes,  and  each 

and  every  of  them ;  and  that  no  other  person  ever  had,  or  hath, 

any  share  or  interest  in  the  proprietorship  in  the  copyright  thereof : 

that,  in  the  said  book  of  registry  kept  at  the  Hall  of  the  Stationers' 

Company  as  aforesaid,  there  is  [an  entry  dated  June  21st,  1858,  in 

which  the  name  of  Benjamin  Walker  appears  as  the  proprietor  of 

the  copyright  of  the  said  three  volumes] . 

That   the   deponent    had   been    informed,  and  believed,  that 

the  said  Benjamin  Walker  caused  the  said  entry  to  be  made 

under  colour  of  one  or  other  or  both  of  the  writings  true  copies 

[  •633 1  whereof  were  thereunto  annexed  *respectively  marked  "  A."  and 
"B." :  that  it  was  never  intended  that  the  said  Benjamin  Walker 
should  have,  nor  had  nor  hath  he  in  fact,  any  share  or  interest 
in  the  proprietorship  of  the  copyright  of  the  said  work :  and  that 
the  last-mentioned  entry  made  in  the  said  book  was  and  is  without 
the  authority  and  to  the  great  grievance  of  the  deponent. 

[The  exhibits  marked  A.  and  B.  were  two  agreements  between 
the  applicant  and  Walker  by  which  Walker  agreed  to  "publish,  print, 
and  sell  the  work,  and  do  all  in  the  business  department,  run  all 
risk,  and  have  to  do  with  all  debts."] 

[634]  The  application  was  founded  upon  the   11th,  18th,  and  14th 

sections  of  the  Copyright  Act,  5  <fe  6  Vict.  c.  45.    *     *    * 

[  686  J  The  learned    Serjeant    submitted,   that  although  quoad   third 

persons,  the  applicant  and  Mr.  Walker  might  by  the  agreements 
referred  to  in  the  affidavit  be  constituted  partners  in  the  work  (i), 
there  clearly  was  no  partnership  inter  «e,  and  no  conveyance  to 
W^alker  of  any  interest  in  the  copyright,  so  as  to  justify  the  entry 
he  had  made. 

A  rule  nisi  having  been  granted,  and  no  one  appearing  to  show 
cause, 

Atkinson,  Serjt.,  now  moved  to  make  it  absolute,  upon  the  usual 
affidavit  of  service. 

[  637 1        Jbrvis,  Ch.  J. : 

The  rule  being  in  the  alternative,  "to  expunge  or  vary  the 
entry,"  there  may  be  some  difficulty  in  acting  upon  it. 

Maulb,  J. : 

The  application  follows  the  words  used  in  the  statute.     We 
(1)  But  see  Lindley  on  Pai-tnership,  7th  ed.,  50,  n.  {o).—F.  P. 
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can  only  make  the  rule  absolute  in  its  terms.     The  applicant  must      £x  parte 
exercise  his  own  discretion.    Probably  he  will  have  the  option  to 
vary  or  to  expunge. 


Cresswell,  J.,  was  absent. 


liule  absolute 


HUGHES   V.  The  GEEAT  WESTEEN  RAILWAY  is^. 

COMPANY.  ^—' 

(U  C.  B.  637—646;  S.  C.  2  C.  L.  B.  1360;  23  L.  J.  C.  P.  153  ;  18  Jur.  1001.) 

A  declaration  against  a  Sailway  Company  stated,  that  the  defendants 
were  common  carriers  of  goods  and  cattle  for  hire  from  A.  to  £.  ;  that  the 
plaintiff  at  A.  delivered  to  the  defendants,  and  they  received  of  him,  certain 
pigs,  to  be  carried  by  them  from  A.  to  £.,  and  at  B.  delivered  for  the 
plaintiff  within  a  reasonable  time  in  that  behalf ;  and  that,  by  the  defen- 
dants' default,  the  pigs  were  not  delivered  at  B.  within  a  reasonable  time, — 
whereby  the  plaintiff  sustained  damage. 

The  defendants  pleaded, — ^Not  guilty, — and  a  special  plea  setting  up  the 
receipt  of  the  pigs  to  be  earned  subject  to  a  special  contract  **that  the 
defendants  would  not  be  liable  or  responsible  for  the  carriage  or  delivery 
of  the  pigs  within  any  certain  or  definite  time,  nor  in  time  for  any  particular 
market." 

At  the  trial,  it  was  proved,  that,  when  the  pigs  were  delivered  to  the 
defendants,  the  plaintiff  signed  a  note  containing  the  terms  alleged  in  the 
special  plea ;  and  it  was  further  proved  that  the  pigs  were  forwarded  to 
their  destination  by  the  eailiest  train  by  which,  according  to  the  arrange- 
ments on  that  line,  cattle  could  be  conveyed  from  A.  to  B. 

Upon  this  evidence,  the  Judge,  saying  that  the  contract  alleged  in  the 
declaration  was  not  proved,  and  that  there  was  nothing  to  leave  to  the  jury, 
nonsuited  the  plaintijGf, — the  plaintiff's  counsel  offering  no  objection : 

Held,  that  it  was  not  competent  to  the  plaintiff  afterwards  to  move  to 
set  aside  the  nonsuit,  on  the  ground  of  misdirection. 

And,  semble,  per  Gbesbwell,  J.,  that,  if  the  Judge  tells  the  plaintiff's 
counsel  that  he  will  nonsuit  him  on  a  point  of  law,  the  latter  does  not  by 
mere  acquiescence  lose  his  right  to  move ;  but  that,  if  the  Judge  says  he 
will  nonsuit  the  plaintiff,  because  there  is  no  evidence  to  leave  to  the  jury, 
the  plaintiff's  counsel,  if  he  means  to  object,  should  iubist  upon  going  to 
the  jury,  or  he  cannot  afterwards  complain. 

[The  decision  was  only  upon  the  practice  in  regard  to  nonsuiting,  as  to 
which  see  Fox  v.  Star  Newspajjer  Co.  [1898]  1  Q.  B.  636,  67  L.  J.  Q.  B.  454, 
[1900]  A.  C.  19,  69  L.  J.  Q.  B.  117.] 
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1851. 
Jum$  10. 

[647] 


SLIM  V.  TuK   GREAT  NORTHERN   RAILWAY 
COMPANY. 

(14  C.  B.  647—634 ;  S.  C.  2  C.  L.  R.  864 ;  23  L.  J.  C.  P.  166 ;  18  Jur.  H 19  ; 

2  W.  R.  585.) 

A  Rjiilway  Company  is  not  responsible  for  the  non-delivery  of  live-stock, 
where  the  owner  has,  in  defiance  of  the  known  course  of  business  of  the 
Company,  permitted  them  to  be  delivered  at  one  of  the  Company's  stations 
without  an  acknowledgment  from  the  proper  officer  of  their  receipt  for  the 
purpose  of  being  carried, — although  they  are  proved  to  have  been  delivered 
to  one  in  the  Company's  employ. 

This  was  an  action  against  the  Great  Northern  Railway  Com- 
pany, brought  to  recover  the  value  of  six  pigs  of  the  plaintiff, 
alleged  to  have  been  lost  through  the  negligence  of  the  defendants' 
servants. 

The  first  count  of  the  declaration  stated  that  the  defendants  were 
the  owners  of  the  Great  Northern  Railway,  and  of  certain  carriages 
used  by  them  for  the  conveyance  of  cattle,  pigs,  goods,  and  chattels, 
upon  the  said  railway,  from  Hitchin  to  King's  Cross,  for  hire  and 
reward ;  that  thereupon  the  plaintiff  delivered  to  the  defendants, 
and  the  defendants  then  accepted  and  received  from  the  plaintiff, 
six  pigs,  to  be  carried  for  the  plaintiff  by  the  defendants  in  the  said 
carriages  of  the  defendants,  upon  the  said  railway,  from  Hitchin 
aforesaid  to  King*s  Cross  aforesaid,  and  there  to  be  delivered  to  the 
plaintiff  within  a  reasonable  time,  for  reward  to  the  defendants  in 
that  behalf,  and  upon  the  terms  and  conditions  that  the  plaintiff 
undertook  to  bear  all  risk  of  injury  by  conveyance  and  other  con- 
tingencies, and  that,  before  he  allowed  his  said  pigs  to  be  placed 
therein,  he  should  examine  the  said  carriages,  and  be  satisfied  with 
their  safety, — ^the  said  reward  being  for  the  use  of  the  railway 
carriages,  and  locomotive  power  only, — and  that  the  defendants 
would  not  be  responsible  for  any  alleged  defects  in  their  carriages 
or  trucks,  unless  complaint  were  made  at  the  time  of  booking,  or 
before  they  left  the  station,  nor  for  any  damages,  however  cai]^ed, 
to  the  said  pigs  travelling  upon  their  railway,  or  in  their 
vehicles ;  and  that  the  plaintiff  had  examined  the  said  carriages, 
and  was  satisfied  with  their  safety :  Breach,  that  the  defendants, 
[^ai8]  not  regarding  their  duty  in  that  behalf,  did  not,  *within  such 
reasonable  time,  carry  the  said  pigs,  nor  deliver  them  to  the 
plaintiff,  &c. 

There  was  also  a  count  in  trover. 

The  defendants  pleaded,— first.  Not  guilty,— secondly,  that  the 
plaintiffs  did  not  deliver  the  pigs  to  the  defendants,  nor  did  the 
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defendants  receive  the  same,  to  be  carried  upon  the  terms   and        Sliu 
conditions  alleged  in  the  first  count.     Issue  thereon.  j>^^  g'bbat 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  r^^^^^*^^ 
Westminster  in  Trinity  Term,  1854.  The  facts  which  appeared  in 
evidence  were  as  follows :  The  plaintiff  had  sent  two  lots  of  pigs  to 
the  defendants'  station  at  Hitchin,  containing  together  203  pigs,  to 
be  carried  to  London.  These  were  duly  delivered  lo  the  consignee 
in  London.  Six  other  pigs,  however,  which  the  plaintiff  had  sent 
to  the  station  to  go  by  the  same  train,  never  arrived.  The  circum- 
stances under  which  they  were  delivered  at  the  station  at  Hitchin, 
were  as  follows :  They  were  conveyed  to  the  station  by  one  Lewis, 
who  had  thirty-two  pigs  of  his  own,  to  go  to  London  at  the  same 
time.  Lewis  obtained  the  proper  consignment-note  and  cattle- 
ticket  for  his  own  pigs,  but  not  for  the  six  pigs  belonging  to  the 
plaintiff;  he  having  delivered  them  (as  he  stated)  to  one  Morgan, 
a  servant  of  the  defendants  at  the  station,  who  said  he  would  take 
care  of  them. 

It  appeared  that  the  course  of  business  at  the  station,  (of  which 
it  was  proved  that  the  plaintiff  was  cognisant),  was,  that,  on  the 
arrival  of  live-stock  there,  they  were  counted  by  a  servant  of  the 
Company,  who  made  out  and  signed  what  is  called  a  "  consignment- 
note,"  stating  the  number  of  the  trucks,  the  number  of  cattle,  and 
the  names  of  the  consignor  and  consignee;  that  the  "consign- 
ment-note "  was  then  signed  by  the  person  bringing  the  stock,  and 
taken  to  a  booking-clerk,  who  made  out  from  it  a  "  cattle-ticket," 
which  was  signed  by  the  consignor's  *agent,  who,  on  receipt  of  a  [  ♦649  ] 
duplicate,  paid  the  carriage,  the  duplicate  ticket  being  the  authority 
to  receive  the  cattle  on  their  arrival  at  their  destination.  The 
consignment-note  contained  a  notice  to  the  following  effect :  "  The 
terms  upon  which  every  sender  agrees  with  the  above  named  Com- 
pany that  his  goods  shall  be  received,  carried,  delivered,  or  ware- 
housed, if  necessary,  are  as  follows,  that  is  to  say,  the  said  Company 
shall  not  be  accountable  for  any  articles,  unless  the  same  be  signed  - 
for  as  received  by  their  clerks  or  agents."  The  cattle-ticket  bore 
the  following  indorsement, — which  constituted  the  special  contract 
stated  in  the  first  count  of  the  declaration :  ''  This  ticket  is  issued 
subject  to  the  owner's  undertaking  to  bear  all  the  risk  of  injury  by 
conveyance,  and  other  contingencies ;  and  the  owner  is  required  to 
see  to  the  efficiency  of  the  carriage,  before  he  allows  his  horses  or 
live-stock  to  be  placed  therein :  the  charge  being  for  the  use  of  the 
railway,  carriages,  and  locomotive  power  only,  the  Company  will 
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6L1M  not  be  responsible  for  any  alleged  defect^  in  their  carriages  or 
Thk  q'rkat  trucks,  unless  complaint  be  made  at  the  time  of  booking,  or  before 
Bailwat^o  ^^^  f^sjne  leave  the  station ;  nor  for  any  damages,  however  caused, 
to  horses  or  live-stock  of  any  description,  travelling  upon  their 
railway,  or  in  their  vehicles."  The  payment  for  the  carriage  of 
the  cattle  was  made  sometimes  at  the  station  at  which  they  were 
received,  and  sometimes  on  their  arrival  at  their  destination. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel  called 
upon  the  learned  Judge  to  nonsuit  him,  insisting  that  there  was  no 
evidence  to  go  to  the  jury  that  the  defendants  had  contracted  with 
the  plaintiff  on  the  terms  mentioned  in  the  declaration ;  and  that, 
assuming  their  servant  Morgan  to  have  received  the  pigs  in 
question,  he  had  done  so  without  their  authority,  and  in  direct 
violation  of  his  duty  and  of  the  course  of  business  at  the  station. 
r  *W>  ]  The  learned  Judge  declined  to  nonsuit ;  but  left  it  to  the  *jury  to 

say  whether  or  not  Morgan  had  received  the  pigs.  They  found 
that  he  had,  and  his  Lordship  thereupon  directed  a  verdict  to  be 
entered  for  the  plaintiff  for  142.,  the  value  of  the  six  pigs ;  reserving 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court 
should  think  there  was  no  evidence  to  go  to  the  jury;  and  also 
reserving  to  the  plaintiff  leave  to  amend  the  declaration,  if  neces- 
sary,— it  being  agreed  that  the  only  question  was,  whether  or  not 
the  Company  had  received  the  pigs  to  be  carried. 

Montagu  Chambers,  on  a  former  day  in  this  Term,  obtained  a 
rule  nisi  accordingly,  against  which 

Byles,  Serjt.  and  Chamock,  now  showed  cause : 
The  porter  Morgan,  who  received  the  pigs  in  question  from  Lewis 
at  the  Hitchin  station,  either  had  authority  from  the  Company  to 
do  as  he  did,  or  was  permitted  by  them  to  hold  himself  out  as  a 
person  having  such  authority :  and,  in  either  case,  the  defendants 
are  liable.  [They  cited  Giles  v.  The  Taff  Vale  Railway  Company  (l) 
and  Pickford  v.  The  Grand  Junction  Railway  Company  (2). J 

[  631  ]  (Maule,  J. :  If  Morgan  had  been  the  master  or  superintendent 

of  the  station,  possibly  he  might  have  had  authority  to  do  as  he 
did.  And  it  may  be  that  the  Company  are  liable  if  they  place  a 
man  in  a  position  to  hold  himself  out  as  having  authority,  though 
he  may  in  some  degree  have  exceeded  his  duty.    Morgan  had,  it 

(1)  9o  K.  B.  832  (2  El.  &  BL  822).  (2)  12  M.  &  W.  766. 
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appears,  authority  to  go  through  some  of  the  preliminary  matters        Slim 
to  the  making  of  the  contract.     It  is  not  necessary  to  show  that  he    thb  Great 
had  full  and  perfect  authority.    It  is  enough  if  there  was  evidence  i^*^^^^ 
to  go  to  the  jury.) 

It  was  a  question  for  the  jury,  whether  the  defendants  contracted 
as  alleged,  or  not ;  and  they  were  at  liberty  to  infer  from  the  facts 
proved  that  Morgan  had  authority  to  make  such  contract  for  them  : 
Miischamp  v.  The  Lancaster  and  Preston  Junction  Railway  Com- 
pany (1),  Scothoiii  V.  The  South  Staffordshire  liaUtvay  Company  (2), 
Walker  v.  The  York  and  No^-th  Midland  Railway  Company  (8).  The 
Company  had  such  a  possession  of  these  pigs  as  to  enable  them  to 
maintain  trespass  or  trover  in  respect  of  them,  or  to  sustain  an 
indictment  against  a  person  stealing  them.  At  all  events,  the 
plaintiff  is  clearly  entitled  to  a  verdict  upon  the  count  in  trover. 

Montagu,  Chambers  and  Woi'dsworth,  in  support  of  the  rule :  [  652  ] 

The  contention  on  the  part  of  the  plaintiff  at  the  trial,  was,  that 
the  six  pigs  which  form  the  subject  of  this  action,  were  received  on 
behalf  of  the  Company  to  be  carried  upon  the  same  terms  as  the 
two  hundred  and  three  pigs  were  received.  The  plaintiff  failed  to 
prove  the  special  contract  stated  in  the  declaration,  inasmuch  as 
he  did  not  show  that  the  consignment-note  and  the  cattle-ticket, 
which  alone  constituted  the  terms  upon  which  the  Company  under- 
took to  carry  cattle  and  live-stock,  had  been  obtained :  and  he  could 
not  rely  upon  a  general  contract  to  carry :  Austin  v.  The  Manchester^ 
Sheffield^  and  Lincolnshire  Railway  Company  i^),  Austin  v.  Tlie  Man- 
Chester^  Sheffield,  and  Lincolnshire  Railway  Company  (6).  In  Walker 
V.  The  York  and  North-Midland  Railway  Company,  although  the 
Company  had  acted  very  harshly  and  improperly,  the  Court  held 
that  parties  sending  fish  by  them,  and  who  were  cognisant  of  the 
terms  upon  which  alone  the  Company  consented  to  carry  for  them, 
were  bound  by  the  special  contract  contained  in  the  notices.  The 
only  contract  the  defendants  here  entered  into,  was,  a  contract  that 
they  were  to  be  liable  for  the  safe  delivery  of  such  goods  and  cattle 
only«  as  the  signature  of  their  clerk  vouched  their  receipt  of.  The 
declaration,  therefore,  could  not  be  sustained,  even  if  it  were 
amended  by  striking  out  the  special  terms :  Tlie  York,  Newcastle^ 
and  Berwick  Railway  Company  v.  Crisp  (e). 

(1)  68  E.  E.  768  (8  M.  &  W.  421).      (4)  16  Q.  B.  600. 

(2)  91  E.  E.  627  (8  Ex.  341).         (5)  84  E.  E.  645  (10  C.  B.  464). 

(3)  96  E.  E.  779  (2  El.  &  Bl.  760).     (6)  14  0.  B.  627. 
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Slim  (  Jbrvis,  Gh.  J. :  In  that  case  there  was  a  clear  admitted  bargain  : 

The  Orbat    there  was  nothing  for  the  jury  to  consider  at  all.) 

KOBTHBaV 

Railway  Co. 

It  has  been  urged  that  Morgan,  the  Company's  servant,  must  at 

all  events  be  assumed  to  have  authority  to  act  in  this  way  for  them 

in  a  case  of  emergency.    But  there  is  no  pretence  for  saying  that 

there  was  any  emergency  here.    Lewis,  the  person  who  brought 

[  *653 1      the  pigs  in  question  ^to  the  station,  had  ample  time  to  comply  with 

the  Company's  regulations  with  regard  to  his  own  pigs.    Morgan 

had  clearly  a  mere  limited  duty,  and  one  moreover  which  was  well 

known  to  the  plaintiff.    By  dealing  with  him  as  he  did,  he  in  fact 

made  him  his  own  agent  for  the  occasion :  Boys  v.  Pink  (i).    As  to 

the  count  in  trover,  no  reliance  was  placed  upon  that  at  the  trial ; 

nor  was  any  leave  reserved  in  respect  of  it.     No  doubt,  a  carrier  is 

liable  in  trover,  where  he  unlawfully  retains  possession  of  goods 

entrusted  to  him  to  be  carried  :  Dewell  v.  Moxon  (2).    But  trover 

will  not  lie  against  a  carrier  for  the  mere  loss  of  an  article  entrusted 

to  him ;  the  proper  remedy  being  by  an  action  on  the  case :  Hoss  v. 

Johnson  {B),  Kirkman  v.  Har greaves  {4), 

Jebvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  The 
count  in  trover  clearly  cannot  be  sustained.  I  also  think  that  the 
first  count, — whether  in  its  original  state,  or  as  proposed  to  be 
amended, — is  not  supported  by  the  evidence.  According  to  the 
course  of  business,  of  which  the  plaintiff  was  proved  to  be  perfectly 
cognisant,  it  was  the  sender's  duty  to  get  a  consignment-note  when 
he  delivered  the  pigs  at  the  station;  and  that  consignment-note 
gave  him  distinct  notice  that  the  Company  would  not  hold  them- 
selves responsible  for  the  pigs,  unless  the  same  were  signed  for  as 
received  by  their  clerk.  Knowing  this,  the  plaintiff  sent  the  pigs 
in  question  by  Lewis.  Lewis  handed  them  over  to  Morgan,  without 
more  ;  and  thus  made  Morgan  his  servant  for  the  purpose  of  doing 
what  was  necessary  to  put  the  pigs  in  motion  towards  their  destina- 
tion. Morgan  had  no  authority  to  contravene  the  regulations  of 
the  Company ;  and  I  think  they  are  not  bound  by  his  act. 

Maule,  J. : 
t  am  of  the  same  opinion.     Putting  the  true  construction  upon 

(1)  8  Car.  &  P.  361.  (3)  5  Burr.  2825. 

(2)  1  Taunt'  391.  (4)  1  Selw.  N.  P.,  10th  ed.  411. 
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the  evidence,  I  think  there  was  *none  which  would  warrant  the        sum 
jury  in  finding  that  there  was  any  contract  between  the  plaintiff   rp^^  great 
and  the  Company  as  to  the  carriage  of  these  six  pigs.     It  appears    Nobthbrn 
that  the  plaintiff  had  sent  208  pigs  to  be  conveyed  from  Hitchin  to       r  tgg^  j 
London  by  the  defendants'  railway.    As  to  these,  the  course  of 
business    was    regularly  and  properly  gone  through,   and  they 
reached  their  destination  in  safety.    He  then  brings  (by  his  friend 
Lewis)  six  more  pigs,  which  he  desires  to  send  in  the  same  way. 
Lewis,  who  has  thirty-two  pigs  of  his  own  to  go  to  London,  seems 
to  have  dealt  properly  with  them.     But  he  left  the  plaintiff  *s  six 
pigs  with  Morgan,  one  of  the  Company's  porters ;  and,  if  the  plain- 
tiff, or  some  one  on  his  behalf,  had  gone  to  Morgan  and  got  a 
consignment-note,  and  afterwards  obtained  a  cattle-ticket,  which  is 
probably  what  he  expected  would  be  done,  all  would  have  been 
well.     But  I  think  the  jury  would  not  be  warranted  in  inferring  a 
contract  by  the  Company  to  carry,  from  what  passed  with  respect 
to  these  pigs  between  Morgan  and  Lewis.     I  therefore  agree  with 
my  Lord  in  thinking  that  the  rule  to  enter  a  nonsuit  must  be  made 
absolute. 

Cresswell,  J. : 

I  am  of  the  same  opinion,  upon  both  grounds.  There  was  no 
evidence  whatever  that  Morgan  had  authority  to  bind  the  Company 
by  a  contract  out  of  the  usual  course  of  business,  that  is,  without 
observing  the  formalities  prescribed  by  the  memorandum  on  the 
consignment-note,  and  the  practice  at  the  station.  Nor  do  I  think 
there  was  any  evidence  that  Morgan  held  himself  out  as  having  any 
such  authority. 

Ckowdbr,  J. : 

I  am  of  the  same  opinion.     The  course  of  business  being  known 

to  the  plaintiff,  he  must  have  been  perfectly  aware  that  neither 

Morgan  nor  any  other  person  had  authority  to  bind  the  Company 

for  the  carriage  of  stock,  otherwise  than  in  accordance  with  the 

terms  of  their  notice. 

liule  absolute. 


BOEEADAILE  v.    NELSON.  isoi. 

(14  C.  B.  655-662 ;  S.  C.  23  L;  J.  C.  P.  159;  18  Jur.  431.)  a/ay^l. 

[Attorneys'  privilege  in  City  of  London  Court  under  15  &  16  Vict.  c.  Ixxvii. 
Bee  now  61  &  52  Vict.  c.  43,  bs.  175,  185,  186.] 
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W*.  Ex  PARTE    C^OOPEE. 

(1-1  C.  B.  663—664.) 

^        ^  In  a  plaint  in  the  county  court,  the  defendant  pleaded  a  set-off  for  work 

and  labour  &c.  as  an  attorney.  Before  the  day  of  hearing,  the  plaintiff 
obtained  a  Judge's  order  to  tax  the  defendant's  bill.  The  Judge  of  the 
county  court,  on  the  hearing,  allowed  the  set-off.  This  Court  refused  to 
rescind  the  order  for  taxation. 

T.  CooPBR,  an  attorney  of  this  C!ourt,  having  recovered  a  debt  of 
212.  16i.  2d.  for  one  Allen,  the  latter,  on  the  17th  of  March  last, 
entered  a  plaint  against  him  in  the  County  Court  of  Cheshire  holden 
at  Congleton,  to  recover  that  sum.  Five  clear  days  before  the 
hearing  Cooper  duly  delivered  notice  of  his  grounds  of  defence, 
which  were  as  follows, — 1,  a  lien  for  costs, — 2,  that  the  plaintiff 
ought  to  have  proceeded  by  Judge's  summons  under  the  6  &  7  Vict, 
C.73, — 8,  a  set-off  for  his  bill  of  costs  against  the  plaintiff, — 4,  a  tender 
and  payment  into  Court  of  111.  Us.  id.,  and  18s.  4d.  for  costs  on 
that  sum.  On  the  28th,  the  cause  came  on  for  trial  in  the  county 
court,  when  the  Judge  intimated  an  opinion,  that,  as  the  defendant 
had  paid  into  Court  the  difference  between  his  bill  of  costs  and  the 
plaintiff's  claim,  he  was  entitled  to  a  verdict ;  but  he  took  time  to 
consider,  and  proposed  to  deliver  his  judgment  at  the  next  Court, 
which  would  be  held  on  the  25th  of  April ;  and,  on  that  day,  he 
accordingly  entered  the  judgment  for  the  defendant  on  the  plea  of 
set-off. 

In  the  meantime,  viz.  on  the  20th  of  April,  Allen  took  out  a 
summons  calling  upon  Cooper  to  show  cause  why  his  bill  of  costs 
should  not  be  taxed ;  and,  on  the  22nd,  an  order  was  made  for  the 
taxation. 

Morgan  Lloyd  now  moved  to  set  aside  that  order  : 

He  submitted  that  the  learned  Judge  had  no  power  to  refer  the 
bill  for  taxation  after  it  had  been  pleaded  as  a  set-off,  and  after  the 
hearing  in  the  county  court ;  the  87th  section  of  the  6  &  7  Vict. 
r  '^e*  ]  c.  78,  only  allowing  such  *reference  to  taxation,  after  judgment,  or 
after  the  execution  of  a  writ  of  inquiry,  to  be  made  on  special 
circumstances. 

(Jebvis,  Ch.  J. :  That  is,  in  an  action  upon  the  bill.) 

It  would  be  manifestly  unjust  to  allow  the  plaintiff  to  take  the 
chance  of  a  decision  of  the  county  court  in  his  favour,  and  then  to 
come  to  this  Court  to  ask  for  a  taxation. 
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(Jbryis,  Ch.  J. :  The  application  here  was  before  judgment.)  ^^  parte 

Cooper. 

The  judgment  of  the  county  court  is  final  and  conclusive,  unless 
set  aside  in  the  way  pointed  out  by  the  statute  and  the  rules  of 
Court  made  in  pursuance  thereof  (l). 

Jebvis,  Gh.  J. : 

There  is  no  pretence  for  this  motion.  The  Judge  of  the  county 
court  will  reduce  the  verdict  by  the  amount  which  may  be  taxed 
off  of  Mr.  Cooper's  bill. 

The  rest  of  the  Court  concurring, 

Ride  refused. 


PETEE80N  V.   AYRE.  i854. 

April  20. 
(H  C.  B.  665—677 ;  S.  C.  23  L.  J.  0.  P.  129  ;  2  C.  L.  R.  722  ;  2  W.  R.  373  ;  

23  L.  T.  O.  S.  67.)  [  6«5  ] 

A  cause  was  referred  by  a  Judge's  order  to  the  arbitrament  of  A.  and  B., 
and  of  such  third  person  as  they  should  before  proceeding  upon  the  refer- 
ence appoint,  the  award  to  be  made  by  them,  or  any  two  of  them  :  Held, 
that,  although,  primd  facie,  the  pai-ties  were  entitled  to  have  the  joint 
judgment  of  the  three,  or  of  any  two  of  them  who  could  after  conference 
agree,  yet  they  might  by  their  conduct,  in  treating  the  third  as  an  umpire, 
to  be  caUed  in  only  in  the  event  of  a  difference  between  the  two  first-named 
arbitrators,  waive  that  right. 

This  was  an  action  for  the  breach  of  a  contract  to  deliver  a 
certain  quantity  of  linseed  cakes,  to  be  shipped  at  Flensburg  '^  the 
first  open  water  after  the  end  of  the  month  of  January,  1852." 

The  defendant  pleaded, — first,  non  assumpsit,  secondly,  that  the 
plaintiff  did  not  bargain  with  the  defendant,  nor  did  the  defendant 
sell  to  the  plaintiff,  in  manner  and  form  as  the  plaintiff  had  above 
alleged, — thirdly,  that  he  did  ship  at  Flensburg  aforesaid  the  said 
quantity  of  such  linseed  cakes  as  aforesaid  the  first  open  water  after 
the  end  of  the  said  month  of  January  in  the  year  aforesaid,  to  wit, 
on  the  said  26th  of  March  in  the  year  aforesaid,  according  to  the 
said  bargain  and  sale,  and  his  said  promise  in  that  behalf, — 
fourthly,  that  the  time  of  the  said  shipment  in  the  count  mentioned 
to  have  been  made,  was  a  reasonable,  and  not,  in  manner  and  form 
as  in  the  count  in  that  behalf  alleged,  a  long  or  unreasonable  time 
after  the  said  first  open  water  at  Flensburg  aforesaid  after  the  end 
of  the  said  month  of  January  in  the  year  aforesaid, — fifthly,  that, 

(1)  See  the  13  &  14  Vict.  c.  61,8. 14,  &  13  Vict.  c.  101,  s.  12,  Pollock's 
and  the  149th  and  following  rules  of  County  Court  Practice,  Appendix, 
practice  made  in  pursuance  of  the  12      p.  98. 
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PcTBuov  after  the  making  of  the  promises  of  the  plaintiff  and  the  defendant 
Avite.  ui  the  count  mentioned,  and  before  any  breach  thereof,  to  wit,  on 
the  9th  of  January  in  the  year  aforesaid,  it  was  mutually  agreed 
between  the  plaintiff  and  the  defendant  that  the  said  quantity  of 
linseed  cakes  should  be  ready  for  shipment,  to  wit,  at  Flensburg 
aforesaid  at  the  first  open  water  in  Spring  in  the  year  aforesaid,  to 
be  taken  off  at  some  time  before  the  end  of  April  in  the  year 
aforesaid,  the  ship  to  be  named  when  the  charter  was  fixed ;  and 
L  *®^*  ]  that,  except  so  far  as  altered  by  such  agreement,  *the  bargain  and 
sale  and  mutual  promises  of  the  plaintiff  and  the  defendant  in  the 
count  mentioned,  should  remain  in  full  force ;  and  the  plaintiff  and 
the  defendant  then,  in  consideration  of  the  premises,  mutually 
discharged  each  other  from  the  observance  and  performance  of  the 
same  bargain,  sale,  and  promises,  so  far  as  inconsistent  with  the 
said  agreement :  that,  within  a  reasonable  time  after  the  making  of 
the  same  agreement,  to  wit,  on  the  day  and  year  last  aforesaid,  he 
did  fix  a  charter  of  a  certain  ship  called  the  Catherina,  for  the 
shipment  of  the  said  quantity  of  such  linseed  cakes  as  aforesaid, 
and  did  then  name  the  said  ship  to  the  plaintiff ;  and  that  the  said 
quantity  of  linseed  cakes  was  ready  for  shipment,  to  wit,  at  Flens- 
burg aforesaid,  at  the  first  open  water  in  Spring  in  the  year 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid  ;  and,  within  a 
reasonable  time  afterwards,  and  before  the  end  of  the  said  month 
of  April  in  the  year  aforesaid,  to  wit,  on  the  said  26th  of  March  in 
the  year  aforesaid,  the  same  being  a  reasonable  time  after  the  said 
first  open  water  in  Spring  in  the  year  aforesaid,  the  defendant 
shipped  at  Flensburg  aforesaid  the  same  quantity  of  such  linseed 
cakes  as  aforesaid,  in  the  said  ship  called  the  Catherina,  and  the 
said  ship  then  sailed  and  proceeded  to  the  said  port  on  the  said 
East  coast  of  Great  Britain,  to  wit,  the  said  port  of  Lynn, — 
verification. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed  the 
agreement  alleged  in  the  fifth  plea. 

The  cause  was  tried,  and  a  verdict  found  for  the  plaintiff,  which 
verdict  was  afterwards  set  aside,  and  a  new  trial  ordered,  on  the 
ground  of  misdirection  (l). 

By  a  Judge's  order  bearing  date  the  18th  of  May,  1863,  the  cause 

was  referred  to  the  award,  arbitrament,  final  end,  and  determination 

of  Richard  Wilson  and  John  Anson  Whealler,  and  of  such  third 

[  •667  ]       person   as  they   *Bhould,   before  they  proceeded  upon    the  said 

(1)  93  R.  R.  573  (13  C.  B.  353). 
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reference,  nominate  in  writing,  so  that  they,  or  any  two  of  them,     Peterson 

should  make  and  publish  their  award  in  writing  of  and  concerning       aybb. 

the  matters  referred,  ready  to  be  delivered  to  the  said  parties  in 

difference,  or  such  of  them  as  should  require  the  same,  &c.,  on  or 

before  the  8th  of  June  now  next  ensuing,  or  on  or  before  such 

further  or  ulterior  days  as  they  the  said  arbitrators,  or  any  two  of 

them,  should  by  writing  under  their  hands  appoint, — the  costs  of 

the  cause,  and  of  the  reference  and  award,  to  abide  the  event ;  and 

that  the  parties  should  produce  before  the  said  arbitrators,  or  any 

two  of  them,  all  books,  deeds,  papers,  or  writings,  in  their  or  either 

of  their  custody  or  power  relating  to  the  matters  in  difference  ;  and 

that,  in  the  event  of  either  of  the  parties  disputing  the  validity  of 

the  award,  or  moving  to  set  the  same  aside,  the  Court  should  have 

power  to  remit  the  matters  thereby  referred,  or  any  or  either  of 

them,  to  the  reconsideration  of  the  said  arbitrators,  or  to  another 

arbitrator,  &c. 

Wilson  and  Whealler,  before  proceeding  upon  the  reference,  duly 
appointed  one  John  Garford  ''such  third  person  under  the  said 
recited  order ;."  and,  on  the  4th  of  November,  1858,  Wilson  and 
Whealler  made  their  award  as  follows : 

"Now  know  ye,  that  we,  the  said  Richard  Wilson  and  John 
Anson  Whealler,  having  taken  upon  ourselves  the  burthen  of  the 
said  arbitration,  and  having  heard  and  duly  considered  all  the 
allegations  and  evidence  of  the  said  respective  parties  of  and 
concerning  the  said  matters  in  difference  so  referred  as  aforesaid,  do 
make  and  publish  this  our  award  in  writing  of  and  concerning  the 
said  cause,  and  do  hereby  award,  order,  and  determine  that  the  said 
defendant  did  not  promise  in  manner  and  form  as  the  plaintiff  has 
in  his  declaration  complained  against  him ;  and  that  the  plaintiff 
did  not  bargain  with  *the  defendant,  nor  did  the  defendant  sell  to  [  *  <^6S  ] 
the  plaintiff,  in  manner  and  form  as  the  plaintiff  has  in  the  first 
count  of  the  declaration  alleged;  and  that  the  defendant  did  ship 
at  Flensburg  the  quantity  of  such  linseed  cakes  as  in  the  said  first 
count  mentioned,  the  first  open  water  after  the  end  of  the  month  of 
January,  as  in  the  third  plea  alleged ;  and  that,  as  in  the  fourth 
plea  alleged,  the  time  of  the  shipment  in  the  first  count  mentioned 
to  have  been  made  was  a  reasonable,  and  not,  in  manner  and  form 
as  in  the  same  count  alleged,  a  long  or  unreasonable  time  after  the 
first  open  water  at  Flensburg  after  the  month  of  January;  and 
that  it  was  not  agreed  between  the  plaintiff  and  the  defendant  in 
manner  and  form  as  in  the  said  last  plea  alleged :  And  we  award, 
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PxTBRsoH     order,  and  determine  in  favour  of  the  said  defendant  as  to  the  said 

r. 

Atre.  cause,  and  all  the  issues  therein  joined,  except  as  to  the  last  issue 
therein  joined ;  as  to  which  said  last  issue,  we  award,  order,  and 
determine  in  favour  of  the  said  plaintiff." 

Watson,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  set  aside 
the  award,  on  the  following  grounds  : 

First,  that  the  said  award  is  made  by  the  said  arbitrators  without 
communication  with  John  Garford,  the  third  arbitrator  in  the  said 
rule  named,  or  without  notice  to  him, — secondly,  that  no  notice 
was  given  to  the  attorney  for  the  said  plaintiff  of  any  meetings  of 
the  said  arbitrators, — thirdly,  that  no  opportunity  was  given  to  the 
said  plaintiff  or  to  his  attorney  to  attend  and  produce  evidence 
before  the  said  arbitrators, — fourthly,  that  the  time  for  the  said 
arbitrators'  making  an  award  had  been  enlarged  by  the  said  two 
first-named  arbitrators  alone,  without  the  said  third  arbitrator,  and 
without  giving  him  notice,  or  affording  him  any  opportunity  of 
assenting  thereto  or  dissenting  therefrom. 
[  ♦ees  ]  The  motion  was  founded,  amongst  others,  upon  an  *affidavit  of 

one  Richard  Thornton  Brown,  which  stated,  that  the  plaintiff  left 
England  in  September,  1852,  for  Australia,  and  that,  before  he  left 
England,  he  assigned  to  the  deponent  all  his  beneficial  interest  in 
the  result  of  this  cause,  and  any  damages  to  be  recovered  therein ; 
that  the  proceedings  taken  in  the  cause  on  the  part  of  the  plaintiff, 
since  the  plaintiff  left  England  as  aforesaid,  had  been  taken  on 
behalf  of  the  deponent,  and  that  the  deponent  was  a  party  or  privy 
to  the  order  of  reference,  and  that  the  proceedings  thereunder  on 
the  part  of  the  plaintiff  were  conducted  for  and  on  behalf  of  the 
deponent,  and  that  the  arbitrators  knew  that  such  was  the  case ; 
that  Wilson  and  Whealler  alone  acted  under  the  said  reference,  and 
that  they  never  called  in,  or  gave  any  notice  of  any  meeting  or 
proceeding  to,  the  said  John  Garford,  and  that  the  award  made  by 
Wilson  and  Whealler  was  made  without  Garford  having  been  in  any 
manner  consulted,  or  required,  or  having  notice,  to  act  or  proceed 
upon  the  said  reference,  and  that  Garford  was  wholly  ignorant  of 
the  nature  of  the  cause  and  the  matters  in  difference  so  referred ; 
that  Wilson  and  Whealler  did  not  hear,  or  give  the  deponent,  or  the 
plaintiff,  or  the  plaintiff's  attorneys,  an  opportunity  of  producing 
any  witnesses  whatever  previously  to  making  their  award,  although 
the  deponent  had  very  important  and  material  witnesses  that  he 
desired  to  examine  before  them,  and  would  have  examined  before 
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them,  if  he  had  had  the  opportunity  of  so  doing ;  that  the  deponent     Pbtebson 
was  informed  by  Wilson,  that  they  the  said  Wilson  and  Whealler        aybb. 
merely  perused  the  contracts  and  correspondence  which  had  passed 
respecting  the  matters   referred,  and   had  thereupon  made  their 
award;  that  it  was  essential  to  the  decision  of  the  matters  in 
question  in   the  cause,  and  in  order  to  understand  the  written 
documents,  that  the  evidence  of  the  plaintiff's  witnesses  should  be 
heard  by  the  arbitrators ;  and  that  the  rule  *for  a  new  trial  was       [  •^^o  ] 
made  absolute  on  the  ground  that  the  material  question  in  the 
cause  was  one  fact,  which  the  Court  were  of  opinion  had  not  been 
suflSciently  left  ta  the  jury. 

There  was  also  an  affidavit  of  Garford,  who  stated,  that,  although 
he  was  appointed  one  of  the  arbitrators  to  whom  the  cause  was 
referred  by  the  order  of  the  18th  of  May,  1858,  he  was  not  called  in 
or  consulted  upon  the  subject  of  the  reference,  nor  had  he  any 
notice  of  any  of  the  proceedings  under  the  said  order,  nor  had  he 
any  notice  of  the  award  by  Wilson  and  Whealler,  nor  did  he  concur 
in  the  same. 

ByleSf  Serjt.,  and  Henderson,  showed  cause,  upon  an  affidavit  of 
Wilson,  Whealler,  and  the  defendant's  attorney : 

Wilson,  in  his  affidavit,  stated,  that,  previously  to  the  month  of 
June  last,  he  was  applied  to  by  Brown  to  act  as  arbitrator  in  this 
action  on  his  behalf,  and  consented  thereto ;  that,  on  the  7th  of 
June,  he  received  a  letter  from  Brown,  to  the  following  effect, — 
"You  kindly  consented,  a  few  days  past,  when  I  asked  you,  to 
arbitrate  on  a  dispute  about  a  cargo  of  linseed  cakes,  to  do  so  ;  and 
I  find  by  the  order  of  Court  that  it  is  necessary  to  appoint  an 
umpire,  and  to  put  his  name  in  the  blank  of  the  indorsement  of  the 
inclosed.  Will  you  please  to  see  Mr.  Whealler,  and  agree  on  the 
same.  I  would  suggest  Mr.  Garford,  Q.  Bell,  or  Saunders,  or  Mr. 
H.  Muggeridge.  The  question  rests  mostly  on  the  construction  of 
the  contract,  and  will  involve  little  trouble.  P.S.  Since  writing 
the  annexed,  I  have  seen  Mr.  Whealler,  who  has  named  J.  Garford :" 
that,  with  the  said  letter,  the  deponent  received  the  order  of  refer- 
ence herein,  with  two  indorsements  thereon,  as  follows :  "  We,  the 
within-named  R.  Wilson,  and  J.  A.  Whealler,  the  arbitrators  within 
named,  do  hereby  nominate  Mr.  John  Garford  as  third  arbitrator, 
for  the  purposes  in  the  *  within  order  mentioned.  Dated,  &c. :"  C  *^7i  ] 
"  We,  the  within-named  R.  Wilson  and  J.  A.  Whealler,  do  hereby 
appoint  the  81st  day  of  December  next  as  a  further  or  ulterior  day 
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Fbtbbson     for  making  and  publishing  the  award  to  be  made  in  pursuance  of 

'V 

Aybb.  the  within  order.  Dated,  &c. :"  that  the  deponent  had  not  before 
the  said  7th  of  June  seen  the  order  of  reference,  or  any  copy  thereof, 
or  the  memorandums,  or  either  of  them;  and  that  he  did  not 
prepare  the  memorandums,  or  either  of  them ;  and  that  he  signed 
them,  and  returned  the  order  of  reference,  with  the  memorandums 
thereon,  signed,  to  Brown. 

Whealler,  in  his  affidavit,  stated,  that  he  was  applied  to  by  the 
defendant  to  act  as  arbitrator  on  his  behalf  in  this  action,  and  he 
consented  thereto,  and,  on  the  7th  of  June  last,  Brown  came  to  him 
on  the  Exchange,  and  said  it  was  necessary  to  appoint  an  umpire, 
and  Garford  was  named  by  Brown  as  such  umpire,  and  consented 
to  act  as  such ;  that  he,  the  deponent,  at  the  request  of  Brown, 
signed  the  two  memorandums  indorsed  on  the  order  of  reference, 
and  returned  the  same  to  Brown;  and  that  the  occasion  just 
referred  to  was  the  first  time  the  deponent  had  seen  the  order  of 
reference  or  the  memorandums  indorsed  thereon. 

Wilson  further  deposed,  that  Brown,  on  the  31st  of  October  last, 
wrote  to  the  deponent,  as  follows,—"  Herewith,  I  hand  you  the 
papers  connected  with  the  arbitration  in  which  you  were  good 
enough  to  say  you  would  interfere.  As  regards  the  value  of  such 
cake  as  sold  at  about  March,  the  probable  time  of  the  arrival,  if  the 
shipment  had  been  duly  made,  you  will  be  able  to  see  by  your  own 
books  : "  that  the  deponent  carefully  read  over  the  papers  referred 
to  in  this  letter,  and,  on  the  24th  of  the  same  month,  wrote  to 
Brown  for  further  documents  and  information  ;  but,  obtaining  none 
from  him,  he  applied  to  the  defendant  for  and  received  the  same ; 
[  '672  ]  i^iiat,  between  the  25th  of  October  and  the  day  of  the  *date  of  the 
award,  the  deponent  saw  Brown  several  times,  and  informed  him 
from  time  to  time  that  he  and  Whealler  were  proceeding  upon  the 
reference ;  that  Brown  never  made  any  objection  to  the  deponent 
and  Whealler  proceeding  upon  the  reference,  nor  did  Brown  ever 
state  to  him  during  the  progress  of  the  reference  that  he  had  very 
important  and  material  witnesses  he  desired  to  have  examined  before 
the  deponent  and  Whealler. 

Wilson  and  Whealler  further  jointly  deposed,  that  Garford  was 
appointed  as  such  umpire  as  aforesaid,  to  determine  any  difference 
that  might  arise  between  them  in  the  course  of  the  reference ;  that 
they  received  the  papers  and  documents  thereinbefore  mentioned 
from  Brown  and  the  defendant  respectively,  and  not  from  the 
attorneys  in  the  action ;  that,  in  all  their  communications  during 
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the  progress  of  tbe  reference,  the  deponents  communicated  with     Pbterbon 


V, 


Brown  and  the  defendant,  and  not  with  the  attorneys  in  the  action,        atrb. 
or  either  of  them ;  and  that  they  agreed  on  all  matters  referred  to 
them,  as  particularly  mentioned  in  their  award. 

The  defendant's  attorney,  in  his  affidavit,  stated  that  he  never 
saw  the  said  memorandums,  or  either  of  them,  before  or  during  the 
progress  of  the  reference,  and  that  they  were  indorsed  on  the  order 
of  reference  by  the  plaintiff's  attorneys,  without  the  deponent's 
knowledge  or  consent ;  that  the  plaintiff's  attorneys  never  commu- 
nicated to  the  deponent  their  wish  or  intention  to  attend  the  refer- 
ence on  behalf  of  the  plaintiff  or  of  Brown,  or  that  it  was  intended 
to  examine  witnesses  before  the  said  arbitrators ;  and  that  he,  the 
deponent,  did  not  attend  any  of  the  meetings  of  the  arbitrators. 

The  main  objection  to  the  award  in  this  case,  is,  that  the  refer- 
ence being  to  three  arbitrators,  two  only  have  acted, — the  third 
being  treated  as  a  mere  umpire,  to  be  called  in  only  in  the  event  of 
a  difference  between  the  *two.  The  answer  to  that,  is,  that,  if  the  [  •673  ] 
arbitrators  have  erred  in  this  respect,  they  have  been  led  into  the 
error  by  Brown  himself.  He  calls  Garford  "  an  umpire,"  and  his 
attorney  prepares  the  document  for  enlarging  the  time  for  making 
the  award  by  Wilson  and  Whealler  only. 

(Jbrtis,  Gh.  J. :  If  the  three  had  gone  on  with  the  reference  after 
the  enlargement  by  two,  Mr.  Watsoii  would  have  urged  that  as  an 
objection.) 

Doubtless  he  would.  Brown  knew  that  the  two  were  proceeding  in 
the  manner  he  himself  had  suggested,  without  the  assistance  of 
Garford  ;  and  it  is  too  late  for  him  now  to  complain,  after  having 
taken  the  chance  of  an  award  in  his  favour. 

(Williams,  J. :  You  say  there  is  evidence  of  a  parol  submission ; 
and  that  Brown  has  no  right  to  call  upon  us  to  set  aside  the 
award,  and  thus  deprive  you  of  the  opportunity  of  contending  that 
before  a  jury  ?) 

That  would  be  a  perfectly  legitimate  argument.  Tbe  Court  will 
only  interfere  where  the  submission  is  in  writing.  The  first  and 
fourth  grounds  of  objection,  it  is  submitted,  are  answered. 

(Williams,  J. :  In  strictness,  the  third  arbitrator  should  have 
been  invited  to  confer  with  the  other  two. 
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PCTBB80N         Jbbvis,  Gh.  J. :  Tlie  substantial  answer  as  to  this  part  of  the  case, 
Atmb.        is*  that  what  was  done  was  done  with  the  consent  o(  Brown.) 

As  to  the  other  two  grounds  of  objection, — that  the  plaintiff's 
attorneys  had  no  notice  of  the  meetings  of  the  arbitrators,  and  that 
no  opportunity  was  given  to  the  plaintiff  or  his  attorney  to  attend, — 
the  answer  is,  that  this  was  treated  on  all  sides  as  a  mere  reference 
of  a  mercantile  question  to  mercantile  men,  and  no  attorneys 
attended  on  either  side;  the  arbitrators  being  put  in  motion  by 
Brown  himself :  and  it  is  clear,  upon  the  affidavits,  that  Brown  had 
ample  notice. 

(  Jbrvis,  Gh.  J. :  It  is  stated  that  Wilson  and  Whealler  told  Brown 
that  the  matter  was  proceeding ;  but  they  did  not  tell  him  when. 

Williams,  J. :  It  does  not  appear  that  any  witnesses  were 
examined.) 

[  674  ]       Brown  never  intimated  to  the  arbitrators  that  he  intended  to  call 
witnesses. 

Watson,  in  support  of  his  rule : 

The  submission  is  of  a  cause  embracing  five  issues,  to  the  judg- 
ment of  three  persons,  the  award  being  to  be  made  by  the  three  or 
any  two  of  them.  Upon  such  a  submission,  it  is  manifest  that  the 
parties  have  a  right  to  the  judgment  of  the  three,  or  at  all  events 
that  all  three  shall  have  the  opportunity  of  attending  and  urging 
their  views  upon  the  matters  referred  to  them.  [He  cited  Little  v. 
[676]  Newton  (1)  sxid  Re  Penng  and  Keymeri^).']  All  must  be  present, 
or  at  least  must  have  an  opportunity  to  be  present. 

(Williams,  J. :  In  Stahvorth  v.  Inns  (s)  the  Gourt  of  Exchequer 
refused  to  set  aside  an  award,  on  motion,  because  it  was  signed  by 
the  several  arbitrators  at  different  times  and  places  ;  but  they  inti- 
mated that  they  should  not  enforce  it  by  attachment  or  rule.) 

It  is  said  that  Brown  had  notice  from  Wilson  and  Whealler  that 
they  were  proceeding  with  the  reference,  and  that  he  never 
intimated  any  intention  to  call  witnesses.  But  it  does  not  appear 
that  he  ever  had  notice  when  they  were  going  to  meet,  so  as  to  give 
him  an  opportunity  of  producing  evidence :  nor  does  it  appear  that 

(1)  68  R.  R.  436  (2  Man.  &  G.  351).  (3)  67  R.  R.  680  (13  M.  &  W.  466). 

(2)  42  R.  R.  376  (2  Ad.  &  El.  245). 


VOL.  xcviii.]        1854.     C.  P.     14  C.  B.  676—677.  813 

he  ever  was  informed  that  Wilson  and  Whealler  were  going  on  in     Pbtkbson 
the  absence  of  Garford,  and  without  consulting  him.     The  whole        ayrb. 
proceeding  was  a  mere  mockery. 

Jbrvis,  Ch.  J. : 

It  seems  to  me  that  this  rule  should  be  made  absolute,  but  with  a 
qualification.  If  the  case  had  turned  upon  the  first  and  fourth 
points  only,  I  should  not  have  felt  inclined  to  disturb  the  award  ; 
because  I  think  there  is  enough  on  the  face  of  the  affidavits  to  show 
that  Brown  and  the  two  arbitrators  by  whom  the  *award  was  ulti-  F  *677  ] 
mately  made,  treated  Garford  throughout,  not  as  a  third  arbitrator, 
but  as  an  umpire, — to  be  consulted  only  in  the  event  of  a  difference 
of  opinion  between  the  first  two  ;  and,  indeed,  the  enlargement  by 
those  two  was  his  own  act,  the  memorandum  for  that  purpose 
having  been  drawn  up  by  his  attorney.  The  case  does  not,  how- 
ever, in  my  judgment,  depend  upon  that.  It  seems  to  me  that 
the  arbitrators  have  not  properly  performed  the  duty  they  were 
entrusted  with.  It  appears  that  they  from  time  to  time  informed 
Brown  that  they  were  proceeding  with  the  reference :  but  it  is  not 
suggested  that  they  told  him  that  they  were  about  to  conclude  it 
without  giving  him  an  opportunity  of  producing  evidence,  if  he 
had  any  to  produce.  On  this  ground,  I  think  the  award  is  unsatis- 
factory. I  think  the  matter  must  go  back,  with  an  intimation  that 
the  third  arbitrator  should  have  an  opportunity  of  hearing  and 
considering  the  evidence  with  Wilson  and  Whealler. 

Watson  asked  to  have  the  matter  referred  to  a  barrister. 

Jbrvis,  Gh.  J. : 

We  cannot  do  that,  without  the  consent  of  the  other  side. 

Byles,  Serji : 

Peterson  being,  as  appears  from  the  affidavits,  out  of  the  kingdom, 
Brown  should  be  made  a  party  to  this  rule. 

Jervis,  Gh.  J. : 

We  have  no  authority  to  do  that.    We  can  only  refer  the  matter 
back  to  the  same  arbitrators. 

The  rest  of  the  Gourt  concurring. 

Rule  absolute  accoi'dingly. 
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1854.  STOKES  V.  GRISSELL(l). 

Jfajf^O.  (H  C.  B.  678-690 ;  S.  C.  2  C.  L,  B.  730 ;  23  L.  J.  C.  P.  141 ;  18  Jur.  519 ; 

[  gyg  J  2  W.  E.  466  ;  23  L.  T.  0.  S.  114.) 

Semhie,  that  the  twenty  miles  mentioned  in  the  9  ft;  10  Vict.  c.  9o,  s.  128  (2), 
are  to  be  measured  in  a  straight  line  on  the  horizontal  plane  fiT>m  point  to 
point,  or,  as  it  is  popularly  called,  **  as  the  crow  flies.'* 

This  was  an  action  of  trespass  tried  at  the  last  Assizes  at 
Kingston,  when  the  plaintiff  obtained  a  verdict^  with  51.  damages. 
A  Judge  at  chambers  having  made  an  order  under  the  15  &  16  Vict, 
c  64,  s.  4,  to  give  the  plaintiff  his  costs  of  the  trial,  notwithstanding 
his  having  recovered  no  more  than  6L  damages, 

G.  Denman,  on  a  former  day  in  this  Term,  moved  for  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  that  order  should 
not  be  rescinded,  on  the  ground  that  the  case  was  not 
within  the  128th  section  of  the  9  &  10  Vict.  c.  95  : 

The  ajffidavits  upon  which  the  motion  was  founded,  stated  that 
the  defendant's  residence  was  at  Norbury  Park,  and  was  more  than 
twenty  miles  distant  from  the  residence  of  the  plaintiff,  measuring 
by  the  nearest  road,  but  that  the  distance  in  a  direct  line  was  less 
than  twenty  miles ;  and  the  park  lodge  being  within  the  twenty 
miles  by  the  high  road.  The  defendant  himself  made  no  affidavit : 
but  his  bailiff  deposed  that  the  defendant's  place  of  business  was,  at 
the  time  the  cause  of  action  arose,  and  at  the  time  of  action  brought, 
at  Stangate,  in  the  parish  of  Lambeth,  iu  the  county  of  Surrey,  and 
known  as  the  Stangate  Saw-mills,  and  that  both  the  plaintiff's 
residence  and  the  defendant's  place  of  business  were  at  the  time  the 
cause  of  action  arose,  and  at  the  time  of  the  action  brought,  within 
[  *^79  ]  the  jurisdiction  *of  the  Southwark  County  Court,  within  which  the 
cause  of  action  arose ;  that  the  deponent  had  been  informed  by  one 
of  the  collectors  of  poor-rates  for  the  parish  of  Lambeth,  and 
believed  it  to  be  true,  that  the  defendant  was  rated  for  his  place  of 
business  at  Stangate  aforesaid,  in  the  sum  of  460Z. ;  that  the 
defendant's  business  at  Stangate  aforesaid  had  been  carried  on 
there,  as  the  deponent  had  been  informed,  and  believed,  for  upwards 
of  fourteen  years  by  the  defendant ;  that  the  deponent  had  made 
inquiries  of  Mr.  Purssey,  the  collector  of  assessed  taxes  for  the  dis- 
trict in  which  the  defendant's  business  was  carried  on  as  aforesaid, 

(1)  Followed  in  Mouflet  y.  Cole  This  and  the  other  County  Oourt  Acts 
(1872)  L.  £.  8  Ex.  32,  42  L.  J.  Ex.  8.  referred  to  in  the  case  were  repealed 
—J.  a.  P.  by  the  County  Courts  Act,  1888. 

(2)  The  County  Courts  Act,  1846. 
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and  that  the  deponent  was  informed  by  him,  and  believed,  that  the       stokes 
defendant  was  rated  for  income  and  other  taxes  in  respect  of  the     gbimell. 
said  premises  at  Stangate. 

The  18  Si  14  Vict.  c.  61,  s.  11,  makes  it  incumbent  on  the  plain- 
tiflf  in  an  action  of  tort,  in  order  to  entitle  him  to  costs,  to  recover  a 
sum  exceeding  5i.  The  ISth  section  contained  a  proviso,  "  that,  if  in 
any  such  action,  whether  there  be  a  verdict  in  such  action  or  not, 
the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  Court  in 
which  such  action  was  brought,  or  to  the  satisfaction  of  a  Judge  at 
chambers  upon  summons,  that  the  said  action  was  brought  for  a 
cause  in  which  concurrent  jurisdiction  is  given  to  the  superior 
Courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  or  for  which 
no  plaint  could  have  been  entered  in  any  such  county  court,  or  that 
the  said  cause  was  removed  from  a  county  court  by  certiorari,  then 
and  in  any  of  such  cases  the  Court  in  which  the  said  action  is 
brought,  or  the  said  Judge  at  chambers,  may  thereupon,  by  rule  or 
order,  direct  that  the  plaintiff  shall  recover  his  costs,  and  thereupon 
the  plaintiff  shall  have  the  same  judgment  to  recover  his  costs  that 
he  would  have  had,  had  this  Act  not  been  passed."     The  128th 
section  of  the  9  &  10  Vict.  c.  95,  enacts,  ''that  all  actions  and  pro- 
ceedings which  before  *the  passing  of  this  Act  might  have  been      [  ^^so  ] 
brought  in  any  of  her  Majesty's  superior  Courts  of  record,  where 
the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some  material 
point  within  the  jurisdiction  of  the  Court  within  which  the  defen- 
dant dwells  or  carries  on  his  business  at  the  time  of  the  action 
brought, — or  where  any  officer  of  the  county  court  shall  be  a  party, 
except  in  respect  of  any  claim  to  goods  and  chattels  taken  in  execu- 
tion of  the  process  of  the  Court,  or  the  proceeds  or  value  thereof, — 
may  be  brought  and  determined  in  any  such  superior  Court,  at  the 
election  of  the  party  suing  or  proceeding,  as  if  this  Act  had  not 
been  passed."    The  4th  section  of  the  15  &  16  Vict.  c.  54,  repeals 
the  18th  section  of  the  18  &  14  Vict.  c.  61,  and  enacts,  that,  "  in 
any  action  in  which  the  plaintiff  shall  not  be  entitled  to  recover  his 
costs  by  reason  of  the  provisions  of  the  IS  &  14  Vict.  c.  61,  s.  11, 
whether  there  be  a  verdict  in  such  action  or  not,  if  the  plaintiff 
shall  make  it  appear  to  the  satisfaction  of  the  Court  in  which  such 
action  was  brought,  or  to  the  satisfaction  of  a  Judge  at  chambers, 
upon  summons,  that  such  action  was  brought  for  a  cause  in  which 
concurrent  jurisdiction  is  given   to   the  superior  Courts  by  the 
9  &  10  Vict.  c.  95,  s.  128,  or  for  which  no  plaint  could  have  been 
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STora  entered  in  any  such  county  court,  or  that  such  action  was  removed 
Gbimkll.  '^^0°^  *  county  court  by  certiorari,  or  that  there  was  sufficient  reason 
for  bringing  such  action  in  the  Court  in  which  such  action  is 
brought,  then,  and  in  any  of  such  cases  the  Court  in  which  such 
action  is  brought,  or  the  said  Judge  at  chambers,  shall  thereupon, 
by  rule  or  order  direct  that  the  plaintiff  shall  recover  his  costs,  and 
thereupon  the  plaintiff  shall  have  the  same  judgment  to  recover  his 
costs  that  he  would  have  had  if  the  before-mentioned  Act  of  the 
13  &  14  Vict.  c.  61 ,  had  not  been  passed."   The  question,  therefore,  is, 

[  *G8l  ]  vhat  is  the  meaning  of  the  words  in  the  9  &  10  Vict.  *c.  96,  s.  128, 
''where  the  plaintiff  dwells  more  than  twenty  miles  from  the 
defendant," — whether  that  means  twenty  miles  by  the  nearest 
ordinary  way,  or  twenty  miles  in  a  direct  line,  or  "  as  the  crow  flies." 
Upon  this  subject,  there  is  some  conflict  of  authority.  In  Leigh 
V.  Hind  (1),  where  the  assignor  of  a  public-house  in  London  cove- 
nanted that  he  would  not  keep  a  public-house  within  the  distance 
of  half  a  mile  from  the  premises  assigned, — it  was  held,  that  the 
half  mile,  as  mentioned  in  the  covenant,  imported  half  a  mile 
measured  by  the  nearest  way  of  access  between  the  premises 
assigned  and  any  public-house  afterwards  kept  by  the  assignor. 
But  Pares,  J.,  said :  *'  I  should  have  thought  that  the  proper  mode 
of  admeasuring  the  distance,  would  be,  to  take  a  straight  line  from 
house  to  house,  in  common  parlance,  as  the  crow  flies.  The  defen- 
dant agrees  not  to  keep  a  public-house  within  the  distance  of  half 
a  mile ;  the  plain  and  ordinary  sense  of  these  words,  is,  the  actual 
distance,  and  I  think  they  ought  to  be  so  understood,  unless  we 
can  collect  from  the  context  that  they  were  meant  to  be  used  in  a 
different  sense:  and  here  the  context  raises  no  such  inference. 
Neither  of  the  parties  contemplated  that  the  customers  of  one 
public-house  were  to  go  from  thence  to  the  other.  It  seems  to 
me,  therefore,  that  the  distance  should  have  been  ascertained 
without  any  reference  to  the  modes  of  communication."  In  Beg, 
v.  The  Inhabitants  of  Saffron  Walden  (2),  it  was  held, — upon  the 
4  &  5  Will.  rV.  c.  76,  s.  68,  which  enacts  that  no  person  shall 
retain  a  settlement  gained  by  possessing  an  estate  or  interest  in  a 
parish,  for  a  longer  time  than  he  shall  inhabit  *'  within  ten  miles 
thereof," — that  these  words  mean  ten  miles  measured  in  a  direct 
line  from  the  residence  to  the  nearest  point  of  the  parish :  and  Lord 

[  *682  ]      Dbnman  said :  "  Some  statutes  furnish  one  mode  of  ^measurement, 
some  another.     In  Leigh  v.  Hind,  one  learned  Judge,  my  brother 
(1)  33  E.  E.  323  (9  B.  &  C.  774).  (2)  72  R.  R.  18G  (9  Q.  B.  76). 
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Pabke,  thought  that  the  natural  mode  of  estimating  the  distance  Stokes 
was  as  the  crow  flies ;  but,  there,  with  reference  probably  to  the  gbisskll. 
object  of  the  contract,  the  measurement  by  the  nearest  accessible 
route  was  adopted.  Here,  we  are  left  very  much  at  large,  and 
without  materials  for  judgment :  we  find  no  words  referring  to  any 
particular  object.  Now,  abstractedly,  the  most  reasonable  rule 
appears  to  be  that  approved  of  by  my  brother  Parke,  namely,  a 
measurement  by  a  direct  line.  By  this,  we  shall  avoid  the  practical 
difficulty  of  a  settlement  being  good  one  day  and  bad  the  next." 
And  Patteson,  J.,  said :  ''  We  have  nothing  to  guide  us  except  the 
words  *  ten  miles.'  We  must,  therefore,  lay  down  an  arbitrary  rule : 
and  I  think  the  rule  will  be,  to  take  the  distance  as  the  crow  flies." 

(Gbesswell,  J. :  Several  statutes  have  since  passed  explaining 
the  sense  in  which  words  of  that  sort  are  used.) 

The  "  seven  miles  "  spoken  of  in  the  9th  section  of  the  Municipal 
Corporation  Act,  5  &  6  Will.  IV.  c.  76,  are  "to  be  computed  by 
the  nearest  public  road  or  way  by  land  or  water."  On  the  other 
hand,  the  76th  section  of  the  Registration  Act,  6  &  7  Vict.  c.  18, 
reciting  that ''  doubts  have  arisen  as  to  the  measurement  of  the 
distance  of  seven  statute  miles  in  the  2  &  8  Will.  IV.  c.  45,  and 
therein  prescribed,  as  to  the  residence  of  voters  for  any  city  or 
borough,"  enacts  *'  that  the  said  distance  shall  be  understood  to  be 
the  distance  of  seven  miles  as  measured  in  a  straight  line  on  the 
horizontal  plane  from  the  point  within  any  city  or  borough,  or  place 
sharing  in  the  election  therewith,  from  which  such  distance  is  to 
be  measured,  according  to  the  directions  in  that  behalf  in  the  said 
Act :  provided  always,  that,  in  cases  where  there  is  now,  or  shall 
hereafter  be,  a  map  of  any  city  or  borough,  and  of  the  country 
surrounding  the  same,  drawn  or  published  under  the  authority  or 
direction  of  the  principal  officers  *of  her  Majesty's  ordnance,  such  [  *683  ] 
distance  may  be  measured  and  determined  by  the  said  map." 

Lush  now  showed  cause : 

The  validity  of  the  order  of  Mr.  Justice  Gbesswell  depends  upon 
one  of  two  propositions, — the  one,  whether  the  plaintiff's  residence 
was  more  than  twenty  miles  from  the  residence  or  place  of  business 
of  the  defendant, — the  other,  whether  the  affidavits  upon  which  the 
rule  was  obtained  show  that  no  part  of  the  cause  of  action  arose 
within  the  jurisdiction  of  the  county  court  within  which  the  defen- 
dant dwelt  or  carried  on  his  business.     The  affidavits  filed  on  the 

fi.B. — VOL.  zcviii,  52 
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part  of  the  plaintiff  do  not  distinctly  make  oat  the  affiimatiye  of 
eBiflsni*.  the  first  proposition :  and  the  affidavit  in  answer  to  the  rule 
distinctly  negatives  it ;  for,  it  states  that  no  part  of  the  canse  of 
action  arose  within  the  jarisdiction  of  the  county  court  within 
which  the  defendant  at  the  time  of  action  brought  carried  on  any 
business,  as  the  deponent  verily  believed ;  that  the  deponent  was 
informed,  and  verily  believed,  that  the  defendant,  at  the  time  of 
action  brought,  did  not  actually  and  bond  fide  and  publicly  and 
notoriously  carry  on  any  actual  trade  or  business  within  the  juris- 
diction of  the  South  wark  County  Court ;  and  that  the  deponent  had 
for  the  last  two  years  at  the  least  heard  and  understood,  and  verily 
believed,  and  a  common  report  had  been,  that  the  defendant  had 
wholly  retired  from  all  business. 

(Maulb,  J. :  "  Carrying  on  business  "  is  rather  a  loose  expression 
with  reference  to  locality.  I  remember  a  case  where  an  accoachenr 
was  held  to  carry  on  his  business  where  he  delivered  his  patients : 
and,  in  a  more  recent  case.  Lord  Justice  E^ight  Bbucb  held  the 
same  with  regard  to  the  delivery  of  goods  by  a  wine  merchant  (i).} 

[  *684  ]  The  first  ^question  here,  is,  how  the  distance  is  to  be  measured, — 
whether  by  the  shortest  accessible  road,  or  as  the  crow  flies  ?  Mr. 
Justice  Gbbsswell,  at  chambers,  adopted  the  former,  and  that,  it 
is  submitted,  is  the  correct  mode. 

(Jbbvis,  Ch.  J. :  How  far  am  I  from  you  ?) 

The  intention  of  the  Legislature  evidently  was,  that  the  party 
suing  should  not  be  compelled  to  go  more  than  a  given  distance 
to  find  his  debtor.  The  bailiffs  who  serve  the  process  of  the  Court 
are  entitled  to  mileage.  They  would  be  rather  surprised  if  they 
were  to  be  told  that  their  mileage  was  to  be  ascertained,  not  by 
the  number  of  miles  of  road  they  actually  travelled,  but  by  ihe 
crow's  flight. 

(Maulb,  J. :  In  the  absence  of  any  definite  provision,  I  think 
we  must  assume  it  to  be  an  arbitrary  line.) 

The  reasoning  in  Reg.  v.  The  InhabitawU  of  Saffron  Walien  (2),  ia 
not  applicable  here.    *    *   In  the  case  of  covenants  not  to  carry  on 

(1)  Tnmtr  t.  JFraR.%  95  B,  B,  312  (2)  72  B.  B.  186  (9  a  B.  76). 

(2D.M.4O.740>.  ^ 
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a  particular  *trade  within  a  given  distanee,  the  distance  is  always       Stokbs 
computed   by  the  nearest  road :   Woods  v.  Dennett  (i),  Leigh  v.     gbmsbll. 
Hind  C^).  [  •685  ] 

(Maule,  J. :  There  will  be  no  difficulty  or  uncertainty,  if  the 
straight  line  be  adopted.) 

That  will  hardly  accord  with  the  intention  of  the  framers  of  the 
Act. 

(Cbowdbb,  J.:  Certainly  no  case  decides,  that,  in  the  case  of 
covenants  in  restraint  of  trade,  the  distance  is  to  be  computed  as 
the  crow  flies. 

Williams,  J. :  It  was  enacted  by  85  Eliz.  c.  2,  and  8  Jac.  I.  c.  5, 
ss.  6,  7,  that  every  Popish  recusant  convict  shall  repair  to  his  place 
of  dwelling,  &c.,  and  not  remove  above  five  miles  from  thence, 
unless  he  be  urged  by  process,  &c.,  or  have  a  licence  from  the 
Privy  Council,  &c.,  under  pain  of  forfeiting  all  his  goods  and  here- 
ditaments, &c.  In  Hawkins,  P.  C.  54,  it  is  said,  '*  It  seems  that  the 
miles  shall  be  computed  according  to  the  English  manner,  allowing 
5,280  foot,  or  1,760  yards,  to  each  mile,  and  that  the  same  shall  be 
reckoned,  not  by  straight  lines,  as  a  bird  or  arrow  may  fly,  but 
according  to  the  nearest  and  most  usual  way  *'  (^).) 


(1)  2  Stark.  N.  P.  C.  89.  bird  or  arrow  may  fly,  but  according 

(2)  33  E.  R.  323  (9  B.  &  C.  774  ;  to  the  nearest  and  most  usual  way: 
4  Man.  &  By.  579).  Mhuje  y .  Earle.    The  miles  here  I  take 

(3)  Ilawldns  refers  to  Cawley*s  to  be  intended  of  English  miles.  An 
Statutes,  pp.  130,  131,  and  Winy  y.  English  mile  contains  eight  furlongs, 
Earle^  Cro.  Eliz.  212.  Upon  reference  each  furlong  forty  perches  or  poles, 
to  Cro.  Eliz.  212,  the  point  does  not  and  every  perch  or  pole  sixteen  foot 
appear  to  haye  been  decided  on  that  and  a  half :  Co.  4  Inst.  274  ;  Dalton, 
occasion  :  and,  at  a  subsequent  page  Y.,  cap.  65,  tit.  Weights  and  Measures ; 
(267),  it  is  said  that  the  case  was  and  so  much  was  a  mile  explained  to 
moyed again,  whenTuBNER,  J.,  said, —  be  by  the  statute  of  35  Eliz.  c.  6,  by 
"  If  the  question  had  been  upon  the  the  same  Parliament  which  made  this 
statute,  the  miles  shall  be  construed  Act  against  Popish  recusants :  Bastall, 
according  to  the  usual  way  for  car-  London,  252  ;  where  'tis  said  eight 
riages ;  but,  upon  the  condition,  if  it  furlongs  to  a  mile,  and  not  five  fur- 
be  within  four  miles  any  way,  the  longs,  as  'tis  mistaken  in  Poulton. 
condition  is  broken : "  wherefore  it  And  yet,  in  that  case  of  Minge  y.  Earle, 
was  adjudged  for  the  plaintiff.  Cawley,  the  defendant,  in  maintenance  that 
referring  to  this  case,  says,  p.  130, —  locus  in  qno  &c.  was  four  miles  from 
"When  an  Act  of  Parliament  speaks  Bye,  according  to  the  statute  of  23 
of  miles,  they  ai-e  not  to  be  taken  as  a  Eliz.  c.  5,  of  Woods,  pleaded  that  it 

52—2 
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Btoksb  Denman,  in  sapport  of  his  rule : 

QRinELL.         The  order  of  the  learned  Judge  in  this  case,  as  in  all  others 
r  ^^  ]       where  the  matter  is    not    left  exclusively  to  the  discretion  of 
the  Judge,  is  clearly  subject  to  review  by  the  Court:    Teggin  v. 
Lang  ford  (1). 

(Jebvis,  Gh.  J. :  There  is  no  doubt  about  that.) 

Then,  as  to  the  measurement. 

(Jbbvis,  Ch.  J. :  We  are  with  you  upon  that  point  also.) 

The  only  remaining  question  is,  whether  it  sufficiently  appears  that 
the  defendant,  at  the  time  of  the  accruing  of  the  cause  of  action, 
and  at  the  time  of  action  brought,  carried  on  business  within  the 
limits  of  the  jurisdiction  of  the  Southwark  County  Court. 

(Maulb,  J. :  What  business  does  he  carry  on  ?) 

Such  business  as  is  usually  carried  on  at  saw-mills. 

[  *687  ]  (Mauls,  *  J. :  It  is  a  very  loose  statement ;   and  the  defendant 

himself  makes  no  affidavit.) 

The  onus  is  on  the  plaintiff  to  show  that  he  was  justified  in  bringing 
the  action  in  the  superior  Court.    ♦    ♦    ♦ 

Jebvis,  Ch.  J. : 

[  *688  ]  It  is  unnecessary  to  determine  the  ^question  which  has  been 

raised  as  to  the  mode  of  measuring  the  distance  of  twenty  miles. 
If  it  were  necessary,  I  strongly  incline  in  favour  of  the  defendant. 
Without  however  holding  myself  pledged  to  it,  my  impression  is, 
that  the  correct  construction  of  the  statute  is,  to  hold  that  it  means 
the  actual  distance,  measured, — as  it  is  expressed  in  the  76th 
section  of  the  6  &  7  Vict.  c.  18, — in  a  straight  line  on  the  horizontal 
plane  from  point  to  point,  and  not  by  the  road.  But,  upon  the 
other  point,  I  am  of  opinion  that  this  rule  must  be  discharged.  I 
think  that  the  affidavits  on  the  part  of  the  plaintiff  have,  as  far  as 

was  four  thousand  paces  from  Bye,  Court.*'    And  see  The  King  t.   The 

reckonlDg  five  foot    to    every   pace,  Bishop  of  Litchfield  and  Ccventry^   2 

where  is  meant  the  Italian  mile,  viz.  W.  Bl.  968. 

5,000  foot,  and  not  the  English,  which  (1)  10  M.  &  W.  556 ;  2  Dowl.  N.  & 

is  5,280  foot ;  and  no  exception  was  467. 

taken   to  it  by  the  plaintiff  or  the 
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could  reasonably  be  expected,  negatived  the  defendant's  carrying  on  Stokbs 
business  within  the  jurisdiction  of  the  Southwark  County  Court,  qribsbll. 
They  are  at  all  events  strong  enough  to  require  an  answer ;  and 
the  defendant  has  given  none.  There  is  a  manifest  difference 
between  proving  the  existence  of  a  fact,  and  proving  by  anticipation 
its  non-existence.  It  certainly  was  not  necessary  that  the  defendant 
should  himself  have  made  an  affidavit :  but,  if  he  did  not  choose  to 
make  one,  he  can  hardly  complain  of  our  holding  his  bailiff's 
affidavit  to  be  unsatisfactory.    The  rule  must  be  discharged. 

Maule,  J. : 

I  entirely  agree  with  my  Lord  upon  both  points.  I  think  the 
true  construction  to  be  put  upon  the  128th  section  of  the  9  &  10 
Vict.  c.  95,  as  to  the  twenty  miles,  is  that  which  was  adopted  by  my 
brother  Pabke,  in  Leigh  v.  Hind  (1),  viz.  ''to  take  a  straight  line 
from  house  to  house,  in  common  parlance,  as  the  crow  flies," 
without  any  reference  to  the  modes  of  communication.  The  words 
to  be  construed  there  were,  that  the  defendant  would  not  exercise 
the  trade  of  a  victualler  within  the  distance  of  half  a  mile  from  the 
premises  assigned :  and  my  brother  Parkb  says,  with  his  usual 
accuracy, — "  The  plain  and  *ordinary  sense  of  these  words,  is,  the  [  *689  ] 
actual  distance ;  and  I  think  they  ought  to  be  so  understood,  unless 
we  can  collect  from  the  context  that  they  were  meant  to  be  used 
in  a  different  sense ;  and  here  the  context  raises  no  such  inference." 
The  phrase  ''as  the  crow  flies"  is  a  popular  and  picturesque 
expression,  to  denote  a  straight  line,  which  I  think  is  clearly  the 
proper  mode  of  measuring  the  distance  from  one  given  point  to 
another.  Upon  that  matter,  I  entertain  no  doubt  at  all.  As  to  the 
other  point,  I  must  confess  it  appears  to  me  to  be  equally  clear. 
The  plaintiff,  having  sued  the  defendant  in  the  superior  Court, 
seeks  to  recover  costs,  on  the  ground  that  the  case  is  one  in  which 
there  is  concurrent  jurisdiction,  because  the  defendant  does  not 
reside  or  carry  on  business  within  the  district  assigned  to  the 
Southwark  County  Court.  To  make  out  that  proposition,  the 
plaintiff  states  in  his  affidavit  as  much,  I  think,  as  he  could  reason- 
ably be  expected  to  say  upon  the  subject.  I  think  the  defendant 
was  called  upon  clearly  to  show,  if  the  fact  were  so,  that  he  really 
did  carry  on  business  at  the  place  indicated.  This  might  have 
been  done  by  some  clerk  or  foreman.  But  nothing  of  the  kind  is 
done.    There  is,  it  is  true,  an  affidavit  by  his  bailiff,  which  is 

(1)  33  E.  B.  323  (9  B.  &  C.  774). 
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HTOKn       evidently  intended  to  give  a  sort  of  colour  that  business  of  some 

Qbimbll.     sort  is  carried  on  by  the  defendant  at  the  place  referred  to.    But 

I  think  there  was  amply  sufficient  to  call  upon  the  defendant  clearly 

and  distinctly  to  show  where  he  carried  on  his  business :  and  this 

he  has  not  done. 

Williams,  J. : 

I  also  am  of  opinion  that  the  affidavits  filed  on  the  part  of  the 
plaintiff  raised  a  case  upon  which  the  learned  Judge  was  bound  to 
act,  in  the  absence  of  an  answer  on  the  part  of  the  defendant.  I 
am  in  the  constant  habit  of  acting  upon  that  principle  at  chambers. 
Where  the  party  swears  to  the  best  of  his  knowledge  and  belief  as 
[  *690  ]  to  a  matter  upon  which  from  its  nature  *he  cannot  swear  positively, 
if  the  affidavit  is  unanswered  by  the  other  side,  I  assume  the  fact 
to  be  proved.  Here,  the  defendant  had  ample  opportunity  of 
making  an  affidavit  which  would  have  placed  the  matter  beyond 
all  doubt.  The  other  point,  as  to  the  mode  of  ascertaining  the 
distance,  does  not  necessarily  call  for  a  decision,  and  therefore  I 
decline  to  express  any  opinion  upon  it. 

Cbowder,  J. : 

I  also  beg  to  confine  my  opinion  to  the  question  upon  the 
affidavits,  reserving  the  point  as  to  the  measurement,  upon  which, 
when  the  question  properly  presents  itself,  I  shall  be  prepared  to 
express  my  view.  Upon  the  plaintiff's  affidavits,  I  am  of  opinion 
that  the  order  may  be  sustained.  Prima  facie,  there  was  enough 
to  call  upon  the  defendant  to  show  that  he  did  carry  on  a  business, 
and  what  business,  within  the  district.   The  rule  must  be  discharged. 

Lush,  for  the  plaintiff,  asked  for  costs. 

Jervis,  Gh.  J. : 

Under  the  cu'cumstances,  we  think  there  should  be  no  costs. 

Rule  discharged^  withattt  costs. 


1864.  ELIZABETH  PAEKER  v.   ROLLS. 

^!2J^'  (1^  C.  B.  691-708.) 

I  6^1  J  Se^nhfe,  that  an  attorney  who  receives  instructions  to  prepare  a  security 

for  the  payment  of  an  annuity  to  a  woman  iu  consideration  of  past  cohabita- 
tion, is  guilty  of  actionable  negligence  if  he  do  it  by  a  mere  agreement 
only,  not  under  seal. 
In  such  a  case,  the  Judge  told  the  jury  that  eveiy  attorney  is  bound. 
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under  pain  of  being  mode  responsible  in  an  action,  to  bring  a  fair  and  Pisksb 

reasonable  amount  of  care  and  skill  to  the  performance  of  bis  professional  r. 

duty, — without  defining  what  is  a  fair  and  reasonable  amount  of  skill :  Bollb. 
Held,  no  misdirection. 

This  was  an  action  against  an  attorney  for  negligence  and  want 
of  skill  in  the  preparation  of  a  document  for  securing  an  allowance 
to  the  plaintiff  from  one  Taylor,  with  whom  she  had  cohabited. 

The  declaration  stated,  that,  before  the  committing  by  the 
defendant  of  the  grievances  thereinafter  mentioned,  one  Edward 
Taylor  had  seduced  and  debauched  the  plaintiff^  and  procured  her 
to  cohabit  with  him  as  his  mistress  for  a  long  space  of  time,  which 
cohabitation  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant  thereinafter  mentioned,  had  ceased 
and  determined,  and  the  plaintiff  then  lived  apart  and  separate 
from  the  said  Edward  Taylor ;  and  thereupon  it  was  afterwards,  to 
wit,  on  the  11th  of  November,  1852,  agreed  and  arranged  between 
the  plaintiff  and  the  said  Edward  Taylor,  that  they  should  continue 
to  live  apart  from  each  other,  and  that  no  further  immoral  inter- 
coarse  or  connection  should  subsist  or  take  place  between  them ; 
and  the  said  Edward  Taylor,  in  consideration  of  the  premises,  then 
agreed  and  arranged  with  the  plaintiff  to  secure  to  her  by  a  good, 
valid,  and  sufficient  available  and  enforceable  legal  instrument,  so 
long  as  she  should  remain  and  continue  single  and  chaste,  the 
weekly  sum  of  5«.,  to  be  paid  on  the  first  day  of  every  month  sub- 
sequent to  the  entering  into  the  said  agreement  and  arrangement 
between  the  said  parties:  that  the  defendant,  then  being  an 
attorney  and  solicitor,  was  retained  and  employed  by  the  plaintiff 
as  her  attorney  and  solicitor  in  and  about  the  carrying  out  of  the 
said  agreement  and  arrangement,  to  draw  and  prepare  a  good, 
♦binding,  valid,  and  sufficient  legal  instrument  as  and  for  a  secu-  T  *692  ] 
rity  for  the  payment  of  the  said  weekly  sums  to  the  plaintiff,  in 
pursuance  of  the  said  agreement  and  arrangement  thereinbefore 
mentioned,  and  according  to  the  terms  thereof,  by  which  payment 
of  the  said  weekly  sums  might  if  necessary  be  enforced  (i) :  yet 
that  the  defendant,  not  regarding  his  duty  in  that  behalf  as  such 
attorney  and  solicitor  of  and  for  the  plaintiff  as  aforesaid,  negli- 
gently, carelessly,  and  unskilfully  drew  and  prepared  a  certain 
invalid,  worthless,  insufficient,  and  unenforceable  instrument,  as 
and  for  a  security  for  the  payment  of  the  said  sums  to  the  plaintiff, 

(1)  Qucere, — "and  the  defendant  then  accepted  such  retainer  and  employ- 
ment.*' 
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PiBKSB  that  is  to  say,  a  certain  memorandum  of  agreement  not  under  seal. 
Bolls.  which  was  then  entered  into  between  the  plaintiff  and  the  said 
Edward  Taylor,  which  said  memorandum  of  agreement  was  in 
the  words,  letters,  and  figures  following,  that  is  to  say, — "  Memoran- 
dum of  agreement  made  the  11th  day  of  November,  1852,  between 
Edward  Taylor,  of  Marston  St.  Lawrence,  in  the  county  of 
Northampton,  gentleman,  of  the  one  part,  and  Elizabeth  Parker,  of 
Groughton,  in  the  same  county,  spinster,  of  the  other  part :  The 
said  Edward  Taylor  hereby  agrees  with  the  said  Elizabeth  Parker, 
in  consideration  of  a  cohabitation  which  has  been  had  between 
them,  and  which  has  now  ceased,  to  allow  the  said  Elizabeth 
Parker  henceforth  so  long  as  she  shall  remain  single  and  chaste, 
the  weekly  payment  of  5«.,  to  begin  from  this  day.  Witness,  R.  H. 
Bolls.  E.  Taylor  :  "  that,  in  consequence  of  the  worthlessness, 
invalidity,  and  insufficiency  of  the  said  memorandum  of  agreen(ient 
as  a  security  for  the  payment  of  the  said  weekly  sum  of  58.,  she 
had  been  utterly  unable  to  enforce  or  obtain  payment  of  the  said 
weekly  sums  of  58,,  or  of  any  of  them,  all  of  which  said  sums 
remained  and  still  were  unpaid  by  the  said  Edward  Taylor  to  the 
plaintiff,  who  had  wholly  refused  payment  thereof ;  and  the  plain- 
r  •693  ]  tiff  had  lost  and  been  deprived  of  all  the  benefits  ♦which  would 
have  accrued  to  her  under  the  agreement  and  arrangement  therein- 
before mentioned,  and  from  the  obtaining  of  a  valid  and  enforce- 
able security  for  payment  of  the  said  weekly  sums ;  and  also,  by 
reason  of  the  premises,  the  plaintiff  had  been  put  to  cost  and 
expense,  to  wit,  22.  98,  Sd,,  in  and  about  a  suit  in  the  County  Court 
of  Northamptonshire  h  olden  at  Brackley,  where  she  levied  a  plaint 
against  the  said  Edward  Taylor,  for  nonpayment  of  the  said 
weekly  sums  under  and  according  to  the  terms  of  the  said  memoran- 
dum of  agreement,  and,  on  the  heai*ing  of  the  said  plaint,  judg- 
ment was  given  for  the  said  Edward  Taylor,  and  against  the 
plaintiff,  solely  by  reason  and  in  consequence  of  the  invalidity  of 
the  said  memorandum  of  agreement,  and  of  the  same  being 
worthless,  insufficient,  and  unenforceable  as  a  security,  <bc. 

The  defendant  pleaded,— first.  Not  guilty, — secondly,  that  he  the 
defendant  was  not  retained  and  employed  by  the  plaintiff  as  her 
attorney  and  solicitor  in  and  about  the  carrying  out  of  the  said 
agreement  and  arrangement  to  draw  and  prepare  a  good,  valid, 
binding,  and  sufficient  legal  instrument,  in  manner  and  form  as 
was  in  the  declaration  in  that  behalf  alleged, — ^thirdly,  that  the 
said  Edward  Taylor  in  the  declaration  named,  before  and  at  the 
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time  of  the  making  and  entering  into  the  said  agreement,  then  Pabkeb 
wholly  refused  to  the  defendant,  and  thence  hitherto  always  had  rol't^. 
wholly  refused  to  the  defendant,  to  make,  sign,  or  execute  any 
agreement  or  instrument  whatsoever  other  than  and  except  the 
said  agreement  in  the  declaration  in  that  behalf  mentioned  and 
set  forth ;  and  that,  at  the  time  of  the  making  and  entering  into 
the  said  agreement  by  the  said  Edward  Taylor  as  in  the  declaration 
set  forth,  he,  the  defendant,  then  informed  and  gave  notice  to  the 
plaintiff  of  the  insufficiency  and  uncertainty  of  the  said  agreement 
in  point  of  law. 

Upon  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Talfourd,  J.,  and  a  special  jury,  at  [  ^9*  ] 
the  last  Spring  Assizes  at  Oxford.  The  facts  which  appeared  in 
evidence  were  as  follows  :  The  plaintiff,  who  was  a  lace-maker,  in 
humble  circumstances,  residing  at  Groughton,  in  Northampton- 
shire, had  some  years  since  been  seduced  by  one  Edward  Taylor,  a 
farmer  in  the  same  county,  and  had  continued  to  cohabit  with  him 
for  a  considerable  time.  The  intimacy  being  discontinued,  Taylor 
agreed  to  settle  upon  the  plaintiff  a  weekly  sum  of  58.,  and,  for 
the  purpose  of  effecting  the  arrangement,  it  was  proposed  that  they 
should  meet  at  Banbury,  and  get  the  defendant,  who  was  an 
attorney  there,  to  draw  up  the  necessary  document  for  securing 
that  sum.  Accordingly,  on  the  11th  of  November,  1852,  the 
plaintiff  and  her  sister,  accompanied  by  Taylor,  proceeded  to  the 
defendant's  office,  where  instructions  were  given  to  the  defendant 
to  prepare  an  agreement  to  settle  58.  a  week  on  the  plaintiff  so 
long  as  she  should  remain  single  and  chaste.  The  defendant  there- 
upon drew  up  the  memorandum  set  out  in  the  declaration,  which 
was  read  over  and  signed  by  Taylor,  and  attested  by  the  defendant. 

It  appeared,  upon  cross-examination  of  the  plaintiff  and  her 
sister,  that  there  had  been  some  difficulty  in  getting  Taylor  to  go 
to  the  defendant's  office,  and  that  whilst  the  defendant  was  pre- 
paring the  memorandum,  Taylor  escaped,  and  was  pursued  and 
brought  back  by  one  of  the  women ;  and  that  the  expense  of 
drawing  the  agreement  (7a.  6d.)  was  charged  to  Taylor. 

It  also  appeared,  that,  default  being  made  by  Taylor  in  payment 
of  the  instalments,  the  defendant  sued  him  on  the  plaintiff's  behalf 
in  the  county  court,  but  was  nonsuited,  on  the  ground  that  the 
contract,  not  being  under  seal,  was  not  binding ;  and  the  plaintiff 
was  put  to  the  expense  of  21.  9s.  Qd, 

On  the  part  of  the  defendant,  it  was  submitted  that  *there  was       [  *6d6  ] 
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PiRKER  no  evidence  of  a  retainer  of  the  defendant  by  the  plaintiff;  and 
Rolls.  ^^^^  ^^^^  mistake  was  not  of  such  a  nature  as  to  render  the  defen- 
dant liable  to  a  charge  of  gross  ignorance  or  negligence, — more 
especially  as  the  document  was  drawn  up  in  such  extreme  haate  as 
to  render  it  impossible  for  the  defendant  to  consider  the  matter  or 
consult  any  authorities. 

The  defendant,  who  got  into  the  witness-box  in  spite  of  the 
remcHistrance  of  his  counsel,  stated,  that  he  had  been  twenty-five 
years  in  practice ;  that  the  plaintiff  had,  prior  to  the  day  on  which 
the  agreement  was  made,  consulted  him  about  bringing  an  action 
against  Taylor  for  a  breach  of  promise  of  marriage ;  that,  on  the 
day  in  question,  she  called  upon  him  to  say  that  she  was  going  to 
bring  Taylor  for  the  purpose  of  executing  such  an  agreement ;  that 
the  whole  matter  did  not  occupy  more  than  five  or  ten  minutes ; 
and  that  he  had  no  opportunity  for  consideration,  as  Taylor  evinced 
a  desire  to  get  away. 

The  learned  Judge,  in  submitting  the  case  to  the  jury,  told  them 
that  there  were  two  questions  for  their  consideration, — ^first,  whether 
there  had  been  a  retainer  of  the  defendant  by  the  plaintiff, — 
secondly,  whether  the  defendant  had  been  guilty  of  a  want  of  due 
care  and  caution  in  preparing  the  agreement.  Upon  the  first  point, 
his  Lordship  said  that  he  thought  the  defendant  had  himself  proved 
the  retainer.  As  to  the  second  point,  he  said  there  was  no  doubt 
the  agreement  was  perfectly  worthless ;  that  a  moral  consideration 
was  not  enough  to  support  a  promise  of  this  sort,  by  parol ;  that 
every  attorney  is  bound  to  bring  a  fair  and  reasonable  amount  of 
care  and  skill  to  the  performance  of  his  professional  duty ;  that  be 
is  not  to  be  expected  to  know  difficult  points  of  law  ;  that  it  may 
be  that  he  is  not  bound  to  know  all  the  authorities,  but  he  is  bound 
to  ask  for  time  for  inquiry  and  consultation  if  the  case  is  difficult ; 
[  *696  ]  that,  if  they  thought  the  instructions  were,  to  write  ^something, 
good  or  bad,  then  the  defendant  would  not  be  liable ;  but  that  the 
question  was,  whether  the  plaintiff  did  not  desire  to  have  a  valid 
and  binding  agreement. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  701. 

Piggott,  on  a  former  day  in  this  Term,  moved  for  a  new  trial, 
on  the  ground  of  misdirection,  and  that  the  verdict  was 
against  evidence : 

Whether  or  not  an  attorney  has  been  guilty  of  negligence  or 
want  of  due  skill  in  preparing  a  legal  document,  is  rather  a  question 
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for  the  Court  than  for  the  jury;    and,  at  all  events,  the  Judge      Pabkm 
should  not  leave  it  to  the  jury  without  giving  them  some  instruction       Eolls. 
as  to  what  is  and  what  is  not  negligence  in  point  of  law.    Up  to  a 
comparatively  recent  period,  an  agreement  like  this  was  considered 
perfectly  valid.     [He  cited   Qihaon  v.  Dickie  (l),    Binnington   v. 
WalUs  (2),    and  Beaumont  v.  Reeve  (3).]     In  Selwyn's  Nisi  Prius,        [  698  ] 
down  to  the  latest  edition,  pp.  52,  54,  it  is  laid  down  generally,  that 
**  a  moral  obligation  is  a  good  consideration  for  a  promise  to  pay ;  *' 
and  that,  *'  although  a  moral  obligation  has  been  holden  to  be  a 
good  consideration  for  an  express  promise,  it  has  never  been  carried 
further,  so  as  to  raise  an  implied  promise  in  law." 

(Cbbsswbll,  J. :  Does  Selwyn  mention  a  consideration  like  that 
now  in  question,  as  such  a  moral  consideration  as  will  suffice  to 
sustain  an  express  promise  ?) 

Not  in  terms. 

(Crbsswbll,  J. :  Then  there  is  nothing  in  Selwyn  that  was 
calculated  to  mislead  the  defendant. 

WiLLiiMS,  J.,  referred  to  Hicks  v.  Gregory  (4).) 

The  question  is,  whether  this  is  not  one  of  those  difficult;  points 
which  an  attorney  is  not  bound  to  be  prepared  with  on  the  spur  of 
the  moment.     [He  cited  Pitt  v.  Yalden  (5).] 

(Gbesswbll,  J. :  Do  you  admit  that  the  defendant  would  have       [  699  ] 
been  liable,  if  he  had  done  this  after  ample  time  for  reflection  and 
consideration  ?) 

No.  In  Montriou  v.  Jeffei'y8{€)  Abbott,  Ch.  J.,  says:  **  No  attorney 
is  bound  to  know  all  the  law.  God  forbid  that  it  should  be  imagined 
that  an  attorney,  or  a  counsel,  or  even  a  Judge,  is  bound  to  know 
all  the  law ;  or  that  an  attorney  is  to  lose  his  fair  recompense  on 
account  of  an  error,  being  such  an  error  as  a  cautious  man  might 
fall  into."  So,  in  Godefroy  v.  Dalton  (7),  Tindal,  Ch.  J.,  giving  the 
judgment  of  the  Coubt,  says :  "  It  would  be  extremely  difficult  to 
define  the  exact  limit  by  which  the  skill  and  diligence  which  an 

(1)  16  E.  B.  333  (3  M.  &  S.  463).       (5)  4  Burr.  2060. 

(2)  4  B.  A  Aid.  650.  (6)  31  E.  E.  6oo  (2  Car.  &  P.  113). 

(3)  70  B.  E.  552  (8  Q.  B.  483).        (7)31  E.  E.  467  (6  Bing.  460; 

(4)  79  E.  E.  550  (8  C.  B.  378).  4  Moo.  &  P.  149). 
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Pabkkr  attorney  undertakes  to  furnish  in  the  conduct  of  a  cause,  is 
Bolls.  bounded ;  or  to  trace  precisely  the  dividing  line  between  that 
reasonable  skill  and  diligence  which  appears  to  satisfy  his  under- 
[  *700  ]  taking,  *and  that  crassa  negligentia^  or  lata  culpa^  mentioned  in 
some  of  the  cases,  for  which  he  is  undoubtedly  responsible.  The 
cases,  however,  which  have  been  cited  and  commented  on  at  the 
Bar,  appear  to  establish,  in  general,  that  he  is  liable  for  the  conse- 
quences of  Ignorance  or  non-observance  of  the  rules  of  practice  of 
this  Court ;  for  want  of  care  in  the  preparation  of  the  cause  for 
trial,  or  of  attendance  thereon  with  his  witnesses;  and  for  the 
mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is  usually 
and  ordinarily  allotted  to  his  department  of  the  profession.  Whilst, 
on  the  other  hand,  he  is  not  answerable  for  error  in  judgment  upon 
points  of  rare  occurrence,  or  of  nice  or  doubtful  construction,  or  of 
such  as  are  usually  intrusted  to  men  in  the  higher  branch  of  the 
profession  of  the  law." 

(Cresswell,  J. :  Is  this  a  point  of  rare  occurrence,  or  of  nice  or 
doubtful  construction  ?) 

Probably  not,  to  one  familiar  with  the  modern  decisions.      [He 
referred  to  Purves  v.  LcmdeU  (l).] 

[  701  ]  (Jervis,  Ch.  J. :  Your  argument  tends  rather  to  show  that  the 

jury  were  wrong  in  finding  this  to  be  gross  negligence,  than  that 
they  were  misdirected  by  my  brother  Talfourd.) 

The  complaint  against  the  direction  is,  not  that  the  learned  Judge 
was  wrong  in  what  he  said,  but  that  it  should  have  been  more 
specific.  "  It  was  the  province  of  the  Judge,"  as  is  said  by  Lord 
Denman,  in  Hunter  v.  Caldwell  (2),  "  to  inform  the  jury  for  what 
species  or  degree  of  negligence  an  attorney  was  properly  answerable, 
and  what  duty  in  the  case  before  them  was  cast  upon  him  eiilier  by 
the  statute  or  the  practice  of  the  Court :  but,  having  done  this,  it 
was  right  to  leave  to  them  to  say,  considering  all  the  circumstances, 
and  the  evidence  of  the  practitioners,  whether,  in  the  first  place, 
the  attorney  had  performed  his  duty,  and,  in  the  second,  in  case  of 
[  ^702  ]  non-performance,  whether  the  neglect  was  of  *that  sort  or  degree 
which  was  venial  or  culpable,  in  the  sense  of  not  sustaining  or 
sustaining  an  action."  This  the  learned  Judge  did  not  do  in  the 
present  case.    He  made  no  attempt  whatever  to  instruct  the  jury 

(1)  69  B.  B.  46  (12  GL  &  Fin.  91).  (2)  74  B.  B.  203  (10  Q.  B.  69,  82). 
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as  to  the  species  or  degree  of  negligence  for  which  an  attorney  is      parkkb 
responsible.  Bolls, 

A  rale  nisi  having  been  granted, 

Whateley  and  Hodgson,  on  a  subsequent  day,  showed  cause : 

The  direction  to  the  jury  was  perfectly  correct,  and  their  finding 
unimpeachable.  It  clearly  was  gross  ignorance  on  the  part  of  the 
defendant  not  to  know  that  past  cohabitation  is  no  consideration 
for  an  agreement  not  under  seal.  That  was  expressly  laid  down  in 
Binnington  v.  WdUis  (1),  and  Beaumont  y.  Reeve  (2) ;  and  is  to  be  found 
in  all  the  text-books :  see  Addison  on  Contracts,  2nd  edit.,  Vol.  1, 
p.  88;  Chitty  on  Contracts,  4th  edit.,  by  Bussell,  578;  Broom's 
Legal  Maxims,  589.  An  attorney  is  as  much  bound  to  know  the 
current  authorities,  as  he  is  to  know  how  to  draw  a  deed  or  a 
will.  *  *  It  was  the  defendant's  duty,  after  [Beaumont  v.  [708] 
Reeve,']  to  know  that  a  seal  was  necessary  to  make  a  contract  of  this 
sort  binding.  There  was  nothing  in  the  evidence  to  show  that  he 
had  ever  heard  of  the  case  of  Gibson  v.  Dickie  (8).  In  truth,  his 
mind  seems  to  have  been  an  absolute  blank  upon  the  subject.  Can 
it  be  said  that  it  was  not  gross  negligence  on  his  part,  under  such 
circumstances,  to  pretend  to  draw  an  agreement? 

(Jbbvis,  Ch.  J. :  My  brother  Talfourd  seems  to  have  considered 
that  the  defendant  might  be  excused  for  not  knowing  the  law ;  but 
that,  being  ignorant  of  the  law,  it  was  his  duty  to  have  taken 
time  to  consider  and  to  acquaint  himself  with  it.) 

That  is  hardly  the  fair  effect  of  the  summing  up.  At  all  events, 
there  was  ample  evidence  to  justify  the  jury  in  finding  that  this 
defendant  was  guilty  of  gross  and  culpable  ignorance  and  negligence. 
[He  cited  Ireson  v.  Peaiman  (4).]  That  is  an  infinitely  stronger 
case  than  this. 

Piggott  and  Cripps,  in  support  of  the  rule :  [  705  ] 

Taking  all  the  circumstances  into  consideration,  and  remember- 
ing especially  the  necessity  there  was,  from  the  slippery  ^conduct      [  *706  ] 
of  Taylor,  to  act  promptly,  the  defendant  may  well  be  excused  for 
the  mistake  into  which  he  fell. 

(Jbbvis,  Ch.  J. :  Must  not  the  defendant  be  assumed  to  have 
undertaken  the  duty  of  preparing  a  binding  contract  ?) 

(1)  4  B.  &  Aid.  650.  (3)  16  £.  B.  333  (3  M.  &  S.  463). 

(2)  70  B.  B.  552  (8  Q.  B.  483).  (4)  27  B.  B.  4fM)  (3  B.  *  C.  799). 
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Pabxu  If  he  acted  honestly  and  to  the  best  of  bis  skill  and  ability  in  the 
Rolls.  position  in  which  he  found  himself  placed,  he  is  not  liable:  and 
that  view  was  not  presented  to  the  jury.  Pitt  v.  Yalden  (i),  Mon- 
ttiou  V.  Je(fery8(2),  Godefroy  v.  Dalton  (a),  and  the  dicta  of  Lords 
Bbouoham  and  Campbbll  in  Panes  v.  Landtll (4),  clearly  show  that 
an  attorney  does  not  warrant  the  legal  accuracy  of  all  he  does 
professionally. 

(Jervis,  Gh.  J. :  But,  is  he  not  bound  to  bring  to  the  exercise  of 
his  profession  a  competent  degree  of  skill  ?  and  is  he  not  bound  to 
use  due  and  reasonable  care  and  caution  in  the  exercise  of  that 
skill?) 

The  summing  up  here  leaves  entirely  open  the  question  whether 
the  defendant  was  bound  to  warrant  the  validity  of  the  instrument. 

(Gbbsswsll,  J. :  A  man  may  without  much  blame  make  a  mis- 
take. But,  is  he  not  chargeable  with  negligence  in  fact,  if,  being 
ignorant  of  the  law,  he  omits  to  take  time  to  inform  himself  ?) 

This  was  at  one  time  confessedly  a  doubtful  point  of  law.  Was  it 
gross  ignorance  or  gross  negligence  on  the  defendant's  part,  to  be 
uninformed  that  the  point  had  been  ultimately  decided  against  the 
view  he  took  ?  Lord  Campbbll  asks  in  Pwres  v.  LandM,  "  What 
is  necessary  to  maintain  such  an  action  ?  Most  undoubtedly,  that 
the  professional  adviser  should  be  guilty  of  some  misconduct,  some 
fraudulent  proceeding,  or  should  be  chargeable  with  gross  negli- 
.  gence,  or  with  gross  ignorance.  It  is  only  upon  one  or  other  of 
those  grounds  that  the  client  can  maintain  an  action  against  the 
professional  adviser." 

(Jbbvis,  Gh.  J. :  ''  Gross  negligence  "  is  an  inaccurate  expression. 
To  make  the  attorney  liable  for  ignorance,  it  must  be  gross :  bat 
[  ♦707  I      ordinary  *negligence  is  actionable.) 

Whether  or  not  an  attorney  has  been  guilty  of  negligence  in  the 
conduct  of  his  professional  duty,  or  of  gross  ignorance,  is  certainly 
a  most  anomalous  question  to  leave  to  a  jury. 

(Jebvis,  Gh.  J. :  If  Hunter  v.  CaldweU  (s)  is  right,  the  direction 
here  was  wrong,  but  wrong  in  the  defendant's  favour.) 

(1)  2  Burr.  2060.  4  Moo.  &  P.  149). 

(2)  31  B.E.  655  (2  Car.  &  P.  113).     (4)  69  B.  R.  46  (12  01.  &  Pin,  91). 
(3)31  B.  E.  467  (6  Bing.  460;     (5)  74  R.  B.  203  (10  Q.  B.  69). 
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Taking  the  whole  direction  together,  it  clearly  was  wrong.  The  Pabksb 
learned  Judge  told  the  jury,  that,  if  they  thought  the  instructions  rolls. 
were,  to  write  something,  good  or  bad,  then  the  defendant  would 
not  be  responsible.  But,  put  it  the  other  way, — would  it  be 
correct  to  say,  that,  if  the  jury  thought  the  plaintiff  had  not  taken 
that  chance,  the  defendant  would  be  responsible?  Clearly  not. 
The  jury  should  have  been  told,  that,  if  they  were  of  opinion  that 
the  defendant  honestly  thought  he  was  doing  right,  and  acted 
according  to  the  best  of  his  judgment  under  the  circumstances  in 
which  he  was  placed,  the  law  excused  his  mistake. 

(Gresswell,  J. :  Do  you  know  of  any  case  where  a  man  has  been 
held  liable  for  negligence  in  fact,  where  it  was  imputed  to  him  that 
he  did  not  do  what  he  knew  he  ought  to  have  done  ?  Here,  the 
defendant  is  charged  with  negligence  in  fact,  in  doing  hastily  that 
which  he  was  called  upon  to  do.) 

If  he  was  justified  in  thinking  himself  right,  he  had  no  reason  for 
taking  time  to  consider. 

(Williams,  J. :  Assuming  that  the  defendant  was  not  guilty  of 
gross  or  actionable  ignorance, — is  it  not  a  ground  of  action,  that 
he  was  unduly  confident  in  his  own  opinion  ?  And  has  not  that 
question  substantially  been  left  to  the  jury  ?) 

It  is  submitted  that  it  has  not.  The  case  has  not  been  so  presented, 
as  to  give  the  defendant  the  fair  chance  of  a  verdict  which  he  ought 
to  have  had. 

The  Court  took  time  to  consider,  and  on  a  subsequent  day  pro- 
posed to  the  parties  that  they  should  consent  to  the  verdict  standing 
for  a  reduced  amount  of  damages.    ^Ultimately  it  was  agreed  that      [  ^708  ] 
the  damages  should  be  reduced  to  852.,  each  party  paying  his  own 

costs  of  the  rule.  ^  ,  ,     , 

^  Rtue  accordingly. 

JAMES  BYEON  BAMFOED  v.  CHAELES  LOED  and       1864. 
Others,  Tenants,  and  EDWAED   CHAD  WICK  and     '^''Zl!^' 
Others,   Landlords. 

(14  C.  B.  708—743 ;  S.  C.  23  L.  J.  C.  P.  172.) 

[Construction  in  will  made  before  the  Wills  Act,  1837,  of  words  **  die  without 
leaving  lawful  issue :  '*  see  Wills  Act,  1837,  s.  29.] 
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1854.       The  ecclesiastical    COMMISSIONERS  for  ENG- 
[743]  LAND  V.   The  LONDON  and   SOUTH-WESTERN 

RAILWAY   COMPANY. 

(14  C.  B.  743—759;  S.  C.  2  C.  L.  R  1797  ;  23  L.  J.  C.  P.  177;  18  Jur.  911 ; 

2  W.  E.  560.) 

The  lord  of  a  manor,  entitled  bj  custom  to  fines  on  surrender  and 
admittance  to  copyholds,  is  not  entitled  to  the  payment  of  any  fine  upon 
the  execution  of  a  conveyance  by  a  copyholder  to  a  Bail  way  Company  imder 
the  95th  section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18, 
or  upon  the  inrolment  of  such  conveyance ;  nor  to  any  compensation  (under 
8.  96)  for  the  loss  thereof. 

Thb  following  case  was  stated  for  the  opinion  of  the  Court, 
parsuant  to  the  Common  Law  Procedure  Act,  1852,  15  &  16  Viet, 
c.  76,  8.  49  : 

The  plaintiffs  are  lords  of  the  manor  of  Sutton  Court,  in  the 
county  of  Middlesex,  formerly  annexed  to  and  forming  part  of  the 
separate  estate  of  the  Deanery  of  the  cathedral  church  of  St.  Paul, 
London,  and  the  defendants,  under  the  provisions  of  the  Windsor, 
Staines,  and  South- Western  Railway  Act  (No.  1),  1847,  prior  to  the 
[  *744  ]  *18th  of  July,  1852,  became  the  purchasers  of  the  undertaking  by 
the  said  Act  authorised ;  and  the  same  was  thereupon,  and  is  now, 
legally  vested  in  the  said  Company  accordingly. 

On  the  13th  of  July,  1852,  a  deed  was  duly  executed  by  the 
parties,  of  which  the  following  is  a  copy : 

[Here  follows  indenture  of  conveyance  by  John  Luke  Wetten  to 
the  London  and  South- Western  Railway  Company  of  {inter  aliu) 
a  parcel  of  copyhold  land  within   and   parcel  of  the  manor  of 
Sutton  Court  in  the  county  of  Middlesex.] 
[  749  1  The  said  indenture  was  duly  executed  and  delivered  by  the  said 

John  Luke  Wetten  on  the  said  13th  of  July,  1852,  at  which  date 
the  said  John  Luke  Wetten  was  the  tenant  by  copy,  duly  admitted, 
of  the  said  hereditaments,  as  for  an  estate  for  his  life,  according  to 
the  custom  of  the  said  manor. 

The  said  indenture  was  entered  on  the  rolls  of  the  said  manor 
of  Sutton  Court,  on  the  application  of  the  said  London  and  South- 
western Railway  Company,  in  or  about  the  month  of  February, 
1858. 

By  the  custom  of  the  manor  of  Sutton  Court,  the  lord  is  entitled 
to  a  fine  equal  in  amount  to  two  years'  improved  value,  upon  every 
alienation  by  surrender  and  admittance. 

By  the  custom  of  the  same  manor,  the  lord  is  entitled  to  sem 
quousqve  in  the  hands  of  the  lord,  if  the  surrenderee  make  default 
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in  being  admitted  when  and  so  soon  as  proclamations  shall  have   The  Kcolb- 
been  duly  made  at  three  successive  Courts.  Comhis 

In  accordance  with  the  provision  contained  in  the  96th  section   *  b^oland* 
of  the  Lands  Clauses  Consolidation  Act,  1845,  incorporated  in  the  «• 

defendants'  Act,  the  London  and  South-Western  Bailway  Company    akd  South- 
have  applied  to  the  plaintiffs  to  enfranchise  the  hereditaments  so  bail^tCo. 
granted  and  conveyed  to  them  as  aforesaid,  and  the  plaintiffs  are 
willing  to  enfranchise  the  said  hereditaments,  upon  being  paid  such 
amount  as  they  shall  be  entitled  to  under  the  provisions  of  the  said 
last-mentioned  statute  in  that  behalf. 

The  following  are  the  sections  of  the  Lands  Clauses  Consolidation 
Act,  1846,  bearing  upon  the  question  at  issue : 

[The  case  then  set  out  sections  95,  96,  and  97  of  the  Act.] 

It  has  been  agreed  between  the  parties,  that,  if  the  plaintiffs  are  [  751  ] 
entitled  to  claim  a  fine  as  upon  admittance,  upon  the  execution 
of  the  conveyance  by  the  copyhold  tenant,  pursuant  to  the  said 
95th  section,  and  the  said  inrolment  of  the  said  conveyance,  or  if, 
in  estimating  the  amount  of  compensation  to  be  paid  for  such 
enfranchisement,  the  plaintiffs  are  entitled  by  law  to  claim  in 
respect  of  the  fine  to  which  they  would  have  been  entitled  if  the 
estate  in  question  had  become  vested  in  the  said  Company  by 
surrender  and  admittance  according  to  the  custom  of  the  manor, 
instead  of  the  said  statutable  conveyance,  then,  in  either  of  the  said 
cases,  the  sum  which  the  plaintiffs  are  entitled  to  receive  for  such 
compensation  is  811Z. :  but,  if,  in  estimating  the  said  compensation, 
the  plaintiffs  are  not  entitled  to  make  any  claim  in  respect  of  the 
said  fine,  the  plaintiffs  are  to  receive  the  sum  of  2691.,  and  no  more. 
And  it  is  hereby  further  agreed,  that  each  party  shall,  in  either 
event,  pay  their  own  costs. 

The  questions  on  which  the  opinion  of  the  Court  is  desired,  are,  [  752  ] 
— first,  whether,  the  plaintiffs  are  entitled  to  the  payment  of  any 
fine,  either  upon  execution  of  the  said  conveyance  by  the  copy- 
holder under  the  provisions  of  the  said  95th  section,  or  upon 
inrolment  of  the  conveyance, — secondly,  whether,  in  estimating 
the  said  compensation,  the  plaintiffs  are  entitled  to  claim  from 
the  defendants  in  respect  of  the  said  fine  in  manner  before 
mentioned. 

Hugh  Hill,  for  the  plaintiffs : 
The  plaintiffs  are  entitled  to  recover  the  value  of  this  fine  in 
one  way  or  the  other.      [He  read  sections  95   and  96.]     The       [  7B3  ] 
&.B. — VOL.  xcvm.  68 
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T»M  EcKJu-  question  as  to  the  steward's  fee, — as  to  which  there  is  'an  express 
CoMMis-      limitation  in  s.  95, — was  brought  before  the  Court  of  Exchequer 

^ Bkglaot*  in  Cooper  v.  The  Norfolk  Railuay^  Company  (1),  where  the  Court 
^'  held,  that,  upon  the  plain  words  of  the  Act,  the  steward  was  bound 

Ain>  South-   to  inrol  on  payment  of  such  fee  as  would  be  due  to  him  on  the 

Railway  Go.  surrender  of  the  lands  to  the  use  of  a  purchaser.  But  there  are 
no  such  words  of  limitation  as  to  the  lord's  right.  The  Act 
expressly  says  that  the  conveyance,  when  inrolled,  shall  have  the 
like  effect  in  respect  of  the  copyhold  as  if  it  had  been  of  freehold 
tenure ;  that  is,  it  shall  have  the  same  effect  in  vesting  the  land  in 
the  grantees  as  if  it  had  been  freehold, — thus,  in  effect,  putting  the 
Company  in  the  same  position  as  a  purchaser  of  a  conveyance 
by  surrender  and  admittance ;  for,  though  a  corporation  is  not, 
regularly,  capable  of  surrender  and  admittance,  yet  it  is  submitted 
that  the  statute  puts  them  in  the  position  of  parties  who  are  in  by 
an  implied  admittance,  as,  by  recognition  by  the  lord,  and  the  like  : 
see  1  Scriven  on  Copyhold,  4th  edit.  pp.  309  et  seq.  The  proviso  at 
the  end  of  the  95th  section  would  be  perfectly  illusory,  if  the  lord 
[  *76i  ]  was  to  be  deprived  *of  his  fine.  Formerly,  the  assignees  of  a  bank- 
rupt could  not  assign  a  copyhold  estate  of  the  bankrupt  to  a  pur- 
chaser :  Di^ry  v.  Man  (2) :  but  that  was  remedied  by  the  6  Geo.  IV. 
c.  16,  s.  68. 

(Maulb,  J. :  The  Company  are  bound  to  enfranchise  the  lands, 
and  thereupon  to  make  compensation  to  the  lord  for  the  fines,  &c., 
which  he  has  lost  by  this  conveyance  of  the  copyhold  to  them.  The 
effect  of  the  two  sections,  is,  that  there  is  no  time  during  which  the 
lord  shall  not  have  the  fruits  of  his  copyhold  tenure,  or  a  compensa- 
tion for  the  loss  of  them.) 

Either  this  enures  as  a  statutory  or  implied  admittance,  and  the 
lord  is  entitled  to  his  fine  for  that ;  or  it  is  to  be  taken  into  con- 
sideration in  estimating  the  compensation  to  be  paid  to  him  on  the 
enfranchisement.  In  Wilson  v.  Allen  (8),  an  unadmitted  surrenderee 
%as  held  capable  of  accepting  an  enfranchisement.  The  Masteb  op 
THE  Rolls  (Sir  Tf.  Plumbr)  there  said, — "  I  do  not  know  whether 
enfranchisement  would  not  be  an  implied  admission ;  a  very  little 
matter  is  sufficient  for  that  purpose :  all  that  is  necessary,  is,  an 
acknowledgment  of  the  tenancy :  and  this  is  surely  a  very  strong 
act  of  recognition." 

(1)  77  E.  E.  720  (3  Ex.  646).  (3)  21  R  B.  255  (1  J.  &  W.  611). 

(2)  1  Atk.  95. 
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Bavill,  for  the  defendants :  Thb  Eoclb- 

BIA8TI0AL 

The  Company  are  not  liable  in  either  way.    By  the  95th  section,      Commis- 

'^      /  J  J  '     8IONER8  FOB 

the  mrolment  is  to  vest  the  land  in  the  Company,  and  the  Company     Enoland 
are  to  make  full  compensation  to  the  lord  for  that  which  is  taken  xn^.  London 
away  from  him.     The  Legislature  do  not  say  that  the  statutory    ^^^^^^' 
conveyance  shall  be  equivalent  to  a  surrender  and  admittance ;  but  Bailway  Co. 
they  guardedly  declare  that  it  shall  be  equivalent  to  a  conveyance 
at  common  law, — it  shall  have  the  like  effect  as  if  the  lands  were  of 
freehold  tenure.    It  is  quite  clear  that  the  defendants  are  not  liable 
to  the  fine  according  to  the  custom:  it  is  only  by  force  of  the 
statute  that  the  plaintiffs  can  be  entitled  to  it.      The  statutory 
conveyance  being  directed,  it  *became  necessary  to  provide  for       [  ♦zss  ] 
certain  things  to  be  done.     The  Legislature  think  it  right  that 
certain  customary  payments  should   be  made.     The  steward  is 
required  to  inrol  the  conveyance ;  and  the  Act  provides   for  the 
payment  of  a  fee  to  him  for  the  performance  of  that  duty  :  but  it  is 
altogether  silent  as  to  any  fine  to  be  paid  to  the  lord.     The  con- 
cluding words  of  the  95th  section  cannot  be  applied  to  a  Bailway 
Company :  they  apply  only  to  the  case  of  a  person  remaining  tenant 
of  the  manor ;  and  effect  is  given  to  that  part  of  the  Act,  by  holding 
the  tenant,  who  does  not  surrender,  liable  for  any  fines,  &c.,  which 
may  be  incurred  before  enfranchisement. 

(Cbesswbll,  J. :  The  tenant  does,  in  effect,  surrender.) 

He  executes  a  deed  in  the  form  given  by  the  Act.  The  96th  section, 
— which  is  in  truth  the  only  material  one, — compels  the  Company 
to  enfranchise  within  a  given  time,  and  provides  for  the  compensa- 
tion to  be  paid  to  the  lord  for  such  enfranchisement,  in  estimating 
which  the  loss  he  sustains  in  respect  of  future  fines,  heriots,  <bc.,  is 
to  be  taken  into  consideration.  Here,  the  lords  claim,  in  addition, 
compensation  for  the  benefit  they  obtain  from  the  admittance,  as  it 
is  called. 

(Cbbsswell,  J. :  It  is  neither  more  nor  less  than  a  compulsory 
enfranchisement. 

Maulb,  J. :  Instead  of  the  enfranchisement  enuring  to  make  the 
copyholder  the  tenant,  the  statute  makes  the  Company  the  tenant.) 

Here  Bovill  was  stopped  by  the  Coubt. 

63—2 
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The  Boole-  //iH,  in  reply  : 

SIARTIOAL 

CoMMis-  The  statute  contemplated  two  things, — ^first,  the  placing  the  pro- 

Ehqland     moters  m  the  situation  of  tenants  of  the  manor, — secondly,   the 

Thr  London  compensation  of  the  lord  for  the  enfranchisement,  including  the  loss 

^mnv     ^®  T^ig^^  sustain  in  respect  of  the  fines,  heriots,  and  other  matters 

Railway  Co.  which  would  he  lost  by  the  vesting  of  the  lands  in  the  promoters. 

The  Act  is  not  confined  to  corporations  :  but,  inasmuch  as  there  may 

[  *^^  ]       be  cases  of  corporations,  *where  there  can  be  no  admittance,  a  mode 

is  pointed  out  of  their  becoming  tenants,  by  a  conveyance,  which, 

as  to  both  parties,  when  inroUed,  is  to  have  the  like  effect  as  if  the 

land  had  been  of  freehold  tenure,  taking  the  estate  out  of  the  party 

conveying,  and  vesting  it  in  the  other  party,  subject,  nevertheless,  to 

the  same  fines,  heriots,  and  services  as  were  theretofore  payable.  The 

land  is  vested  in  the  promoters,  subject  to  the  customary  burthens 

for  the  benefit  of  the  lord.    The  inrolment  of  the  conveyance  gives 

the  promoters  a  right  to  demand  enfranchisement ;  and  they  are  to 

make  compensation  to  the  lord  in  respect  thereof,  in  estimating 

which  compensation  the  loss  in  respect  of  the  fines,  &c.,  lost  by  the 

vesting,  or  by  the  enfranchisement,  is  to  be  allowed  for.    What  could 

be  lost  by  the  vesting  of  the  land  in  the  promoters,  if  it  were  not  the 

fine  on  surrender  and  admittance  of  the  grantees  ?    In  this  way  only, 

it  is  submitted,  can  effect  be  given  to  the  concluding  words  of  s.  95. 

Maule,  J.  (1) : 

It  seems  to  me  to  be  quite  clear  that  the  plaintiffs  are  not  entitled 
to  the  compensation  now  sought  to  be  recovered.  The  95th  and  96th 
sections  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Yict.  c.  18, 
appear  to  have  been  drawn  with  great  accuracy.  The  95th  section 
provides  that  every  conveyance  of  copyhold  lands  to  a  Railway  Com- 
pany shall  be  entered  on  the  court-rolls  of  the  manor,  and  that, 
when  inroUed,  the  conveyance  shall  have  the  like  effect,  in  respect 
of  such  copyhold  lands  '*  as  if  the  same  had  been  of  freehold  tenure  :'* 
the  section  then  goes  on  to  provide^  that,  "  nevertheless,  until  such 
lands  shall  have  been  enfranchised  by  virtue  of  the  powers  herein- 
after contained,  they  shall  be  continued  subject  to  the  same  fines, 
[  «757  ]  heriots,  and  ^services,  as  were  theretofore  payable  and  of  right  accus- 
tomed." It  is  perfectly  right  and  just  that  that  should  be  so ;  other- 
wise, the  lord  would  be  deprived  of  something,  without  receiving 
compensation.     The  effect  of  the  conveyance,  when  inroUed,  is,  to 

(1)  Jervis,  Ch.  J.,  being  one  of  the  Ecclesiastical  Commissioners,  took  no  pait 
in  the  discussion. 
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vest  the  lands  in  the  promoters,  as  if  they  were  of  freehold  tenure.    ThbEoolk. 
The  inrolment,  coupled  with  the  statute,  gives  notice  to  the  lord      commis- 
that  the  promoters  are  entitled  to  apply  to  him  to  enfranchise  the   ^  eJoland* 
copyhold :  in  the  meantime  the  fruits  of  the  copyhold  tenure,  if  any,  /• 

are  reserved  to  him  by  the  proviso.  Then,  the  96th  section  provides  and  South- 
that  the  promoters  shall  within  a  limited  time  after  the  conveyance  railway  Co. 
shall  have  been  inrolled,  or  the  lands  entered  upon,  procure  the 
same  to  be  enfranchised, ''  and  for  that  purpose  shall  apply  to  the 
lord  of  the  manor  whereof  such  lands  are  holden,  to  enfranchise  the 
same,  and  shall  pay  to  him  such  compensation  in  respect  thereof  as 
shall  be  agreed  upon  between  them  and  him,"  &c. ;  and  "  in  estimat- 
ing such  compensation,  the  loss  in  respect  of  the  fines,  heriots,  and 
other  services,  payable  on  death,  descent,  or  alienation,  or  any  other 
matters,  which  would  be  lost  by  the  vesting  of  such  copyhold  or 
customary  lands  in  the  promoters  of  the  undertaking,  or  by  the 
enfranchisement  of  the  same,  shall  be  allowed  for."  The  meaning  of 
that,  I  apprehend,  is  this,  that,  if  by  the  vesting  of  the  land  in  the 
promoters  as  if  it  were  freehold,  under  s.  95,  the  lord  should  before 
enfranchisement  sustain  a  loss  of  the  fruits  of  the  tenure,  that  is  to 
be  considered  as  a  loss  by  the  vesting,  to  be  estimated  and  allowed 
for  in  the  compensation.  That  is  provided  for  by  the  words  ^*  matters 
which  would  be  lost  by  the  vesting  of  such  copyhold  or  customary 
lands  in  the  promoters  of  the  undertaking."  Then  comes  the  main 
subject  of  compensation, — "  or  by  the  enfranchisement."  That  is 
all  that  is  provided  for.  The  statute,  as  it  seems  to  me,  puts  the 
lord  and  the  Company  in  this  position,  viz.  'that  the  lord  is  com-  [  ♦768  ] 
polled,  for  the  sake  of  the  public  good,  to  part  with  his  manorial 
rights  to  the  Company,  on  payment  of  a  reasonable  price.  For  the 
loss  of  those  rights,  compensation  is  provided  by  the  96th  section. 
If  the  lord  got  a  fine  also  upon  the  conveyance  to  the  Company,  it 
would  be  placing  the  Company  in  a  different  situation  from  that  in 
which  an  individual  dealing  with  the  lord  for  an  enfranchisement 
would  be  in,  without  the  aid  of  an  Act  of  Parliament.  Suppose  there 
had  been  no  statutory  provision  in  respect  of  such  a  dealing  with  a 
corporation,  what  would  have  been  the  transaction?  Not  a  sur- 
render and  admittance ;  for,  that  could  not  be  in  the  case  of  a  cor- 
poration. Looking  at  the  spirit  and  intention  of  the  Act,  it  seems 
to  me  to  be  quite  clear  that  the  lord  is  not  entitled  to  the  fine.  It 
is  clear  also  from  the  words  of  the  Act.  Where  the  Legislature 
intended  to  give  a  fee  on  inrolment  to  the  steward,  that  was  expressly 
provided  for :  he  is  to  have  such  fees  as  would  be  due  to  him  on 
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Thr  Eoclr-  the  surrender  of  the  same  lands  to  the  use  of  a  purchaser.    But  it 

coMuig.  seems  to  me,  that,  in  order  to  entitle  the  lord  to  the  fine  he  claims, 

*  KMcfAiS*  ^'  would  have  been  necessary  for  the  statute  to  have  said  that  he 

«-  should  have  the  same  fine  upon  the  inrolment  of  this  statutory  con- 

THK  liONDON 

AMD  South-   veyance  as  upon  an  alienation,  in  addition  to  the  compensation 
Railw!ay  Co.  provided  by  s.  96.    For  these  reasons,  I  think  the  plaintiffs  are 

precluded  by  the  letter  and  the  spirit  of  the  Act  from  recovering  the 

fine  in  question. 

Cbbsswbll,  J. : 

I  am  entirely  of  the  same  opinion,  and  for  the  reasons  given  by 
my  brother  Maule. 

Cbowdbb,  J. : 

I  am  of  the  same  opinion.  To  hold  the  lords  to  be  entitled  to  that 
which  they  now  claim,  would  be  to  give  them  something  which  the 
Act  does  not  provide  for.  They  are  to  have  full  compensation 
r  *769  ]  for  any  *loss  they  may  sustain  by  the  vesting  of  the  land  in  the 
promoters,  or  by  the  enfranchisement, — that  is,  for  the  loss  they 
sustain  by  the  lands  ceasing  to  be  copyhold.  That  is  all  the  statute 
provides  for. 

Judgment  for  tiie  defetidanU. 


1854.  EDIE  V.   KINGSFORD. 

April  25. 
1 (14  C.  B.  7o»— 768 ;  a  C.  2  C.  L.  R  832 ;  23  L.  J.  C.  P.  123.) 

L     ^  J  In  an  action  by  an  executor  for  work  done  by  the  testator,  it  appeared 

that  the  claim  was  for  extras  and  alterations  in  a  machine  which  had  been 
made  by  the  testator  for  the  defendant  under  a  written  contract  which  was 
not  produced.  It  appeared  that  the  contract  price  of  the  machine  had  been 
paid  :  and,  in  order  to  show  that  the  defendant  had  assented  to  the  altera- 
tions, evidence  was  offered,  and  received,  of  a  declaration  by  the  deceased 
that  the  defendant  had  paid  him  20/.  on  account :  Sembfe,  that  this  declara- 
tion was  properly  received,  as  being  an  admission  against  the  interest  of 
the  party  making  it. 

This  was  an  action  brought  by  the  plaintiff  as  executor  of  one 
John  Edie,  deceased,  formerly  an  engineer  and  iron-founder,  to 
recover  the  price  of  certain  alterations  and  extra  work  done  to  a 
machine  for  compressing  peat,  which  had  been  constructed  by  him 
for  a  Company  in  Ireland  of  which  it  was  suggested,  but  not  proved, 
that  the  defendant  was  a  member.  The  declaration  contained  a 
count  for  work  and  labour,  and  a  count  upon  an  account  stated. 


VOL.  xcvm.]        1864.    C.  P.    14  C.  B.  759—760.  889 


The  defendant  pleaded, — ^first,  Never  indebted, — secondly,  pay-  Kdie 
ment, — thirdly,  as  to  40Z.,  that  the  money  was  payable  by  the  kikobvord. 
defendant  jointly  with  one  Holland  and  one  Hays,  and  that  John 
Edie  (the  testator),  by  deed  of  the  9th  of  June,  1852,  agreed  with 
Holland,  Hays,  and  the  defendant,  to  complete  a  machine  for 
stamping  and  compressing  peat,  according  to  a  specification,  for  the 
sum  of  220{.,  the  sam  of  lOOZ.  to  be  paid  at  the  time  of  the  signing 
of  the  agreement,  and  1202.  upon  the  completion  of  the  work ;  and 
that,  if  any  penalties  should  be  incurred  by  Edie  under  the  terms 
of  the  specification,  they  should  be  deducted  out  of  the  1202. ;  and 
that,  by  the  terms  of  the  specification,  the  machine  *was  to  have  [  *760  ] 
been  delivered,  complete,  on  or  before  the  26th  of  July,  1852,  or 
that  Edie  was  to  forfeit  to  Holland,  Hays,  and  the  defendant,  the 
sum  of  lOL  per  week ;  and  that  Edie  delayed  the  completion  of  the 
machine  for  four  weeks  beyond  the  26th  of  July,  1852,  whereby  he 
became  indebted  to  Holland,  Hays,  and  the  defendant  in  the  sum 
of  40/.,  which  sum  the  defendant,  with  the  sanction  and  authority 
of  Holland  and  Hays,  was  willing  to  set  off  and  allow  against  so 
much  of  the  plaintiff's  claim. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  London 
in  Hilary  Term  last,  when  the  following  facts  appeared  in  evidence: 
The  agreement  under  which  the  machine  was  made  was  in  the 
possession  of  Holland,  one  of  the  parties  to  it,  and  was  not  pro- 
duced, the  plaintiff  having  made  an  abortive  attempt  to  obtain  it 
for  the  purpose  of  getting  it  stamped.  The  foreman  of  the  testator 
was  called  ;  and  he  proved  that  the  extra  work  in  respect  of  which 
the  action  was  brought  was  done,  the  work  consisting  of  alterations 
made  at  the  suggestion  of  the  defendant,  who  was  frequently  upon 
the  premises,  superintending  them ;  and  that  the  testator  had 
admitted  to  him  that  he  had  received  the  220Z.  The  witness  was 
then  asked,—"  Did  you  hear  from  the  late  Mr.  Edie  whether  any 
and  what  further  had  been  paid  to  him  on  account  of  the  machine?" 
The  defendant's  counsel  objected  to  this  question ;  but  the  objection 
was  overruled,  and  the  answer,—"  He  told  me  he  had  received  20i. 
on  account  of  alterations," — was  admitted  by  the  learned  Judge,  on 
the  ground  that  it  was  a  statement  by  the  deceased  against  his  own 
interest ;  and  therefore  admissible. 

A  letter  from  the  defendant  to  the  testator,  asking  for  an  account 
of  the  extra  work,  was  then  put  in  ;  and  evidence  was  given  that  an 
account  was  accordingly  sent,  headed  "  The  General  Peat-Com- 
pressing Company  of  Ireland,  Drs.  to  John  Edie,  Ironmonger,"  the 
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EoiB        total  ^amount  of  which  was  832.  9s.  Sd.,  and  in  which  credit  was 
KiNosFOBD.    given  for  20Z.  paid  on  account.    And  another  letter  from  the  defen- 
[  *76i  ]      dant  was  put  in,  wherein  he  offered  to  give  the  testator  a  bill  at 
three  months  for  40Z.  to  settle  the  matter. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  in  order  to 
show  whether  or  not  the  things  charged  for  were  alterationa  or 
extras,  the  plaintiff  was  bound  to  put  in  the  contract ;  and  that,  in 
its  absence,  there  was  no  evidence  to  go  to  the  jury,  either  upon 
the  count  for  work  and  labour,  or  on  the  account  stated. 

The  learned  Judge  left  the  whole  case  to  the  jury,  reserving  leave 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should 
think  there  was  no  evidence  for  them. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  for  the  balance 
of  632.  98.  9d., 

MUler,  Serjt.,  in  the  last  Term,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  or  for  a  new  trial. 

Byles,  Serjt.,  and  R.  E,  Turiui%  now  showed  cause : 

There  was  evidence  to  go  to  the  jury,  quite  independently  of  the 
written  contract,  that  the  work*  in  respect  of  which  the  plaintiff 
claims  was  ''  extras,"  and  that  the  defendant  was  responsible,  and 
offered  to  pay. 

(Jervis,  Gh.  J. :  How  can  we  tell  that  they  are  extras,  without 
looking  at  the  contract  ?) 

No  doubt,  in  order  to  see  what  is  out  of  a  contract,  it  is  necessary 
to  see  what  is  in  it.  But  there  was  abundant  evidence  here  to  fix 
the  defendant  without  the  contract.  It  was  proved  that  he  asked 
for  an  account  of  the  extras ;  and  that,  after  it  had  been  sent  to 
him,  he  offered  to  pay,  if  the  testator  would  make  a  reduction.  All 
this  was  ample  evidence  at  all  events  upon  the  account  stated. 

(Williams,  J. :  You  seek  to  bring  the  case  within  Reid  v.  Batte  (l), 
[  •762  ]  *  where  it  was  held,  that,  where  a  man  is  employed  to  do  work 
under  a  written  contract,  and  a  separate  order  for  other  work  is 
afterwards  given  by  parol  during  the  continuance  of  the  first 
employment,  the  written  contract  need  not  be  produced  by  the 
plaintiff,  in  an  action  for  the  second  work.  But  there  the  circum- 
stances were  very  peculiar.) 

(1)  Moo.  &  Mai.  413. 
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At  all  events,  there  cannot  be  a  nonsuit.     The  statement  made  by        Bdib 

the  testator,  that  he  had  received  201.  on  account  of  extras,  was    kingbVohd. 

clearly  admissible,  as  a  statement  against  his  interest.    In  Bradley 

V.  James  (i),  in  an  action  by  the  executor  of  the  payee  against  the 

maker,  upon  a  promissory  note  more  than  six  years  over  due,  the 

plaintiff,  in  order  to  take  the  case  out  of  the  Statute  of  Limitations, 

produced  a  book  in  which  he  had,  in  the  years  1844  and  1847, 

respectively,  at  the  request  of  the  testatrix,  entered  two  payments 

as  of  interest  due  upon  the  note,  which  she  said  she  had  received 

from  the  defendant :  and  it  was  held,  that  this  was  admissible 

evidence,  the  entries  being  against  the  interest  of  the  party  mailing 

them.     Upon  the  same  ground,  indorsements  on  promissory  notes 

of  the  payment  of  interest  thereon   by  the  makers,  were  held 

admissible,   in    Searle  v.   Lord   Barrington  (2),   and  Bosworth  v. 

Cotchett  (3).     There  are  many  cases  to  show  that  entries  and 

admissions  which  are  against  the  interest  of  the  party  making 

them,  are  evidence.    Thus,  in  Higham  v.  liidgway  {4,),  an  entry 

made  by  a  man-midwife  who  had  delivered  a  woman  of  a  child,  of 

his  having  done  so  on  a  certain  day,  referring  to  his  ledger,  in 

which  he  had  made  a  charge  for  his  attendance,  which  was  marked 

as  paid,  was  held  to  be  evidence  upon  an  issue  as  to  the  age  of  such 

child  at  the  time  of  his  afterwards  ^suffering  a  recovery :  and  Lord      [  *76H  ] 

Ellbnborouoh  said, — "I  think  the  evidence  was  properly  admitted, 

upon  the  broad  principle  upon  which  receivers'  books  have  been 

admitted,  namely,  that  the  entry  made  was  in  prejudice  of  the  party 

making  it." 

(Cbbsswbll,  J. :  In  that  case,  the  admission,  as  it  is  called,  was 
made  by  one  not  a  party  to  the  suit.) 

It  is  not  the  less  a  statement  against  the  interest  of  the  person 
making  it,  because  he  is  a  party  to  the  suit.  In  Gleadow  v. 
Atkin  (6),  where,  in  debt  on  a  bond  more  than  twenty  years  old,  to 
rebut  the  presumption  of  payment,  the  obUgee  gave  evidence  of 
payments  of  interest  by  the  obligor  to  A.  B.  equal  in  amount  to  the 
interest  which  would  become  due  on  the  bond, — it  was  held,  that 
an  indorsement  on  the  bond,  in  the  handwriting  of  the  obligee,  and 

(1)  93  R  R.  751  (13  C.  B.  822).  Evidence,  10th  ed.,  p.  208. 

(2)  2  Str.  826;  8  Mod.  279  ;  2  Ld.  (3)  1  Phill.  Evid.,  10th  ed.  300. 
Bay.    1370;     3   Br.    P.    0.   535;    3  (4)  10  R.  R.  235  (10  East,  109). 
P.  Wms.  397.    See  this  case  fully  aud  (5)  38  R.  R.  635  (1  Cr.  &  M.  410). 
ably  commented  upon  in  2  Phillipps  on 
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Bdik        which  was  not  proved  to  have  been  ever  seen  by  the  obligor,  stating 
KiKosroRP.    that  the  bond  was  given  to  the  obligee  in  trust  for  A.  B.,  was 
admissible  in  evidence  to  connect  the  payments  of  interest  with  the 
bond.    ♦     *     ♦ 

[  764  ]  (Cbesswell,  J. :  There,  the  admission  was  made  at  a  time  when 

the  bond  might  have  been  enforced  without  it.) 

In  Bradley  v.  James,  the  entries  were  made  long  after  the  expira- 
tion of  the  six  years.  Does  it  make  any  difference  that  the 
admission  is  made  orally?  The  ground  is,  that  the  admission  is 
against  the  interest  of  the  party  making  it.  [He  referred  to  T)ie 
Sussex  Peerage  case  (1)  and  StapyUan  v.  Clough  (2).] 

[  765  ]  ( Jbrvis,  Ch.  J. :  That  case,  like  Doe  d.  Patteshall  v.  Turford  (8) 

and  Chambers  v.  Benmsconi  (4),  proceeds  on  a  different  groand 
altogether.  *  *  The  ground  of  the  admissibility  of  the  entry  or 
indorsement  in  that  class  of  cases,  is,  that  it  is  made  in  the  course 
of  business.  But  every  declaration  made  by  a  man  in  the  coarse 
of  his  duty  is  not  evidence.) 

An  entry  or  a  declaration  made  in  the  ordinary  course  of  business 
by  a  deceased  clerk,  is  clearly  admissible.  So,  declarations, 
whether  verbal  or  in  writing,  are  equally  admissible,  where  they 
r*766]  are  against  the  interest, — the  pecuniary  interest, — of  the  *party 
making  them. 

(Jervis,  Gh.  J. :  Thus,  a  declaration  by  A.,  that  he  holds  under 
B.,  is  admissible  to  prove  the  tenancy,  because  it  is  against  his 
interest.  But,  why  is  not  an  indorsement  on  a  bond,  of  a  payment 
of  interest,  admissible,  if  made  when  the  bond  is  more  than  twenty 
years  old  ?    Because  it  is  not  against  the  party's  interest) 

It  is  submitted  that  there  was  no  improper  reception  of  evidence  in 
this  case,  and  that  there  was  ample  proof,  without  the  production 
of  the  written  contract,  that  the  claim  in  question  was  for  extras, 
and  not  for  work  that  was  within  the  contract. 

(Jervis,  Ch.  J.:  The  objection  does  not  appear  to  have  been 
pointed  to  the  time  when  the  declaration  was  made,  so  as  to  render 
it  necessary  for  the  plaintiff  to  prove  that  it  was  ante  litem  motttm. 

(1)  60  B.  B.  11  (11  CI.  &  Fin.  85,  (4)  40  R.  R.  im  (1  Tyr.  335;  1  Or. 
111).  &  J.  451).     Affirmed  in  error  in  the 

(2)  95  R.  R.  909  (2  EL  &  Bl.  933).  Exchequer  Chamber,   1  Or.  M.  &  B. 

(3)  37  R.  R.  581  (3  B.  &  Ad.  890).  347 ;  4  Tyr.  531). 


VOL.  xcvni.]        1854.     C.  P.     14  C.  B.  766—768.  848 

Miller,  Serjt.:   No.   The  objection  was  general, — that  the  parfcy        Edib 
could  not  make  evidence  for  himself.)  KingbVosd. 

Here,  the  action  is  brought  by  the  executor :  the  admission  was  by 
the  testator.  It  was  for  the  defendant  to  show,  if  the  fact  were  so, 
that  the  declaration  was  made  at  a  time  when  it  was  not  adverse  to 
the  interest  of  the  party  making  it. 

Millei\  Serjt.,  and  Maynard,  in  support  of  the  rule : 

There  was  no  evidence  whatever  to  go  to  the  jury,   of  any 
admission  of  personal  liability  on  the  part  of  the  defendant.    There  • 
was  no  evidence  whatever  of  an  account  stated. 

(Jervis,  Gh.  J. :  The  account  stated  does  not  seem  to  have  been 
put  forward  very  prominently  at  the  trial. 

Gresswell,  J. :  No  specific  amount  was  agreed  to.) 

No. 

(Jervis,  Gh.  J. :  Where  is  the  proof  of  the  contract  ?) 

There  was  absolutely  none.  On  that  ground,  the  defendant  is  clearly 
entitled  to  have  a  nonsuit  entered :  Buxton  v.  Cornish  (l)  is  exactly 
in  point.    *    ♦     ♦ 

Jervis,  Gh.  J. :  [  768  ] 

I  do  not  feel  inclined  to  make  the  rule  absolute  for  a  nonsuit :  I 
think  the  utmost  the  defendant  is  entitled  to  is  a  new  trial ;  it  is  in 
the  nature  of  misdirection.  Without,  therefore,  further  entering 
into  the  matter,  it  is  enough  to  say  that  the  case  has  not  been 
satisfactorily  disposed  of. 

Gresswell,  J. : 

Nothing  had  occurred,  I  think,  to  entitle  the  defendant  to  a  nonsuit. 
The  plaintiff  was  not  bound  at  the  time  to  produce  the  contract. 
If  he  had  wanted  it  for  the  purpose  of  showing  that  the  defendant 
was  a  contracting  party,  the  case  might  have  been  different. 

Williams,  J. : 

I  also  think  the  rule  should  be  made  absolute  for  a  new  trial.  I 
do  not  say  that  there  was  no  evidence  to  go  to  the  jury ;  but  that 
the  matter  has  not  been  satisfactorily  disposed  of. 

Rule  abaolutCf  for  a  new  trial. 
(1)  67  R.  R.  388  (12  M.  &  W.  426). 
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IN    THE    HOUSE    OF    LORDS. 


?^-       ELIZABETH  WAEBUETON   v.   JAMES    LOVELAND 

f  n  AMD   Ot11£K8(1). 

(6  Bligh,  N.  8.  1—36 ;  a  C.  2  Dow  &  a  480.) 

B.  being  possessed  of  a  term  in  lands  for  so  many  years  as  he  should  live, 
with  remainder  for  the  residue  of  the  term  to  £.,  his  daughter,  upon  the 
marriage  of  £.  with  W.  the  term  was  assigned  by  B.  and  £.  to  trustees,  in 
trust  for  B.  during  his  life,  and  upon  his  death  to  permit  the  husband  to 
reoeive  the  rents,  fto.  during  his  life,  and  then  for  the  wife  and  children  in 
the  usual  course  of  marriage  settlement.  This  deed  of  assignment  was  not 
registered.  W.  being  in  possession  under  the  trusts  of  the  settlement,  after 
the  death  of  B.  demised  the  lands  to  K.,  for  345  years,  at  a  rent  of  345/., 
and  the  indenture  of  lease  was  duly  registered,  and  the  interest  under  tins 
demise  was  afterwards  transferred  from  K.  to  I.  by  a  deed  of  assignment, 
which  was  not  proved  to  have  been  registered.  Upon  special  verdict, 
stating  these  facts,  it  was  held  that  the  lease  made  by  W.  to  K.,  being 
[  ^'^  j  registered,  was,  under  the  effect  of  the  Irish  Begistry  Act,  *^6  Anne,  c  2, 

valid  against  and  preferable  to  the  unregistered  marriage  settlement,  and 
that  the  interest  of  I.,  under  the  assignment  from  K.,  although  unregistered, 
( also  valid,  and  preferable  to  the  settlement. 


[It  is  not  thought  necessary  to  reproduce  the  detail  of  the  facts 
or  the  arguments.] 
[  ^^  1  The  statement  and  questions  put  to  the  Judges  were  as  follows: 

An  unmarried  woman  being  possessed  of  land  in  Ireland  for  a 
long  term  of  years,  and  about  to  marry,  assigned  the  term  by  a 
deed,  executed  also  by  the  intended  husband,  to  trustees,  upon  trust, 
to  permit  the  husband,  after  marriage,  to  receive  the  rents  for  life, 
then  to  the  wife  for  life,  then  to  the  first  son  of  the  marriage,  if 
any,  with  remainder  over.  The  marriage  took  effect ;  the  husband 
entered  into  possession,  and  received  the  rents  and  profits,  and  then 
made  a  lease  for  years  for  part  of  the  term,  rendering  rent ;  the 
lessees  entered  and  received  the  rents  and  profits,  and  then  assigned 
the  lease  for  a  valuable  consideration. 

The  marriage  settlement  was  not  registered.  The  lease  by  the 
husband  was  registered.  The  assignment  of  the  lease  is  supposed 
not  to  have  been  registered. 

The  wife  surviving  her  husband,  obtained  possession  of  the  land. 
The  assignees  of  the  lease  brought  an  ejectment  against  her  to 
recover  the  possession. 

(I)  No  English  judicial  ciUtion  of  Smith  v.  Dtene  (1889)    10  N.  S.   W. 

this  case  has  been  found,  but  it  is  Eq.   209  ;    Boyce  v.   Btchkam    (1890) 

quoted  in  the  standard  text-books  on  11  N.  S.  W.  139,  and  see  note  at  end 

Vendor  and  Purchaser,  and  is  a  current  of  case. — ^F.  P. 
authority  in  several  Colonial  Courts: 
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Upon  this  statement  two  questions  were  put,  regard  being  had  to  Warbubtok 
the  true  construction  of  the  Irish  Registry  Act,  6  Anne,  c.  2.  LovBr.AKD, 

1.  Which  title  is  to  be  preferred,  that  of  the  assignees  of  the 
lease,  or  of  the  widow  or  the  trustees  under  the  settlement? 

2.  Supposing  the  assignment  of  the  lease  to  have  been  registered, 
will  the  construction  be  the  same  ? 

The  Judges  having  requested  time  to  deliberate  upon  the  case, 
the  following  statement  was,  in  *February,  1882,  delivered  as  the       [  •20  ] 
unanimous  opinion  of  the  Judges. 

Upon  the  first  of  these  questions,  the  Judges  who  have  heard  the 
argument  at  your  Lordships'  Bar  are  of  opinion,  that  regard  being 
had  to  the  true  construction  of  the  Irish  Registry  Act,  the  title  of 
the  assignees  of  the  lease,  under  the  circumstances  above  stated,  is 
to  be  preferred  to  that  of  the  widow,  and  also  to  that  of  the 
trustees  under  the  settlement.  Upon  the  second  question,  they 
are  of  opinion,  that  supposing  the  assignment  of  the  lease  to  have 
been  registered,  the  construction  of  the  statute  remains  the  same. 

Upon  the  facts  of  this  case,  Mr.  War  burton,  who  granted  the  lease 
of  1800,  was  at  the  time  of  granting  it  in  possession  of  the  premises ; 
and,  as  the  marriage  settlement  of  1779  was  never  put  upon  the 
register,  he  must  have  appeared  to  the  public,  and  amongst  the  rest 
to  the  lessees,  taking  under  the  lease  of  1800,  to  be  in  possession 
of  the  premises  either  in  his  own  right  or  in  right  of  his  wife  ;  in 
either  of  which  cases  he  would  have  had  the  undoubted  right  to 
grant  a  valid  term  by  the  lease  of  1800,  unless  the  unregistered 
settlement  of  1779  stands  in  the  way.  Now  it  is  not  disputed  on 
the  part  of  the  plaintiff  in  error,  that  if  Mr.  Warburton  had  been 
the  party  who  conveyed  the  term  by  the  unregistered  settlement  of 
1779,  and  had  afterwards  made  the  lease  which  was  registered,  such 
lessees  being  purchasers  for  a  valuable  consideration,  might  have 
availed  themselves  of  the  fifth  section  of  the  Registry  Act,  and  that 
the  prior  settlement  would  have  been  held  fraudulent  *and  void  as  [  *2i  ] 
against  the  lease.  Such  a  case  is  admitted  to  fall  within  the  letter 
as  well  as  the  spirit  of  the  Act ;  but  it  is  contended  by  the  plaintiff 
in  error,  that  the  operation  of  the  Irish  Registry  Act  extends  no 
further,  but  is  confined  to  cases  in  which  both  the  earlier  and  the 
subsequent  conveyances  are  the  deeds  of  the  same  grantor ;  and 
whether  such  is  the  case,  or  on  the  contrary  the  Act  extends  to  give 
a  preference  to  the  subsequent  deed  when  registered,  against  the 
prior  unregistered  deed,  notwithstanding  the  same  was  executed  by 
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Wabburtoii   a  former  owner  of  the  estate,  is,  in  substance,  the  question  now 
LovKLAKD.    proposed  for  our  consideration. 

No  case  can  be  found  either  upon  the  English  Begistry  Acts,  or 
upon  the  Irish  Act  now  under  consideration,  in  which  this  precise 
question  has  been  decided  by  a  court  of  law.  It  must  therefore  be 
determined  upon  principle,  not  upon  authority ;  and  the  only  prin- 
ciple of  decision  that  is  applicable  to  it,  is  the  just  construction  of 
the  statute  itself,  to  be  made  out  by  a  careful  examination  of  the 
terms  in  which  it  is  framed,  and  by  a  reference,  in  all  cases  where 
a  doubt  arises,  to  the  object  which  the  Legislature  had  in  view  when 
the  statute  was  passed.  Where  the  language  of  the  Act  is  clear 
and  explicit,  we  must  give  effect  to  it,  whatever  may  be  the  con- 
sequences ;  for  in  that  case,  the  words  of  the  statute  speak  the 
intention  of  the  Legislature.  If  in  any  case  a  doubt  arises  upon 
the  words  themselves,  we  must  endeavour  to  solve  that  doubt  by 
discovering  the  object  which  the  Legislature  intended  to  accomplish 
by  passing  the  Act. 

And  although  it  would  be  impossible  to  consider  a  question  to  be 
[  ♦22  ]  free  from  difficulty,  where  opinions  *ljave  been  formed  upon  it  in 
direct  contradiction  to  each  other,  and  each  opinion  has  been  sup- 
ported with  such  acuteness  and  ability  by  the  very  learned  Judges 
of  the  several  Courts  below,  before  which  it  has  been  agitated ;  yet 
we  have,  upon  consideration,  come  to  the  conclusion,  that  both  the 
closer  interpretation  of  the  words  of  the  statute,  and  the  construc- 
tion which,  at  the  same  time,  most  suppresses  the  mischief  the 
Legislature  had  in  view,  and  most  advances  the  remedy  which  is 
held  forth,  warrant  us  in  the  opinion,  that  the  registered  lease  of 
1800  is  to  be  preferred  to  the  uuregistered  marriage  settlement  of 
1779 ;  and  that  the  latter,  in  so  far  as  its  provisions  are  inconsistent 
with  the  validity  of  the  lease,  is  to  be  held  altogether  void. 

The  question  appears  to  turn  almost  entirely  on  the  construction 
of  the  fifth  section  of  the  statute,  which  declares  in  what  cases,  and 
under  what  circumstances,  an  unregistered  deed  shall  be  void.  For 
as  to  the  fourth  section,  to  which  considerable  importance  has  been 
attached  in  the  course  of  the  argument,  it  appears  to  us  to  be 
confined  to  the  case  of  priority  of  registered  deeds  as  between  them- 
selves, and  to  have  very  little,  if  any,  bearing  upon  the  question 
immediately  under  discussion. 

Before,  however,  we  come  to  the  more  particular  consideration 
of  the  fifth  section,  it  will  be  advisable  to  look  generally  at  the 
preamble  of  the  statute,  and  the  other  clauses  which  precede  the 
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fifth,  in  order  that  we  may  ascertain  from  the  Act  itself,  the  object  Wabbuiitox 
and  general  intention  of  the  Legislature  in  passing  it ;  for  such    ix)ve^'amd. 
intention  is  to  be  the  guide  of  our  course,  in  case  any  difficulty 
should  arise  in  the  construction  of  a  particular  clause. 

This  statute,  which  was  passed  by  the  Irish  Parliament,  in  the  T  ^^  J 
sixth  year  of  Queen  Anne,  is  entitled  ''An  Act  for  the  public 
registering  of  all  deeds,  conveyances,  and  wills,  that  shall  be  made 
of  any  lands,  tenements,  or  hereditaments."  It  begins  by  stating 
its  object  to  be,  *'  for  securing  purchasers,  preventing  forgeries  and 
fraudulent  gifts  and  conveyances  of  lands,  tenements,  and  heredita- 
ments, which  have  been  frequently  practised  in  this  kingdom, 
especially  by  Papists,  to  the  great  prejudice  of  the  Protestant 
interests  thereof ;  and  for  settling  and  establishing  a  certain 
method,  with  proper  rules  and  directions,  for  registering  a  memorial 
of  all  deeds  and  conveyances,  which  from  and  after  the  25th  day  of 
March,  1708,  shall  be  made  and  executed  for  or  concerning  any 
honours,  &c.  in  this  kingdom,  and  of  all  wills  and  devises  in  writing, 
&c. ; "  and  it  then  proceeds,  in  the  first  section,  to  enact,  that  a 
public  office  for  registering  memorials  of  deeds  and  conveyances, 
wills  and  devises,  shall  be  established  and  kept  in  the  city  of  Dublin, 
to  be  managed  and  executed  by  a  fit  and  able  person,  &c. 

The  first  section,  therefore,  of  the  Act  is  framed  in  the  most 
general  and  comprehensive  terms,  comprising  ''all  deeds  and  con- 
veyances for  or  concerning  any  lands,"  without  restriction  or 
qualification  as  to  the  parties  by  whom  such  deeds  or  conveyances 
were  executed  or  otherwise;  showing  the  intention  of  the  Legis- 
lature to  have  been  to  provide,  in  the  place  and  stead  of  the  ancient 
and  more  public  and  notorious  mode  of  transferring  landed  property, 
the  means  of  discovering  all  transfers  with  equal  or  greater  cer- 
tainty, by  referring  *to  a  public  register;  upon  the  face  of  which,  [  '24  ] 
it  was  intended,  they  should  all  be  found. 

The  third  section  directs,  that  a  memorial  of  all  deeds  and  con- 
veyances, which  from  and  after  the  25th  day  of  March,  1708,  shall 
be  made,  for  or  concerning,  or  whereby  any  honours,  &c.  within 
this  kingdom  may  be  anywise  affected,  may,  at  the  election  of  the 
party  or  parties  concerned,  be  registered  in  such  manner  as  is 
hereinafter  directed. 

There  is  nothing,  therefore,  in  the  language  of  this  third  section, 
which  restrains  the  generality  of  the  first.  It  is  still  a  memorial 
of  all  deeds  and  conveyances  which  the  Legislature  contemplates ; 
although  it  is  left  open  to  the  discretion  of  tbe  parties  to  whom  the 
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Wabbubtoh   conveyances  are  made,  whether  they  will  avaU  themselves  of  the 
LovELAKD.    protection  of  the  Act,  or  incur  the  consequences  to  which  they 
become  liable,  by  neglecting  its  provisions. 

What  those  consequences  are,  the  fourth  and  fifth  sections 
proceed  to  declare : 

For  by  the  fourth  section  it  is  enacted,  '*  That  every  such  deed 
or  conveyance,  a  memorial  whereof  shall  be  duly  registered^  shall 
be  deemed  and  taken  as  good  and  efifectual  both  in  law  and  equity, 
according  to  the  priority  of  time  of  registering  such  memorial, 
according  to  the  right,  title,  and  interest  of  the  person  or  persons 
so  conveying  such  honours,  &c.  against  all  and  every  other  deed, 
conveyance,  or  disposition  of  the  honours,  &c.  comprised  or  con- 
tained in  any  such  memorial  as  aforesaid." 

This  clause  is  framed  for  the  purpose  of  regulating  the  priorities 
[  ^26  ]        of  registered  deeds  and  conveyances  *as  between  themselves,  and  is 
expressed  in  the  same  general  terms  as  the  preceding. 

It  begins  by  enacting,  "  That  every  such  deed  or  conveyance," 
that  is,  every  deed  or  conveyance  executed  after  the  25th  March, 
1708,  affecting  lands,  &c.  in  Ireland  :  an  expression  unlimited  and 
unqualified  by  any  reference  to  the  persons  executing  such  deeds ; 
neither  requiring  nor  appearing  to  require,  that  the  party  who  exe- 
cutes must  claim  under  a  registered  conveyance,  or  importing  any 
other  restriction.  The  statute  then  enacts,  "  that  it  shall  be  good 
and  sufficient  according  to  the  priority  of  time  of  registering  such 
memorial,  against  all  and  every  deed,  conveyance,  or  disposition  of 
the  honours,"  &c.  Words  equally  unlimited,  and  unqualified  by 
any  consideration,  whether  the  person  executing  such  prior  deed 
was  or  was  not  the  same  person  who  executed  the  second ;  whether 
the  person  executing  the  second  deed  claims  under  a  registered 
conveyance  ;  whether  he  is  seised  or  possessed  propria  jure,  or  is  in 
under  a  title  which  is  come  to  him  by  act  or  operation  of  law. 

We  do  not  see  how  we  can  give  full  force  to  the  expression  used 
by  the  Legislature  in  this  section,  unless  we  adopt  a  construction 
as  large  as  the  language  itself.  If  it  had  been  the  intention  of  the 
Legislature,  that  the  priority  between  deeds  should  take  place 
according  to  the  time  of  their  registration,  only  where  both  the  first 
and  the  second  deed  were  executed  by  the  same  person,  it  surely 
would  have  been  easy  to  have  expressed  this  by  words  to  that  effect ; 
but  there  is  no  expression  in  the  fourth  section,  which  imports  such 
^26  ]  A  restriction,  and  we  think  we  should  be  legislating,  not  *inter- 
preting,  if  we  were  to  imply  such  words  of  our  own  authority. 
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The  fifth  section,  the  section  upon  which  the  present  questions  Wabbubton 
turn,  state  the  effect  of  registration  as  between  unregistered  and  lovblamd. 
registered  deeds,  in  the  following  terms  :  **  Every  deed  or  con- 
veyance not  registered,  of  all  or  any  of  the  honours,  &c.  comprised 
or  contained  in  such  a  deed  or  conveyance,  a  memorial  whereof 
shall  be  registered  in  pursuance  of  this  Act,  shall  be  deemed  and 
adjudged  as  fraudulent  and  void,  not  only  against  such  a  deed  or 
conveyance  registered  as  aforesaid,  but  likewise  against  all  and 
every  creditor  and  creditors,  by  judgment,  recognizance,  statute 
merchant,  or  of  the  staple,  confessed,  acknowledged,  or  entered  into, 
as  for  or  concerning  all  or  any  of  the  honours,  &c.  contained  or 
expressed  in  such  memorial,  registered  as  aforesaid."  Now  in  this 
clause  also,  as  in  the  former,  the  expression  is  general,  ''every 
deed;"  and  is  altogether  unqualified  by  any  reference  to  the 
description  of  the  party  by  whom  the  unregistered  deed  is  executed, 
whether  he  be  the  same  who  executed  the  registered  deed,  or  another 
and  a  different  person. 

The  same  observation,  therefore,  occurs  upon  the  fifth,  which  has 
already  been  made  upon  the  fourth  section ;  viz.  if  the  Legislature 
intended  the  unregistered  deed  to  be  void  against  a  registered  deed, 
in  such  case  only  where  both  were  executed  by  the  same  party,  so 
important  a  qualification  would  scarcely  have  been  omitted  in  the 
Act  itself,  or  left  to  be  supplied^  by  interpretation  in  a  court  of  law. 

From  this  general  view,  therefore,  both  of  the  *preamble  and  the  L  *V  ] 
five  first  clauses  of  the  statute,  we  think  it  cannot  be  doubted  but 
that  the  statute  meant  to  afford  an  effectual  remedy  against  the 
mischief  arising  to  purchasers  for  a  valuable  consideration,  from 
the  subsequent  discovery  of  secret  or  concealed  conveyances,  or 
secret  or  concealed  charges  upon  the  estate.  Now  it  is  obvious, 
that  no  more  effectual  remedy  can  be  devised  than  by  requiring, 
that  every  deed  by  which  any  interest  in  lands  or  tenements  is 
transferred,  or  any  charge  created  thereon,  shall  be  put  upon  the 
register,  under  the  peril  that  if  it  is  not  found  thereon,  the  subse- 
quent purchaser  for  a  valuable  consideration,  and  without  notice, 
shall  gain  the  priority  over  the  former  conveyance,  by  the  earlier 
registration  of  the  subsequent  deed. 

If  the  words  of  the  fifth  section  will  bear  this  construction,  it  is 
to  be  preferred  to  that  which  limits  the  operation  of  the  clause  to 
those  cases  only  where  both  the  conveyances  are  the  deeds  of  the 
same  man.  For  in  the  latter  case,  the  remedy  is  obviously  incom- 
plete.   The  mischief  to  the  purchaser  is  the  same,  whether  the 
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Wakbuhtok   secret  conveyance  or  charge  arises  from  the  deed  of  his  immediate 
LovBLAND.    grantor,  or  that  of  a  former  owner  of  the  estate.    If  the  words  of 
the  statute  will  comprehend  both,  why  is  he  to  be  protected  against 
the  secret  deed  in  the  one  case,  and  not  in  the  other  ?    What  jast 
ground  of  complaint  can  be  urged  against  such  a  construction  by 
the  grantee   under  the  unregistered  deed,  executed  by  a  former 
owner  of  the  estate  ?    The  deed,  if  it  was  a  real  and  a  lH}nd  fide 
transaction,  must  have  been,  or  ought  to  have  been,  in  his  custody 
or  power  from  the  time  of  its  delivery :  what  bause  can  be  assigned 
[  *28  ]       for  its  non-appearance  *upon  the  register,  except  either  collusion 
with  the  grantor,  or  carelessness  and  neglect  in  himself,  or  mere 
accident  ?    In  neither  case  can  he  complain  of  the  construction  of 
a  statute,  by  which  his  own  fraud,  or  his  own  want  of  due  caution, 
or  an  accident  which  befel  himself,  is  not  allowed  to  operate  to  the 
prejudice  of  the  rights  of  the  more  diligent  purchaser.     Suppose  a 
man  to  settle  his  property  upon  his  youngest  son's  marriage,  on 
himself  for  life ;  remainder  to  his  eldest  son  for  life ;  remainder  to 
the  youngest  son,   his  wife   and  children,   in  strict  settlement; 
remainder  over  in  fee ;  the  settlement  is  not  registered,  and  the 
settler  dies.    His  eldest  son  enters,  and,  supposing  himself  to  have 
the  fee,  conveys  to  a  purchaser  for  a  valuable  consideration.     Shall 
it  be  allowed,  that  the  younger  son,  his  widow,  or  his  children,  shall 
enter,  and  evict  the  purchaser  ?    Or,  suppose  a  like  settlement,  and 
a  like  concealment,  and  the  father  devises  all  his  lands  in  trust  to 
sell,  and  to  apply  the  money  to  debts  and  portions,  or  other  pur- 
poses.   After  the  estate  is  sold,  and  the  money  distributed,  can  the 
construction  of  this  Act  be  such,  that  the  purchaser  shall  be  turned 
out  by  the  claimants  under  the  settlement  ?    Or,  in  the  particular 
case  now  before  us,  where  Mrs.  Warburton,  before  her  marriage, 
might  have  registered  the  deed ;  and  the  trustees,  after  the  mar- 
riage, were  bound  in  duty  to  do  so,  if  the  settlement  came  to  their 
knowledge;  can  the  proper  construction  of  this  Act  allow  Mrs. 
Warburton  to  avail  herself  of  her  own  carelessness,  of  the  breach 
of  duty  of  her  trustees,  by  establishing  her  unregistered  deed  against 
the  registered  lease,  made  by  her  husband,  upon  no  other  ground 
r  ^29  ]       than  that  "^the  settlement  and  the  lease  were  not  conveyances  by 
the  same  person  ?    If  there  was  no  provision  in  the  Act  to  prevent 
this  inconvenience,  it  must  be  submitted  to  through  necessity ;  but 
if  there  are  words  in  the  Act  capable  of  such  an  interpretation  as 
would  prevent  the  inconvenience,  we  think  ourselves  bound  upon 
every  consideration  to  give  them  such  an  effect.    How  much  more, 


▼oi..  xcvm.]   1882.    H.  L.    6  BLIGH,  N.  S.  29—80.  851 

then,  where  the  words  themselves,  and  their  strict;  grammatical  Wabbubtok 
construction,  appear  to  require  such  a  sense?  That  in  all  the  cases  loveland. 
above  supposed,  a  great  injustice  would  be  worked,  if  the  Act  sup- 
plied no  remedy,  no  one  can  deny.  It  appears  to  us,  that  to  allow 
the  Act  to  authorise  such  mischiefs,  would  not  only  be  injustice,  but 
would  be  against  law.  The  language  of  the  Act  throughout,  and 
more  particularly  in  the  fifth  section,  seems  to  establish  this  to 
have  been  its  leading  object ;  that  as  far  as  deeds  were  concerned, 
the  registry  should  give  complete  information  ;  and  that  any  neces- 
sity of  looking  further  for  deeds  than  into  the  register  itself,  should 
be  superseded :  and  it  is  manifest  that  no  construction  of  the  Act  is 
BO  well  calculated  to  carry  into  effect  this,  its  avowed  object,  as  that 
which  forces  all  transfers  and  dispositions  of  every  kind,  and  by 
whomsoever  made,  to  appear  upon  the  face  of  the  register,  so  as  to 
be  open  to  the  inspection  of  all  parties  who  may  at  any  time  claim 
an  interest  therein. 

But  the  general  rules  of  construction,  which  have  been  established 
from  the  earliest  times,  require  a  large  and  liberal  interpretation, 
of  any  provision  made  for  the  suppression  of  fraud.  In  Ileyden's 
case  (i)  the  Barons  of  the  Exchequer  resolve,  that  the  construction 
of  the  ^statute,  then  under  consideration  before  them,  must  be  [  *30  j 
made,  ''  by  enquiring  what  was  the  mischief  and  defect  against 
which  the  common  law  did  not  provide ;  what  remedy  the  Parlia- 
ment had  appointed  to  cure  the  disease  of  the  commonwealth  ;  and 
what  was  the  true  reason  of  the  remedy : "  and  the  observation 
which  follows  in  the  report,  is  one  that  ought  never  to  be  lost  sight 
of  in  any  case,  and  is  peculiarly  applicable  to  the  present,  namely, 
''  that  the  office  of  all  the  Judges  is  always  to  make  such  construc- 
tion as  shall  suppress  the  mischief  and  advance  the  remedy,  and  to 
suppress  subtle  inventions  and  evasions  for  continuance  of  the 
mischief,  and  pro  pnvato  commodo ;  and  to  add  force  and  life  to  the 
cure  and  remedy,  according  to  the  true  intent  of  the  makers  of  the 
Act,  pro  bono  publico,*' 

This  principle  of  construction  has  always  been  adopted  by  courts 
of  justice.  Thus,  where  the  Statute  of  Marlbridge,  c.  6,  provides 
that  a  feoffment  to  the  heir,  to  defraud  the  lord  of  ward,  Jcc,  shall 
be  void,  the  statute  is  held  not  to  be  confined  to  the  case  of  a  feoff- 
ment, but  to  extend  to  a  grant,  fine,  recovery,  lease,  and  release, 
confirmation,  or  other  conveyance.  Thus  again,  where  the  statute 
of  fraudulent  gifts,  27  Eliz.  c.  4,  enacts,  "  that  every  conveyance  of 

(1)  3  Co.  Eep.  1. 
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Warbuktok    any  laudb,  <tc.,  for  the  intent  and  purpose  to  defeat  and  deceive 

LovKLAND.     «uch  persons  as  have  purchased  or  shall  purchase  the  same  lands, 

shall  be  deemed,  only  against  such  purchaser,  to  be  void,  frustrate, 

and  of  none  effect;"  it  was  resolved  in  BtnrelVs  case(i)  that  the 

remedy  was  not  confined  to  cases  where  the  first  and  second  con- 

[  *^l  ]  veyances  were  *made  by  the  same  person ;  but  that  if  the  ''  father 
makes  a  lease  by  fraud  and  covin  of  his  land  to  defraud  others  to 
whom  he  shall  demise  or  sell  it  (as  all  fraudulent  leases  should  be 
so  intended) ;  and  before  the  father  sells,  or  demises  it,  he  dies ; 
and  the  son  knowing,  or  not  knowing  of  the  said  lease,  sells  the  land 
on  good  consideration ;  in  that  case  the  vendee  shall  avoid  that 
lease  by  the  said  Act."  And  it  is  afterwards  observed,  *'  it  is  not 
necessary  that  he  who  sells  the  land  should  make  the  former  f rau  - 
dulent estate  or  incumbrance;  but  be  the  estate,  &c.,  fraudulent, 
whosoever  makes  it,  the  purchaser  shall  avoid  such  fraudulent 
estate."  And  Lord  Coke  adds  to  his  report  of  the  case,  ''that 
when  he  acquainted  Popham,  Gh.  J.,  with  that  resolution,  he  allowed 
well  of  it,  and  said  it  was  well  done  to  construe  the  said  Act  in 
suppression  of  fraud." 

The  decision  in  BurreWs  case,  which  is  last  referred  to,  appears 
highly  important  in  a  double  point  of  view ;  in  the  first  place,  as 
confirming  and  fortifying  the  general  rule  of  construction  above  laid 
down ;  and  in  the  next  place,  as  having  a  direct  bearing  upon  and 
application  to  the  proper  construction  of  the  fifth  section  of  the 
Irish  Kegistry  Act.  For  the  Act  against  fraudulent  conveyances, 
and  the  Irish  Registry  Act,  have  the  same  object  in  view:  the 
mischiefs  to  be  remedied  in  both  are  to  a  great  degree  the  same ; 
namely,  the  frauds  practised  by  grantors  against  purchasers  for 
value :  the  remedy  applied  by  both  is  the  same  also,  namely,  the 
making  the  former  deed  void  against  the  latter ;  and  between  the 
terms  of  the  clause  in  each,  by  which  the  former  deed  is  avoide<l, 

r  *32  ]  there  is  almost  an  exact  and  complete  agreement  in  the  ^terms  used 
by  the  Legislature.  When,  therefore,  we  find  the  Judges  deciding 
in  the  case  under  the  statute  of  Elizabeth,  that  the  statute  shall 
apply,  although  the  fraudulent  estate  and  the  bond  fide  lease  are  not 
made  by  the  same  person,  it  affords  the  strongest  authority  that 
can  be  furnished  by  analogy,  that  the  same  ought  to  be  the  con- 
struction of  the  clause  now  under  discussion. 

It  has  been  urged  in  answer  to  this  construction  of  the  fifth 
section,  that  it  is  not  to  be  taken  by  itself  alone,  but  in  conjunction 

(1)  6  Co.  Eep.  72. 
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with  the  fourth  section,  of  which  it  is  contended,  that  one  object  wabbubton 
was,  to  control  and  qualify  the  operation  of  the  next  following    loveland. 
clause.    And  it  is  further  urged,  that  as  the  fourth  section,  in 
declaring  the  effect  and  operation  of  registered  conveyances,  inter  se, 
gives  efficacy  to  the  first  registered  deed  in  preference  to  the  second, 
not  absolutely,  but  only  "  according  to  the  right,  title,  and  interest 
of  the  person  conveying,"  a  similar  restriction  must  be  understood 
to  be  imported  into  the  fifth  section  also ;  and  tbat  tbe  enactment, 
which  avoids  altogether  the  prior  unregistered  deed,  as  against  the 
subsequent  deed  which  is  put  upon  the  register,  must  be  understood 
with  this  tacit  restriction,  "  according  to  the  right,  title,  and  interest 
of  the  grantor  in  the  second  deed."    The  meaning  of  those  restrictive 
words  in  the  fourth  section,  appears  to  be,  "according  to  what 
would  have  been  the  right,  title,  and  interest  of  the  person  making 
tbe  second  conveyance,  had  there  been  no  deed  but  what  appears 
upon  the  register."     For,  unless  this  be  the  meaning  of  those  words 
in  the  fourth  section,  that  clause  of  the  statute  affords  no  protection 
at  all.    The  clause,  therefore,  so  understood,  ^enacts  in  effect,  that       [  *3S  ] 
every  man  who  first  registers  his  conveyance,  wher6  there  is  no 
other  objection  to  the  grantor's  right  to  convey  except  a  prior  con- 
veyance made  by  himself,  and  unregistered,  shall  be  preferred  to 
the  man  who  registers  at  a  subsequent  time  the  conveyance  so 
made  to  him.    This  construction,  on  the  one  hand,  excludes  from 
the  protection  of  the  fourth  section  the  grantee  who  has  registered 
a  conveyance  made  to  him  by  a  perfect  stranger  to  the  estate ;  and, 
on  the  other  hand,  includes  within  its  protection,  as  between  two 
grantees,  that  one  who  first  registers  his  conveyance  made  by  the 
owner  of  the  estate.     To  apply  which  construction  to  the  facts  of 
the  present  case,  the  husband,  but  for  the  unregistered  marriage 
settlement,  would  have  had  the  right  and  title  to  have  made  the 
lease  of  1800.    For  when  he  married,  the  residue  of  the  term  of 
999  years  would  have  belonged    to    the  wife's  father  for  life, 
remainder  to  the  wife.     Now  when  the  father  died  (as  he  did  before 
the  making  of  the  lease  of  1800),  the  term  would  have  vested  in 
the  husband  in  right  of  his  wife,  with  full  power  in  him  alone  to 
dispose  of  it.    At  the  time,  therefore,  that  the  lease  of  1800  was 
made,  it  would  have  been  a  good  and  valid  lease,  but  for  the 
unregistered  settlement  of  1779.    The  case,  therefore,  of  these 
lessees,  if  there  had  been  a  subsequent  registration  of  the  marriage 
settlement,  would  have  been  argued  upon  the  fourth  section ;  and 
upon  that  section  the  lessees  would,  as  it  appears  to  us,  have  been 


664  1882.    H.  L.    6  BLIGH,  N.  S.  83—85.  [ilb. 

Warburtoh    entitled  to  the  preference  before  any  who  claim  under  the  marriage 
LoTELAKD.    settlement. 

But  it  is  urged,  that  the  fifth  section  is  to  be  construed  as  if 

[  *S4  ]  subject  to  the  same  condition.  *Even  admitting  that  such  should 
be  the  case,  and  incorporating  that  condition  into  the  fifth  section, 
it  would  still  seem  that  the  unregistered  settlement  is  to  be  held 
void  against  the  registered  lease ;  the  latter  being  a  lease  granted 
by  a  person  who  would  in  all  other  respects,  except  so  far  as  relates 
to  the  prior  unregistered  settlement,  have  had  right  and  title  to 
grant  the  lease.  But,  after  all,  why  is  the  clear  intelligible  lan- 
guage of  the  fifth  section  to  be  controlled  by  the  more  ambiguous 
language  of  the  fourth  ?  No  rule  of  construction  can  require,  that 
when  the  words  of  one  part  of  a  statute  convey  a  clear  meaning 
according  to  their  strict  grammatical  construction,  a  meaning  which 
best  advances  the  remedy,  and  suppresses  the  mischief,  aimed  at 
by  the  Legislature,  it  shall  be  necessary  to  introduce  another  part 
of  the  statute  which  speaks  with  less  perspicuity,  and  of  which  the 
words  may  be  capable  of  such  construction,  as  by  possibility  to 
diminish  the  efficacy  of  the  other  provisions  of  the  Act. 

It  has  been  further  argued,  that  the  effect  of  the  marriage  settle- 
ment was,  to  prevent  the  husband  from  having  any  right  to  grant 
the  lease  of  1800  at  the  time  when  it  was  made ;  for  that  the  wife's 
right  was  effectually  conveyed  as  between  her  husband  and  herself, 
by  the  deed  of  1779;  that  she  had  no  interest  in  her  at  the 
time  she  married ;  that  she  could,  therefore,  pass  no  interest  to 
her  husband  by  the  marriage  ;  that  the  husband,  consequently, 
never  had  any  right,  and,  therefore,  could  convey  none  to  the 
lessee. 

Now,  it  may  be  admitted,  that  as  against  the  husband,  who  was 
party  to  the  deed  of  1779,  that  deed  was  valid ;  it  may  be  admitted, 
also,  that  he  could  not,  of  right,  exercise  any  powers  over  the 

[  ♦35  ]  ^property  inconsistent  with  that  deed  ;  but,  as  by  the  non-registra- 
tion of  that  deed,  the  grantees  suffered  him  to  have  the  appearance 
of  right  to  the  world  at  large,  neither  they,  nor  any  claiming 
under  them,  are  at  liberty  to  set  up  the  deed  in  opposition  to 
the  persons  who  have  been  deluded  by  the  appearance  of  right 
in  the  husband.  This  argument,  therefore,  which  would  be  good 
against  the  husband  himself,  cannot  be  heard  from  the  parties 
claiming  under  the  settlement,  against  his  grantee  for  a  valuable 
consideration. 
It  is  further  urged  in  argument,  that  the  Irish  Registry  Act  never 
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intended  the  register  to  contain  a  perfect  history  of  the  title,  for  Warburton 
that  devises  are  not  required  to  be  registered  by  that  Act ;  and  that,  lovkland. 
therefore,  the  conveyance  by  the  heir,  although  registered,  may 
always  be  set  aside  by  the  devisee  claiming  under  a  will  concealed, 
or  subsequently  discovered.  It  must  be  admitted  that  such  is  the 
necessary  construction  of  the  Act,  and  it  is  to  be  regretted  that  it  is 
defective  in  that  particular.  But  surely  that  defect  affords  no 
argument  for  so  construing  it  in  another  of  its  provisions,  as  to 
make  it  efficacious  against  a  former  unregistered  conveyance.  If 
the  Act  does  not  go  far  enough,  at  least  the  interpretation  of 
a  court  of  law  should  make  it  perfect  as  far  as  its  enactments 
extend. 

One  objection  taken  in  argument,  to  the  right  of  the  plaintiff 
below  to  recover  in  ejectment,  has  been,  that  he  takes  no  legal 
interest  in  the  premises.  It  has  been  asked,  to  whom  does  the  rent 
reserved  by  this  lease  belong,  and  by  whom  could  it  be  recovered  ? 
It  should  be  observed,  that  the  same  difficulty  would  have  occurred, 
and  the  same  questions  might  have  arisen,  had  both  the  deeds  *been  [  *36  ] 
executed  by  the  plaintiff  in  error,  and  had  the  first  deed  been  for 
any  other  purposes,  and  without  any  trust  in  favour  of  the  wife. 
The  first  deed,  the  unregistered  deed,  would,  as  between  her  and 
the  trustees,  have  effectually  vested  all  her  interest  in  the  trustees ; 
and  she  would  have  had  no  right,  or  title,  or  interest  in  herself : 
she  would  have  had  nothing  of  her  own  to  convey :  and  though  her 
conveyance  would,  by  force  of  the  Registry  Act,  have  passed  a  good 
and  valid  legal  estate  to  her  lessee,  she  never  would  have  been 
capable  of  taking  the  rent  reserved  upon  it  to  her  own  use. 
How  the  rent  would  have  been  recoverable  in  either  case,  it  is 
not  necessary  now  to  say;  it  is  sufficient,  that  as  against  the 
unregistered  settlement,  the  lease  conveyed  the  legal  interest  to 
the  lessee. 

Upon  the  whole,  therefore,  upon  the  first  question  submitted  to 
us,  we  think  the  title  of  the  assignees  of  the  lease  is  to  be  preferred 
to  that  of  the  widow,  or  that  of  the  trustees. 

Upon  the  second  question,  after  the  full  discussion  of  the  principle 
on  which  we  have  arrived  at  the  former  opinion,  it  will  be  sufficient 
to  say,  we  think  the  neglect  to  register  the  assignment  of  the  lease 
does  not  invalidate  the  claim  of  the  assignees,  because  the  unregis- 
tered assignment  passed  the  interest  in  the  lease  as  between  the 
lessee  and  the  assignee,  and  there  is  no  conflicting  claimant  under 
a  registered  deed. 
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In  accordance  with  the  opinion  of  the  Judges  thus  delivered,  and 
without  further  observation,  Lord  Tenterden,  expressing  his  con- 
currence in  the  opinion,  moved  that  the  judgment  below  should  be 
affirmed. 

Judgment  affirmed  (i). 


(1)  The  decisions  of  the  Courts  in 
Ireland  are  (with  special  exceptions  in 
the  Court  of  Chancery,  as  explained 
in  former  Yolumes)  not  within  the 
scope  of  the  Revised  Beports,  but  it 
may  he  convenient  to  mention  that  a 
dictum  of  Burton,  J.,  in  Warhurton 
V.  Loveland,  in  the  Irish  Court  of 
Exchequer  Chamber  has  been  several 
times  cited  in  English  Courts  and 
more  than  once  in  the  House  of 
Lords:  eee  Bradlaugh  y,  Clarke {18SS) 
8  App.  Cas.  354,  384,  52  L.  J,  Q.  B. 
505 ;  ffiU  V.  East  and  West  India  Dock 
Co,  (1884)  9  App.   Cas.  448,  4W,  53 


L.  J.  Ch.  842.  The  passage  referred 
to  is  as  follows :  "I  apprehend  it  is  a 
rule  in  the  construction  of  statutes 
that  in  the  first  instance  the  gram- 
matical sense  of  the  words  is  to  be 
adhered  to.  If  that  is  contrary  to,  or 
inconsistent  with,  any  expressed  inten- 
tion or  declared  purpose  of  the  statute, 
or  if  it  would  involve  any  absurdity, 
repugnance,  or  inconsistency,  the 
grammatical  sense  must  then  be  modi- 
fied, extended,  or  abridged,  so  far  as 
to  avoid  such  an  inconvenience,  but 
no  farther :  '*  see  1  Hudson  &  Brooke, 
648. 
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directioDS— Directions  not  given  unless  it  appeared  that  ordinary  evi- 
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3d6 
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benefit  of  an  infant  is  not  a  provision  for  raising  a  ^'  portion  "  within 
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ACTION — Cause  of— Omnibus  conductor— Licence  defaced  by  pro- 
prietor—  Cause  of  dismissal  indorsed  on  licence — London  Hackney 
Carriages  Act,  1843,  s.  8.     Rogers  v.  Macnamara 51 G 
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2.  Set-off— Money  advanced  at  daughter's  request  to  her  hus- 
band —  Satisfaction  of  daughter's  share  under  Statute  of  Distribu- 
tions.    Rannie  v.  Chandler 458 

AMBASSADOR— 1.  Secretary  of  legation— Privilege— Attorning  to 
jurisdiction— Undertaking  to  appear— Stay  of  proceedings.  Tayhiv  v. 
Best 717 

2.  A  secretary  of  legation,  accredited  by  a  foreign  Sovereign 

and  acting  in  ambassador's  absence  as  charg6  d'affaires,  is  entitled 
to  all  the  privileges  of  an  ambassador— Privilege  is  not  forfeited  by 
engaging  in  mercantile  transactions  in  this  country.     Taylor  v.  Best    7 1 7 
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Ayre 806 
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Davies 484 
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customer  has  sufficient  balance  to  his  credit — Measure  of  damages 
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on  bond  after  trading  had  ceased — ^Bond  debt  held  not  so  merged  in 
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Johnson 117 
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(13  R.  R.  217)  not  restricted  to  cases  of  judicial  insolvency.  Powle» 
V.  Ilaryreaves 202 

6.  Protected  transaction  —  Ooods  taken  by  true  owner  out  of 

''possession  order  or  disposition"  of  bankrupt  after  secret  act  of 
bankruptcy,  but  before  date  of  fiat—'*  Dealing  or  transaction"  within 
protection  of  Bankruptcy  Act.     Qraham  v.  Furber      ....    574 

7.  Surplus  of  bankrupt's  estate— Purchase  of  annuity — Trustee 

and  cestui  que  trust — Recovery  of  costs  of  suit — Public  policy.  Ex 
parte  James 222 

8.  Deed  of  arrangement — ^Assignment  of  stock  in  trade,  debts, 

goods,  securities,  chattels  and  effects  whatsoever — Contingent  interest 
in  residue,  to  which  debtor  entitled  in  event  of  his  sister  dying  without 
child,  held  to  pass.    Imwm  y.  QassUA 389 

9.  Discharge  under  Judgments  Act,  1838,  does  not  operate  as 

release  of  claim  for  unliquidated  damages  for  not  redelivering  shares 
according  to  contract.     Oweii  y.  Routh 652 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE-1.  Considera- 
tion—Bill obtained  by  fraud— Holder  having  notice  of  fraud — ^Absence 
of  consideration — Evidence  —  Pleading — Direction  to  jury.  Berry  y. 
Alderman 551 

2.  Promissory  note— Discharge— Sufficiency  of  consideration  for 

discharge  from  liability.     IMiite  v.  BlueU      .        .        .        .        .        .492 

3.  Lost  note — Non-negotiable  promissory  note— Secondary 

evidence  of  contents  admissible.     Charnley  y.  Qrundy         .        .        .    782 

BXJILDINO  SOCIETT— Mortgage— Redemption— Form  of  decree — 
Arbitration — ^Rules  of  Society.     Fleming  y.  Self 414 

CARRIER— 1 .  Railway  Company — Common  carrier  beyond  the  realm 
— Right  to  know  contents  of  packages  tendered — Liability  of  Railway 
Company  for  refusing  to  carry  packed  parcels  beyond  limits  of  its  own 
lines — Railway  Company,  as  common  carrier,  and  bound  by  statute  to 
deal  equally  with  all  persons,  cannot  make  regulation  for  conveyance 
of  goods  which  in  effect  discriminates  against  one  individual  only. 
Crouch  Y,  L,  and  N,W.  Rail,  Co 611 

2.  Consignment  note  — Cattle  ticket  —  Neglect  to  obtain 

receipt  for  goods  sent— Notice  of  course  of  business.  Slim  v.  O.  N. 
Rail.  Co,       •.....,.,  ,  798 
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CHABITY — Legacy  to  Koman  Oatbolic  chapel  directed  to  be  paid  to 
trustees  for  necessary  repairs  of  chapel.     De  WhuH  v.  De  Windt         •    462 

CLUB — Loan  to  club— Bepayment  enforced  against  A.,  a  member  of 
the  committee — Liability  of  B.,  another  member  of  the  committee,  to 
contribution — Evidence  of  previous  assent  and  ratification.  Earl  of 
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COMMON — Encroachment — Conveyance  of  encroachments  in  trust  for 
inhabitants  and  owners  and  occupiers  of  land  in  manor — ^Be-grant — 
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grantor — Presumption  that  further  encroachment  part  of  holding  at 
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shareholders— Shareholders  not  liable  to  contribute  to  extra  expendi- 
ture incurred  by  directors  on  their  private  credit—Advances  by  Bank — 
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2.  Contributory — Executor  —  Shares  bequeathed  by  will — 

Assent  to  bequest  by  executor — Name  of  legatee  entered  in  Companv's 
books — Provisions  of  deed  of  settlement  as  to  transfer  not  complied 
with — Executor's  name  placed  on  list  of  contributories.  In  re  Keenest 
ExtcHiors    .    ' 132 

3.  Costs— Jurisdiction  of  Court  to  order  payment  of  costs  by 

official  manager  personally.     Qraml  Trunk  Rail,  Co,  y.  Brodie    .        •      87 

CONDITION— Marriage  settlement — Proviso  for  disposal  of  income 
of  property  in  event  of  separation  —  Void  condition.  Cartwright  t. 
CaHivright 405 

And  see  Heath  v.  Leivis 386 

CONFLICT  OF  LAWS  —  Privilege  of  secretary  of  legation.  See 
Ambassador. 

CONTRIBUTION— Between  committeemen  of  club.    See  Club. 

COPYHOLD — 1.  Admittance— Joint  devisees — Lord  bound  to  admit 
one  joint  devisee  to  entirety — He  cannot  refuse  to  admit  on  ground 
that  fine  claimed  by  him  is  not  paid.    R,  v.  Lord  of  Manor  of  Wanttead 

482 

2.  Custom— Fine  on  surrender  and  admittance — Lord  not  entitled 

to  fine  on  conveyance  by  copyholder  to  Railway  Company  under  s.  96 
of  Lands  Clauses  Consolidation  Act,  1846 ;  nor  to  compensation  under 
s.  96  for  loss  of  fine.     Ecclesiastical  Commissioners  y.  L,  and  S,  IV,  Rail,  Co, 

832 

3.  Surrender — Married  woman— Infancy  of  deputy  steward  held 

not  to  invalidate  surrender.    Eddleston  v.  Collins         ....        1 

4.  Mortgage — Eqiiity  of  redemption — Form  of  surrender — 

Estoppel  of  lord.     Eddleston  v.  Collins 1 

5.  Surrender  of  one  Joint  tenant  to  the  use  of  the  will  of 

another  person — iiuasi  estate  taU,  whether  barred — Severance  of  joint 
tenancy.     Edwards  v.  Champion 109 

COPYBIOHT  —  Begistration  —  To  entitle  any  one  but  author  to 
register  work  at  Stationers'  Hall  pursuant  to  s.  13  of  the  Copyright 
Act,  1842,  there  must  be  absolute  assignment  of  copyright — Rule 
granted  to  ''vaxy  or  expunge"  entry  improperly  made  on  register. 
Ex2)artf  Bastoio 957 
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OOUKTY  COUBT— 1.  Jurisdiction— Appeal  lies  from  county  court  if 
claim  be  for  more  and  judgment  for  less  than  £20.     Harris  v.  Dreesman 

495 
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measured— '*  As  the  crow  flies."     Stokes  y.  Or isseil       ....    814 
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specified  quantity  of  coals  weekly— Agreement  to  grant  lease — Condi- 
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p^  .  2.  Ward    of    Court — Jurisdiction — Although    Court  will  under 
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d  toi  And  see  Accumulation ;  Advancement. 
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.  '^  Boy 78 

A  2.  Principles  on  which  a  creditor  is  restrained  from  pro- 

^Jv  ceedings  after  a  decree  for  administration.     Pennell  v.  Boy        .         ,      78 
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JURISDICTION.     See  County  Court ;  Injunction,  2. 
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tion under  s.  96  for  loss  of  fine.  Ecchsiaetical  dnnmiesioners  v.  L,  and  S.  W. 
Bail.  Co 832 

2.  Reinvestment  of  purchase-money  —  Freeholds  and  lease- 
holds taken  by  Railway  Company— Held  that  money  could  not  be 
reinvested  in  leaseholds.    Ex  parte  Macaiday 462 

3.  Railway  Company  —  Purchase  of  lands  —  Contract  —  Specific 

performance.    See  Specific  Performance. 

LEGACY  DUTY.     See  Will,  12. 

LIMITATIONS  (STATUTE  OF)— 1.  Executor  —  Charge  of  debts— 
Proceeds  of  estate  specifically  devised— Claim  by  executor  of  statute- 
barred  debt  due  to  himself— Devisee  held  entitled  to  set  up  Statute  of 
Limitations.     Driny  y.  Greetham 434 

2.  Redemption  of  mortgage  —  Lapse  of  more  than  20  years— 

Acknowledgment  in  writings  Letter  from  mortgagee,  sufficiency  of  to 
take  case  out  of  statute.     Stanafield  y.  Hobaoti       .        .        .        .        .261 

LUNATIC— Maintenance— Petition  by  lunatic's  father,  tenant  in  tail 
of  large  estates,  for  order  charging  son's  estate  in  remainder  with 
maintenance,  refused.    In  re  Fugh 200 

MALICIOUS  PROSECUTION— Prosecution  for  perjury  —  Want  of 
reasonable  and  probable  cause — Belief  by  defendant  in  plaintiff's  guilt 
—Evidence— Direction  to  jury.     Heslop  v.  Chapman     ,        .        .         .476 
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MOBT0AOE— 1.  Construotion.of  deed— Equity  of  redemption —Mort- 
gage under  power— Proviso  for  redemption  held  not  sufficient  alone  to 
alter  devolution  of  mortgaged  property — ^Variations  in  limitations. 
Whiibrtad  v.  Smith 285 

2.  ForecloBitre  suit  —  Parties— Suit  iilstituted  before  15  ft  16 

Vict.  c.  86— <?estuis  que  trust  under  mortgagor's  will  not  necessary 
parties  after  passing  of  Act.     Sale  v.  KiUvn 77 

3. Suit  by  first  incumbrancer — ^Death  of  one  of  eigbt 

subsequent  mortgagees — Under  tbe  circumstances  Court  ordered  suit 
to  proceed  without  any  representation  of  deceased  defendant.  Lowj  v. 
iyUtrie .        •        •     438 

4.  Leaseholds — Covenant  to   insure — ^Lessee  in  possession  not 

entitled  as  against  his  mortgagee  to  lien  on  policy  moneys  for  repairs 
done  by  him  after  a  fire.     Garden  v.  Ingram 452 

o.  Power    of   sale — ^Demise  by  mortgagor   and   mortgagee    to 

receiver — Power  to  receive  rents  and  to  grant  leases  at  request  of 
mortgagor  or  mortgagee-r-Trusts  not  declared  subject  to  power  of 
sale  in  mortgage — Receiver  held  bound  without  concurrence  of  mort- 
gagor to  join  in  conveyance  of  premises  to  purchaser  from  mortgagee 
under  power  of  sale.    King  v.  Ihenan 345 

6.  Priority— Notice— Purchase  by  trustees  for  sale— Mortgagees 

with  notice  of  relation  in  which  mortgagors  stood  to  vendors  cannot 
-  claim  better  title  than  their  mortgagors.     Citohton  y.  Lee  .        .        •    442 

[  7.  Redemption  —  Lapse  of  more  than  20  years  —  Letter  from 

-. .  mortgagee — Sufficiency  of  acknowledgment  to  take  case  out  of  Statute 

of  Limitations.     Stamficld  y.  Ilohson 261 

And  see  Building  Society. 

NEGLIGENCE.     See  Solicitor,  2,^3. 

^'  NUISANCE— Injunction— Disturbance  of  pavement  by  unincorpo- 
rated  Gas  Company  for  purpose  of  laying  down  gas  pipes— Held  not 
sufficient  ground  for  injunction,  either  by  bill  or  upon  an  information 
0  — Principles  on  which  Court  proceeds  in  restraining  nuisances  with 
1^-  regard  to  their  extent  and  frequency.  Ait,-Gtn.  y.  Sheffield  Gits  CoMumers 
uii  Co 151 

PAJILIAMENT — Franchise — County  vote — 40s.   freeholder— Person 

having  freehold  interest  in  property  of  value  of  40s.  subject  to  agree- 

^  ment  to  pay  poor-rate  not  entitled  to  vote  for  county.    Mwrhouse  v. 

t  be  Qilbertson 545 

PARTITION — Form    of   decree    in    partition  suit,  where  plaintiff 

cii-  entitled  to  six-sevenths  of  estate  and  in  possession  of  title  deeds.   Joties 

V.  liobinson '......•     359 

PAYMENT— Factor — Sale  of  goods — Balance  of  account— Evidence 
— Affidavit  in  factor's  bankruptcy— Subsequent  claim  against  principal 
— Estoppel.     Morgan  y.  Cotichmun 555 


ote- 


PENALTY— Public  Health  Act— Member  of  local  board  of  health 
l^ol  — Disqualification — Voting  on  question  in  which  member  had  interest 

l>i  — Action  by  person,  not  party  aggrieved  and  not  having  consent  of 

Attorney-General,  not  maintainable.    Bogce  v,  Higgitis  .        .510 


PEBPETT7ITY— Bemoteness— Trust  for  accufiiulation— Portions.  6Ve 
Accumulation. 


POBTION— Will— Trust  for  accumulation— Bemoteness—TheUusson 
tftil  Act.     See  Accumulation. 

-iti  

\^^  POWEB— 1.  Execution— Power  to  three  or  the  survivor  to  appoint 

estates  by  will  or  deed — Joint  tenancy  in  fee — Survivorship — Bight  of 

/  devisee  under  will  of  survivor  as  against  devisee  under  will  of  joint 

( :.   .        tenant  predeceasing  her.     Cookson  y.  Binyham 280 
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POWER — '2.  Settlement  —  Mortg^age — Equity  of  redemption — Subse- 
qaent  deed — Limitation.     *SVe  Mortgage,  1. 

3.  Of  leasing— Settlement — Beservation  of  power  of  leasing— 

Covenant  —  Bent  —  Remainderman  —  Assignee  of  reversion.  See 
Covenant,  2. 

4.  Of  sale — Defective  execution — Payment  on  account  of  pur- 
chase-money.    See  Specific  Performance,  1. 

PRACTICE— 1.  Amendment  of  record — Court  will  not  interfere  with 
discretion  of  Judge  at  N.  P.     Mf/njan  y.  J*ike 708 

2.  Kew  trial — ^Action  of  false  imprisonment— Award  of  farthing 

damages — New  trial  on  ground  of  insufficiency  of  damages  refused. 
Apifs  V.  Dat/ ■ 504 

"  3.  Point  of  law  reserved — Where  counsel  elects  to  rely  upon 

particular  matter  reserved  by  Judge  as  question  of  law  he  cannot 
afterwards  object  that  it  was  not  presented  to  jury  as  question  of  fact. 
Morgan  v.  Couch tuan 555 

4.  Stay  of  proceedings— Eight   separate  actions  for  breach  of 

contract — Refusal  to  stay  proceedings  in  seven  actions  until  trial  of 
eighth,  though  offer  by  defendants  to  be  bound  in  each  action  by  verdict 
in  that  one.      Westbrook  v,  Australian  Jiot/tU  Mail  Co 505 

5.  Action  by  executor — Proceedings  stayed  until  probate 

taken  out.     Webb  v.  Adkina 074 

0.  Payment  into  Court.     See  Trust  and  Trustee,  2. 

PRINCIPAL  AND  AGENT— 1.  Contract— Foreign  principal  abroad- 
English  agent— Contract  to  be  performed  abroad— Liability  of  a^ent 
signing  contract.     Mahout/  y.  Kektile 069 

2.  Factor — Pasrment  —  Bankruptcy  —  Affidavit  —  Estoppel.     See 

Estoppel,  2. 

PROMISSORY  NOTE.     Set  Bill  of  Exchange  and  Promissory  Note. 

PUBLIC  HEALTH  ACT— Member  of  board— Voting— Bisqualifi ca- 
tion—Penalty.    See  Penalty. 

PUBLIC  POLICY.     Sre  Bankruptcy,  7. 

RAILWAY — 1 .  Construction  of  line — Gauge  of  line  under  construc- 
tion— Statutory  powers — Injunction — Laches.  O.  ]V,  Hail,  Co,  y.  Oxford^ 
Worcester y  rf-c.  Hail.  Co 175 

2.  Fences — Obligation  to  make  and  maintain  fence  between 

railway  and  highway— Defect  in  fence — Occupiers  of  *'  adjoining  land  " 
— Liability  for  injury  to  horses  straying  on  to  line — Railways  Clauses 
Act,  1845,  s.  68.     M,  S,  aud  L,  Rail,  Co,  v.  Wallia 590 

3.  Contractor  —  Working  agreement  —  Contract  involving  per- 
sonal services — Disobedience  of  impracticable  instructions — Si>ecific 
performance — Injunction.    Johnson  y.  Shrewsbury  and  Birmingham  Rail,  Co. 

360 

4.  Working  agreement  between  Companies — Contract  between 

Companies  for  use  by  one  of  other  Company's  line  at  graduated  rates 
according  to  tonnage  carried — Charge  on  tolls — No  statutory  power  to 
charge  tolls — Application  for  injunction  against  paying  dividend  until 
sums  due  under  agreement  provided  for  refused.  South  Yorks  Rail,  Co.  y. 
G,  N.  Rail,  Co 233 

Ami  see  Carrier. 


a 


RATE— Highway  rate— Distress— Validity  of  rate— Foim  of  allow-  *^ 
ance  by  justices— Signature  in  middle  instead  of  at  end  of  rate.  In  re  ^ 
North  SUiffordshire  Justices 500 
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BSOISTBATIOK  OF  TITLE— Priority  between  unregistered  mar- 
riagre  settlement  and  assignment  of  lands  and  subsequent  registered 
lease  and  unregistered  assignment  thereof.     Warburton  y,  Loveland.    844 

BEVENT7E — 1.  Stamp  duty— Agreement— Oral  proposal  accepted  in 
'writing — Agreement  written  by  defendant  and  signed  by  plaintiff— 
aeld  liable  to  stamp  duty.     Htgarty  v.  Milne 792 

2.  Conveyance — Several  grantors — Same  subject-matter — 

Community  of  interest — ^Be-grant — Proviso  for  occupation  by  grantors 
a,nd  their  wives  for  life — One  stamp  only  necessary.  Doe  d.  Croft  v. 
Tidhury 637 

3.  Mortgage — Deed  for  securing  uncertain  and  unlimited 

amount,  admissible  in  evidence  for  such  amount  as  ad  valorem  duty, 
denoted  by  stamp,  will  cover.    Morgan  v.  Pike 708 

SALE  OF  OOODS— Note  or  memorandum— Several  lots  of  timber 
bought  on  same  day — Memorandum  of  whole  transaction  made  and 
signed  by  seller— Part  acceptance  by  buyer — Refusal  to  take  remainder 
of  goods— Whole  transaction  held  to  form  one  joint  contract.  Bigg  y. 
Whiskiug 585 

SET-OFF.     See  Advancement,  2. 

SETTLEMENT — 1.  Marriage— Antenuptial  agreement  by  wife's 
father  to  settle  leaseholds— Possession  given  and  title  deeds  handed  to 
husband— Part  performance— Statute  of  Frauds.   Surcome  v.  Pinniger    229 

2.  Void  condition — ^Proviso  for  disposal  of  income  of  settled 

property  in  event  of  separation.     Cartwright  y»  Cartivright  .    405 

3.  Construction — Ultimate  trust  for  wife's  next  of  kin — 

Wife's  death  intestate  and  << without  being  married" — Children  of 
marriage  held  entitled.     In  re  Norman* s  Trust 394 

4.  After-acquired  property — Covenant  to  settle  any 

money  or  other  property  to  become  due  under  will  of  wife's  father  '<  or 
otherwise  howsoever" — Legacy  bequeathed  to  wife  by  another  will 
held  not  subject  to  trusts  of  settlement.    In  re  Stephenson^s  Trusts    .    396 

SHIP  AND  SHIPPINO— 1.  Authority  of  master  to  borrow  money  for 
necessaries— Ship  windbound  at  place  one  day's  post  from  owner's 
residence — ^Advance  of  small  sum  for  provisions — Inference  of  reason- 
able necessity.     Edwards  v.  Havill 561 

2.  Charter-party,constructionof— Freight— Demurrage— Freight 

between  intermediate  ports— Time  occupied  by  unloading  homeward 
cargo— "Running  days."     Swteting  y.  Darthez 748 

3.  <*  Regular  turns  of  loading  "—Construction  of  Statute — 

Evidence  of  local  usage — Reasonable  time.    Leidemann  v.  Schultz    .    523 

4.  Loading  —  Delay  —  Usage    of  port  ^  Reasonable    time. 

Harris  v.  Dreesman 495 

5.  Collision— Admiralty  sailing  regulations— Showing  lights- 
Province  of  jury  to  say  whether  other  vessel  had  disobeyed  directions 
of  statute — Question  does  not  depend  on  master's  opinion  as  to  proba- 
bility of  collision.     General  Steam  Naiiyation  Co.  y.  Mann     .        .        .     570 

SOLICITOR — 1.  Articled  clerk — Five  years'  service  under  articles- 
Assignment  of  articles  by  consent  to  another — Time  of  service  with 
new  master  previous  to  execution  of  assignment  not  good  service  with 
him — ^Bnt  in  circumstances  allowed  to  count  as  service  with  old  master. 
Ex  parte  Brutton 488 

R.R. — VOL.  xcvm.  55 


866  INDEX.  [B.1U 

80LICITOB~2.  Negligence  —  InstructioDS  to  prepare  security  for 
payment  of  annuity  to  woman  in  consideration  of  past  cohabitation  o] 

— ^Action  lies  for  negligence  if  solicitor  prepares  mere  agreement,  not  u 

under  seal.    Parker  v.  JioU$ 822 

3.  Taxation  of  costs— Omission  to  file  certificate  of  taxa- 
tion within  prescribed  time—  Summary  jurisdiction — ^Delivery  of  deeds  ^^ 
and  papers — Action  on  bill  after  taxation — Contempt  of  Court —  ^ 
Injunction.    In  re  Campbefl 238  ¥ 

4.  Taxation  of  costs — County  court  action  against  solicitor — 

Plea  of  set-off  for  costs— Order  for  taxation  before  bearing  of  county  ^] 

court  plaint— Allowance  of  set-off  by  county  court  Judge — ^Application  *i 

to  rescind  order  for  taxation  refused.    Ex  parte  Coo^ter  804 

SPECIFIC  PKBFOBMANCE— 1.  Contract  with  Railway  Company—  J  ^^ 
Payment  on  account  of  purchase -money — Defective  execution  of  power  |  ^ 
— Price  of  land  to  be  ascertained  by  arbitration  or  by  a  jury — Death  of  J] 

tenant  for  life  without  price  being  ascertained — Contract  not  enforce-         i      ' 
able.     Morgan  y.  Milmnn IS 

2.  Contract  by  Railway  Company— Purchase  of  lands— Contract         .    ^i 

arising  out  of  notice  to  treat  given  by  Company — Memorandum  in         I 
writing— Statute  of  Frauds.     Inge  y.  Birmingham,  d:c.  Bath  Co.  .  274         '    , 


STATUTE — 1.  Construction — Liability  of  Canal  Company  to  pave 
bridge  over  canal — Parapet  walls  of  bridge  not  buildings  within  the 
meaning  of  a  local  Paving  Act.     Arnell  v.  BegeuVs  Canal  Co.       .        .     761 


I 


3.  Defences — Want  of  mutuality  and  questionable  legality  are 

defences  to  suit  in  which  contractor  seeks  to  enforce  by  injunction 
specific  performance  of  contract  under  which  Railway  Company  has         i     "-^ 
delegated  to  him  performance  of  statutory  duties  involving  continuous         I    P 
performance    of  personal    services — Observations    on   application    of  - 

principle    of  specific    performance    to  contracts  respecting  personal         i 
services.    Johnson  v.  Shrewsbury  and  Birmingham  Bail,  Co,    ,        .         .    360         I 

4.  Costs — ^Acceptance  of  title— Interest — ^Immaterial  documents        ' 

—Purchase-money*    LitchfiM  v.  Brown 437 

I    ^^ 
STAMP  DUTY.    See  Revenue.  '    te 


al 
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2.  Settled    lands  —  Building    estate  —  Implied    power    of 

trustees  to  set  out  lands  and  make  roads.     Citokson  v.  Lee          .        .442  ^^ 

STATUTES— 5  A  6  Vict.  c.  45  (Copyright  Act,  1842),  s.  13.     See  I 

Copyright.  '    ^'i 

i    '^^ 

-r —  6  ft  7  Vict.  c.  86  (London  Hackney  Carriages  Act,  1843),  s.  8.  |    qt 

See  Action. 

8  ft  9  Vict.  c.  18  (Lands  Clauses  Consolidation  Act,  1845),  j    ti) 

ss.  95,  96.     See  Copyhold,  2.  I 

STAY  OF  PROCEEDINOa    See  Ambassador,  1 ;  Practice,  4,  5.  |    pc 

'    //i 

TENANT  FOR  LIFE.     See  Estate,  1.  i 

TRADE  MARK— Infringement — Breach   of   injunction — Committal.  I    ^ 

See  Injunction,  4.  ^^ 

TRADE  NAICE — Injunction— Where  person  is  selling  article  in  his  I 
own  name,  fraud  must  be  shown  to  constitute  case  for  restraining  him. 

from  so  doing  on  ground  that  name  is  one  in  which  another  has  long  ?^ 

been  selling  similar  article.    Burgess  v.  Burgess 350  •    ^ 
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TRUST  AND  TBUSTEE— 1.  Trustee  of  will~Di8tribution  of  estate 
on  couoaePs  advice — Order  to  pay  amount  due  to  beneficiary  in 
accordance  with  subsequent  decision — Costs  of  suit.     Boulton  v.  Bearif 

252 

« —  2.  Payment  of  trust  funds  into  Court^Stock — Administration 
suit  by  one  of  several  cestui  que  trusts— No  allegation  of  misconduct 
against  trustees — Parties — Bemainiog  cestui  que  trusts  not  necessary 
parties.     Marryat  v.  Marryat 4<)4 

3.  Settlement — Proceedsof  sale  of  slaves — Misappropriation 

by  trustee — Title  of  settlors  not  clear — Liability  of  co-trustees — ^Admis- 
sion in  answer— Estoppel.     Derhishire  v.  Home 52 

VENBOB  AND  PTJBCHASER  —  1.  Breach  of  covenant  for  quiet 
enjoyment  —  Compensation  in  equity  —  Mortgagee  cannot,  in  equity, 
without  concurrence  of  mortgagor,  release  vendor,  from  whom  mort- 
gagor purchased,  from  his  covenant  for  quiet  enjoyment.  Thomt(/ii  v. 
Court 145 

2.  Specific  performance — Delivery  of  abstract— Time,  when  of 

essence  of  contract.    Roberts  v.  Berry 139 

3.  Title— Acceptance  of— Immaterial  documents — Specific  per- 
formance—Interest on  purchase-money — Costs.    Litchfield  v.  Broivn     437 

4.  Objection  to  title — Lease— Forfeiture  of  lease — Breach  of 

covenant  to  insure — I.  O.  T7.  given  for  deposit— Vendor,  failing  to  make 
good  title,  not  entitled  to  recover  amount  of  deposit  on  account  stated 
— Pleading.     Wihon  v.  Wihon 785 

5.  Contract— Purchase  of  lands  by  Bailway  Company — Power  of 

sale — Price  of  land  not  ascertained.     Set  Specific  Performance,  1. 

WILL — 1.  Probate— Obliteration — Penmarks  drawn  through  certain 
legacies — Presumption  of  execution  after  lines  drawn — Intention  of 
testator.     Gann  v.  Gregory 308 

2.  Construction — Annuity — Deficiency  of  assets — Annuity  pay- 
able out  of  capital.     Croly  Y,  Weld 411 

3. Direction  to  purchase  annuity  for  life  of  two  persons, 

to  be  equally  divided  between  them — Annuity  held  to  continue  only  for 
joint  lives  of  annuitants.    Grant  v.  Winholt 439 

4.  Condition — Gift  of  annuity  to  unmarried  woman  during 

the  term  of  her  natural  life  if  she  shall  so  long  remain  sole  and  un- 
married— Held,  a  limitation  and  not  a  bequest  upon  a  condition  subse- 
quent.    Heath  v.  Lewis 386 

5.  Devise — Contingency — Construction  of  words  <<  accruing 

share  and  interest  by  survivorship."     Greenwood  v.  Sutdiffe      .        .     598 

6.  Devise  of  "manor" — Copyholds — Allotments— Adverse 

possession  —  Infancy  —  Account  of  back  rents  from  accruer  of  title. 
BicJcs  y.  Sallitt 311 

7.  Estates  coming  **by  inheritance" — Estate  conveyed  to 

testator  by  his  father  by  deed  of  gift  and  into  possession  of  which  he 
entered  in  his  father's  lifetime,  held  not  subject  to  trusts  of  will. 
Wilkinson  v.  Bewicke 374 

8.  Gift  to  class — First  cousins  and  their  issue  per  stirpes 

and  "their  heirs,  executors,  administrators,  and  assigns  for  ever  as 
tenants  in  common" — Bemoteness — Divesting — Period  of  distribution 
— Period  of  ascertaining  class.    Baldwin  y,  Hoyers       ....    267 
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WHilf— 9«  Construction — Gift  of  life  interests  in  four  distinct  funds 
to  four  nieces — Direction  that  upon  death  of  any  niece  the  principal 
of  her  fund  should  be  held  in  trust  for  ''all  and  every  the  lawful 
children  of  her  or  them  so  dying  and  of  the  sunrivors  or  survivor  of 
my  other  nieces  hereinbefore  named  in  equal  shares  " — On  death  of  one 
niece  leaving  children,  her  fund  held  divisible  among  those  children 
and  the  chil^&en  of  the  other  three  niecea     Peacock  v.  Stock/ord  47 

10.  liapse  —  Trust   for   sale  —  Mixed   fund— Conversion — 

lApsed  share  of  proceeds  of  sale  of  real  estate  held  to  belong  to  heir- 
at-law  and  not  next  of  kin  of  testator.     Taylor  v.  Taylor  .  104 

— >  11.  ''  liOgacies  "  in  will  held  to  include  annuities,  although 

annuities  mentioned  separately  in  other  parts  of  will.     Heath  t.  Weston 

248 

12.  Legacy  duty — Gift  of  "clear"  annuities  for  lives  of 

annuitants — Held  free  of  legacy  duty.    Haynes  y.  Haynes  .  240 

13.  Gift  over — Period  of  vesting  and  distribution — "  Surviv- 
ing children  "  construed  children  surviviug  tenant  for  life.  Neathicay  v. 
Betd 12 

-: 14.  Priority   of  legacies    and   annuities  —  Reversionary 

legacies— Annuities  charged  on  capital  of  residue — ^Bight  of  residuary 
legatee  to  surplus  income— Income  subsequently  insufficient  to  answer 
annuities.     Haynu  t.  Haynes 240 

15.  Bemoteness—Gift  to  class — ^Legacies   to   "each  child 

that  may  be  bom  to  either  of  the  children  of  either  of  my  brothers 
lawfully  begotten" — Child  of  niece  bom  within  eight  months  after 
testator's  death  held  entitled,  and  that  gift  was  not  as  to  that  child 
void  for  remoteness.'   Siorrs  y.  lienbow 191 

16. Distinction  on   question  of  remoteness   between 

gift  of  sum  in  gross  to  be  distributed  among  class  and  gift  of  distinct 
legacies  to  number  of  persons.    Storra  y,  Benboxo  .191 

17.  Vesting — Gift  over — Contingency — "  Leaving  children  " 

not  construed  as  "having  children."    Bythkea  y.  Byihena  .    467 

18.  Vested  interest — Gift  over — Child  surviving  tenant  for 

life  and  attaining  21  but  dying  in  his  father's  lifetime,  held  to  take 
a  vested  interest.    Boulton  y.  Beard 252 

19. "Living"  held  not  referable  to  period  of  distribu- 
tion, but  to  that  of  testator's  death.     KiddY.  North    ....     381 

20. Vesting  of  shares — Contingency — ^Leaving  issue. 

Cottofi  T.  Cotton 454 

WOBDS—"  Clear."    See  Will,  12. 

"Leaving  children."    See  Will,  17. 

*  *  Legacies."    See  Will,  1 1 . 

"Living."     SeeWiUy  19. 

"  Surviving  children."    iSeeWill,  13. 
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